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BITA/IbHHH JTHCT
Ipesuodenma HayionaneHoi akademii npasosux Hayk Yxpainu, axaoemika
Hayionanvnoi akademii npasosux nayk Ykpainu, 00Kkmopa nopuouyHux Hayx,
npoghecopa, 3acnyscenozo disiua Hayku i mexmiku Ykpainu
Herpummua Osexcanapa BirasuilioBuua

s 0

IUAHOBHI YYACHUKH, FOCTI
TA OPTAHI3ATOPH KOH®EPEHIIJI!

Bin imeni HauionanbHoi akazemii IpaBoBHX HayK YKpaiHH IMHPO BiTaio BCiX
y4JacHUKiB MikHaponHOi HaykoBo-pakTH4HOI KoHdepeHwii «KoHcTHTyLiHHI
IHHOCTI: MpaBoBa IpUPOJa Ta IpaKkTHKAa peamizamii», ska IPOBOTHTHCS
XMeNbHHIBPKAM ~ YHIBEDCUTETOM yNpaBIiHHA Ta IpaBa y B3aeMomili 3
Koncruryuitinum Cynom Ykpainn ta HallioHanbHOI0 akaneMi€lo MpaBOBUX HayK
VkpailHy 3a y4acTi IHIINX OpraHisanii, 3aKkiaiB i yCTaHOB.

BusHa4yHOI0 0coOIMBICTIO KOH(EpPEHIi € Te, 0 BOHA NPUCBAYEHA CBITIii
nam’sTi OKTOpa OpHIMYHMX HayK, npodecopa, akajgemika-sacHoBHuka HATIpH
Vkpainu, nepmoro l'onosu Koncruryuilinoro Cyny Vkpainu Jleonina IlerpoBmua
[O3pKOBa Ta 3 HArOAM MPHCBOEHHS XMEIbHUIBKOMY YHIBEPCHTETY YHPABIiHHS Ta
pasa foro imMeHi.

XMenbHUIBKUH YHIBEPCHTET yNpaBIiHHSA Ta MpaBa 3aiiMae TiJHY MO3ULII0
cepen 3akianiB BUMIOl ocBiTH Hamioi [lepxaBu, i L MOZiS — INE OJHA IPHUEMHA
HAroa Bi[3HAYUTH BHCOKHI MpodecioHaTi3M, IHHOBALIHHI MiX0/J1 Ta CaMOBIIIaHy
npaiio KolekTHBy YHiBepcurtery. IlpucBoenHs VYHiBepcurery imeni Jleonina
HO3bK0Ba € JOJIEGHOCHUM, CTPATETiYHHM Ta BOJHOYAC BiAMOBIJATbHUM PIIICHHAM.

3anpornoHoBaHa TeMaTHKa MDKHAPOIHOI KOH(MEpeHLii € BKpail akTyaabHOIO B
Cy4YacHHX yMOBaxX €BpOiHTerpamii YKpaiHH Ta CHPHUATHME PO3BUTKY HAlliOHAIBHOTO
3aKOHO/IABCTBA.

baxaro BCiM y4YacHHKaM KOHCTPYKTHBHOIO JiaJlory i IuTigHOl mpaui,
BCeOIYHOr0 0OroBOpEHHs MpodiieM, siKi TypOyIOTh BUEHHUX, EKCIIEPTIB i MPAKTHYHUX
(axiBI[iB Ta MOWmIYKy NUIAXiB iX BupiumieHHsA. [lepexoHaHuil, mo auckycii OyxyTs
HA/I3BUYAIHO LiKaBMMH, a IiJCYyMKOBHUM TOKYMEHTOM POOOTH CTaHyTh BiAIOBiAi Ha
MIMTaHHS, 3aILTAHOBAHI 10 PO3IIIATY.

3 moBaroro,

Mpe3ngent HanionaabHoi akaxemii
NPaBOBHX HAYK YKpaiHH, C

akanemik HAIIpH Ykpainu O. B. Ilerpumiuua
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BITAJIBHUH JIHCT
Tonosu Koncmumyyitinozo Cyoy Ykpainu, kanouoama iopuouuHux Hayx

IlanTaJjoi Haraji KocrsancTuniBuu

1lanoenuii Orezy MuKoraiiosuwy!

Bi0 imeni cyddis Koncmumyuiiinozo Cydy Vipainu ma 6i0 mene
ocobucmo npuiimime Haiwupimi imanns 3 HAZ00U TPUCEOEHHS.
XMeALHUULKOMY YHI6ePCUMENLY YNPABATHHA A NPAed TMEHT 6UOATIHOZ0
YKPaiHCbKO20 64UEHO20-NPABO3HABUS, OePKABHO20 MA  ZPOMAOCHLKOZ0
Oisua, npogecopa, Torosu Kowcmumyuiinozo Cyoy Vxpainu (1992-
1995 pp.) Aeonida FO3vKo6a.

Aeonio JO3vKoe bys micto A00unOw, 3 AKOi noudaidcs icmopis
CMAHOBAEHHS YKPATHCOKO20 0epKaeomeopenns ma KQHCMUMYUITHOZ0
cydouuncmea; A00UHOW, AKIL 60dA0CS 3aKAACMU NIOTpYHMs OAs
popmyeanns cyuacnozo yKpaincoKozo saxonodascmed. Bin Yeiilulos 6
icmopito yKpaincvKoi topucnpylenuii we i aK, maranosumuil nedazoz,
AKUTL 6UX0648 He 00HE TOKQATHHL BIMUUSHAHUX NPAGHUKLS.

VipaincoKuii euenuil bys wanoeanuil ceped WUPOKO2O KOAd
simuU3HAHUX, M 3apybUKHUX npasHuKis, SKI il 0oci 32adylomb 1020 He
MALKY K, 6U0AMHO20 HAYKB020 Olsvd, a il SK, MOOUNY 3 6eAUKOT
Almepu ma naakgzo nampioma YKpainu.

Koncmumyyiitnuiic Cy0 VKpainu numacmocs mum, o CyuacHuil
nposionwil BUWUIl HABUANPHUT 3AKAAO 6i0menep MAE M’ 8EAUKOZO
Koncmumyuionaicma, npogecopa, nepuiozo 4 oroeu Koncmumyuiiinozo
Cydy Vipainu Aeonioa FO3vKp6da.

Baxaemo  Bam  ma  HAYKOB0-1e0dz0ZiUHOMY  KOAEKINUGY
XMeAvHUUbKO20 yHiBepcumemy ynpasiinus ma npaea imeni Jleonioa
FO3bK08a NM00AABUUX YCHIXI6 Y Mi020MOBUT BUCOKOKBANPIKOBAHUX,
cneuianicmie, yneswenocmi 6 0bpanoamy uwAsXY, HOSUX 36epulent Hd
HAYKQ6Til Huel, HesuuepnHoi Hacwazu Yy Bawiil HA03EUHATHO
61010610arb1Tl npayi!

u
i

3 naiikpawumu nobaxgnuamiu

Toarosa

Koncmumyuiiinozo Cyoy ¥ Kpainu amars IAIIILAAA
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BITAJIBHE CJIOBO

pekmopa XmenbHuybKko20 yHieepcumemy YApasiiHHsL ma npasa
imeni Jleonioa IO3vko8a,
00KMOpa pUOUUHUX HAYK, NPohecopa, 3aCyHCeH020 opucma Yxpainu

Omenpuyka Onera MukosaiioBuua

[ITaHOBHI TOCTI Ta YYaCHUKHU KOH(EpeHIIii!

Paynnit BiTarm Bac Ha HamoMy HOBayKHOMY 3aXOjli, IPUCBSIYEHOMY CBITIIIH
rmam’siTi JOKTOopa IOpUAMYHUX HayK, rmpodecopa, akagemika HATIpHY, neprroro
Tonoru Koncruryiiitnoro Cyny Ykpainu Ta Harioro 3emiisika Jleonina [lerpoBuya
HO3bK0OBa Ta 3 HArOJM NMPUCBOEHHS XMEIBHHUIIBKOMY YHIBEPCUTETY YIIPABIiHHS Ta
rpaBa Horo iMeHi.

306epe3ns 2018 poxy Koncruryuiitnum Cynom Ykpainu criiibHO 3 [HCTHTYy TOM
neprkaB 1 npasa imeni M. B. Kopenskoro HAH VYkpainu O0yB npoBeneHuii akaje-
MIYHHUI HAyKOBO-ITPAKTHYHHUI CEeMiHap Ha BIIaHyBaHHS ram’siTi Ta 3 Haroau 80-i
piunuI 3 gHs HapomkeHHs Jleonina [Terposuua FO3pkoBa «JIronchKa riHICTh SIK
KOHCTUTYIIIHHA IIIHHICTHY, Ha SIKOMY OyJia BHCJIOBIICHA ITPOTIO3UILisl ITPO TPHCBO-
€HHSI HOTO iMeHI XMEJIbHUIIBKOMY YHIBEPCUTETY YIpaBIIiHHS Ta Npasa. 3 IbOTO
npuBoay Bix imeni ['onoBu Koncruryuiitnoro Cyny Ykpainu yHiBepcuteTy OyB
HaTpaBJICHUH JTHUCT.

Xouy 3a3HauMTH, IO 1151 1/1esl BU3piBasia BXke JIOCUTH AaBHO. [lepemymoBamu st
TIPHCBOEHHS HAIIOMY yHiBepcHTeTy iMeHi Jleonina FO3pkoBa Oyra 11i1a Hu3Ka (hakTopis:

[Mepu 3a Bee cnin 3a3naunTy, 110 Jleonin [lerpoBry KO3bK0B 1OKIIaB 3HAYHUX
3yCHJIb JI0 CTAHOBJICHHS Ta PO3BUTKY XMEJIbHHUIIBKOTO YHIBEPCUTETY YIPaBIIiHHS
Ta IpaBa, KOHCYIBTYIOYM HOTO KEPIBHUITBO 3 MHTaHb OpraHizaiii HaBYaJbHO-
METONYHOT, BUXOBHOI Ta HAYKOBOI POOOTH;

VY 2004 poui y XMeIbHUIBKOMY YHIBEPCHUTETI YNpaBJiHHS Ta IpaBa Oyiu
BCTAHOBJICHI TICPCOHANIBHI CTyACHTChKI cturneHaii imeni JI. I1. FO3pkoBa st Bif-
3HAYEHHS YCIIiXiB TAJJAHOBUTUX CTY/ICHTIB;

1415 Gepesnst 2008 poky 3 ininiaruBu Koncruryuiiinoro Cyny Ykpainu ta
poecopChKO-BUKIAAAIIBKOTO CKIIAy XMEIbHHIIBKOMY YHIBEPCUTETY YIPaBIiHHS
Ta mpaBa Ha 0a3i yHiBepcuTeTy Oyio mpoBesieHO | BeeykpaiHebKy HayKOBO-TIpak-
THYHy KoH(pepeHwito «IIpoOmeMu CTaHOBIEHHS Ta PO3BUTKY KOHCTUTYLIITHOT
JieprkaBu B YKpaiHi», npucssiueny 70-# piunuii Big aus Hapokenns J1. I1. FO3pkoga.
3a pesynbraramMu KoH(epeHIil oIryOIiKoBaHO 301pHUK HAYKOBHX TPallb « AKTYaJIbHI
Mpo0JeMH KOHCTHTYIIIHHOTO TIpaBa Ta JIEP>KaBOTBOPEHHS» Y JBOX YacTHHAX Ta
BCTaHOBJICHA MEMOpiaJIbHa JIOIIKa Ha aIMIHICTPaTUBHOMY OY/IMHKY YHIBEPCHTETY.

Ha xopucTh MiATPUMKH 3alpONIOHOBAHOI 1/1e1 CBiqUuB 1 TOW (haxT, 1o 3Ha-
YHa yacTuHa HaykoBux pociimkens JI. I1. FO3bkoBa, 30kpema i kBaidikaniiiHmx,



MPUCBSYCHA KOHCTUTYIIHHOMY MpaBy Ta JAEP’KaBHOMY YHPABIIHHIO, SIKi € TAKOX
ceporo HayKOBUX JOCHIPKEHb 1 HaBYAIBHO-OCBITHBOTO TIPOIECY HAIIOTO
YHIBEPCHUTETY.

Tomy, BUXOISIUM 3 BUMOT 3akoHOjAaBCTBa, 14 TpaBus 2018 poky Ha 3aci-
JIaHHI BUCHOI pajy yHIBEpCUTETy OyJI0 NMPHUUHSTO PIIICHHS KJIONOTATH IEpes
XMeNbHUIBKOIO 00JIaCHOIO Paolo PO MPOBECHHS TPOMaZCEKOr0 0OrOBOPEHHS
I10/10 PO3IIISIY MTUTAHHS IIPO MTPUCBOEHHS XMEIbHUIIBKOMY YHIBEPCUTETY yIpaB-
niHHs Ta npasa iMeHi Jleonina FO3pkoBa.

Ha mincrasi pinenHss XMenbHUIBKOT o0macHoi pamu Bing 27 BepecHs 2018
POKy rpoMaJicbke OOrOBOPEHHS IIbOTO MHUTaHHS MPOBOAMIOCH 3 1 JKOBTHS MO
1 rpyaus 2018 poky y Takux (opmax: eneKTpOHHE KOHCYJIBTYBaHHS, KpyIIi
CTOJIM 11[0I0 OOTOBOPEHHSI IUTAHHS MPO MPHUCBOEHHS XMEJIbHUIIBKOMY YHiBEp-
CUTETY yIpaBIiHHS Ta npasa iMeHi Jleoniga KO3bpKkoBa, 3ycTpivi MpeICTaBHUKIB
XMEeNbHUIBKOTO YHIBEPCUTETY YIPABIiHHS Ta MPpaBa 3 MpeACTaBHUKAMH IpoMa/l-
CBKHMX OpraHi3alliii, MoJiTHYHUX IapTiii Ta rpoMaau ooiacTi.

Ha Bcix 1ux 3axoiax BHCJIOBIIOBAJIACH OAHOTOJIOCHA IMIATPUMKA IHIIIATHBU
IIOJI0 MPHCBOEHHS HamoMy yHiBepcutety imeHi Jleonina [lerpouya FO3bpKoBa.
[HIMX 3ayBakKeHb 1 MPOIO3HMILIH i/l Yac TPOMaJICbKOr0 0OTOBOPEHHS HE HAJIXO-
quio. ITix wac mpoBeneHHs1 rpoMasicbkoro 00roBopeHHst Oys0 JOTPUMAaHO BCiX
BUMOT, BU3HAYCHUX 3aKOHOJIABCTBOM.

OxpiM TOro, II¢ THTaHHS OOTOBOPIOBAJIOCH y XOAi MiXHApOIHOI Hay-
KOBO-TIpakTH4HOI KOoH(epeHuii «JItonchbka rigHicTh 1 mpaBa JIIOJUHU K OCHOBA
KOHCTUTYLIHHOTO YCTPOIO JIepXKaBm», sika Oysia mpoBeaeHa XMEeJIbHUIIBKUM YHi-
BEPCUTETOM YINpPaBIiHHA Ta mpasa criibHO 3 KoHctutyniiauM Cynom Ykpainu
19 xoBtHst 2018 poKy ¥ y4acHHKH SIKOi BUCJIIOBHJIM OJHOCTAWHY MiATPUMKY iHi-
IIaTUBH MIPUCBOEHHS XMEJIbHUIBKOMY YHIBEPCUTETY YIIPaBIiHHS Ta IIpaBa iMeHi
Jleonina KO3pKoBa

Takox y mporieci TpoMaaCchKoro 0OTOBOPEHHSI Ha afpecy XMEIbHUIBKOTO
YHIBEPCUTETY YIIPaBIiHHS Ta MpaBa HAAIWIUIA JMCTH BiJ XMEJIbHHUIBKOTO
OKPY)KHOTO aJIMiHICTPaTHBHOTO Cy1y, [ OJIOBHOTO TEpUTOPIabHOTO YIpaBIIiHHS
10cTHLIT y XMeIbHUIBKIN 001acTi, ['ooBHOTO ynpasninas HarionansHoT modminii
B XMEJBHUIIBKIN 0051acTi, XMEIBHHUIILKOTO aNesIiiHOro cymny, [ocmoaapcpkoro
cyny XmenpHHIBKOT oOmacti, Paam ajBokariB, mpokyparypu XMeIbHUIIBKOT
obracti, B IKMX BHCJIOBJIIOETHCS MIATPUMKA 1HII[IATHBH MIOJO NPUCBOEHHS YHi-
BepcureTy iMeni Jleonina FO3bKoBa.

IlinTpumKka iHIIIATUBU MIOAO MPHUCBOEHHS XMEIBHUIIBKOMY YHIBEPCUTETY
ynpaBiiHHS Ta rnpasa iMeHi JleoHina O3pkoBa BiJl HAyKOBOT CHUIBHOTH BHCIIOB-
neHa B ymcTi HarionanbHoi akagemii npaBOBUX HayK YKpaiHH, MiANHCaHOMY
npesuseHToM HarnionansHol akanemii mpaBoBHX Hayk, akazemikom HAIIpH
VYKpaiHu, JOKTOPOM IOPUANYHUX HayK, MPOo(ecopoM, 3aCITy’KEHUM JlisT4eM HayKu
i Texnikn Ykpainu [lerpummnum O. B., 3a 110 Mu Ha3Bu4aitHO oMy BisiuHi!



29 nucromnana 2018 poky Oyina npoBeieHa KOHPEPEHIIisI TPY0BOTO KOJIEKTUBY
XMENbHUIBKOTO YHIBEPCUTETY YIIPaBIiHHS Ta IMpaBa, Ha sKid Oyla BHCIIOB-
JICHAa OJIHOTOJIOCHA MiJTPHMKA OO0 MPHUCBOEHHS yHIBepcHTETY iMeHi JleoHina
1O3bK0Ba 3 00Ky MPOdecopChKO-BUKIIAIAIBKOTO CKIIay, PaliBHUKIB YHIBEPCH-
TETy Ta CTYJCHTCHKOI CITIJILHOTH.

3a pesynbraraMyd TPOMaJICBKOr0 OOroBOpeHHs1 XMeNbHHIbKa O0JacHa paja
21 6epesnst 2019 poky npwuiinsia goneHocHe pimenns Ne 30-25/2019 npo npucso-
eHHs1 XMeJIbHUIIBKOMY YHIBEPCUTETY YIpaBiliHHs Ta npasa im’s JIeonina KO3pkoBa.

Jlnst Haworo yHIBEpPCUTETY, JUIs BCIX HAc 1€ BEJHMKa 4ecTb, ajpke JIeoHin
[TerpoBud FO3bK0OB CTOSIB 0111 BUTOKIB JIepKaBHOI HE3aJIEKHOCTI i OyB OHUM 13
¢dyHnaropis ykpaincbkoi KonctuTymii. Yce cBO€ UTTS BiH IPUCBSATHB CITYKIHHIO
BHCOKHUM iJieajlaM HapoJOBJIaJisl 1 BEPXOBEHCTBA IIpaBa, po30y/lIoBi yKpaiHCHKOT
JICPI)KaBHOCTI Ha 3acafax T'yMaHi3My i JeMokparii Ta 3poOWB 3HAUHMH BHECOK
y po30ymoBY HE3aJeXHOCTI YKpaiHM i1 11 KOHCTHTYLIIHO-TIpaBOBE O(OPMIICHHS.
Csitina nam’sitb nipo Jleonina IlerpoBrnya FO3pKoBa SIK SICKPABOTO BUEHOTO-KOH-
CTHUTYIIOHAJIICTA, BMIJIOTO TIe[larora, TaJaHOBUTOTO OpraHizaropa, rpoMajiIChKOTO
1 Iep>KaBHOTO JTisT4a, JIIOMHH LIEAPOT Iyl i OararorpaHHOTO TAJIAHTY Ha3aBKAN
B TIaM’sITi TUX, 3 KUM HOMY TIOIACTHIIO NIPAIFOBATH, 1 THX, XTO MPOJOBKYE PO30y-
JIOBY He3aJIe:)KHOT YKpaiHu, BTUTIOIOUH 1 PO3BHBAIOYH HOTO TBOpUE HaOaHHs. [ M,
HOT0 3eMJISIKH, TIMIIAEMOCH TUM, 110 1151 BUJIaTHA JIFOJMHA HapOJHiIach i 3pocraia
came Ha TepuTopii Hamoi obnacti. BBaxkaro, mo npucBoeHHS XMEIbHUIIBKOMY
YHIBEPCHUTETY yNpaBiIiHHs Ta npasa iMeHi Jleonina KO3bpkoBa € HaJISKHOIO IAHOIO
IaM’Ti CIaBEeTHOTO CUHA HAIIOT 3eMIIL.

Kpim Toro, mpucBoeHHs yHiBepcuteTy imeHi Jleonina HO3pkoBa Bimkpusae
LIMPOKI MOMJIMBOCTI Juisi TicHOI criBnpani 3 Koncruryniiaum Cynom Ykpainw,
mo nependadeno Jlorosopom mpo criBnpaio Mk Koncruryuiitnum Cynom ta
XMeNbHUIBKIM YHIBEPCUTETOM YITpaBiiHHs Ta npasa. J{o ¢popm Takoi criBmparti
HaJIexkKaTh, 30KpeMa:

— MOJKJIUBICTB JJIsl aCHIPaHTIB, JIOKTOPAHTIB, BUKJIAAAILKOTO CKIIay YHIBEp-
cureTy ctakyBanHs B Koncruryniinomy Cyni Ykpainu;

— MPOBEJICHHS CITUIBHUX HAayKOBUX, HAYKOBO-IIPAKTUYHUX Ta IHIIUX 3aXOiB,
3aJy4eHHs BUKJIQJAIBKOTO CKJIaay YHIBEPCHTETY, HacamIiepell, HOpHIMYHOTO
(baxynbTeTy, 10 y4acTi B HAyKOBUX, HAYKOBO-IIPAKTUYHHX Ta IHIINX 3aX0aX, [0
nipoBoisiThest Koncturyniinum Cynowm;

— MPOXOJKEHHS MPAKTHKH CTYIECHTaMH IOPUANYHOTO (DaKyJIbTETy YHIBEPCH-
TETy B CTPYKTYypHHX miaposainax Koncruryniiinoro Cyuny.

Taka cniBrpansl CIpUATUME ITiABHUIIEHHIO SIKOCTI MPAKTHYHOI ITirOTOBKH
CTY/EHTIB 1 3a0e3Me4YeHHs! MiATOTOBKH BUITYCKHUKIB-TIpO(ecioHaliB, siKi Oy1yTh
KOHKYPEHTHOCTIPOMO>KHHMH Ha PHHKY Tpalll Ta Ha/laCTh HAIIOMY HaBYaJIbHOMY
3aKJialy MOJKJIMBICTh BUMTH Ha SIKICHO HOBHH pIBEHb IiJITOTOBKU IPAaBHUKIB Ta
YIPaBIiHIIB.



BuiiTn Ha sIKicHO HOBHI piBEHb y CUCTEMI HaBUAJILHHUX 3aKJIaJliB HAIIOT JAep-
JKaBM YHIBEPCHTETY JlolioMarae i TicHa criBmpars 3 HarioHanbHOMO akajaemiero
[IPaBOBUX HayK YKpaiHU.

Tak y Oepe3ni 2018 poxy HaykoBo-moCHiHMM IHCTHUTYTOM JEp»KaBHOTO
Oy/iBHUIITBA Ta MICIIEBOTO CaMOBpsilyBaHHsS HarioHanbHOT akagemii paBOBUX
HayK YKpaiHu criibHO 3 XMENIBHHUIBKUM YHIBEPCUTETOM YIPaBIiHHS Ta IpaBa
cTBOpeHO HaBuanbHO-HAyKOBY J1a00pATOPIirO JTOCIIHKECHHSI IPOOJieM myOIigHOTO
aJIMiHICTPYBaHHs Ta JeUeHTpaizanii Biaagu. OcHOBHUM 3aBaaHHsaM JlabopaTopii
€ TIPOBEJCHHS HAayKOBUX JOCIIDKEHb IpoliieM peatizauii moiituku y cdepi
myOJIIYHOTO aIMIHICTPYBaHHs Ta JCUCHTpaNi3alii BIay, BH3HAYCHHS IUIAXIB
BIOCKOHAJICHHSI MPAaBOBOTO PETYIIIOBAHHS OpraHizaiii Ta JisUIbHOCTI OpraHiB
BJIaJIM Ta MICLIEBOTO CaMOBPSIYBaHHSI.

3a HenmoBruid uac icHyBaHHs Jlaboparopist NpolneMOHCTpyBaia 3HAYHUI
noteHIrian y pobdori. Tak, Jlaboparopi€ro MpOBOISITHCS JOCHTIHKCHHS MPOOIeM
MyOJTIYHOTO aJMIHICTPYBaHHS Ta JIeIEHTpallizalii Biajud Ha MOHOrpadiuHOMY
piBHI, Ha piBHI JOKTOPCHKHMX Ta KaHJAWAATCHKUX AWCEPTalliil, TOTYIOTbCs (paxoBi
HayKOBI CTaTTi, OPraHi3oByIOTHCS Ta POBOISTHCS HAYKOBO-TIPAKTHYHI KOH(pEpEeH-
i1 Ta KpyIJIi CTONH, CIIPSIMOBaHI Ha 00’ €THAHHSI 3yCHIJIb HAYKOBIIB 1 IPAKTUKIB Y
PO3B’s13aHHI TEOPETUYHHX Ta MPAKTHYHHUX MPoOJIeM MyOiqHOl BiIa/iv, a TAKOX Ha
BUPOOJICHHSI PEKOMEHAAIlIH 1010 BJOCKOHAJICHHS! YNHHOTO 3aKOHOJABCTBA, 110
PEryIIoe NOpsI0K OpraHizamii Ta 31iicHeH s myOiyHol Biaan B YKpaiHi.

Xouy aKIEeHTyBaTH yBary Ha ToMy (hakTi, 10 HaIll yHIBEPCUTET € 0CEPEIKOM
MiZTOTOBKK KAJPIB caMe JJIsl OpraHiB JepKaBHOI BIIAJX Ta MICIICBOTO CaMOBpsi-
nyBaHHs. 60% BHITYCKHHKIB YHIBEPCUTETY MPALIOIOTh 32 CIIENialbHICTIO, Olbira
YacTHHA 3 HUX O01MMAIOTh BIAMOBIIHI MOCAJXA B OpraHax JCp)KaBHOI BIaIH Ta
MICIIEBOTO CaMOBPSIyBaHHS,

BaxmiBuM HanpsiIMKOM JTisSUTBHOCTI YHIBEPCUTETY € MEeperniroToBKa Ta Iij-
BUIIICHHS KBasi¢ikarii kaapis. Tak, ¥ 2017—-2018 pokax npoBOIHIOCh HABYAHHS
3a nmpoeciiHO MPOrpaMor0 MiABUIICHHS KBaTi(iKallii JepKaBHUX CITYKOOBIIIB
1 IocaIoBUX 0Ci0 MICIIEBOTO CaMOBPSIAYBaHHS 3 MUTaHb 3alI00iraHHs KOPYIILii Ta
KOPOTKOTEPMIHOBI CEMIHApH JUIsl JIepKaBHUX CITY»KOOBIIB 1 ITocaioBux ocib mic-
[IEBOTO CaMOBPSIyBaHH 3 MMTaHb 3a00iraHHs KOPYIii. 3arajbHa YHCENbHICTh
JICPXKABHUX CITY»KOOBIIIB 1 TOCAIOBUX 0CI0 MICIIEBOTO CaMOBPSIIyBaHHS, 110 MPO-
Wi Take niaBuineHHs kBamidikanii cranoButs 500 ocib.

ToMy mnepcreKkTHBH HAIIOro PO3BUTKY 1 HAIIOl ITOJAJIBINOI CIiBOpari 3
HAIIpHY OyayTs cnpsimoBaHi Ha Te, 11100 XMEJIbHUIBKUA YHIBEPCUTET yIpaB-
miHHs Ta mpaBa iMmeHi Jleonima lO3bkoBa cTaB enmHMM B YKpaiHi LEHTPOM
MICIIEBOTO CaMOBPSIAYBaHHS, AiSIIBHICTD SIKOTO OyJie CHpsSIMOBaHa Ha BUKOHAHHS
TaKUX 3aBJlaHb, SK:

1) mociiKeHHsT KOMIUIEKCHOT TIPOOJIEMaTHKH MIPOLIECiB pO30yI0BH JIepiKaB-
HOocTi B YKpaiHi, B TOMy 4HCIi IpoOiieM (QyHKIIOHYyBaHHS OpraHiB JiepKaBHOI



BJIaJIM, KOHCTUTYIIHHO-ITPAaBOBHX, a/IMIHICTPaTHBHO-TIPABOBHX BIJIHOCHH Ta Jep-
YKaBHO-TIPAaBOBOi KOH(IIIKTONOTIT, MUTaHb CTAHOBJICHHS Ta peaji3alii MiCIIeBOTO
CaMOBpSIIyBaHHsI Ta BUPOOJICHHSI PEKOMEH/AIiN 110/I0 BIOCKOHAJICHHSI YHHHOTO
3aKOHOJIABCTBA I1iHl cepi;

2) miAroTOBKa, MEPENiAroTOBKa Ta MiJBUINEHHS KBamidikamii ¢axiBuiB s
moTped ycix perioniB Ykpainu;

3) 3abe3meueH s MapTHEPCHKOI B3a€MOJIiT OpraHiB Aep>kaBHOI BIIaaH, OpraHiB
MICIIEBOTO CaMOBPSIIyBaHHs Ta OpraHizaliif IpOMaJsIHCHKOTO CyCIIbCTBA.

Ajpxe, sik 3a3HauaB 11e Ha nodarky 90-x pokis JI. I1. FO3bkoB «Micuese camo-
BpsIIyBaHHS — 1€ TIEPMaHEHTHUI Tpolnec peaiizanii HapopoBnanas. Pozyminas
MICIIEBOTO CaMOBPSIYBaHHS «BUXOAUTH 3 MPOTHIICKHOCTI JEPKaBHUX 1 TpoMa-
CHKHX IHTEpECIB, IEHTPY 1 MIiCIIb», IOTO CYTHICTH MOJIATAE B KIPUPOAHOMY HpaBi
MICIIEBUX TI'pOMaJl Ha CaMOCTIMHICTh y BHPIIICHHI MICIIEBUX CIpaB y paMKax
3aKOHY, ajie 0e3 BTpy4aHHs LIEHTPAILHUX OPTraHiB BIIaIi».

Humi iM’s Jleoniga HO3pKkoBa € B3iplieM CIyKiHHS KOHCTHTYIIIHHAM 3aca-
JlaM JIep>KaBH, EMOKPAaTHYHOTO yCTPOIO Ta HapoaoBiaaas. Bin OyB BHOaTHHM
KOHCTHTYI[IOHAIICTOM-HOBaTOpOM Y  TIpOIeCi Jep>KaBOTBOPYOi  JisUIBHOCTI
Jleonigom HO3pk0BUM OyiH C(HOPMYSILOBaHI BaXKJIMBI JOKTPHHAIBHI MIAXOMH 110
KOHCTHTYLIHHHX LIHHOCTEH K Ba)XKJIMBOI CKJIQJIOBOI CTaOUIBHOCTI YKpaiHCHKOT
JIep)KaBHOCTI Ta €BPONEHCHKUX CHUIBHUX JEMOKPAaTUYHUX IIHHOCTEH. BoHM 3Ha-
YHOIO MIpOIO 3HAMWIILTU CBOE BTiICHs B yiHHIN KoHCcTUTYIIT YKpaiHu.

Came TOMy ChOTOHI XMEJBHUIIBKUN YHIBEPCUTET YIpPaBIiHHS Ta IpaBa
imeni Jleonina FO3pkoBa mpoBomuTh MiKHAPOIHY HAyKOBO-TPAKTHUHY KOH(eE-
peHuito «KoHCTUTYLIIHI IIIHHOCTI: MPaBOBa MPUPOJIA Ta MPAKTUKA peaizawiiy.

CriiBoprasizatopamH I[b0ro 3axojy € HamionanbHa akajemist IpaBoBUX HayK
VYxpainu, Koncruryniitnnii Cyn Ykpainu ta €Bpasilicbka acoliaiisi mpaBHUYNX
IIK1UIT Ta TIPaBHUKIB.

VYreBHeHUH, 110 BUCOKHMIT (haXOBUI 1 NPeJCTaBHULIBKUI PiBEHb yYaCHUKIB
310paHHs T03BOJINTH YCIM HaM O1IbIIIE JII3HATHCH PO JOKTPUHY KOHCTHTYIIIHUX
uninHocteil mpodecopa JI.I1. KO3pkoBa, crpustumMe THOOKOMY aHaji3y Teope-
THUKO-TIPABOBUX MHUTaHb KOHCTUTYIIHHHUX IIIHHOCTEH SIK (yHIAMEHTY Cy4YacHOi
neMokparnuHoi KoncruTymii, nocmimpkenHio npaktuku Koncruryniiinoro Cyny
VYKpaiHH 1I0JI0 3aXUCTy OCHOBOIOJIOKHUX KOHCTUTYLIWHHMX LIHHOCTEH, aHalli3y
3aKOHOJIaBUOTO BPETYIIIOBAHHS MPOOJIEMHUX MOMEHTIB Y IiH cdepi i JacTh MOXK-
JIMBICTH BUPOOWMTH MPOMO3HUIIT Ta peKOMEH/allii, sIKi CIIPUATUMYTh BUPILICHHIO
po0JieM BTIJIEHHSI KOHCTUTYLIHHUX IIIHHOCTEW Y IPAKTHKY JisUTBHOCTI SIK OpraHy
KOHCTUTYIIIHHOTO KOHTPOJIIO, TaK 1 BCIX IHIIMX OPraHiB Jep»KaBHOI BIIaJN Ta Mic-
LIEBOTO CaMOBPSITyBaHHSL.

51 Gaxatro yciM ydyacHMKaM KoHQepeHLIl uIijHoi poOOTH, KOHCTPYKTHBHOTO
Jliajiory, TBOPYMX JUCKYCiil Ta MPOIYKTUBHOTO HAyKOBOTO IOIIYKY Ta CIONIBAIOCH,
o Bu otpumaete npodeciitie 3a10BOJICHHS Bijl pe3yibTaTiB poO0OTH KOH(EPEHIIIl.
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AbpocimoB Cepriii AHaTO1ilOBUY

Tonosa I'pomadcwroi paou npu Kam aueywb-Ilodinbcokill
pationHitl OepocasHil aomiHicmpayii
(m. Kam aneyv-Ilodinscoxuil, Ykpaina)

TEHJIEHIIII 3AITPOBAPKEHHSI €BPONIEHCHKUX BUMOT
JIO IOrOBOPIB KYHIBJII-ITPOJIAJKY B YKPATHI

PerymnioBaHHsS BITHOCHH II[OZ0 JOTOBOPIB KYMIBII-MIPOAAXY 3AIHCHIO-
€TBCSl 3a JOINOMOIOI PI3HUX IPAaBOBHX IHCTUTYTIB. [liMBUIIEHHS 3HAUCHHS
JIOTOBOPY KYTIBJI-IIPOAaXKy BiOyBa€eThCs HE TUIBKU B YKpaiHi, a i B IHIIHMX Kpa-
fHax. He MeHIe yBarm peryjaroBaHHIO TaKHMX JIOTOBIPHUX BIIHOCHH MPHUJIIEHO
B €Bporeiickkomy Cor031, 3Ba)Katouy Ha TEH/ICHIIII0 YHi(iKalii JoroBipHOTO npasa
B €BponeiickkoMy Cotosi (nani — €C) Ta niABHUIIEHHS PiBHSI MPABOBOTO 3aXHCTY
YCIX y4aCHHKIB JOTOBIpHUX BigHOCHH. [1po 11e cBiuarh 5K yxe po3poOiieHi 10Ky-
MEHTH, HalpuKJia 1, [[pHHININ €BpONEHCHKOTO JOTOBIPHOTO MpaBa, TakK i MPOEKTH
JIOKyMEHTIB, 30KpeMa, TpoeKT €Bporeicbkoro LIMBIIBHOTO KOIEKCY Ta MPOEKT
Acquis Communautaire y cdepi TOTOBIpHOTO TpaBa, 1[0 Hapa3i aKTUBHO PO3pPO-
OrsteThes i erifioro €Bporeiicbkoi KoMicii.

BryTtpimmniii puHok €C, sk 1 paHinie 3iIITOBXYETbCS 3 6ap’epamu, 110 Hepe-
IKO/KAIOTh PO3BUTKY #oro moreHuiany. [logaTkoBi mpaBuiia, ajMiHICTpaTHBHI
BUMOTH, TPYJHOIL JIOCTaBKH, JITHIBICTUYHI 1 KYJIBTypHI OCOOJIMBOCTI 3aBa)KaroTh
HOPMaJIbHOMY (DYHKIIIOHYBaHHIO IOTO PHHKY; 0 HUX JTOJAFOTHCS BIAMIHHOCTI
MK HOpMaMH JIepyKaB-wWICHIB, 1110 PETYIIOIOTh JIOTOBIpHI BiiHOcHHH. HecxoxkicTh
ICHY€E HE TUTBKH y cdepax, siKi He peryiol0ThCs 3aKOHOJaBCTBOM €BpONEeHCHKOT0
Coro3y (HampuKiaa, IOTOBIpHE TpaBo), aje i B cdepax, Je MpaBO YaCTKOBO
rapMoHi30BaHO Ha Bcili Teputopii €C BIAMNOBIIHO 10 NMPHUHIMITY MiHIMAIBHOT
rapMoHi3auii (HarpuKiIaj, €BpONelchbKe 3aKOHOJABCTBO IIPO 3aXHUCT IIpaB CIIO-
skuBaviB). ["apMoHi3aitist a00 30JMKEHHSI HAIIOHAJIBLHOTO MPaBa, TOOTO BBEIACHHS
3arajilbHAX 3acaj] MPaBOBOIO PETrYJIIOBaHHS B KOHKPETHHX cdepax CyCHUIBHOTO
KUTTS 3/iHcHIoOEThCst B €C 3a momomororo aupektuB. Ha BinMiny Bin yHidikarii,
sKa TATHE 32 COOOI0 TTOBHY OJHOMAHITHICTH HOPM 1 peai3yeThCsl MIISIXOM HpH-
iasTT B €C periaMeHTiB, y pasi rapMoHizalil Aep)kaBaM-uIeHaM 3aJIHIIaeThCs
OinbIIHiA 200 MEHILHI TPOCTIP JUIsl BIACHOTO PaBOBOTO peryiroBaHHs. CboroaHi
€C BCTaHOBIIOE MiHIMAJBbHUI PIBEHb 3aXWCTy TpaB CIIOKHMBAYIB, NMPHU LBOMY
okpemuM KpaiHam Coro3y He 3a00pOHSEThCS BCTAHOBIIOBATH OiIBII JKOPCTKI
BUMOTH 3aXHCTY IIpaB.

Jlo mpuKkia Ly, A7st peryIItoBaHHS TPAHCKOPAOHHUX yToJl MK podecioHanamMu
Ta CIOKMBaYaMH €BPONEHCHKUH COI03 BCTAHOBUB €(DEKTUBHUI MEXaHI3M KOJTi3iii-
Hoi 3axucty. Permament €C Ne 593/2008 mpo mpaBo, 3aCTOCOBHE 0 JOTOBIPHUX
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3000B’s13aHb (nami — Pum 1), B cTarTi 6 BCcTaHOBMB HOBHWIT KpUTEpil Tak 3BaHOI
«HAIICHOT TisTTBHOCTI», BIJMOBIMHO IO SKOTO KOJMI3IMHHMX MEXaHI3M 3aXHCTY
CIIOKHMBaua MPUBOJUTHCS B JIiF0 1 0OMEKYy€e 3aCTOCYBaHHS OOPAHOTO CTOPOHAMHU
JIOTOBOPY (CHOKMBaYeM 1 MpoQeCiOHaNIOM) 3aKOHY, IO PETYJIOE IX BiJIHOCHHH,
HaKa3ylo4H 3aCTOCYBaHHs OLIBII BUTIHUX JUIs CIIO)KHMBa4Ya 3aXUCHUX HOPM TIpaBa
KpaiHM MiCIlsi TPOKUBAHHS CIIOXKHBAYa, SKIIO MpoQeciiiHa CTOpoHa 3MiHCHIOE
CBOIO JisUIBHICTD 200 IHIIMM YMHOM CHPSIMOBYE 11 HA TEPUTOPIIO TakKoi KpaiHH.
Takum unHOM, TIpodeciiiHa cTOpoHa TOBUHHA 3a3/1aJIeTiib BU3HAYNTH, SIKUH CTY-
IIiHb 3aXMCTY TpaB Nepeadavyac 3aKOHOAABCTBO MICIS IPOXKMUBAHHS CIIOKHBAYa,
1100 JI0TOBIp 3 HUM BiJINOBI1aB BUMOram 11oro 3akoHy. [Ipodecionany, siki ykia-
JIAl0Th JJOTOBOPH 13 CIIO)KMBaueM OH-JIAiH, MOBUHHI HECTH JIONATKOBI BUTPATH Y
3B 513Ky 3 HEOOXIJHICTIO aJanTyBaTh CBil BeO-CalT 10 IOPUANYHUX BUMOT KOXK-
HOI ZIep>KaBH, Ha YHIO TEPUTOPIIO BOHH CHPSIMOBYIOTH CBOIO HisIbHICTH. ToMy Ha
MpaKTHIli, Oepydn A0 yBaru JI0AaTKOBI BUTPATH 1 MOMKJIMBI pU3UKH, Ipodecionan
JIOCUTB YacTO BIZIMOBIIETHCS YKIIAIATH JIOTOBIP 31 CIIOKMBaUEM, SIKi IPOXKHUBAIOTh
B iHmIK kpaini. [IpaBoBi mepemrkoay, mo iCHYIOTh Yepe3 PI3HUII0 MK Hallio-
HAJIHUMH IMIIEPaTHBHUMHU TPUIUCAMH, IO 3aXWINAIOTh MpaBa CIOXKHBAYiB, i
MOB’sI3aHi 3 HUMU BUTPATH, a TAaKOX PU3UKH MPOQeCciiHOi CTOPOHH, KOJIU BOHU
JIOCSITAIOTh BUCOKMX 3HAU€Hb, TAKOX O€3M0Cepe/IHbO BIUIMBAIOTH Ha BHYTPINIHIN
punok €C.

HesBaskaroun Ha BiIHOCHY ICTOPHYHY MOJIOAICTh €BPOIIEHCHKOTO JJOTOBIPHOTO
npaBa, sike ()aKTUYHO BUHUKJIIO y JIpyTiil monoBuHi XX CT., HE MOXHA HE BiJ[3Ha-
YUTH HOTO PO3BHHEHICTH Ta e(heKTHBHICTh. OCOOINBO, 3BAKAIOUH HA ITPAarHEHHS
VYkpainu cratu wieHoM €Bporeiicbkoro Coro3y, 110 MPHU3BENO 10 IiIIMHCAHHS
VYroam npo acomianito 3 €C (monitnuny yactuny yroau — 21 6epesnst 2014 poky,
eKOHOMIYHY YacTHHY — 27 uepBHs 2014 poky), sika Oyna parudikoBaHa YKpaiHOO
16 Bepecus 2014 poky. B Yrozai Bu3HaueHO, 110 OCHOBHOIO METOIO acoliaii €
3aIpOBaKCHHS YMOB JIJIsl TOCHJIEHUX €KOHOMIYHUX Ta TOPTOBEJILHUX BiIHOCHH,
SIKI BECTUMYTb JI0 TTOCTYIIOBOI iHTerpauii YKpainu /10 BHyTpilIHBOro puHKy €C,
y TOMY YHCIIi 3aBJSIKH CTBOPEHHIO MOIIHOJIEHOT 1 BCEOXOIUTIOUO0] 30HU BiIBHOT
TOpTiBII, sIK 116 Bu3HaueHo y Po3aini IV («Toprisis i muTaHHs, OB’ s13aHi 3 TOPTiB-
JIero») i€l Yroau, Ta miITpUMaHHs 3yCHITb YKpaiHH MI0/J0 3aBEPILICHHS MEePEX0/Ty
JI0 JIF040i PUHKOBOI €KOHOMIKHM, Y TOMY YHMCII HUISIXOM THOCTYIOBOI ajanTarii
11 3akoHOmMaBcTBa J10 acquis €C. Cepen inmoro y [maBi 6 Bkazanoi Yroau Haro-
JIOUIYEThCST Ha HEOOXITHOCTI BHPOOJIEHHS CILIBHOI MOJITHKU y cdepl Toprisii
MOCIyraMy Ta eJIeKTPOHHIN TOPTIBIIl, B TOMY YHCJII IIUISIXOM ITPUBEICHHS Y BiZlO-
BIJTHICTh 3aKOHOJIaBCTBa YKpaiHU 110 3akoHOMaBcTBa €C.

[Tpu oMy, 3BHHaKHO, OyI10 O MOMHIIKOIO CTBEP/XKYBATH, 110 Cy4acHE BITUN3-
HSTHE JIOTOBIpHE MIPABO y CBOEMY PO3BUTKY CIIUPAETHCS BUKIIIOYHO JIUIIIE HA JOCBIJT
MIPaBOBOTO PETYIIOBAHHS 32 KOPJOHOM 1 HE Mae cBO€i icTopii Ta cnenudiky, y
3B 513Ky 13 UMM JIOIATKOBOTO OOIPYHTYBaHHS MOTPEOYIOTh MUTAHHS MOXKJIMBOCTI
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3aCTOCYBaHHS pe3y/bTariB yHi(ikalii qoroBipaoro npasa €C y cucteMi BiTUU3-
HSTHOTO 3aKOHOJIaBCTBA.

OnHUM 13 HaWBKIIMBIIINX MHUTaHb y c(epi MPaBOBOTO PEryJIIOBaHHS J0T0-
BOPY KyMiBIi-MIPOIaXKy 3AJIUIIAECTHCS 3aXUCT MPaB CHOKUBAYIB, OCKIIBKH 3aXUCT
NpaB CIOXUBAYiB — II€ OJIHE 3 IPOBIJHKUX 3aBJaHb KOXXHOI IMBIJI30BaHOI jaep-
JKaBM, OCKUIBKM HE3aJISKHO BiJl MOJITHYHOT M €KOHOMIYHOI cUTyalii B KpaiHi
JIFOIM KYIYIOTh TOBAapH 1 KOPUCTYIOThCS PI3HUMH MOCIyramMu. ToMy Ha ChOTOJHI
AKTHBHO YJIOCKOHAIIOETHCSI MPABOBE PETYIIOBAHHS MUTaHb 100 3aXHCTY MpPaB
CHOKUBA4iB y cepi eneKTpoHHOT KoMepii sk y €C, Tak i B YkpaiHi.

Ha pasi €Bponeiicekuii Coto3 Mae J0CTaTHBO I'PYHTOBHI HAIpalfOBaHHS B
raity3i Clio)KHBYOT ITOJIITHKY Ta 3aXMCTI IPaB CIIOXKHUBAYIB, a ICTOPUYHUI PO3BUTOK
MPAaBOBOTO PEryJIIOBaHHS IUX MPOOJIEM Mae EBONIIOIHHUI XapakTep 1 CrpsMo-
BaHMH Ha TOKpalleHHs XUTTs HaceyneHHs €C. PazoMm i3 TUM J0CHTH TOCTPO
CTOITh IIMTAHHS NP0 NPHUBEACHHS Y BiAMOBIHICTh HalliOHAJIBHOTO 3aKOHO/IABCTBA
VKpaiHH 11070 3aXHCTYy IpaB CIIOKKBaAYiB y cdepi po3apiOHOT KymiBIi-Ipoaaxy
1o 3akoHonaBcTBa €C.

Besnepeunum (hakToM € HEOOXIMHICTH BCTAHOBJICHHS OCOOJNMBUX 3aXOJliB
OXOPOHHM Ta BITPOBA/PKCHHSI MEXaHi3My €(EKTHBHOTO 3aXHCTy TAKOXK BITUM3-
HSHOTO CIIOKMBaya, 4yepe3 Iie JepkaBHa HallloHaJbHA MOJITHKAa Yy Wil cdepi
MOCTYIOBO 3aliMa€e HaJIEKHE MICIIe B COIIaIbHO-CKOHOMIYHUX MEPETBOPEHHSX Y
kpaiHi. Lle 00yMOBHIIO HasIBHICTH OCOOJNIMBUX PETYISITHBHUX Ta OXOPOHHUX HOPM,
CIPSIMOBAHUX Ha 3aXHCT JICP)KaBOIO 3aKOHHHMX 1HTEPECIB CIIOKMBAYiB, CTBOPCHHS
JIO/IATKOBUX TapaHTili OXOPOHH IXHIX MpaB y cdepi po3apiOHOT KyHiBIIi-ITpOIaKy.

Hoga penakuist 3akony Yipaiuu «IIpo 3axuct mpas crioxxusadiB» 2005 poxy
Oyia MOKJIMKaHa MPUBECTH 3aKOHOJABCTBO YKpPaiHH Y BIAMOBIIHICTH J0 BUMOT
3akoHonaBcTBa €C. Pa3oM 3 TUM peryioBaHHs EBHUX HOPM YKPaTHCHKOTO 3aKO0-
HOJIABCTBA Y 1IiHt cepi He BiAmoBigae BuzHaucHuM €C mpaBuiIaM, a OKpeMi BUIH
BIZITHOCHH 3JIMILIAIOTHCS 30BCIM HEBPETYJILOBAaHUMH. Lle B OCHOBHOMY IOSICHIO-
€THCS PO3IIMPEHHSIM KOJIa TOBApIiB Ta MOCIYT, SIKi IPOIIOHYIOTHCSI CIIOKMBAUEBI 1
CTOCYETBCSI CaMe TPOIaXKy TOBapy OHJIAMH.

Cdepa po3apiOHOT KyMiBIi-IPOAAKY € TOCHTh IIUPOKOID, TOMY HEOOXiTHO
3BEpPHYTHU yBary Ha okpemi ii acriektu. Tak, i3 po3BUTKOM 3ac00iB 3B’s3Ky (BiJe-
orenedoH, TenedaueHH s, eICKTPOHHA I0IITa, [HTEpHET Ta 1H.) Ha PUHKY, B TOMY
YHCITI yKPATHCHKOMY, 3’ siBUJIacst Oe3J1id paHilie HEBIIOMUX CIIOCO0IB MMPOCYBaHHS 1
POy TOBApiB, TAKUX, SIK HAIPHKIIAJ, TPOJaXK Yyepe3 TeleMara3utu, [HTepHer.
AKTHBHUI pPO3BHUTOK €JIEKTPOHHOT KOMEPIIii, 110 JUIsl BITYU3HSIHOTO NpaBa € HOBOIO
c(eporo CyCniIbHUX BIJIHOCHH, 3yMOBIIIOE HEOOXIJHICTh BU3HAYEHHSI HOPM ITOBE-
JIIHKH, TOOTO OCOOJIMBHX MPABOBUX HOPM, II[0 PETYJIFOIOTH 1 3aKPIIUTIOIOTH MPaBa,
000B’sI3KH, TapaHTIl Ta BiJIIOBINANBHICTh YYaCHUKIB IIUX BiJTHOCHH.

Braci 1ok BUSIBICHUX HEJIOTIKIB €BPOTCHCHKOI0 KOMICI€0 OYII0 TIEPEeITHY TO
CTapuil PeXKHM, 1100 3MIITHUTH YNHHE 3aKOHO/IABCTBO Ta PO3POOHUTH MEXaHI3MH,
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sKi O 3a0e3redyBaiy BUSBICHHS Ta BUPIIICHHS TPAHCKOPJOHHMX Ta IIMPOKO-
MacuITabHUX MOpYyIIEHb TIpaB crioxkuBadiB B €C, Ta 25 tpaBus 2016 poxy Komicis
BHCYHYJIa MTPOTIO3HIIIO 1010 peOPMH PETYIIIOBAHHS CITIBIIPAL 3 TUTaHb 3aXUCTY
cnoxxuBadiB (CPC), y pe3ynbrari goro Oyso npuiinsato Permament (€C) 2017/2394
€sporneiicekoro [lapiaamenty ta Pagu Bin 12 rpynus 2017 p. «IIpo criBpobiTHH-
LTBO MK HAIllOHaJBHUMH OpraHaMH, BIANOBIJAJbHUMH 32 BUKOHAHHS 3aKOHIB
PO 3aXMCT IpaB CIOXHMBauiB Ta ckacyBaHHs Peramenty (€C) Ne 2006/2004».
Bkazanuii Permament CPC moune nmistu 3 17 ciuns 2020 poky Ta BCTaHOBIIIO-
BaTUMe YiTKI KpHUTepil NOPYIICHHS NpaB CIIOKMBAUiB, 100 SKUX HaIlOHAJbHI
OpraHu Biagu Ta €Bporlieiichka NMOBUHHI CIIBIPAIIOBATH, 3aIPOBAJKYyBATHME
e(eKTUBHIII MEXaHi3MH 3a1100iraHHs MMOPYIICHHSM IIPaB CIIOKUBAYIB.

B VkpaiHi, Ha BigMiHy BiJ KpaiH €BpoCOI03y, HOPMH, IO CIIEIIaIbHO PETYITI0-
10Th c(epy AUCTAHIIHHUX 1 MPSIMUX IPOJIAXIB, 3’ ssBrmncs Ttk 3 01.12.2005 p.
B 3akoHi YKpaiHu 1po 3aXMCT MpaB crioXkuBayis. /1o 1IbOT0 Yacy BiICYTHICTh KX
HOPM NPU3BOAMIIA JI0 30UIBIICHHS YMCia HECYMIIIHHUX OpraHi3allii, 1o JiioTh y
it cepi, a Takoxk 301IBLICHHS YKCIa MIaXpalcTBa Ta 0OMaHy CroKMBadiB. TrM
CaMUM 3aBJAETHCS 30MTOK HE TUTBKY CIIOXKHMBAYaM, aje i opraisanism, o mpar-
HYTb JUSITH CyMJTIHHO.

Po3poOka HOBUX IpaBHJI Ta BUMOT JO COLIJIBHUX MEPEXk, MPOJaBIiB Mpo-
JYKIIT 3yMOBJIEHa NOTpeOaMH JI0IaTKOBOTO 3aXUCTY CIIOKMBAdiB, B TOMY YHCII
3a paxyHOK 3/1e01IbIIOr0 TPAHCKOPIOHHOTO XapaKTepy TaKuX BiZHOCHH. Pazom
i3 TUM, TTOCHJICHA yBara JIo JOCIIDKYBaHUX BITHOCHH Tiependadae morpedy ix
aHaJ i3y Ha HAIL[IOHAILHOMY piBHI, OCOOJMBO BpaxoByIOYHM (aKT MOCTIHHOTO
30UIBIICHHS KITBKOCTI OHJIAWH-TTPO/IaKiB uepe3 CallTH 3 €BpONechbKuX Kpain. Ha
»KaJlb, HAIllOHAJIbHE 3aKOHOJIAaBCTBO HA CHOTO/HI HE Ma€ €()EKTUBHUX MEXaHi3MiB
TAKOTO 3aXMCTy 1 BU3HA4Ya€ TUIBKH 3arajibHi 3acajy eJIEKTPOHHOI KoMeplii 1 He
BCTAHOBJIIOE YKOJTHUX BHMOT 0 COIIalIbHUX MEPEeX, Yepe3 sIKi MOXKYThb 31HCHIO-

BaTHCSI OHJIAWH-TIPOJIAXKI.
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B0

AgcieBnu Ajiia BanepiiBaa

cmapuwiuii UKIA0ay Kageopu npasa ma npasooxopoHHoI difibHOCHI
Xmenonuywvkoeo incmumymy IHpAT « BH3 « MAYIIy,
Odokmop ¢inocoii 6 eanysi npasa
(m. XmenvHuyokuii, Yxpaina)

TH®OPMAIIVHI TPABA, CBOBO/IA TA IHTEPECH:
ITPABOBA IIPUPOJA

Ha erami mepexony o iH(popMariiiHoro cycniibctBa indopmaiiiiina cdepa
CTa€ MPIOPUTETHOIO c(Peporo JTFOACHKOT TISUIBHOCTI, OCKIJIBKH 1H(pOpMaLlis € cTpa-
TeriYHUM pecypcoM. Lle 3akoHOMIpHUIT eTan po3BUTKY IMBLITI3ALIT: TTi]] BILTHBOM
iH(pOpMaNiHHKX 1 TEIEKOMYHIKaIIHHIX TEXHOJIOT1/ Bi/J0YBAIOTHCS 3MIHH B €KOHO-
Milli, COIiaJIbHUX CTPYKTypax, Mpasi, KyJAbTYpi, Jep>KaBHOMY YIPaBIIiHHI TOIIO.
bBararoacrnekTHicTh IPOOIEMATHKY B IIi TaTy31 CKJIAJH Mpalli BITYU3HSIHUX 1 3apy-
ODKHMX BYCHUX 1 IPAKTUKIB y raiy3i iHpOpMaTHKK Ta iHpopMaTH3aLlii CyCIiIbHUX
npoueciB I. Apicrosoi, K. bensikosa, b. Kopmuua, C. Jlonarinoi, H. [TpucspkHroka,
O. YepssixoBoi, B. Cipenka, Ta iHIIHX.

B 3akoni Ykpainu «IIpo OcHOBHI 3acamu po3BUTKY iH(OpPMAIIIHHOTO CycC-
nisibeTBa B Ykpaini Ha 2007-2015 pokn» 3akpiruieHo, IO «OJHUM i3 TOJIOBHUX
npiopuTeTiB YKpaiHH € MparHeHHs o0ylyBaTh Opi€eHTOBAaHE Ha IHTEPECH JIIONEeH,
BIZIKpUTE ISl BCIX 1 CIPSMOBaHE Ha PO3BHUTOK iH(OpMaliifHe CYCHIJILCTBO, B
SIKOMY KOJKEH MIT OM CTBOPIOBATH i HAKONMWYyBaTH iHPOPMAIIiIO Ta 3HAHHS, MaTH
JI0 HUX BUIBHHH JIOCTYH, KOPUCTYBaTHCSl i OOMIHIOBAaTHCS HUMHM, 1100 HaJaTH
MOXKJIMBICTh KOXHIH JIIONMHI TOBHOIO MIpOIO peaslizyBaTH CBiif MMOTEHIIaN, CIIPH-
SI0YM CYCIUJIBHOMY ¥ O0COOMCTOMY PO3BUTKOBI Ta IMiJIBUIIYIOYH SKICTh JKUTTS
[1]. IcuyBanHst, caMm030epekeHHs Ta IPOrPECUBHUN PO3BUTOK OYJb-SIKOi KpaiHH
HEMOXKJIMBHI 0€3 po3pOOKM Ta BIPOBA/KCHHS I[UICCIIPSIMOBAHOI TMOJIITHKU B
cepi 3axuIICHOCTI T IHTEpeCiB.

Slnpo HalioHaJBHUX IHTEpECiB CKJajae HallioHAbHA Oe3leKa SK KOJeK-
THUBHA 3/IaTHICTb MPOTH/ISTH OUiKyBaHMM pu3MKaM [2, c. 58]. A.M.Mengine Ta
T.O.KypunHa 3a3Ha4aroTh, 0 «... HalliOHaJbHA Oe3leKa BU3HAYAETHCS B TEp-
MiHax iCHyrOYHX a00 MOTEHUIHHHMX 3arpo3 Ta Oe3MocepeHbO MOB’SIBYETHCS SIK
i3 cy0’€KTMBHHMMH 32 CBOEIO MPHUPOJIOI0 OLIHKAMU XapakTepy 1 MacmradiB Iux
3arpo3 y ChOTOJICHHI, TaK 1 3 IPOrHO3aMH Ta OPIEHTOBAHUM Ha MEPCIEKTUBY aHa-
JI30M TCHJICHITIN 3MiHU (DaKTOPIB KX 3arpo3 y MaiOyTHbOMY» [3, c. 190].

Koncturymis Ykpainu y ct. 17 3agexiapyBaia, 10 3aXHCT «...1HHOpMaIiiHOT
0e3reKy € HalfBaXKJIMBILIO (DYHKIIIEIO IePKaBH, CIIPABOIO BCHOTO YKPaiHCHKOTO
Hapoay» [4]. Lle#i KoMIUIeKC KOHCTUTYHIHHMX BHMOI € FOPHJIUYHHM CYIPOBO-
JIOM TIPAaBOBOTO CTaTycy ocodu, ToOTo i1 ropuaunuHoio Oe3nekoro. Haiivacrime y
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cepi yrpasiIiHHS JepKaBU 0COOU BCTYIAIOTh B iH()OpPMAIIiifHI TPABOBIIHOCHHH
SIK CIIOXKMBaYl, OCKUIBKH TX JISUIBHICTB, SIK MPAaBUJIO, CIPSIMOBAaHA Ha TMOIIYK Ta
oJICp KaHHs 1H(POPMAILiT, TSI 3aTOBOJICHHS TaKoi 0COOIUBOI a00 CYCIIIbHOT METH
Ta iHTEepecy, BOHU HaJJIeH] CyKYITHICTIO IIEBHUX IpaB Ta 000B’sI3KiB, TOOTO Bif-
TIOBIJTHAM ITPABOBHM CTaTyCOM.

Ha mam momisin, aaMiHICTpaTHBHO-TIPABOBHH CTaTyc OCOOM CTaHOBIATH
paBa, cB00O/IM, OXOPOHIOBAHI 3aKOHOM 1HTEpEeCH 0COOM Ta rapaHTii ix peasizarii,
a TakoXX 000B’SI3KM 0co0M y cdepi aIMIHICTPaTHBHUX MTPABOBIJHOCHH, 1110 ONOCE-
PEIKOBYIOTB yCi BHIIU 3B’ 513KiB MIXK JICP3KaBOO Ta 0c000r0. OCHOBHI iH(pOpMaIifiHi
mpaBa 0cib 3aKpilvicHi y CT.CT. 5, 6 3akony Ykpaiuu «IIpo inpopmartiro» [5].

OCHOBHMM 3MICTOM 3arpoBa/DKeHHs1 Oe3reku iHdopmarii y cdepi npas i
cB00OJT 0COOM € HEeNOIyIICHHS PO3TOJIOIIEHHS iH(popMarlii, 0 Mae OOMEKEHNI
JIOCTYI JI0 HEl, NOpyIIEeHb paBa BIACHOCTI Ha iH(OpMaIlito, a TAKOXX HEIpaBoOMip-
HOT0 0OMEXKEHHS CBOOOIH CJIOBA Ta IOCTYILY TPOMAJISIH JI0 IyOsiuHOT iHpopMarrii.
JlronnHa sk cy0’€KT CyCHUIBHUX BIIHOCHMH Mae NOTpeOy B OTPUMaHHI BiJOMOC-
Tei po Mmoii Ta SBUINA, 0 BiIOYBArOThCS Y CycHibCTBI. [HOpMaIiis € 3acodom
KOMYHIKaIlii JIOACH 1 BHCTYMae 00’€KTOM IX MISUIBHOCTI. 3a3Ha4eHI TCHICHIIIT
3YMOBJIIOIOTh IHTEpEC JI0 chepu iHPOpPMAIITHUX BITHOCHH 1 JI0 MPaB cy0’€KTiB —
YUYaCHUKIB TaKUX BITHOCHH. 3a0e3leueHHs JIOCTYIy TPOMajsiH 10 iH(popMarlii,
CTBOPEHHSI HallIOHAIBHUX Mepexk iH(opMallil Ta HaleKHOI CUCTEMH TX OXOPOHH,
3MII[HEHHsI OpraHi3aliifHuX, MPaBOBHUX 1 HAYKOBHX OCHOB 1H(OpPMALIHHOT JisIb-
HOCTI, 31ifICHEHHS] €()eKTUBHOTO BUKOPUCTAHHS iH(pOpMaIlii CTAaHOBISATH OCHOBHI
HarpsiIMU Cy4acHO1 iHpopMaiiHOi moaiTuKY Kpainu. CydacHa IoJIiTHKA AepiKaBH
B iH(popMaliifHiil Tamxy3i 30picHTOBaHa Ha 3a0e3MEeYEeHHsS] NPUHIUIIB cBOOOAM
CJI0Ba, OE3MEPEIIKOHOTO JOCTYIy 0ci0 J10 iH(opMallii, a TAKOXK 1HIINX TapaHTiH,
MpUTaMaHHUX came iH(opMalifHOMy CycniiabeTBy. ['apanTii mpas i cB0OO 0coOM
o0 iH(OpMaIliifHOT chepr HaJIeKaTh O HAMBAXIIMBIIIKMX 3acal (OPMYBaHHS
IIPaBOBOI JIEpXKaBU Ta IPOMAJITHCHKOTO cycmiibeTBa. L{i mpaBa BkirodeHi W 10
JIIEBOTO MEXaHi3My YIPaBJIiHH Jiep>KaBH B CYCITUILCTBI Ha 3acaziax JeMOKpaTii.
Lle Bu3Hauae 3a0e3reueHHs 3aXUCTy MpaB i cBoOOA ocobu y cdepi iHpopmarii
OZIHUM 3 HaMBaXXJIMBILIMX 3aBJaHb iH(MOPMANiIWHOI Oe3reKu, a caMmy JIIOJUHY —
HAUTOJIOBHIMIAM ii 00’€KTOM. 3a3HAYMMO, IO B HAYKOBHX MpAIIX OKpEClicHA
HaMH NpodJIeMa BUCBITIIIOBAIACH BITYN3HIHUMH HayKOBIISIMH.

[Tix wac ananizy nmpoOiieMaTHky, MOB’s3aHOI 3 1H(OPMAIifHOI Oe3MeKoro,
HEOOXiJJTHO BpPaxoByBaTh CIEHU(]IKy IOTO acrlekTy Oe3NeKH, SIKMH O3Hadae,
mo indopmariiiiina Oe3reka — e CKJIagoBa 4acTHHA 1H(OPMAIIHHUX TEXHOJO-
il — ray3i, 110 PO3BUBAETHCS OE3MPEIECHTHO BUCOKUMH TeMIaMH. Y Taiy3i
iHpOopMaNiifHOT Oe3MeKH Ba)KIIMBI HE CTUIBKM OKpeMI pillieHHs (3aKOHHU, HaBYAIbHI
KypCH, TpPOIPAaMHO-TEXHIYHI BHPOOM), CKUIBKM MEXaHI3MH TeHepalii HOBHX
pillieHb, 10 JJO3BOJISIIOTH, SIK MIHIMYM, aJIeKBaTHO pearyBaTH Ha 3arpo3u iHdop-
MarliitHoi Oe3meku a0o mepeadayaTd HOBI 3arpo3M Ta BMITH IM IPOTHUCTOSITH.
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3a3HayeHe 00YMOBIIIOE BaXKJIMBICTh Y BU3HAYCHHI MOHATTS Ta CyTHOCTI iHpopMa-
IHOT OC3MEKH SIK TAKOI JisUTbHOCTI, SIKa MOKJIMKAaHA TapaHTyBaTh 3a0C3MCUCHHS
JIOCTaTHBOTO PIBHSI 3aXMCTy 1HTepeciB JiepkaBu y cdepi iHdopmanii [6, c. 12].
B iHmoMy po3yMmiHHI MOBa Hae TpO 3aXUCT IH(GOPMAIIHHOTO CYBEPEHITETY
VYKpaiHu; BIOCKOHAJICHHS YITPaBIIiHHSI JIep>KaBy B iHpopManiiiHiii cepi, BBEICHHS
IHHOBAI[ITHUX TEXHOJIOTIH, HACHUYCHHS BHYTPIIIHROTO Ta MIXXHAPOIHOTO iH(pOp-
MariiHOTO MPOCTOPY NPaBAMBUMH BiJOMOCTAMH PO KpaiHy; 3axisHas 3MI 10
060pOTHON 3 KOPYNIIHHUMH JISTHHSIMH, SIBUIIIAMH, SIKi HECYTh 3arp0o3y HalllOHaJb-
Hill Oe3meni Ykpainu, cyBope JMojep)KaHHS KOHCTHTYIIHHUX TpaB rPOMaJIsiH Ha
CBOOOJY JIyMKH, JIOCTYITY 110 iH(OpMaIlii, HEAOMYIECHHs] HE3aKOHHOTO BTPYYaHHs
OpraHiB BUKOHABYOI BJIa/IM, IIOCAIOBUX OCiO y nisutbHicT 3MI, auckpuminarii B
iHpopMmaniitHii cdepi 1 mepectiIyBaHHs )KyPHIICTIB 3a TOJIITHYHI BUCIIOBJICHHS;
BXKHUTTSI IOBHUX 3aXOJIIB MO0 3aXUIICHHS HAIliOHAJIFHOTO 1H()OPMAIIITHOTO Mpo-
cTOpy Ta AeMoHonomi3awii iHhopmMaiiHoi chepu Yipainu [7, c. 553].

3aranom, cborojHi B YKpaiHi Bk YHHHUMH € HHM3Ka 3aKOHIB, 110 CIPHUSIOTh
3a0e3MeueHHIO JIEPKABHOTO CyBepeHiTeTy B cdepi iH(opMallii, BIOCKOHAIECHHIO
pEryJoBaHHS PO3BUTKY cdepu iHopmalii, po3BUTKY HaIlioHaJbHOI iH(pOpMa-
wiitHoi 1H(pacTPyKTYpH, BIPOBAIKCHHIO HOBITHIX TEXHOJOTiH, HANOBHEHHIO
BHYTPIIIHBOTO Ta MDKHApPOIHOTO iH(GOPMANIHHOTO CEpeoBHINA IPABINBUMU
JTAHUMH CTOCOBHO YKpaiHH, a TaKOX 3a0€3MEUCHHIO0 HEYyXHMIBHOTO JOJIepKaHHS
KOHCTHUTYIIIMHUX MPaB 0ci0 Ha cBOOOIY CJIOBa, HOCTYIY 10 iH(opMallii, Helomy-
IICHHS HETIPAaBOMIPHOTO BTPYUYaHHs OPraHiB JIep>KaBHOT BJIaJI1, OPTaHiB MiCIIEBOTO
CaMOBpSIYBaHHs, X MOCaA0BHUX 0Ci0 y misbHICTh 3MI, auckpuminanii B iHpop-
ManiiHii cdepi i mepecitiyBaHHs KYpPHATICTIB 32 TOJIITHYHI TO3UIIIT TOIIO.

[IpaBa i cBOOOAM MOBHHHI OyTH CKJIa10BOIO (hOPMYBAaHHSI IHTEPECIB JIFOAMHHU 1
rpomajsiHuHa. Ha ocHOBI 1X iHTEpeciB popMyIOThCs iHTEpecH HaceIeHHs YKpaiHu,
TOOTO Cy0’€KTOM HaIlllOHAJIBHUX IHTEpECiB Mae OyTH came yKpaiHChKuid Hapos. b.
Kopmuu 3a3navae: «/1ist hopMyBaHHsI IIEBHOTO HAIIOHAJILHOTO 1HTEpeCy HeoOXi-
HUI MOMIYK 0OallaHCy MK IHTEpecaMu Hapojay Ta iHTepecaMu OKPEMOi JIFOJUHHU.
OCKUTBKH JIETaIbHICT IIbOTO HAI[IOHAJILHOTO 1HTEpeCyY 00YMOBIIOETHCS HOTO Bij-
MOBIZATIBHICTIO HOPMaM MDKHApPOIHOTO IpaBa Ta HaI[lOHAJILHOTO 3aKOHO/IAaBCTBa
Ta HOro peasizaliii 3a JOMOMOTOI0 3aKOHHUX METOJIIB, TO OaaHCc MK iHTEpecaMu
Hamii Ta OKpeMoi JIIOIMHM TaK caMo OOYMOBIIIOETHCS OallaHCOM MiX IpaBaMu
HaIlil Ta npaBamu JroauHM» [8, ¢. 31]. 3a0c3meucHHs mpaB i CBOOO JIOMUHH i
rpOMaJITHUHA € OJHUM 3 HaWBXIUBIIIMX NMPHUHIMIIB cdepy sk iHPopMaIiiHOT
Oe3reky, TaK i HalliOHAIBHOT OE3NEKH B LIJIOMY.

VY UMBIIBHOMY 3aKOHOJABCTBI TAaKOK MICTATHCS HOPMH, IO TapaHTYIOTh
(dhismuHEM 0co0aM peatizallif0o CBOro KOHCTHTYIIIHHOTO IpaBa Ha iH(opMaIlio.
Tak, 3rigHo 31 cT. 302 [{uBimbHOTO KOsIekCy Ykpainu [9] dizudyna ocoba Ma€e mpaBo
BUIBHO 30mpaTH, 30epiraTv, BUKOPUCTOBYBaTH i TOIIUPIOBATH iH(pOpMAIIIIO.
[Tpore 30upanHst, 30epiraHHs, BUKOPUCTAHHS Ta NOMIMpPEHHS iH(popMamii 1mpo
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ocobucre ®UTTs PiznyHOI 0coOM Oe3 11 3roan He JAOIMYCKAETHCS, KPIM BUIAJIKIB,
BH3HAYEHUX 3aKOHOM, 1 JIMIIE B IHTEpecax HalliOHaIbHOI Oe3MeKH, EKOHOMIYHOTO
n00po0yTy Ta mpas Jironuuu. OnHak (izuuHa 0coba, sika MONUPIOE THPOPMAILiTO,
oTpuMany 3 o(iliiiHUX JpKepel, He 3000B’s13aHa MepeBipsTH 11 BIpOTiIHICTE 1 HE
Hece BIJNOBINANBHICT Yy pa3i 11 cnpoctyBaHHs. BoxHodac y crarmsix 285 i 305
[usineHOTO KONMEKCY YKpaiHu mepeadadeHO mpaBo ¢GizumyHMX ocid Ha iH(op-
Mallilo Mpo BJIACHUW CTaH 3/10pOB’Sl Ta MPaBO HAa O3HAHOMJICHHSI 3 0COOMCTUMHU
rarnepamu, nepeaaniuMu 1o Gouay 6i0Ii0TeK Yu apXiBiB.

OTXe, MM BBa)Ka€MO, II0 OCHOBOIO aJMIHICTPaTHBHO-IIPABOBOTO CTaTyCy
oci0 B iH(dopmarriiiHiii cdepi € BU3HAYCHI 3aKOHOM IpaBa, CBOOOIN, OXOPOHIOBaHI
3 OTPUMaHHSIM Ta MOMIMPEHHSM HEOOXiIHOI Juid HuX iH(opwmanii. [Tpn npomy
Ba)XKJIMBE 3HAUCHHSI Mae MpaBo Ha iH(OpMaIliio SK caMOCTiiiHE, OCHOBOIIOIOXKHE
KOHCTHUTYIIIfHE MPaBO 0COOH, MO TICHO TOB’SI3aHE 3 THINUMH KOHCTHTYIIHHUMHU
IpaBaMy Ta B OKPEMHX BHUIIAJKax rapaHTye iX e(heKTHBHY peaiizaiiio. 3 ypaxy-
BaHHSM paHillle TPOBEICHNUX JIOCII/DKEHh MOXKHA CTBEPIDKYBATH, IIO KaTeropis
«iHTEepec» He iCHye cama Mo cobi Ta € YaCTMHOIO TpiaJu: I[IHHOCTI, iHTepecH
Ta MeTa. BimoBigHO, Y BIAHOIICHHI OCOOUCTOCTI — I[IHHOCTI, IHTEPECH Ta ML
0COOMCTOCTI; Y BiTHOIICHHI JepP:KaBU — II¢ HAIlIOHAJIbHI IHTEPECH, HAIliOHAJIbHI
LIHHOCTI, HAIlIOHAJIbHY METY; LI0JI0 CBITOBOTO CITIBTOBAPUCTBA — IIHHOCTI, IHTEp-
€CH Ta MeTa CBITOBOTO CITIBTOBApUCTBAa. Y CBOIO YEpry, CyTHICTh HalliOHAIBHUX
iHTEpeciB mojsirac B HEOOXIAHOCTI 3a0e3rmeunTy HeoOMexeHe B 4aci Oe3rneuHe
ICHyBaHHS JIep)KaBH SIKM CaMOCTIHHOTO Cy0’€KTa, MOCTIHHOTO 3pOCTaHHS BCIX
CKJIQJIOBHX MOTYTHOCTI JIepKaBU — TOJIITHYHOT, EKOHOMIYHOT, BIHCHKOBOT, HAyKO-
BOT 1 TOIIO, @ TAKOXK CTaOLIBHUI PO3BUTOK 1HIUBIMA, cycrinbcTra [10, ¢. 65].

Takum unHOM, iHTepecH iHpOpMaliifHOT Oe3MeKN BUTIKAIOTH 13 TAKMX BaXK-
JIMBHX TOJIOKEHB, K NpaBa JIIOAWHH, cBOOOAA, eKOHOMIuHe npouBiTanHsi. Came
TOMY HaMBaXJIMBILIMM 1HTEpeCcOM JUIsd YKpaiHu € ii CTaHOBIICHHS SIK BIIbHOT He3a-
JIeKHOT KpaiHu mpu 30epeKeHHI 11 0a30BUX IIHHOCTEH Ta IHCTHTYTIB OE3ICKH,
cepen sIKMX 4iJIbHE Miclie rocifae iHdopmariiiina oe3rmeka.
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AmnapeiiueB Biaguciaas Boirogumupouy

ooxmopanm J[oneybko2o Hayionanvbnozo yHisepcumemy imeni Bacuns Cmyca,
Kanouoam 10puoUdHUX Hayx,
(m. Kuis, Yxpaina)

BUJIA TOCHOJAPCHKOI JISIJIBHOCTI, OB SI3AHOI 3
OB’€EKTAMMU NIJABUIIEHOI HEBE3IEKH Y 3AKOHOJIABCTBI
YKPATHU TA MIZKHAPOJTHOMY ITPABI

HayKOBO-HpaKTH‘IHe 3HA4YCHHS B CYUYaCHUX YMOBAX rocrioiaproBaHHs Ha6yBa€

MUTaHHS 1I0JI0 PI3HOBH/IB TOCIOAAPCHKOT AisUIBHOCTI, MOB’s13aHOi 3 00’ €KTamMu
MIBHUIICHOT HEOC3MEKHU 3 METOO iX MOJUTY 3a CTYIIEHEM IOCIOAaPChKO-EKOJIOT Y-
HOTO PU3UKY Ta PO3MIIIEHHS B OKPEMHX perioHax YKpaiHH, 00 He JOMyCTUTH
I/IBUIIEHHS 1X HETaTHBHOTO BIUIMBY Ha JOBKULIS, 3110POB’SI 1 )KUTTSI HACEIICHHSI.

VY rocnonapchKo-IpaBoBiii JiTeparypi 3arajbHe MUTaHHS MOALTY BHIIB TOC-

moJIapchKoi MisutbHOCTI BUCBiTIIOBaK O. M. Binnuk [1, c. 11-14], B. M. [amkos
[2, c. 34-41], I. JI. 3uamencekuii [3, c. 11-14], H. O. CaniaxmeTtoBa [4, c. 7-10].
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Buau pekpeaniitnoi pisutbHOCTI gociimkyBamucs A. I. bookosoro [5, c. 9-24] Ta
IHIIIUMU aBTOPAMHU.

[Ipore XapakTepHCTHKa BHJIB TOCIIOJApCHKOI [isUIBHOCTI, MOB’si3aHOI 3
00’€KTaMu MiJBUIICHOT HEOE3MEKH OKPEeMO He MPOBOJIMIIACS, X04a CIICIialbHAN
PEKUM rocriofjaproBatHs OyB IIpeIMeTOM HayKoBoro fnociimpkenHs E. P. 3enbaenoi
[6, c. 327].

Oxkpemi cnpoOu aHamizy BHIIB TOCIOJAPCHKOI EKOJOT0-HEOC3MEYHOT
JISUTBHOCTI Oy 3ariovaTKOBaHI B eKoJioro-mpaBoBiid Jtitepatypi JI. O.bonnmap
[7, c. 40-50], B. B. SIpuak [8, c. 18], srogom FO. A. Kpachosoro [9, c. 70-77].

Sk 3a3HauaB cBoro yacy mnpod. I JI. 3HaMEHCBHKUIA, KPUTEPISIMUA BiMEK-
YBaHHs OJJHOTO Pi3HOBHY TOCHOIAPCHKOT MISUTBHOCTI BiJ| IHIIOTO MOXYTh OyTH
cdepy, ranysb, y SKAX 3IIHCHIOEThCS AISIIBHICTD (cdepa CycmiabHOTO BHPOO-
HUIITBA, COIiajibHA, KYJBTYpHa Ta iHII cdepH), MeTa AiSIbHOCTI (OepiKaHHs
pudyTKy, ado 6e3 iforo oneprkanHs). Cy0’eKT 1i€l ToCcIoaapChKoi AisiIbHOCTI, 200
IHIIUH Cy0’€KT, I SKOTO IS TisUTBHICTh € JOITOMIXHOI0, 00CST TOCIIONAPChKOi
JUSUTBHOCTI B OUTBII MIMPOKUH 3@ 3MICTOM JisZTBHOCTI TOTO YH IHIIIOTO Cy0’€KTa
(ocHOBHOTO 200 JTOTIOMIXKHOTO) [3, C. 18].

3Ba)kalouM Ha BHKIAJICHE, B SKOCTI KpUTEpiiB (ITOKAa3HUKIB, O3HAK TOIIO)
MOJIUTY BUJIB TOCHOAAPCHKOT MISUTBHOCTI, TMOB’sI3aHOT 3 00’ €KTaMU ITiIBUIICHOT
HeOe3MeKu, NOIUIBHO BUIUINTH, TIEPII 32 BCE, MPUYMHHUN 3B 530K MisUTBHOCTI,
1oB’s13aHOT 3 00’ €KTaMu MiJBUIIEHOI HEOE3MEeKH, PU3UKOBUI XapakTep 3a3Haue-
HOI JiSUTBHOCTI, 11O NMPOAYKYE HeraTuBHHUK (HeOe3reuHuid) BIUIMB HA JAOBKLILIS,
3IIOPOB’sI, JKUTTS JIFOJIMHU Ta 1HII MaTepiayibHi i TyXOBHI IIIHHOCTI, BiJMOBIIHI
ctepu ranysell Ta CEKTOPIB EKOHOMIKH, B SKHX 3IHCHIOETHCS 3a3HAYCHA MisTb-
HICTb, ITOB’s13aHa 3 HEOE3NEUHUMHU PEUOBHHAMHM Ta (hakTopamu (BUPOOHHIITBOM,
BHUKOPUCTAHHSIM, TPAHCIIOPTYBAHHSIM, 30€pEKCHHIM HEOE3MEUHHUX BIIXOIB, EKC-
IUTyaTaliero HeOe3MeYHUX MaIlluH, MEXaHI3MiB, YCTaTKyBaHHS TOIIIO).

AHami3 YMHHOTO 3aKOHO/ABCTBAa YKpaiHM Ja€ MiJACTaBy BUAUIMTH BUIU
TOCIOAAPCHKOT JISIBHOCTI 32 KPUTEPIEM MIiABHUINCHOI HEOE3MeKu 00’ €KTIB,
OB SI3aHNX 3 BUPOOHHUIITBOM O0COOJIMBO HEOE3MEYHNX XIMIYHMX PEUOBHH BilIIO-
BigHO 1o Ilepeniky, 3aTBep/pkeHoro nocranoBoto Kabinery MiHicTpiB Yipainu
Big 17 cepmust 1998 poxy Ne 1287 [10], i3 3MiHAaMH BHECEHHMH ITOCTAHOBOIO
Kabinety MiunictpiB Ykpainu Bix 13 nmunas 2016 poxy Ne 438 [11].

Jpyry rpyImy rocroaapchbkoi JisuIbHOCTI CKJIQAaloTh 1 BUAM Ta 00’ €KTH, IO
CTaHOBJIATH MI/IBUIIEHY EKOJIOTUHY HeOe3MeKy y BiANOBIHNX cepax eKOHOMIKH
(TeroBoi eHepreTHKH, TiJPOCHEPTeTHKN, aTOMHOI €HEPreTHKH i aTOMHOT Ipo-
MUCJIOBOCTI, B I'aJly3i YOPHOI Ta KOJIbOPOBOI METayprii, BUI00yBaHHS KOPUCHUX
KOTIJIMH Ta X mnepepoOsieHHs, BUPOOHMITBA OyHiBEIbHUX MarepiaiiB, XiMid-
HUX PEYOBHH, BUPOOHMITBA, 30€piraHHs, yTHiIi3alii Ta 3HUIIEHHSI OOENPHIIACIB,
BHOYXOBHMX PEUOBHMH, PAKETHOTO MaJMBa Ta IHIIMX TOKCHYHUX PEYOBHH, ITOBO-
JUKEHHS 3 BiJIXOJlaMM, BUPDOOHHMIITBA IIEIIONIO3H, T1anepy, KapToHy, Oy/liBHHIITBA,
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PEKOHCTPYKIIi1, KariTalbHOTO PEMOHTY, pecTaBpaliii 3a1i3HUYHIX BOK3aJIiB, 1OPIT
1 CIIOPYI, aCPOTIOPTIB, aCPOPOMIB, aBTOMOOUILHUX JIOPIT, aBTOMAricTpaliei ToIIo,
MOPCBKHX 1 PIYKOBHUX TOPTIB, CIENiali30BaHuX TPAHCIIOPTHUX TEPMiHAJIIB, Mari-
CTpaJIbHUX TPYOOITPOBOJIIB TOLIO.

Cepen pi3HOBHU/IIB i€ TPYIHU JAOIUIFHO BHIUIUTH BUIH TOCIIONAPCHKOT JTisTb-
HOCTI IIJ0J10 BUPOOHHUIITBA 3 00POOIICHHSIM JIepEeBHHU, Oy/liBHUITBA, PEKOHCTPYKIIIi,
pecraBparlii, KaliTalbHOTO PEMOHTY CIIOpPY[ Ta CUCTEM, BOJOIIATOTOBKA 1 BOIO-
MOCTa4aHHs1, MEpPEX BOJIONPOBOY 1 BooBiABeeHHs moHaa 1000 MM, 3aKadyBaHHs
CTIYHUX BOJ|, CKUJAHHS IIaXTHHUX, Kap €PHUX, IPCHAKHHUX BOJ, OYUCHUX CIIOPYI,
BOJIOCXOBHIII, MPOBEICHHS POOIT 3 PO3YMINCHHS 1 MOMIHOJICHHS Pycell Ta JTHA
PIYOK, MPOBEACHHS POOIT 3 BUJ00YBaHHS KOPHUCHHUX KOIAJIMH MICIIEBOTO 3HAYECHHS
(micky, rpaBito TOIIO), NPOKJIAJaHHS TPyOONPOBOAIB Ta KOMYHIKalild Ha 3eMIISIX
BOJHOTO (POH]TY, MiKOaCEHHOBOTO IMEPEPO3MOALTY CTOKY PIYOK, TOBOKCHHS 3
BYIVICBOJTHOIO MPUPOTHOI CHPOBHHOK, MisUTBHOCTI HadTomepepoOHUX 3aBOIIB,
ycTarkyBaHHsI Juisi rasudikaiii 1 3pi[pKeHOro BYriuisi abo OITYMHHX CIaHILB,
aBTO3alPaBHUX CTaHIIN Ta KOMIUICKCIB, aBTOMOOUIBHIX T'a303alpaBHUX CTAHINN
3p1HKEHOTO Ta3y, Oy/liBHUITBA, PEKOHCTPYKIIT MIPOTEXHIYHNX CIIOPY TOIIO.

Oxpemo miarpymy (pi3HOBHIIIB) TOCHOAAPCHKOT JTiSUTBHOCTI 32 MOKAa3HUKOM
MIBUIICHOT CKOJIOTIYHOT HEOC3MCKU CTAHOBISTH 1l PI3HOBHIW Y Tany3i TBa-
PUHHHIITBA, PUOHUIITBA, NTaXiBHHUIITBA, MISJIBHOCTI TBapMHHUIBKHX (epMm Ta
KOMIIJICKCIB, M’SCOKOMOIHATIB, M’sICONEPEepOOHMX IiIPHEMCTB, OIEpalii 3
JyOJICHHS IIKIpH, YTHII3aIi1 BIIXO/iB TBAPUHHOTO MOXOPKCHHS.

Jlo pi3HOBUIIB TOCMOMAPCHKOI iSUIHOCTI, TOB’S3aHOI 3 00 €KTaMH IIij-
BUILEHOT HEOE3MEeKH 3a O3HAKOIO MiJIBUIIEHOTO EKOJOTIYHOTO PH3HKY, MOXKHA
BIZIHECTH iHIII ChepH rocroaproBaHHs, 30KpemMa y cepi JIerkoi mpoMHUCIOBOCTI
3 mpoBeJicHHIM (hapOyBaHHS, 0OpOOJICHHS XIMIYHUMHU 3ac00aMU, BHPOOHHIITBO
TEXHIYHOTO BYIJICITIO Ta €ICKTPOrpadiTy, CKCILTyaTaIlilo palioTeXHIYHIX 00 €KTIB
(panionokamniiHuX, epeaBaIbHUX, paliOTENEeBI3IHHUX cUcTeM); B cepi eKkcIuTy-
aramii eJeKTPUYHMX MEpeX 1 mijcTaHuiil Hanpyroro Oinbire 330 kBt; Benenus
JICOTOCNOAPCHKOT JIISUTBHOCTI (32 BUHSTKOM OXOPOHHHUX 30H 1 TEpUTOpIii, Npu-
POJIHO 3aroBiTHOT MEpeXi Ta BCTAHOBJICHHX HPUPOAHO-OXOPOHHMX 3aXHUCHUX
CMyT; a TakoX y cepi BUPOOHHIITBA MIKpOOIOIOTiYHOT TPOAYKIIT, IHTPOILYKILii
qy>KOPiJHUX BUIIB (utopH 1 (hayHH, TeHETHYHO-1HKEHEPHOT AiSTIBHOCTI 11010 BBE-
JICHHSI B 00IT TeHETHYHO MO/IM(IKOBAHUX OPraHi3MiB Ta MPOAYKIIT BiIIIOBIIHO J10
[Tepeniky BUAIB IiSUIBHOCTI Ta 00’ €KTIB, 1110 CTAHOBIIATH ITiJBUIIECHY E€KOJIIOTTUHY
HeOe31eKy, 3aTB. mocraHoBoto KabGinetry MinicTpiB Ykpainu Big 28 ceprust 2013
poxy Ne 808 [12].

[TizcymoBylouM BUKIIaEHE, TOUUIBHO KOHIENTYAJIBHO 3a3HAYHUTH, 110 MO/
TOCIOIAPCHhKOT MTiSUTBHOCTI, TTOB’s13aHOT 3 00 €KTaMU IiJIBUILIEHOT HeOe3Nekn 3a
KpuTepieM cep Ta CEeKTOPiB EKOHOMIKH, MOXKE BKJIIOUATH TaKi pi3HOBUH (TPYIIH),
30KpeMa B:
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1. Enepreruusniii cepi:

a) TiPOCHEPIEeTHKHY;

0) ENCKTPOCHEPICTHKH;

B) TEIUIOBOI EHEPTETHKH;

I') aTOMHOI €HEPreTUKH;

JU) 1HII TpaJuLiitHi BUJM TPUPOIHOT €HEPreTUKH (COHSTUHI, BITPOBI, BOJIHI).

2. Pi3HOBM/M rOCTIONAPCHKOT MiSTIBHOCTI, TIOB’13aHOT 3 00 €KTaMH TiJIBHIIE-
HOI HeOE3MEeKH B rajly3sX IPOMHUCIIOBOCTI:

a) XIMIYHOI IPOMHCIIOBOCTI;

0) YOpHOT MPOMHUCIIOBOCTI;

B) KOJIbOPOBOI MPOMHCIIOBOCTI;

r) BICHKOBOI NPOMHCIIOBOCTI (II0JI0 BHPOOHMIITBA, BWA00yBaHHS, 30e-
piraHHs, BUKOpHCTaHHs 30poi Ta Ooemnpuracis); ra3oBoi Ta HadronepepoOHOi
MIPOMHCIIOBOCTI;

JI) ra3oBiif Ta Ha(TOBIM NPOMHCIOBOCTI;

€) JIeTKii MPOMHCIIOBOCTI;

K) J1epeBOOOPOOHIit Ta MeOIeBil MPOMHUCIOBOCTI;

3) MICIIEBOI POMHUCIIOBOCTI.

3. ¥ tpancnioptHiii cdepi, OyaiBHAITBA Ta CKCILTyaTallil IOPIT, MOCTIB, Biay-
KiB TOIIO (I110/I0 MiZBUIIEHOT HEOE3IIEeKH, B TOMY YHMCII BIJIXOAIB):

a) 3aTi3HUYHUM;

0) aBTOMOOUTHHHM;

B) PIYKOBUM;

T) MOPCBKHM;

1) aBlamidHuM;

€) TpyOOIPOBITHUM TPAHCIIOPTOM.

4. VY raiysi CllIbCbKOTO TOCIIOJIapCTBa, 30KpeMa B CEKTOP1 TBAPUHHUIITBA, MTa-
XIBHHIITBA, pUOHHUIITBA, POCIMHHUIITBA, KOPMOBHPOOHHUIITBA TOIIIO).

5. Y JicorocrmofapchKiid, BOJOTOCHONAPCHKIH, HAIPO-TOCIOAAPCHKIA Ta
IHIIATIpUpoIOTOCIONApCKiit chepi.

6. Y cdepi 3B’53KY, pajiio,-TeICKOMYHIKaIiHHIi TisSUTTEHOCTI.

7. Y cekTopi BUpOOHHIITBA F€HETUIHO-MOAN(DIKOBAHOI MTPOAYKIIIT, XapIOBHX
J00aBOK Ta OpraHi3MiB.

8. VY xocmiuHil chepi.

9. Inmmx cdepax eKOHOMIKH.

3a cTyneHeM TOCHOIaPChKO-EKOJIOTIYHOTO PU3UKY Ta 3a piBHEM HeOe3reku
rOCIOapChKa JisUTbHICTD, OB’ s13aHOT 3 00’ €KTaMH IiIBUIIICHOT HEOC3MEKH, MOXKE
posmsaaTucs y Takux Gopmax:

a) 1000’ €KTHOTO PiBHS;

0) MicueBoro piBHS;

B) PpEriOHANBHOTO PiBHS;
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I') HaliOHAJIBHOTO PIBHS;

JI) TpaHCHAIIOHAJILHOTO piBHS [24].

3a KpUTepieM Cy0’ €KTHOTO CKJIaay, iX CTYIEHs IOCHOAapChKO-CKOJIOTTUHOTO
PHM3MKY JIOLUUIEHO BUAUIMTH BHAM TOCIOAAPCHKOI MiSTIBHOCTI TPHOX OCHOBHHX
IPYI: BUCOKOTO CTYIICHSI PU3UKY, CEPEIHBOTO CTYIICHS PU3UKY, HE3HAYHOTO CTY-
MeHsT PU3MKy, 10 cliaye i3 aHamizy nocraHoB KaOinery MiHnicTpiB Ykpainw,
SIKMMU 3aTBEP/KEHI BIAMOBITHI KPUTEPIi, 32 SKUMH OI[IHIOETHCS CTYIIIHb PU3UKY
BiJl MPOBEJCHHS MEBHUX BUJIB TOCIOAAPCHKOI MisUIBHOCTI, 3rifHO 3 JlomaTkoM
no nocranoBu Kabinery MinictpiB Ykpainu Bix 26 sxoBTHs 2011 poky Ne 1100
(B penmakuii nocranoBu Kabinery MinictpiB Ykpainu Bix 9 jmcromaga 2016
poky Ne 805 [13] Ta 3wmiH 3rinmHO 3 mocraHoBoro Kadinety MiHicTpiB Ykpainu
Bix 6 rpyans 2017 poky Ne 937 [14]; mocranoBoro Kabinery MinicTpiB Ykpaiau
Bix 9 nuctonana 2016 poky Ne 804 miomo 3aTBepIXKCHHST KPUTEPIiB, 32 SIKUMH
OLIIHIOETBCS CTYIIHBb PHU3MKY BiJ NPOBAUKEHHS T'OCIIONAPCHKOI JISUIBHOCTI 3
MOBOJKEHHS 3 HEOE3MEUHUMH BiJIXOIaMH, IO IMiAJISrac JileH3yBaHHIO Ta BU3HA-
Ya€ThCsl MEPIOANYHICTD 3IMCHEHHS TUIAHOBUX 3aXOMIB JIEP)KABHOTO HAIVISITY
(xoHTpOITI0) MiHICTEpPCTBOM €KOJIOTIT Ta MPUPOJHUX pecypciB [15], iHmMMu moi-
O6HMMU ToKyMeHTaMmHu [16].

3a ramy3sMH BUHUKHEHHSI ITiJIBHIIEHOI HEOE3MEeKH, IO € 3arpo30i0 MPOsBY
HaJ[3BUYalHUX CUTYAIlil TPUPOTHOTO Ta TEXHOTEHHOTO XapaKkTepy, FOCHOIapChKy
JUSUTBHICTB, TOB’s13aHY 3 00’ €KTaMU i IBUIICHOT HEOC3MEKH, OIUTBHO PO3TIIAIATH
y Taiy3i mpupoaHoT HeOe3MeKr Ta TEXHOTeHHOT HeOe3IeKH, ado iX 3Mimanoro pis-
HOBU/y (TEXHOTEHHO-TIPUPOJHOT HeOe3MEeKN) BIAMOBITHO JI0 rajy3ed MpaBoBOrO
peryioBaHHs 1 3a0e3nedeHHsl, 3aiKcoBaHUX BiIOBIIHO Y 3aKkoHi Ykpainu «I1po
OXOPOHY HaBKOJMIIHBOTO MPHPOJHOTO cepenoBuIay Bin 25 uepBHs 1991 poky
[17] ra Komekci nuBiibHOTO 3axUcTy YKpainu Bif 2 sxoBTHs 2012 poky [18].

BianoBisiHO O HOPMAaTWBHO-NIPABOBOTO PETYIIOBAHHS MOXKHA BHJUTUTH
OKpEeMHH pi3ZHOBUJI TOCTIOAAPCHKOI isUTBHOCTI, OB’ SI3aHNUH 13 TAKUMH 00’ €KTaMu
M1 IBMILIEHOT HEOE3MEKH K HeOe3MeuHl BiIX01, BKIIFOYAOUN TaKi 1X MiABUOAM SIK:
TPaHCKOP/IOHHE TIepeBe3eHHs HeOe3meuHuX BiaxoniB [19], moBopkeHHs 3 pajio-
aKTUBHUMH Bigxomamu [20].

3a 00’ EKTHUM CKJIJIOM rOCIIoIapChKa NisIbHICT, OB’ s13aHa 3 00’ €KTaMU TijI-
BHUIIICHOT HEOC3MECKH, MOXKE MMOUIATUCS HA JIBA PI3HOBHUIHU BIAOBIIHO 10 3aKOHY
VYipaiau «IIpo 00’ektu migBuiieHoi HeOesneku» Bix 18 ciuns 2001 poky [21]:
TOCIofapChka JisUTBHICTD, MMOB’sI3aHA 3 MOTCHI[IITHO HEOE3MeYHUMH 00’ €KTaMHu,
TOOTO Ha SIKMX MOXYTb (ITiIKpECIeHO aBTopoM — B.A.) BiKopHrcTOBYBatucs abo
BUTOTOBIISITHCS, TepepoOIsiTUCs, 30epirarucs, TpaHCHOPTYBarucs HeOe3meuHi
PCYOBHHU, OIONIOTIYHI MpemapaTd, a TaKoK 00’€KTH sKi 3a NMEBHUX OOCTaBUH
MOXYTh CTBOPUTH pealibHy 3arpo3y BHHHKHEHHs aBapidi, ToOTO HeOe3meuHi
noyiii TEXHOTEHHOTO XapakTepy, 10 BUHUKJIA BHACIIZOK 3MIH ITiJ 4ac eKcIulya-
Tauii 00’ekra migBuUIIeHO] HeOe3nekn (HaJHOPMAaTHBHOTO BIUIMBY HeOE3MEYHMX
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PEUYOBHH, TIOXKEXKi, BUOYXY TOIIO), SIKa CIIPUYMHIIIA 3arHOeb JIFOJeH YU CTBOPIOE
3arpo3y JKUTTIO 1/a00 3710pOB’rO JItOfIeH Ta MOBKULIS Ha WOro Tepuropii abo 3a
Horo Mexxamu.

[o-apyre, rocmojapchka AisIbHICTH, MOB’s3aHA 3 00 €KTaMHM ITiJBUINCHOT
HeOe3neKkH, TOOTO Ha SIKOMY B)XX€ BHKOPHUCTOBYIOTBCS, MEpepoOIIstoThes, 30epi-
raloThcs abo TPAHCIOPTYIOTHCS OJHA a0o JIeKiIbKa HEeOe3NeUYHUX PEYOBHH, UM
KaTeropiii peyoBHH Yy KUIBKOCTSIX, IO JOPIBHIOE a00 INEPEBHUIYE HOPMATHBHO
BCTAHOBJICHI ITOPOTOBI MacH Ta iHII 00’€KTH, SIKi 3T1JTHO 3 3aKOHOM € PEabHOI0
3arpo3010 BUHUKHEHHS HaJ[3BUYaiHOT CHUTYyallii TEXHOT€HHOTO a00 MPUPOJHOTO
XapakTepy.

3a HaleXHICTIO 00’ €KTIB MiJBUIIEHOT HEOE3NEKH IO BiAMOBIIHUX (GOpM
IIpaBa BJIACHOCTI YM NpaBa KOPUCTYBAaHHS MOYKHA BUAUIMTH BUJIU TOCIIOAAPCHKOT
JISUTBHOCTI, TTOB’513aHOT 3 00’ €KTaMM MiJBUIIEHOI HEOE3IEKH: Aep:KaBHOI, KOMY-
HaJILHOT, IPUBATHOT BJIACHOCTI, @ TAKOXK Ha MPaBi KOPUCTYBaHHS (MTOCTiiHOTO ab0
TUMYACOBOT0) Ha MiICTaBl OPCH/IH, JI3UHTY TOIIIO.

VY cucteMi pi3HOBHIIB TOCHOAAPCHKOT AISUTBHOCTI, MOB’s13aHOT 3 00’ €KTaMu
IiBUIIEHOT HeOe3MeKH, JOUIIBHO BHIUIMTH BUAM TOCIOAAPCHKOI JISNTBHOCTI,
OB 513aHOT 3 BUKOHAHHSM POOIT IMTiIBUIIIEHOT HeOe3MEeKH Ta eKCILTyaTaIlielo Takux
00’€KTiB, SIK: MalllMH, MEXaHI3MiB, YCTaTKyBaHHS ITiJIBUIIEHOI HEOE3MEeKH BiAIO-
BinHO 10 [Topsiiky Buavi J03BOITIB HA BUKOHAHHS POOIT IMiIBUIIICHOT HEOC3MEKH Ta
Ha eKCIUTyaTallito (3aCTOCyBaHHs ) MaIllMH, MEXaH13MiB, yCTaTKyBaHHS ITiABUIICHOT
HeOe3nekH, 3aTB. nocraHoBoto Kabinety MinicTpiB Ykpainu Bin 26 xostHst 2011
poky Ne 1107 i3 3minamu BHeceHnMH noctaHoBoto Kabinety MinicTpiB Ykpainu
Big 7 mrororo 2018 poky Ta BigmoBinHO 3 mocrtaHoBoro KaGinery MiHicTpiB
VYxpainu Big 10 kBitHs 2019 poxy Ne 330 [22], skumu Bu3HaueHo [lepenik pooit
IiIBUIIEHOT HeOe3eKH, CTPOK YMHHOCTI J03BOJTY Ha IX BUKOHAHHS — 5 POKIB,
OpraHH, IO KOMIICTEHTHI TPOJIOBKHUTH CTPOK JIil Takoro J03Boiy — Jlepxmpari
11010 POOIT MigBHIICHOT HeOe3eKH, BU3HAUCHHX Y ITyHKTI nepmomy Jloxatky 2;
TepUTOpiaIbHUMK OpraHamu Jlep krpaili Ha BUKOHaHHsI poOIT MiIBUIIIEHOT HEOe3-
MeKH, KpiM 3a3HaueHHMX B ab3alll TPEeThbOMY IMYHKTI MEPIIOro Ta 3a3HAYCHUX Y
Honarky 2.

Kpim TOrO, 32 03HAaKOIO MiJCTaB BMHUKHEHHS TOCIOAAPCHKOI JisUNTBHOCTI,
1oB’si3aH0T 3 00’€KTaMM IiJBHIICHOI HEOE3NeKH Taka JiSUIbHICTh BU3HAETHCS
JICTITUMHOIO (3aKOHHOI0) 200 HEJICTITUMHOIO (He3aKoHHOMW) [7, 40-50].

3a 03HAKOIO TPAHCIIOPTYBAHHS HEOC3MEYHUX BAHTAXKIB € IMiJICTABU BECTH MOBY
PO Pi3HOBUJI TOCTIONAPCHKOI AiSTIBHOCTI, TIOB’3aHOI 3 IEpeBE3CHHAM Hebe3mned-
HUX BaHTaXKIB BINIOBIIHUIMH THIIAMHU TPAHCIIOPTY:

a) 3aJi3HUYHUM;

0) aBTOMOOLTBHUM;

B) aBiamiiHUM;

I') MOPCBKHM;
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J) TpyOorpoBiiHUM TpaHcroptom [23].

3 MeTOI0 YJOCKOHAJIEHHS TOCHO/ApPChKOTO 3aKOHOJABCTBA B  3a3Ha-
4yeHiil cdepi, 30mmwkeHHs i3 BianosiguuMm [lopsimkom, mnepexdayeHHM Y
3aKOHOAABCTBI €Bporneiickkoro Coro3y, 30KkpeMa Ha BHKOHAHHS JIMpEKTHBH
2012/18 €C €sporeiicbkoro napnameHTy i pagu «IIpo KOHTpOJIb BEIMKHX aBa-
piif, TTOB’13aHUX 3 HEOE3NEYHNMH PEUOBHHAMMY, II0 3MIHIOE Ta B TOJAIBIIOMY
Binminsie JlupektuBy 96/82 €C Pamgu €C, B unHHOMY ['0cmionapcbkoMy KOJCKCi
VYKpaiHu JOIIIBHO 3a3HAUYUTH: «III0 BHJH TOCIIONAPCHKOI AiSIIBHOCTI, 1X Tary3eBa
KacuQikaiis Ta BiAMOBIIHI KpUTEPIl JUIS OLIHKK PU3HMKY BiJ IX IPOBaJKEHHS,
3aTBepuKyroThest KabGinerom MiHicTpiB YKpaiHH B yCTQHOBICHOMY 3aKOHOM
NOPSAKY 3 TUM, 11100 KabineT MinicTpiB YkpaiHu cucremarusyBaB Ta yHi(iKyBaB
TaKUi MOPSIOK y CBOTH criemianbHiil moctaHoBi «[Ipo mopsiIok 3aTBepmKeHHs,
BUJIIB, KiacuDikaiii Tocmonapchkoi AisUTbHOCTI, OB’ s13aHOT 3 00’ €KTaMU ITi/[BU-
IIeHOT HeOe3neKku B YKpaiHi».
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B0

AmnapeiineB Boiogumup IBanoBu4

npoghecop Kagheopu yusinbHO20, 20CNO0APCHKOSO | eKONI02IYHO20 NPAsA
HTY «/[ninposcvka nonimexnixay MOH Vkpainu,
O00KMop 10pUOUYHUX HayK, npogecop, akademix HAIIpH Yrpainu,
sacayxcenull opucm Yxpainu, depaicasnuil paonux ocmuyii 111 knacy
(m. Juinpo, Vkpaina)

KOHCTHUTYIHIMHO-AKCIOJIOTTYHU, COLIAJIBHO- TA
EKOJIOIO-IIPABOBUI BE3INEKOBUI IMIIEPATHUB TA IOI'O
PO3BUTOK B 3AKOHOJIABCTBI YKPAIHU TA JTOKYMEHTAX

CTPATEI'TYHOI'O NIPU3HAYEHHSA

Criepiiry 3a3HauUMO, IO TEPMIH «aKCIOJIOTis TPEIBKOTO MOXO/KCHHS BiJl
CJIIB «aKCi0» — IIHHICTB Ta «l0gos» — y4eHHs], 1110 O3Ha4Ya€ YYCHHs PO [IHHOCTI
[1, c. 22], Tob6TO 1E dimocodcerka Teopis 3arajlbHO3HAYYIIMX NPUHIMIIB, IO
BU3HAYAIOTh HAITPSMHU JIFOACHKOT TiSUTbHOCTI, MOTHBAIIIFO MOBEIIHKH JFOANHH.

3a3HayeHUil BUIIE iMITepaTuB, 3adikcoBanuii y crarti 3 Koncrutyuii Ykpainu
[2], Bu3HAYaE, 110 JIrOAMHA, i1 )KUATTS 1 37I0POB’ S, TIHICTh, HEAOTOPKAHHICTH 1 0e3-
MeKa BU3HAIOTHCS B YKpaiHi HAWBHUINOIO COI[ANBHOK I[IHHICTIO, 110, HA HAIIe
MepeKOHaHHs, € 0a30BUM 1 (DYyHIaMEHTAJILHUM IMIIEPATHBOM I[0A0 (QYHKIIOHY-
BaHHSI 1 TISTTBHOCTI ICPKABH ii PO3BUTKY, SIK HE3aJICIKHOI B/l IHIIUX FOPUCIUKILIH;
JIEMOKPATHU4HO1, COIialbHO-OPIEHTOBAHOI 1 MPaBOBOI KpaiHu.

Tomy noriuno, 110 3a0e3ne4eHHs paB i CBOOO/ JTIOANHH, ii Oe3MeKu € royo-
BHUM 00OB’SI3KOM JIEp:KaBHU BIAMOBIIHO /10 YacTUHU Jpyroi ctarti 3 KoncTuTtymii
VYkpainu, a3rijHo 3 crarreio 16 OCHOBHOTO 3aKOHY Taknii 000B’I30K OKIIAIa€ThCs
Ha JICpIKaBy 100 3a0C3MICUCHHSI SKOJIOTIYHOT OC3MEKH 1 MiATPUMAHHS €KOJIOT1Y-
HOi piBHOBaru Ha Teputopii YKpainu, 30epexeHHss reHo(poHIy YKpaiHCHKOTO
HapojLy, 10 CIIB3BYYHO i3 3MicToM Jlekmapariii npo Jep:kaBHUN CyBEpEHITET BiJl
16 munast 1990 poky, sika iependavae, mo Ykpaina 10a€e mpo eKoJIOTiYHy Oe3MeKy
TPOMAJISTH, TIPO TCHO(POH/I HAPO.Ty, HOr0 MOJIOZOTO MOKOJIIHHS [3].

3Bakaroun Ha BHKJaaeHe, 3akoH YkpaiHu «IIpo OXOpoHy HaBKOJIHMIIHBOTO
MPUPOTHOTO cepenoBHIay Bij 25 uepBus 1991 poky [4] cepen ioro 3aBiaHb nepea-
OaunB 3a0e3MeYeHHsT €KOIOTIUHOT Oe3MeKH, 3armo0iraHHs 1 JiKBigalii HeraTHBHOTO
BIUTMBY T'OCIIOZIAPCHKOI Ta IHINOI JISTTBHOCTI Ha HABKOJMWIIHE MPUPOJIHE CEPEIo-
BHIIE, 30epEKEHHS TeHETHYHOTO (DOH Ty )KUBOT IPHPOJIH TOIIO, @ CKJIA)| TPUHIIUITIB
i€l cepr 3aKOHOIABYOTO PETYJIIOBAHHS Iepeadadac MpiopUTETHICTh BUMOT €KO-
JIOTIYHOT Oe3MeKH, rapaHTyBaHHS €KOJIOTIYHO OE3MeYHOT0 CepeJOBHIIA IS JKUTTS
1 30pOB’s1 JTIOIeH, 3aTI00KHUI XapaKTep eKOIOrYHMX 3axoiB Tomo (crarTi 1, 3).

YactuHa TpeTs cTarTi 1’ sToi nependoayac, o JiepkaBHiil 0XOpOHi Bijl HECTIpH-
STJIMBOT CKOJIOTIYHOT OOCTAHOBKH MiJUIATA€ 30POB’S 1 )KUTTSI JIIONCH, IEKIapye
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MIPaBO KOXKHOTO FPOMA/ITHMHA Ha Oe3MeyHe JUISt )KUTTS 1 3110pOB’sI HABKOJIUIITHE
MIPUPOHE cepeioBHIIe (CTATT 9), SIKE B MOAAIBIIOMY OYyJIO KOHCTHTYII{OBaHE SIK
IIPaBO KOXKHOTO Ha Oe3MedHe [UIs )KUTTS 1 30pOB’s IOBKULIS Ta HAa KOMIICHCAIIII0
LIKO/IM, 3aBJaHoi mopymeHHsM 1uporo mnpasa (crartst 50 Koncruryuii Ykpainm),
rapaHTYIOThCS 1HIII €KOJIOT1YHI IpaBa B 3a3Ha4eHii cdepi.

[Tpore, six BuILIMBaE i3 3MicTy HanionansHoi cTparerii y cdepi npas JTIOAMHH,
3arBeppKeHOi YkazoMm [Ipesunenta Yipainu Bin 25 ceprus 2015 poky Ne 501 [5],
i1 3aTBEp/KEHHSI 3yMOBJICHO HEOOXI1HICTIO BJOCKOHAJICHHS iSTIBHOCTI JICPIKaBH
II0JI0 YTBEP/KEHHS Ta 3a0e3MeueHHs 1paB i CBOOO JIOANHH, CTBOPEHHS JIIEBOTO
MEXaHI3My 3aXUCTy B YKpaiHi mpaB i CBOOOJ JIFOMWHU, BUPIIICHHS CUCTCMHUX
mpobJeM y 3a3HaveHil cdepi 3 ypaxyBaHHSIM JOCBITY MPaBO3aXUCHHUX 1HCTHUTY-
uiit Yrpainu, OOH, Pagu €Bporu, Opranizariii 3 Oe3neku i criBpoOITHHIITBA B
€Bporri, MPakTUKH €BPONEHCHKOTO Cy/1y 3 MPaB JIIOJMHHU TOLIO.

Lle crocyeThest 3a0e3MeUeHHs IpaBa Ha JKUTTSI, [IpaBa Ha CIIPaBEIMBUH Cy/,
IpaBa Ha CBOOO/Y Ta OCOOMCTY HEIOTOPKaHHICTh, 3a0€3MeYCHHs IIpaBa Ha OXO-
POHY 3II0pOB’s, Ha MpAIl0 Ta COIIAJHUI 3aXUCT Ta OE3IMEKY, IHIINX KaTeropii
TIpaB JIIOJIMHY 1 TpOMaJsIHUHA YKpaTHH.

VY HamionanbHiil cTparerii y cdepi npas JIOAWHHA 3a3HAaYaeThesl, MO 3a0e3-
MICUCHHIO MPaBa Ha KUTTS HE CIPHUSIIOTH ICHYFOU1 TPOOIeMH B IIiii cdepi, 30KkpemMa
BIJICYTHICTh €(DEKTHBHOI CHCTEMH HalliOHAJIBHOTO OIOBILICHHS HACEICHHS PO
BUHHUKHEHHS 3arpO3U Ta Ha/I3BUYalHI CUTYyallil 3 TUM, II00 CTBOPUTH €(DEKTHBHY
cucTeMy, sika 0 3a0e3nednsia MPOTU/III0 3HAYHUM JISTHHSIM TIPOTH YKUTTS JIIOIUHH,
JIOZIepKaHHsT HOPM MIKHApPOJHOTO Mpasa JIsi HOro 3aXMCTy Ha THMYAcOBO OKY-
TIOBaHIi TepUTOPIi, BIJITOBIIHICT, MIXKHAPOJIHUM CTaHAAPTAM 3aXHCTy NpaBa Ha
JKHUTTS, CTBOPEHHS MEPEIyMOB IIOJI0 3MEHILIECHHS PU3HKIB KHUTTIO Ta 37J0pPOB’I0
(axTopamMy MiABHIIEHOI HEOE3NMeKH Ta 3a0e3NeYuTH MOCTYI JIO OAEP’KaHHS
MEJIMYHOI JIOTIOMOTH BPa3JIMBUX BEPCTB HACEJICHHS, TApaHTyBaHHs SKiCHOI J10T10-
Mor# ocobam i3 coriaibHO HeOE3NEeYHNMH 3aXBOPIOBAHHIMHU.

3akon Ykpainn «IIpo nHamionanbHy Oe3nexy Yipaium» Bin 21 uepsus 2018
PoKy [6] BU3HaUaE Ti, SIK 3aXHUIECHICTD JIEPKABHOTO CYBEPEHITETY, TEPUTOPiaIbHOT
LUTICHOCTI, JAeMOKpaTiyHoro KOHCTUTYHIHHOTO Jaay Ta iHINMX HaIlOHAJbHUX
IHTEpeciB Bijl peaJbHUX Ta MOTEHLINHNUX 3arpo3, TOOTO B IIbOMY 3aKOHi CTBEp-
JUKY€ETBCS ITPO 3aXUIIEHICTh BUINE3a3HAYEHUX IPAaBHUYMX IIIHHOCTEH, X04a peatii
CHOTOJICHHSI 3aMeBHSIOTH, 110 1€ 30BCIM HE TaK 32 YMOBH OKYIAlii 1 MOIIMPEHHS
topucaukuii PO na tepuropito APK, wactuny Jlyrancekoi ta Jlonenpkoi odnac-
Teil Ykpainu.

OTxe, HAEThCs HE MPO BipTyallbHY, a PO PeajbHy 3aXMIIEHICTh 3a3HAYEHUX
LIHHOCTEH, 110 MICTSAThCS Y BU3HAUCHHI.

BuHuKae 3amuTaHHs, SKIIO 3aXMIICHICTh € TapaHTOBaHOIO, TO 4YOMY B
Konmenii po3BuTky cekropy Oesneku i 000poHH, 3arB. ykazoMm [IpesmpjeHra
VYkpainu Bin 14 6epesns 2016 poky Ne 92 [10] cepen HWOro 0CHOBHUX 3aBIaHb
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BKa3y€ThCsl HA 3aXMCT JIEPKAaBHOTO CYyBEPEHITETY, TEPUTOPIaIbHOT LIIICHOCTI 1
HEJIOTOPKAHHOCTI, 3aXMCTY JIEP)KaBHOTO KOPAOHY, KOHCTUTYLIHHOTO JIajy, €KO-
HOMIYHOT'0, HayKOBO-TEXHIYHOTO, 0OOPOHHOTO MOTEHIialy YKpaiHH, 3aKOHHUX
IHTEpeciB JIepXKaBU Ta IpaB IPOMa/ISH Bijl 30BHIIIHIX Ta BHYTPILIHIX MOCATaHb.

[HmIMMU, OKpeMUMH OQINIHHMMH JOKYMEHTaMH, YMHHHMH B YKpaiHi
CIPOCTOBYETHCS, IO JICSIKI HAIIIOHAIBHI IHTEPECH 1 COIiaIbHI I[IHHOCTI, KOHCTH-
TyuifioBani OCHOBHMM 3aKOHOM YKpaiHU 3aJIMIIAIOTHCS COLalIbHO 1 TIPaBOBUM
nopsikoM HezaxuieHnMu. Ckaximo CrpaTerist mogosiaHHsi OiJHOCTI, CXBaJieHa
posnopsipkerHsM Kabinety MinictpiB Ykpainu Big 16 6epesnst 2016 poky Ne 161
[7] xoHCcTaTYyE, MO piBeHB OITHOCTI B YKpaiHi 3aIMIIA€THCS CTA0ITBHO BUCOKHM.
3a 9 micsis 2015 poxy 3a MexKero BiIHOCHOI OiTHOCTI 32 BUTparamMu IepedyBajio
23,8 % HaceneHHs.

Yumalio mepeInko y peaizaiii npap JIFOACH 3 1HBAIIHICTIO, YHCEIbHICTh
AKX Ha rovatok 2016 poky craHoBmia 2,6 MinbloHiB ocib. Tomy icHye HeoO-
X1HICTB 3a0e3MeueHHs MMpaB JIoAeH 3 IHBaIIJHICTIO BIAMOBITHO 70 3000B’s13aHb
Vkpainu, Bu3Hadennx Konsenuiero OOH. OueBnHa He3aXMIIEHICTh MTPaB 3a3Ha-
YEHUX 0Ci0, sIK CKJIaJJ0BOI HAIlIOHAILHHUX IHTEPECIB YKPATHCHKOTO HApOJy.

VY 3B’s13Ky 3 BUKJIaICHUM JIOIUJIFHO YTOYHUTH BU3HAUCHHS HAI[lOHAJILHOT 0e3-
NeKn YKpaiHM SIK CTaHy PO3BUTKY CYCIUIBHHX ITPABOBITHOCHH, 3a SIKOTO JIeprKaBa
VYkpaiHa CrpsMOBY€E CBOO JIsUTbHICTh HA peallizallito CEKTOPIB HAIliOHAIBHOT MOJTi-
TUKHM YKpaiHu 110710 3a0e3nedeHHs peaizalii npas i cBo00 rpoMaisiH y pi3HUX
chepax CoIiaIbHO-CKOHOMIYHOTO, CKOJIOTIYHOT0, HAyKOBO-TEXHIYHOTO CTAaJIOr0
PO3BHUTKY BiIOBITHO 10 MIKHAPOTHHX 3000B’si3aHb YKpaiHHW, peajizalliio Ta
rapaHTyBaHHSI KOHCTUTYIIIMHUX 1 rajly3eBUX IpaB i cBOOOA TpoMajsH YKpaiHH
Ta YMHHOTO 3aKOHOJIABCTBA YKpAiHM 3a JIONIOMOTOI0 MEXaHi3MiB Ta IHCTPyMEHTIB
HaIliOHAIBHOI TOJIITHKH, Y Mpolieci 3a0e3MeYeHHs CTaoro PO3BUTKY YKpaiHH.

Sk 3a3Ha4yaeThesi B KoHIenIii po3BUTKY CHCTEMH I'POMaJICHKOTO 3/10pOB’sI,
cxBasienoi Posnopspkennsm KaGinery MinictpiB Ykpainu Bin 30 nmcronana
2016 poky Ne 1002 [8] 310pOB’sl HACEIICHHS € OJIHIEIO 3 HAHOUIBINNX IIHHOCTEH,
HEOOXiTHOI0 YMOBOIO COIIaJIbHO-€KOHOMIYHOTO PO3BUTKY KpaiHH.

YV KoHueniii po3BUTKY CHCTEMH TPOMaJICHKOTO 3/10POB’ st 3a3Ha4YEHO 30KpeMa,
1110 30epe)KEeHHsI 30pOB’s Ta 3a0€3MeUeHHs TOBHOLIIHHOTO KUTTS JIFOZCH € OTHUM
3 HaMBaXKJIMBILIMX LIJICH CBITOBOI CITIJIBHOTH, BiTOOpaXEHUX Y 3acajiax €BpOIIeH-
CBhKOT MOMTHKH «3110poB’si-2020: 0CHOBU €BPOIEHCHKOT MOJITUKU B MIATPUMKY
JiH IepKaBy Ta CYCIIJIbCTBA B iHTEpEcax 3/10pOB’s i O1aromnomyqds».

KputnuHicTe cutyarii, sika CKJajacs i3 CTaHOM 3JIOPOB’sl HACCJICHHS B
VYkpaiHi 00yMOBIIEHa COLIAIbHO-€KOHOMIYHOIO KPU3010, HECTIPHSATIMBOIO €KOJIO-
TIYHOIO CHTYAIli€l0, BUCOKUM PiBHEM MOIIMPEHHS TIOTIOHOMAJIHHS, BKHBaHHS
QJIKOTOJII0 Ta HAPKOTHMYHUX 3aC00iB, HEIOCTATHICTIO (DI3MYHOTO HABAHTAKECHHS,
HE3/I0pOBOTO XapuyBaHHs, BIUIMBY BilicbKoBOi arpecii P® Ha cxoni Ykpainu.

Tomy HaranbHOI0O MPOOJIEMOIO CTa€ TPOBENICHHS KOMIUIEKCHOI pedopMu
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CHCTEMH OXOPOHHU 3JI0pPOB’sl, BKIIIOYAIOUH chepr rpoMaICHKOTO 310pOB’sI 1 epes-
0auaeThCs CUCTEMa 3aXO0iB, IPOLEYP Ta IHCTPYMEHTIB JJIsl 3MILTHEHHSI OXOPOHHU
3I0OPOB’sl HACEJCHHs, MPO(DITAKTHKHA 3aXBOPIOBAaHb, IIJBUIICHHS TPUBAJIOCTI
AKTHBHOTO 1 paIe3/JaTHOTO BiKY, BIIPOBAKEHHS 3][0POBOTO CITIOCO0Y >KUTTSI IILIS-
XOM 00’€THaHHS 3yCHJIb BCHOTO CYCIIBCTBA 1 JIepIKaBy.

BianosinHo 10 monokeHb BkazaHoi KoHIlernIii mpaBo Ha 3710pOB’sl Ta OXOPOHY
3710pOB’s € ojiHe 3 0a30BHX IMPaB JIIOIMHU HE3AJISKHO BiJ 11 pacy, KOJIbOpPY LIKIpH,
TOJNITHYHUX, PENITIHHNX Ta IHIINX IEPEKOHAHb, CTATTI, BIKY, CEKCyallbHOI Opi€HTa-
1i1, TCHACPHOI IICHTUYHOCTI, CTHIYHOTO Ta COI[IAJIbHOTO MOXOIKCHHS, MaifHOBOTO
CTaHy, MICIIs IPO’KMBAHHS, MOBHUX Ta IHIIIMX O3HAK, 30KpEMa CTaHy 3710pOB’sl.

310pOB’sl HACEJICHHS € OJTHUM 3 OCHOBHMX (DaKTOpPIB HaI[lOHAJILHOT OE3MeKH,
n00poOyTY JepIKaBH, a CTaH IHIUBIAYAILHOTO 1 TPOMAJICHKOTO 3I0POB’S € rapaH-
TI€I0 TAPMOHINHMX BiJIHOCHH B CYCITIJIbCTBI.

Tomy earrcnueo 0ompumManusa ne6HUX NPUHYURIG Y Yill cghepi:

1. TIpioputeTHocTi 30epeKeHHsI 370pOB’sl HACENeHHS B YCIX HarpsMmax
JUSUTBHOCTI OpraHiB JepKaBH, M0 MOCUIIIOE BiMNOBifabHICTE MO3, ik KoOpIu-
HaIiHHOTO IEHTPY NPOBEACHHS 1 BIOCKOHAJCHHS CUCTEMH OXOPOHHU 3]I0pPOB’S,
3ano0iraHHsl HEraTUBHUX IPOIECIB BIUIMBY Ha 3/0pOB’Sl HACEJEHHS, 30Kpema
IKIJUTMBOTO BIUIMBY JIOBKIUJUISL HA 3/10pOB’ s JIFOANHH;

2. IlpuHIMIT TOCSATHEHHS CIPaBEAIMBOCTI IIOJIO 3I0POB’sI, SIK rapaHTii CTBO-
PEHHSI YMOB JUIsl peaii3alii KOKHOIO JIIOJIMHOI0 TpaBa Ha 370pPOB’S, JOCTYITY
JI0 MEIMYHOrO OOCIYrOBYBaHHsS, 30POBOTO XapuyBaHHs, (i3MYHOI KyIBTYpH,
CKOHOMIYHOT MOXKJIMBOCTI, BUsIBJICHHs iHiniatuBu MO3 100 3ampoBajKeHHS
IHHOBALIfHUX MIAXOMIB Yy Mpolecax NPUHHATTS pPINIEHb MIOJ0 MO3UTHBHOTO
BIUIMBY Ha 3/10pOB’ sl JIOANHH;

3. [lpuHOMO JOKA30BOCTI Ta E€KOHOMIYHOI JiSUTBHOCTI OO NPHHHSTTS
YIPaBIIHCHKUX PIilIeHb YISl TTOJIMIIEHHS! TPOMaJICBKOTO 3710poB’sl Ta 3abesre-
YEeHHsI 1paBa TPOMaJISIH Ha 37I0pOB’Sl Ta HOTO OXOPOHY B TENEpIillHIN Yac Ta Ha
MEPCIIEKTHBY 3 YpaxyBaHHSIM MIDKHAPOIHOTO JOCBINy Ta Kpamloli CBITOBOI Mpak-
THKH X €()eKTUBHOTO EKOHOMIYHOTO CYIPOBOIKECHHS;

4. TlpuHIMIT COJTITAPHOT BiIOBIAIEHOCTI 00YMOBIIIOE B3a€EMHY 3aJI€XKHICTb,
3aKOHHICTh Ta BIAMOBINAJIBHICTh TEPUTOPIATBHUX I'POMa/], CIIIBHOT Ta OKPEMHUX
0ci0 1po X BIAMOBIJABHICTH 32 AiSITBHICT (0€3/1sUTbHICTD) OO IOCSATHEHHS Ta
MATPUMKHI HAHBHIIOTO PiBHS MMOKAa3HUKIB 3/I0POB’ .

Jlnst TOCSATHEHHST METH IIOJI0 OXOPOHM 3/I0pPOB’sl HACENICHHS Ta peajizaiii
Cy0’€KTUBHHX TIpaB 'pOMaJIsiH Ha 3/10pOB’sl Ta HOr0 OXOPOHY (3aXHMCT) rependa-
YaeThCsl peajizallis IHIIMX IPUHINIIB, epe10aueHnX 3aKOHOJAaBCTBOM YKpaiHH
(KOMIUIEKCHOTO MiJXO/ly IIOJ0 OXOPOHHM 3/I0pOB’Sl Ta OpraHizalliifHO-TIpaBOBUX
ineit GopMyBaHHs CHCTEMH IPOMAJICHKOTO 3/I0POB’ s, 3aKOHHOCTI, TPIOPUTETHOCTI
3MIHCHIOBAHUX 3aXO[iB, e(EKTUBHOCTI MiI3BITHOCTI, CIIAJKOEMHOCTI, KOOp/IUHA-
1ii MKTaTy3eBOTO CIiBPOOITHUIITBA TOIIIO).
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3 11i€r0 METORO TiepeI0aYaeThes 10 peaizallii CHCTeMa 3aX0/1iB, MEXaHi3MiB Ta
IHCTPYMEHTIB, 30KpeMa OpraHi3aliiiHo-IpaBoBOTo 3a0e3MeYECHHS:

1. 3akpimnennst nmopHoBaxkeHb MO3, sik oprany KoopauHaiii 3a0e3nedeHHs
OXOPOHH 3JI0POB’s1, 30KpPEeMa II0JI0 TOI0JIAHHS 3arP0O3 Ta HACIIIKIB Ha[3BUYaHUX
CHTYyaIliif, BIIBEPHEHHS 1X HEraTUBHOTO BIUIMBY Ha CTaH 3710pOB’Sl HACEIJICHHS;

2. T'apmoHizanii 3aKkoHOAABCTBAa YKpaiHM IIOJ0 peaizalii npaBa rpoMaisH
Ha 3JI0pOB’sl Ta HOTO OXOPOHY 13 3aKOHOIABCTBOM €C;

3. VYperysroBaHHS HpOLEAYp OIIHKMA PU3UKIB 1 BUPINIEHHS Ha il OCHOBI
mpobieMu B cepi rpoMachbKoro 310pOB’s;

4. 3ampoBaJKCHHS OpraHi3alliifHO-IPABOBUX Ta CKOHOMIYHHMX MEXaHI3MIB
I0/I0 CTHMYJIIOBaHHS BIAIIOBITHUX OCI0 3a 3a0e3MeueHHs] BUCOKOTO PIBHSI OXO-
POHHM 37I0pOB’sl TPOMa/ISTH HA MICIICBOMY Ta PETiOHaIbHOMY PIBHSIX;

5. YiockoHaJeHHs HasBHOI 3aKOHO/aBUOi 0a3zu y cdepi OXOpPOHM rpomai-
CBKOTO 3/10pOB’sI, IPUBEACHHS JCPKaBHOI MOJITUKHU y il cepi BIAMOBIAHO 10
COLIIOMEIMYHUX, TPOPUIAKTHYHNX, MEANKO-JIIKYBAJIbHHUX MTOTPEO HACEICHHS;

6. [lpuBeneHHs caHiTapPHO-TITIEHIYHUX HOPM 1 IPABHJI 10 PiBHS MIXKHAPOIHO-
npaBoBoro peryiroBanHs €C, 1 0COOMUBO MMIOMO OC3MEKH MAIlluH, MEXaHI3MiB,
yCTaTKyBaHHsI, XapyOBUX IPOJAYKTIB TOIIO Ha PIBEHb TEXHIYHUX pEIIaMEHTIB
kpainu €C;

7. 3ampoBa/pKeHHSI HOPMATWBHO BH3HAYEHUX IPABOBHX NPOLELYp IIOJ0
yuacTi y 3aKyImiBJi TOBapiB, HaJaHHS MOCIYT, BUKOHAHHS TPOEKTIB Ta Mporpam
1110710 3a0e31e4YeHHs! iX BUCOKOT SIKOCTI Ta 0€3MeYHOCTI, 3aJIy4eHHs 0 HUX IITUPO-
KOT'O KOJIa TPOMaJICHKOCTI.

Crpareris cranoro po3BUTKy « Ykpaina-2020», cxBasena ykasom [Ipesuaenra
Vkpainu Big 12 ciunst 2015 poxy Ne 5 [9], meToro sx0i € BpoBapKeHHs B YKpaiHi
€BPOIEHCHKUX CTAHJAPTIB JKUTTS Ta BUX1J YKpaiHU Ha MPOBiAHI MO3MIIT y CBITI
nepeabayae peopMy OXOPOHH 3IOPOB’S CEPE/I HIKMX COIIAILHUX PeopM, po3-
BUTOK BEKTOpPY Oe3reKku B YKpaiHi.

Bxkazanoro Crpareriro mnepeg0ayeHo, IO METOK JICPXKABHOI IOJITHKH B
CHCTEMI OXOPOHH 37I0POB’Sl € KapAWHalIbHE, CUCTEMHE peOpMyBaHHS, CIIPSIMO-
BaHE Ha CTBOPEHHS CHUCTEMH, OPIEHTOBAHOI Ha IaIlieHTa, 3[aTHOI 3a0e3MeuuTn
MeJYHe OOCIIyrOBYBaHHS BCIX TPOMajsH YKpaiHH Ha PiBHI PO3BHHYTHX €BPO-
MEeHChKUX JepiKaB Ta TOJOBHMMH HANpsIMaMH CTAarOTh IJIBUILIEHHS 0COOMCTOI
BIIMOBITAJILHOCTI T'POMAJISTH 3a BJIacHE 3710pOB’sl, 3a0e3MeYeHHs iX BIJIBHOTO
BHOOpY MOCTaYaJIbHUKIB MEIUYHHX TTOCIYT HAJICKHOT SIKOCTI, HaJJaHHS aJ{peCHOI
JIOTIOMOTH HAMOUIBII HE3aXWIIEHUM BEPCTBaM HACEJICHHs, CTBOPEHHs Oi3Hec-
JPYXKHbOT 0OCTaHOBKH Ha PUHKY OXOPOHHM 3[I0pPOB’SI 3 OPIEHTAIIEI0 HA MTPOTpaMy
€sponeiicbkoro Corody «EBpornelicbka crparerisi  310poB’s-2020». Ilpote,
3aBISIKH SIKUM 3aX0J/IaM Ta JpKepeliaM iHBeCTyBaHHs, 3a3HadeHa Crparerist mpsmoi
BIZINOBIJII HE HaJae, 1110 NOTpeOye yTOUHEeHHs y BianoBiqHoMy I1naHi 1iiit Ha BHKO-
HaHHs BKa3aHoi Ctparerii.
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Bekrop Oe3snekn 3a Crpareriero CrpsMOBaHHMI Ha rapaHTyBaHHS Oe3leKu
JepkaBH, Oi3HECY Ta TPOMAJISIH, 3aXHUINCHOCTI IHBECTHUIIM 1 MPUBATHOI BIAC-
HocTi. BU3HauaibHOIO OCHOBOIO OE€3MEKM Mae cTaru 3a0e3NeUeHHs YHUCTOTO i
HEYTOPSKEHOTO TPABOCY/Is, OYMIICHHS BJagy Ha BCIX PIBHAX, €()EeKTHBHOI
poTuii KOpyMiii, rapaHTyBaHHs OE3MEKH KUTTS 1 3M0pOB’S JIIOJMHH, 3aXH-
LIEHOCTI BPa3JIMBHX BEPCTB HAcEJIEHHs, OE3MEYHOro CTaHy AOBKULIS, JOCTYITY
JI0 SIKICHOT MUTHOT BOJM, Oe3MeuHi Ta SKICHI Xap4oBi MPOAYKTH Ta MPOMHUCIIOBI
TOBapH. 3alIMIIA€ThCS JIMIIE CITIOIBATHCS, 1110 OHOBJICHA BIIa/Ia 3a0€3MeYNTh BKa-
3aHi IMCHMOBI MOJIOKEHHS B pealIbHy JAisUTbHICTh Ha OJaro rpoMajisiH YKpainu ta
CTaHe pealbHUM KPOKOM IIIOJICHHOI yIPaBIiHCHKOI, MPAaBO3aCTOCOBHOT IPAKTUKH
B YKpaiHi, BIIIOBITHO 10 3a/ICKJIapOBaHUX i/1eH 1 moTpeld Ta iHTepeciB TpoMasiH
VYkpainu.

CrnHCcoK BUKOPHCTAHUX JKepeJt

1. CyyacHuii TIyMa4HWil CIIOBHUK yKpaiHChKOI MOBHM ; 3a pexa. mpod.
B. B. ly6iunceroro. Bunauumuwmii aim. «lllkomay, 2016. 1008 c.

. Bioomocmi Bepxoenoi Paou Yxpainu. 1996, Ne 30. Ct. 141.

. Bioomocmi Bepxoenoi Paou Ykpainu. 1990, Ne 31. Ct. 429.

. Bioomocmi Bepxoenoi Paou Yxpainu. 1991, Ne 41. Cr. 541.

. Vpsioosuii kyp’ep. 2015. — 2 Bepecus Ne 160.

. Vpsioosuii kyp’ep. 2018. 18 mumast Ne 132.

Vpsioosuii kyp 'ep. 2016. 8 xBiTHS Ne 67.

. Vpsioosuii kyp ’ep. 2016. 27 rpyaus Ne 245,

. Vpsioosuii kyp’ep. 2015. 15 ciunst Ne 6.

10 VYpsiooesuii kyp'ep. 2016. 18 6epe3nst Ne 52.

B

Anapymko Anna Bononumupisaa

NoY- N o NV N VO )

0oyeHm Kagpeopu mpyooeoco, 3emMeibHo20 Ma 20CNO0APCLKO20 NPasa
Xmenvruywvkozo ynisepcumemy ynpaeninua ma npaea imeni Jleonioa FO3vkosa,
Kanouoam 10puoUdHUX HayK, OOyeHm
(m. Xmenvnuyvxuil, Yxpaina)

KOHCTUTYIIAHI IIHHOCTI SIK OCHOBOIOJIOXKHI 3ACAJTA
B TPYJIOBOMY ITPABI YKPATHI

KoHcTuTyIi#HI IIHHOCTI SIK OCHOBOIIOJIOXKHI i71e, Oyara, mo 3a0e3neuyrThes
3aco0aMu MPaBOBOTO 3aXHUCTY, MOKJIAJCHI B OCHOBY TPYJIOBOTO IpaBa, i BU3HA-
YaloTh HOTO MOAANBIIMKA PO3BUTOK AJISI JIOCSITHEHHSI COILIaIbHOTO TPU3HAYCHHS
ramysi. Came Konctutynist Ykpainu [1] 3axpimumoe HH3KY (QyHIaMEHTaJIbHUX
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LIHHOCTEH, SIKI MOKJIMKaHI yOCOONUTH COIiajibHI 1/1el, CeHC Ta MpU3HAYCHHS TPY-
JIOBOTO IpaBa sIK Traiy3i mpaea W BigoOpakaroTh Horo (iocodiro Baromocti Ta
3HAYUMOCTI B CUCTEMI MpaBa B I[LJIOMY.

[MuOuHHA CYTHICTH KOHCTHTYIIHHUX LIHHOCTEH TOJISITAE B YHOPSIKYBaHHI
iJIeii, 3acaji, 3aKOHOMIPHOCTEH, Y BCTAHOBJIICHHI Ta 30€PEKCHHI TAPMOHIYHUX Ta
JIOMIpHHX SIBHUIL, ITPOIIECIB, MOHATH, Kareropid. Came KOHCTUTYLIWHI LIHHOCTI
JIOTIOMAararoTh BUJUIUTH B TPYJIOBOMY IpaBi iHBapiaHTH, CBOEPIIHI TOYKH OTIOPH,
3amM(poBaHi B TEHETHYHOMY KOJIi TPYAOBOTO IIpaBa, CakpajbHa CYTHICTh SIKOTO
MOJISITa€ B HOro COIiaNibHIN CIPSMOBAHOCTI, OCHOBOIOJIOXKHOK, BiIIPaBHOO
TOYKOIO SIKOT € TIPIOPUTET TpaB Ta 3aKOHHUX IHTEpeciB mpauiBHUKa. Kpim Toro,
KOHCTHUTYIIMHI I[IHHOCTI € HaWBAKJIMBIIIUM YAHHUKOM CTaOLUTi3aIlil HallioHaJb-
HOTO TPYJIOBOTO TIpaBa Ta 3aKOHO/IaBCTBA, aJIanTarlii 10 MbDKHApOJAHUX CTaH/apTiB.
Bigrak Mo)xHa CTBEp/KYBaTH, IO KOHCTUTYLINHHI IIIHHOCTI K (yHIaMEHTaIbHI
KepiBHI 3acajyu, 10 BHPAXAIOTh COLIAIBHY IIHHICTH Ta CYTHICTH TPYIOBOTO
npasa, BiIrpaioTh poiib 00’ €JHYI0YOr0 YNHHUKA B CHCTEMI IPABOBOTO PETyIII0-
BaHHsI, 30KpeMa 4epe3 NpHU3My IIpaBa Ha Mpailio, IpaBa Ha BIIIOYHHOK, IpaBa
Ha OIUIaTy Mpalli, CB000ay TPYJAOBOTO IOTOBOPY, €AHOCTI Ta AudepeHmiarii Tpy-
JIOBUX IPaB Ta 000B’s3KiB, 3a00POHU AUCKPUMIHALIT Y TPYJIOBHX BiJIHOCHHAX Ta
Peai3oBYIOThCSl B KOHTEKCTI COLIAILHOTO MPU3HAYEHHS rally3i sK ii BHYTPIIIHbO-
MPUTaMaHHOI OPraHivyHOT BIaCTHBOCTI.

Peasizariist TpyonpaBoBUX IIHHOCTEH MOBUHHA 3/1iHCHIOBATUCS Y BIIIOBITHO
JIO OIHAKOBHMX KOHCTHTYI[IHUX NPUHIUITIB 1 MaTH OJIHI U Ti )X NPIOPUTETH, BCTa-
HOBJICHI (yHKIIOHYBaHHSM MEXaHi3My IIPaBOBOTO PETYIIOBAHHS 1 3JifICHCHHS
e(eKTUBHOI COIliabHO-TIPABOBOI ITOJITHKU. BinTak TecTyBaHHS TPY/IOBUX BiJIHO-
CHH Ha IIPE/IMET JIOTPUMAaHHs KOHCTUTYLIHHNX IIIHHOCTEH repetycim Bizoopaxae
cMM0i03 MK NPaBOBOIO BAaroro (3HAYEHHSIM) LUX I[IHHOCTEH Ta iX NpaBOBUM
3a0e3nedeHHsIM. Y Il KOHIEMNIil, 063yMOBHO, YBHPA3HIOETHCS COIlialibHE TPH-
3HAUeHHs! TPYJIOBOTO TIpaBa, SIKE Mac€ OPIEHTHP Ha OXOPOHY H 3aXHUCT TPYIOBUX
npaB Ta IHTEPECiB MPAIiBHUKIB TOPsA 3 POOOTOABISIMH Ta JIEP)KaBOO, a HOro
3MICTOBHA HAIIOBHEHICTh MPOCSKHYTa COLIAILHUM IyXOM, SKHH € 0e3yMOBHUM
npiopureToM. BogHouac y ckitagoBuxX 3MiCTOBHOT HATOBHEHOCTI KOHCTUTYIIIHHUX
TPYAONPABOBHX LIHHOCTEH MOBUHHI BiJJ0OpakaTycs 1/1ei cripaBeUInBOCTI Ta Bep-
XOBEHCTBA IIpaBa, 3a]y1s1 HOro cTabijIbHOCTI Ta IPOrHO30BAHOTO PO3BHUTKY.

OcobmuBy ponb y peanmizaimii KOHCTHTYHIHHUX I[IHHOCTCH Bifirpae
Koncruryuiitnnii Cyn Ykpainu, yHiKalbHHH ITyONIiYHO-BIAJHUNA CyO’€KT, SIKMA
MOKJIMKAaHUH OIIHUTH TpPaBOBE PEryJIIOBaHHS Ta IPaBO3aCTOCOBUY IPAKTHUKY
H OKpEeCIUTH HampsIMKH HOBUX JOKTPUHAJIBHUX MIAXOMIB A0 IX PO3YyMiHHS.
Bupinryroun KOHKpPETHI CIIpaBH MIOJO0 TIYMadeHHS HOPM TpPYAOBOIO 3aKo-
HozmaBcTBa, Koncruryuiitunit Cyn VYkpaiHu Bkasdye Ha OOOB’SI30K JiepKaBd
CTBOPIOBaTH HAJISKHI YMOBH Julsl peajizaiii rpoMajasHaMy IpaBa Ha Iparlo,
onTuMizaii OanaHcy iHTEpeciB CTOPIH TPYJAOBUX BiAHOCHH, IO BiJNOBinano O
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3acajiaM CIIpaBeUIMBOCTI, T0OPOCOBICHOCTI, PO3YMHOCTI, SIK CKJIaJIOBUM KOHCTH-
TYLIIHOTO TPHHIMITY BEPXOBEHCTBA MpaBa Ta HE MOpyIIyBasio O OanaHcy Ipas
1 3aKOHHMX IHTEPECIB MpaliBHUKIB, POOOTONABIIB Ta Aep)KaBH. TOMY KOHCTHTY-
LiiHI HIHHOCTI BIAIrparoTh BRKJIMBY POJIb ITijl YaC BU3HAUCHHS 31CTABICHHS MK
PI3HMMH TpyIIaMH iHTEPECIB K OCHOBOITIOJIOKHUX YMOB JUIsl JOCTYILY MpaliBHHU-
KiB 10 neBHUX couianbuux Omar. Tak, Koncruryniiinuii Cyn YkpaiHun B OCHOBI
KpHUTEpiiB BHUPIIICHHS CBOIX CIpaB yacTo BOayae 3abe3nedeHHs OajaHCy iHTe-
peciB. Harmpukian, y 4. 6 m. 22 Pimennst Bix 15 xoBtHs 2013 poxy Ne 9-pn [2] y
CrpaBi 3a KOHCTUTYIIIHUM 3BEpHEHHSIM TpoMaasauna J[3p00u 1O. B. mono odi-
LiifHOrO TiIymMaueHHs monoxkeHHs 4. 2 cr. 233 K3nll Ykpainn KoncruTyuidiHuii
Cyny Ykpainu Bka3ye Ha 000B’SI30K JICp)KaBH CTBOPIOBATH HAJICKHI YMOBH IS
peasizaiiii rpoMajisHaMH MpaBa Ha MPaIllo, ONTUMI3allil OaJlaHCy 1HTEPECiB CTO-
piH TPYIOBHX BIJIHOCHH, 30KpeMa, HIISXOM JEPKaBHOTO PETYIIOBAHHS OIIATH
npari. Y 4. 6 m. 2.3. 1poro x PimieHHs 3a3HavaeThCsl, MO MPaBo MpaliBHUKA Ha
3BEPHCHHS JI0 CYIy... BIJIOBIJIa€ 3acajaM CIPaBEJIMBOCTI, JOOPOCOBICHOCTI,
PO3YMHOCTI, SIK CKJIaJJOBUM KOHCTHTYIII{HOTO TIPUHIIUITY BEPXOBEHCTBA ITpaBa Ta
HE TOpyIIy€e OalaHCy MpaB 1 3aKOHHHUX IHTEPECIB MPAI[iBHUKIB i POOOTONABIIIB.
Ha npuxiazi 3a3HaueHoi CrpaBh CHOCTEPIraeMo KOPEJIIiI0 MiX KOHCTHTYIIIH-
HUMH I[IHHOCTSIMU Ta 3acalaM¥ TPYIOBOTO MPaBa, OCKUTbKH (Pis1ocodis BKa3aHOTO
piteHHsT 0a3yeThcs Ha 3a0E3MEYCHHI TIAHOCTI TpaIliBHUKA, IO IMIUTIIUTHO
nepeadavae 6amaHc iHTepeciB (Y IIbOMY BHUIAIKY — POOOTOIABIIS Ta TPAI[iBHHUKA).
TakuMm 4MHOM, y BaKeNsiX MPaBOCYAJs, O€3yMOBHO, BKJIMBY POJIb BiAIrparoTh
TPY/ONPABOBI LIHHOCTI SIK y MEKaX KOHKPETHOTO, TaK 1 a0CTPaKTHOTO KOHCTHUTY-
LIHOTO HOPMOKOHTPOJTIO.

OTKe, OCHOBOIIOJIOXKHI 3acajii TPYIOBOTO TIpaBa IiJl IPU3MOI0 KOHCTHUTYIIIH-
HUX [[IHHOCTEH MTOKJIMKaHi BiJOOpakaTH X CyTHICHE BEPXOBEHCTBO, CTa01JIbHICTD,
COIialIbHY CHPSIMOBAaHICTh Ta CHPaBEUTUBICTS.

CrnHCcoOK BUKOPHCTAHUX JKepeJt
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Amnikina l'mna BosionumupiBaa

odoyenm Kagpedpu yusinbHo20 npasa ma npoyecy
Xmenvnuyvroeo yHisepcumemy ynpasninua ma npasa imeni Jleonioa FO3vkosa,
KaHouoam opuouyHuUx HayK
(m. XmenvHuyokuii, Yxpaina)

IPABOBA OXOPOHA I'EOT'PA®IYHHUX 3A3HAUYEHB B YKPAIHI
TA 3APYBIXKHUX KPATHAX

€Bporneiicbkuidl HampssM PO3BUTKY YKpaiHu moTpeOye rapmonizaiii Haiio-
HaJIbHOTO 3aKOHO/ABCTBA 3 MIKHApOJHUMH cTaHaapTaMu. OIHUM 13 BasKIMBUX
HANpsSMKIB € YJIOCKOHAJIEHHs IIPaBOBOTO PETYJIOBAHHS OXOPOHHM Ta 3axXHCTY
00’€KTIB IHTEJIEKTYaIbHOI BIACHOCTI.

Oco0nnBOi aKTyaJ bHOCTI B Halll Yac HaOyJia MpaBoBa OXOpOHa reorpadiyHux
3a3Ha4ycHb. lle moB’s13aHe 3 THM, IO CHIOXKHMBaui, SIK MPABHJIO, BIITAIOTH OUIBIITY
nepeBary sikOCTi MPOYKIii, HiX ii KUIBKOCTI.

BaxuiBe BIUMB mij yac BUOOPY MPOAYKTIB HA PUHKY JUIS CHOKMBava Mae
iH(poOpMaris PO TOXO/LKEHHsT Tpoaykry [1, c¢. 293]. 3a3HaucHHs ITOXOKCHHS
TOBapy € HEBiI’€MHUM €JIEMEHTOM PUHKOBHX BIJIHOCHH, Ji€BHM 3aCOOOM IIiJIBH-
IICHHS KOHKYPEHTOCIIPOMOYKHOCTI TIPOAYKIT Ta 3aXWCTy BiJ HEJOOPOCOBICHOT
KOHKYPEHIIIT.

3acoboMm iHuBITyanizamii ToBapiB, poOIT Ta MOCIYT, SKMH BinoOpakae mps-
MU 3B’S130K MK NIEBHUM TOBapOM 1 KOHKPETHUM MiclleM HOro BUpPOOHMIITBA, €
reorpagivyHe 3a3HauCHHs. 3a JOMOMOI'0I0 BKa3iBKM Ha reorpagivuHe MOXOMKEeHHs,
CTIO’KMBA4 MOYKE JII3HATUCh TIPO MiCIle TIOXO/DKEHHSI CHPOBHHH Ta MicCIIe 1 criocoon
(TexHosorii) BupoOHUIITBa NpoayKLii [2, c. 18]. [eorpadiune 3a3HaueHHST MOXKHA
BU3HAYMTH SIK Ha3BYy TeorpadigHoOro MicIy, 1o BKUBAETHCS B TO3HAYCHHI TOBapYy,
SKHH Mae HU3KY OCOOJNMBUX SIKICHUX XapaKTEPUCTHK, 3yMOBJIEHUX MiclieM Horo
noxokeHHs [11].

Oco0nuBicTb reorpad)ivHOro 3a3HaYCHHS MOJISATAE B TOMY, 110, Ha BiIMIHY BiJ
IHIIUX 3ac00IB THIUBITyani3amii ToBapiB poOiT Ta MOCIYT, BOHO HE € BUKIIOUHUM
MPaBOM JIMIIIE OJJHOTO CyO’€KTa IHTEJIEKTyaJ bHOI BIAaCHOCTI. 3arajom, Oynb-sKa
ocoba — cy0’€KT MiANPUEMHHUIIBKOT JISITBHOCTI, 110 3HAXOJUTHCSI B KOHKPETHOMY
reorpaiqyHOMY MicCIli, MOXKE BHKOPHUCTOBYBAaTH TreorpadiuHe 3a3HAYCHHS JUIS
MO3HAYECHHS BUTOTOBJICHOT IPOAYKIIT, SIKa MOB’s13aHa 3 MPUPOIHUMHU BIACTHBOC-
TSIMHM TIEBHOTO periony. Lli B1acTMBOCTI TakoX MOXYTh nepeOyBaTH B 3B SI3Ky 3
TaK 3BaHUM JIFOACEKUM (DaKTOPOM.

TakuM YMHOM, HaWTOJIOBHILIOKW (YHKIIEIO reorpadiqHOro 3a3Ha4eHHS €
3aCBIAYEHHS BUCOKOT SIKOCTI MO3HAYEHOTO MTPOAYKTY LIISIXOM BKa3iBKHU Ha 3B’S130K
BJIACTHBOCTEH TOBapy 3 YHIKaJbHUM reorpadiqHiM CepeIOBUILEM.
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AHaJti3 3aKOHOIAaBCTBA YKpaiHu y cdepi MPOMHUCIIOBOI BIACHOCTI JT03BOJISIE
CTBEP/KYBaTH, 1110 IIPaBOBA OXOPOHA reorpadiuHuX 3a3HavyeHb y Hallii JepikaBi
€ HEJIOCKOHAJIOI0 1 HEJOCTaTHhO MOMIMPEHOI0. Po3yMiHHS MOHSTTS reorpadiu-
HOTO 3a3Ha4€HHS HE BIAMOBIZA€e HOro po3yMiHHIO TPAKTYBaHHIO B €BPOICHCHKUX
kpaiHax. Hemae €HOCTI 1010 BH3HAYEHHS 1IHOTO TOHSATTS B HAlliOHAJIBHOMY
3aKOHO/IaBCTBI.

HusineHuii xonekc Ykpainu [12] mepenbadae mpaBo iHTEJIEKTYaTbHOT Bac-
HOCTi Ha reorpadiuHe 3a3HavyeHHs, a 3akoH Ykpainu «[Ipo oxopony mpaB Ha
3a3HAYCHHS MMOXOPKEHHS TOBapiB» [8] — Ha 3a3HauCHHsS ITOXO/PKEHHSI TOBApIB.
OcraHHE MOIIISETHCS HA HA3BY MICIS TOXO/PKEHHS ToBapy i reorpadivyne 3a3Ha-
YEHHSI TOXO/KEHHSI TOBapy.

[lomo MikHAPOIHOT OXOPOHH reorpadiuHuX 3a3HAYCHb, TO OJHUM 13 OCHO-
BHUX MDKHApOJHUX JOTOBOPIB, SIKMH MICTUTh HOPMHU 3 OXOPOHH reorpadidHux
3a3Ha4eHb, € [lapu3bka KOHBEHIIiS MPO OXOPOHY MPOMHUCIOBOI BiIacHOCTI 1883
poky. KoHBeHIiss He MICTUTh BU3HA4Y€HHs TeorpadiuyHOro 3a3Ha4deHHs, HpPOTe
y cT.1 cepen mepeniky 00’€KTIB IpaBa IPOMHCIIOBOT BIACHOCTI 3a3HAYAEIIOXO-
JOKCHHSI 200 HaliMEHYBaHHS MiCIlsl TIOXOXKCHHS TOBapy [6].

MajpuiceKa yroja mo/0 NpUIMHHEHHS HeMPaBIUBUX a00 TaKHX, 10 BBOAATH
B OMaHy 3a3Ha4eHb MTOXO/KeHb ToBapy 1981 poky, Takoxk He MICTUTh BU3HAUCHHS
«3a3HaYeHHS MOXO/pKeHHs». OHAK BIIMOBIAHO 10 CT. 1 Ii€l yromu BKasyeThes,
II0: «yci TOBapH, sIKi MalOTh HEMpaBIUBE a00 Take, 10 BBOANUTH B OMaHy, 3a3Ha-
YeHHs, 10 TPsIMO ab0 OIMOCEepeKOBAHO 3a3HAYalOTh B SIKOCTI KpailHW 4M Micls
3HAXO/DKEHHsI 1IbOT0 BUPOOY y Oyab-sIKii 3 KpaiH, JI0 SKHX 3aCTOCOBYETHCS IIsl
VYroma, abo Mmiciie, po3TamioBaHe B OyIb-sIKiii 3 3a3HAUCHHUX KpalH, MiJUISTalOTh
aperuTy Mpy BBE3eHHI J10 Oy/b-Koi 13 3a3Ha4eHUX Kpain» [4].

BinmosigHo no ct. 2 JlicaboHchkoi yromu mij reorpadiyHiM 3a3HAYCHHIM
MA€ThCS HA yBa3i TOBAp, IO MOXOAUTH 3 TEPUTOPIi, perioHy abo MiCIIEBOCTi, Ma€
O3HaKH, sIKi 3yMOBIIIOIOTH PEITyTallito, ad0 iHIIII XapaKTepHUCTHKK TOBapy, 3HAUHOIO
MipOro TTOB’s13aHi 3 HOro reorpadiuHUM MOXOKEHHIM. TakuM 4YMHOM, BiJIIIOBITHO
JI0 1IbOTO BU3HAYEHHsI TeorpadiyHUMHU BU3HAIOTHCS TO3HAYCHHS, HE3AJICKHO Bijl
TOTO, UM BKa3yIOTh BOHM Ha SIKICHI XapaKTePUCTHKH TOBApy Ta 3yMOBIICHI Teorpa-
(IYHUM MiCLIEM YM TIPOCTO 3a3HAYAIOTh Miclle, 3 SIKOTO TIOXOIUTH ToBap [3].

[MonsiTTst «reorpadivne 3a3HadyeHHs» BukopuctaHo B yroai TRIPS, Biamo-
BiJJHO 110 CT.22 sKoi reorpadiuHe 3a3HauUCHHS] BKa3y€ Ha TOXO/DKEHHS TOBapy 3
tepuropii kpainu-uwiena COT abo perioHy um MicleBOCTi Ha Wil TepUTOPIi,
KOJIM TIEBHA SIKICTb, PEIyTallisl UM 1HIa XapaKTepUCTHKA TOBAPy 3HAYHOIO MipOIO
3yMOBJICHI #oro reorpadiyaum noxomkeHHsM [10].

Takuit migxig 10 po3yMiHHS reorpadiqHOro 3a3Ha4eHHs CIIOCTEPIraeThes
y 3aKOHOIABCTBaxX OuIbIIOCTI €Bponeichkux kpain. Hampukman, y Bonrapii i
CroBau4mHI MOHATTS «reorpadivuHe 3a3HAUYCHHSD Mae€ BKIIOYATH TeorpadiuHy
Ha3By KpaiHu paiioHy a00 MICIIEBOCTI, CAYT'YBaTd JUIs MO3HAYCHHS MICIICBOCTI,
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CJIyTYBaTH JUIsl TIO3HAUCHHS TOBApY, SKUH MMOXOAUTH 3BIJTH, 1 BUSABIATH SKICHUN
3B’130K MIXK TOBapoM i reorpadiuHiM pailOHOM, SIKICTh i OCOOJMBOCTI MOBHHHI
BU3HAUATHCS BUKJIFOYHO a00 MEePEeBaKHO reorpadiuHum cepeaosuiieM [5, c. 382].

Tepmin «reorpadiune 3a3Ha4eHHD» po3nsiaeThes y Permamenti Pagn €EC
«IIpo oxopoHy reorpagiuHux 3a3HaueHb Ta HalIMEHYBaHb NOXOJKEHHS ISl Cijlb-
CHKOTOCTIOIAPCHKHUX Ta XapuoBUX mpoaykTiBy Ne 2081/1992. BimnosigHo 10
HOro NosoXeHb «reorpadiyHe 3a3Ha4YCHHS 03HAYa€ Ha3BYy PErioHy, crenudiyHoro
Mmicus a00 y BUHSTKOBUX BHIaJKax KpaiHH, 110 BUKOPUCTOBYIOTHCS JUIsl TIO3HA-
YEHHsI CUTLCHKOTOCIIOapChbKUX a00 XapuoBUX MPOIYKTIB, SIKi MMOXOASATH i3 IIbOTO
perioHy cnenudiuHoro Micis abo KpaiHu i SKi MaroTh cenu(iuHy SKIiCTh perry-
Talio abo iHII XapaKTepUCTUKH, BU3HAYEHI UM reorpadiqyHuM MOXOMKSHHIM
i BUPOOHUITBO Ta/abo mepepolka i/abo IMiArOTOBKA SIKUX Ma€ Miclie y BH3Ha4e-
HOMY reorpagiunomy paiioni [9]. Boqnouac y PernamenTi HaiaeThcst BUSHAUCHHS
HaliMEHYBaHHS MOXO/DKEHHS, 1110 O3HAYa€ Ha3By PErioHy CHEeHU(IYHOro Micis
a00 y BUHSTKOBHMX BHIAJKaX — KPaiHW, 1110 BUKOPHCTOBYIOTHCS ISl TO3HAUCHHS
CUIBCHKOTOCTIONIAPCHKHIX 200 XapUOBHX MPOAYKTIB, SIKI MOXO/STH 13 IIbOTO PETIOHY
crienudiyHoOro Micis ado KpaiHu i SKicTh, a00 XapaKTEPUCTHKU SKHX TOJOBHUM
YHHOM, a00 BUKJIFOYHO 3aJICKaTh BiJl OCOOIUBOrO reorpadiuHoro cepeoBuiia 3
NPUTaAMaHHUMH WOMY NPHPOTHUMH Ta JIIOACHKUMH (hakTopaMu i BUPOOHHIITBO
nepepoOKa Ta MiJrOTOBKA SIKUX BiJOYBA€THCS y BH3HAYCHOMY reorpadiuHomy
paiioHi. Takum UMHOM, MOXKHA 3pOOUTH BUCHOBOK, 110 BiAMOBITHO 10 Pernamenty
MOHATTS «reorpadivyHe 3a3HAYCHHS BUCYBAIOTHCS MEHIII CYBOpI BUMOTH, HIXK 710
MOHSATTS] HAMEHYBaHHS MTOXO/KEHHSI TOBapiB. 3 METOIO 3a0€3MeUeHHs BIJIbBHOTO
PyXy TOBapiB Ta 3aXHCTy KOHKYPEHIIii, BB)Ka€MO 3a HEOOXIJIHE MPOJIOBXKYBATH
poboTy 3 rapMoHi3allii 3aKOHOAABCTBA KpaiH YKpaiHu y cepi mpoMHCIIOBO Biac-
HOCTI JI0 3aKOHO/IaBCTBa €Bporeiichkoro Cor3y.

VY nwuransax yHidikanii ykpaiHCHKOrO 3aKOHOJABCTBA y cdepi MpaBoBOi
OXOpOHHM reorpadiqyHnX 3a3HaueHb MPOIOHYEMO TEPMiH «3a3HAUSHHS MICIIs T0X0-
JUKEHHS TOBapy», 3aMiHUTH Ha TEPMiH «reorpadivHe 3a3HaYeHHsD», SKUH BKII0OYaB
01 B ceOe MOHATTS 1 SIK TIPOCTOro, Tak i KBali(ikoBaHOTo reorpadiyHOro 3a3Ha-
4yeHHsI. By»4uM 3a NOHSTTS reorpad)iqvHOro 3a3HavyeHHs CIIiJ| BBXKATH MOHSTTS
«3a3HauCHHS MICIIsl TOXO/KEHHSI TOBapy», sike O BKa3yBaJlo Ha TICHUH 3B’ 30K MK
TOBApOM 1 reorpa(iuHuM paiiOHOM, 3 SIKOTO TIOXOAMUTh TOBAP, SIKICTh 1 0COOIMBOCTI
MOBUHHI BU3HAYATHCS BUKITIOYHO a00 MEepeBa)KHO reorpadiuHiM CepeJOBUILEM.
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Ap3siHueBa /lap’s AnapiiBHa
Odoyenm Kageopu meneoxicmeHmy, QIHAHCI8, DAHKIBCLKOI CNpasu ma cmpaxyeanHs
Xmenvnuyvroeo yHisepcumemy ynpasninua ma npasa imeni Jleonioa FO3vkosa,
KAHOUOAam eKOHOMIYHUX HAYK, OOYEeHm
(m. XmenvHuyskuii, Yxpaina),

3axapkeBuu Harauis IlerpiBua,

odoyenm Kageopu MeHeOHcMeHmYy, PIHAHCIE, DAHKIBCLKOL CNpasu ma cCmpaxyeanHst
Xmenvruywvroeo ynisepcumemy ynpaeninns ma npaea imeni Jleonioa FO3vkoea,
KAHOUOam eKOHOMIYHUX HAYK, OOYEHM
(m. Xmenvnuyoruil, Yxpaina)

3ABE3INEYEHHA HEAOTOPKAHHOCTI JAHUX ITPO OCOBY
SAK BAXKJIMBA IITHHICTH B JIOBY PO3BUTKY IIU®POBOI
EKOHOMIKHA

[Ipouecu nmpoHUKHEHHSI B YCi chepyu AisUTBHOCTI JIFOAMHHY, CYCIIUIbCTBA 1 Aep-
JKaBU 1H(OPMaIiHHO-KOMIT FOTEPHUX TEXHOJIOTIH Ta TeNeKOMYHIKALITHUX Mepex
CTalOTh Karayizaropamu po3BUTKy ImBimizanii B XXI cromitti. Lli nponecn Matoth
JIBa acleKTH. 3 OJJHOTO OOKY, HOBI TEXHOJIOTIi Ta 3ac00M KOMYyHIKallil 3abe3mnedy-
I0Th CKOHOMIIO Yacy Ta peCypcCiB, JI03BOJISIFOTH OTPUMYBATH MOJIITHYHI, CKOHOMIYHI,
TEXHOJIOT1YHI Ta 1HIII TIepeBary sIK y IJIaHi JOCATHEHHs IHTEpeCiB OKpeMoi ocobu,
TakK i B Maciiradax rpyn JitoJed, KpaiHu, perioHy, CBITOBOI CIIJIBHOTH. DOpMy€EThCS
HOBA SIKICTh €KOHOMIYHHX B3a€MOBITHOCHH — I (POBA EKOHOMIKA.

3 iHI10T0 OOKY, 3ar0CTPIOETHCS POOIeMa HEIPABOMIPHHUX 1 HECAHKITIOHOBAHIX
JiHl pi3HUX Cy0’€KTIB, SIKi BAKOPHCTOBYIOTH 3aCO0M €JIEKTPOHHO-1H(POpMaIifHOTO
cepenoBuIa. AKTHBHICTh y (hOpMyBaHHI aBTOMAaTH30BaHMX 0a3 JaHWX, 0OpoOKa
Ta MOIIUPEHHS BiJOMOCTEH mpo 0cid Oe3 1X BigoMa MPU3BOAAThH IO BUHUKHCHHS
100abHOT 32 CBOTMH MacIITabaMu B 4aci Ta mpocTopi npodiiemMu iHpopMaminHoi
0e3IeKu JIIOMHY, CYCIIIbCTBA 1 IepKaBH IIO/I0 3aXHUCTY JaHUX PO 0co0y.

Koncturynis Ykpainu rapantye mpaBa Ta cBoOoaM 0coOHM, SIKi HIKUM HE
MOXYTb OyTH mopy1ieHi. Y po3aini nepiromy crarti 3 Koncrutyuii nepeabadeHo,
IO JIFOJIMHA, 11 XKHUTTS 1 3I0POB’s, YE€CTh 1 TiJHICTh, HEJOTOPKAHHICTH 1 Oe3meKa
BU3HAIOTHCS B YKpaiHi HaWBHINOIO COLIAJIBHOIO IHiHHICTIO. OOMEKEHHSI KOH-
CTUTYLIHHUX TIpaB Ta CBOOOJ rpOMaJisiH MOBHHHI MaTW MiHIMallbHUH Xapakrtep,
BIZIMOBIJIaTH MPHUHIMIIAM JEMOKPATHYHOI JIep’KaBU 1 MOXKYTb 3aCTOCOBYBATHCh
JIMIIE B IHTEpecax 3aXUCTy JIOAMHH, ii 30pOB’sl Ta MOpai, 30epeKeHHs 3araiib-
HOTO J00po0yTY, OXOPOHH JAEpKaBHOI Ta rpomajchbkoi Oesnexu. Tomy mpasa i
CBOOOIV JIFOJIMHU Ta 1X TapaHTIil BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JISUTBHOCTI
JICpKaBH, sIKa BiJIOBIa€ TICPE]T JIFOAUHOKO 33 CBOIO NISUIBHICTh. Y TBEPIXKCHHS 1
3a0e3reueHHs IpaB i CBOOO/I JTFOANHU € TOJIOBHUM O0OB’SI3KOM JIEPIKaBH.
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[Turanus npo HOBI iH(OPMAIFHI TEXHOIOTIT B KOHTEKCT] 3a0€3MeUeHHs KOH-
CTUTYIIMHUX HIHHOCTEH JIOCI pO3IISIAIUCS TIEPEBAXKHO 3 TOYKH 30pPY PO3BUTKY
KOMYHIKalliil, eleKTPOHHOT TOPTriBJIi i BUtbHOTO 00iry iH(popMarii. OxHak Ha3BaHi
noAtii IPU3BEIH 10 MOSBU 3aHEMOKOEHHS 11010 HEOE3MEeKH Uil OCHOBHHX IPaB:
CBOOOJ JIIOAMHY 1 TPOMaJsHHHA, 30KpeMa IpaBa Ha HEIOTOPKAaHHICTh JaHUX
po ocoOy. 30epiraHHs 10Che Ha 0Ci0 [UIst Pi3HUX MOTPEO 1 PU3HMKU MMOPYIICHHS
HEJIOTOPKaHHOCTI ITPUBATHOTO JKUTTS 3 OOKY MyONiYHUX 1 MPUBATHUX YCTAHOB 32
JIOTIOMOTO0 KOMIUIEKCHOTO BUKOPHUCTAHHSI HOBITHIX TEXHOJIOT1H HiKOJIM HE Oyo
HACTUTBKHU MPOOJIEMATUYHUM 1 HEOC3IIEUHUM.

[Topsi 3 MOMMPEHHSIM TBOPYUX MOKIMBOCTEH, BUHUKHEHHSIM HOBUX (hopm
€JIEKTPOHHOT KOMEpIIii, SIKE CTBOPIOE E€JIEKTPOHHE CEPEJOBUINE, IHTEHCHUBHUMN
PO3BUTOK iH(pOPMAIIITHO-KOMYHIKAI[IHHIUX TEXHOJIOTI CTBOPIOE HOBI MOXK-
JUBOCTI JuIs peamizauii 3arpo3 sk HalllOHaJbHIW, Tak 1 mpuBaTHIA Oe3mert.
Taki 3arpo3u MoXyTh OyTH TOB’si3aHi 3 MOPYUICHHSM BU3HAYCHHUX PEXHMIB
BUKOpPHCTaHHS 1HQOpMamiMHUX Ta KOMYHIKalliHHUX CHCTEM, OOMEKEHHSIM
KOHCTUTYIIHHUX TMpaB TI'POMaJsH, BUKOPHCTAHHS MOMJIHMBOCTEH Cy4YacHUX
iH(pOpPMaLiHHUX TEXHOJIOTIH JUIS MPOBAJKEHHS! BOPOXKUX, TEPOPHUCTUYHUX Ta
IHIIUX IPOTHUIIPABHUX Jii.

BcecaiTHil caMiT 3 muTaHb iHPOPMALIIITHOTO CYCHIILCTBA TPUUHSB 12 rpyaHs
2003 poky JKeneBchbky Jlexnapariio NpUHIMIIB MOOYIOBH 1H(OpMaLiHOTO
cycrinbctBa. Tak, y Jlexmapariii Oyno 3a3HaucHO: «Jlep:kaBHI OpraHu, a TaKOX
MIPUBAaTHUI CEKTOP, TPOMaISTHCBbKE cycrinbeTBo, Opranizanis O0’eqnannx Harii
Ta IHII MI>KHAPOJIHI OpraHizaiii BiArparoTh BAXKIIUBY POJIb 1 HECYTh Bi/IMOBIaIIb-
HICTh 32 PO3BUTOK iH(OPMAIIHHOTO CYyCHUIBCTBA | B HAJICKHUX BHUIAJKAX — 32
IpolecH NpUitHATTA pimenb. [ToOynoBa iHdopMariitHOro cycniibcTBa, OpieHTO-
BaHOTO Ha IHTEPECH JIIO/ICH, € CIIJIBHUM 3yCHIIISIM, 1[0 BUMAarae CriBpoOiTHUIITBA
1 MapTHepCTBa MK yciMa 3aiHTEPEeCOBAaHUMHU CTOPOHAMI.

MOXITMBOCTI, IIBUIKICTh Ta HAIIHHICTH [HTEpPHETY MOCTIHHO 3pPOCTAIOThH
1 BOJHOYAC 3POCTA€ KiUIBbKICTh HOBUX MIiJXOMIB IIOJO BHKOPHCTAHHS MEPEXKI.
['HyuKka cTpyKTypa Mepesxi He 3axXHIIeHa BiJl BTOPTHEHHS KOMIT FOTEPHHX 3JI04NH-
LB i KOHTPOJIIO 3 OOKY opraHiB Biagu. OCKIIBKN KOMIT IOTEPHI MEPEXi — SIBUIIE
BIJJHOCHO HOBE, TO Y Lili cepi Iie He yTBEp/KEH] 3aKOHO/IaBYl HOPMH, Ha KIITAJT
THX, 0 3aCTOCOBYIOThCS B Tene(oHil.

3aranom, cuTyallisi BUDJISAA€ TaKMM YMHOM. EJIEKTpOHHA Iepenmucka, JaHi,
110 MICTATBCS B IEPCOHAILHOMY KOMIIT'IOTEpi, — I1€ TaKa K 0COOMCTICHA HEI0TOP-
KaHHa cdepa, K, HAPUKIAI, )KUTIO, 1 [I0 HEAOTOPKAHHICTh JiepkaBa MOBUHHA
rapaHTyBaTH CBOIM rpomazasHam y cdepi [HTepHETy aist Toro, mo0 YHEeMOXKITH-
BUTH HECAHKIIIOHOBAaHE TMPOHUKHEHHS B €JIEKTPOHHY TEPENUCKy 3 OOKy TpeTixX
0ci0. Ase U1 TOrO, 11100 MOKAPaTH 3JI0BMUCHHKA Y1 XaKepa, KOTPHH BTOPTHYBCS
y Ball KOMIT'I0Tep, MOTPiOHO, MPHHAIHI OnepyBaTy IOPUANYHO BCTAHOBICHUMHU
MeXaHi3MaMu, KOTpi 3/1aTHi 3a(iKCyBaTh aKT «BTOPTHEHHS.
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OpnHiero 3 HaHOUTBIIMX 3arpo3 JUIsl NMpUBAaTHOCTI B IHTEpHeTI crae 3ammc
iHdopmarii npo meBHy IisutbHICTH B [HTepHETI. KoXkHOTO pasy mpu BijBigyBaHHI
BeO-CTOPIHKM cepBep, Ha SKOMY PO3MIIICHO CTOPIHKY, PEECTPYE 3BEPHEHHS
KOPHCTYBaYa, TPH IIbOMY (IKCYeThCs Yac i fara 3BepranHs. Jleski caliTu po3wmi-
LIyIOTh y MalldHaX KOpHCTyBauiB «cookies», M0 Jonomarae OuTbII JIeTAIbHO
criocTepiraty 3a JisuIbHICTIO Jitofel B IHTepHeTi. [Hozl crucTemMu 3anuTyIOTh iMeHa
KOPUCTYBa4iB, aJpecH, IHIIY MEpPCOHAIbHY iH(POPMAIIO Iepe THUM, SIK HaJaTh
MOXJIMBICTB tocTyiry. KymiBist ToBapiB yepe3 [HTepHET KOHTPOIIIOETHCS TAKUM JKe
yrHOM. OHJIaHIBCHKI KPaMHHMIL JTy)K€ BHUCOKO LIHYIOTh TaKy iH(OpMaIliio, HE B
OCTaHHIO Yepry 3a Te, 10 1 MO)KHA MPOJATH TOPTIBISIM Ta IHIIMM OpraHi3arisM.
Vke BUHAWICHO NesIKi TEXHIYHI 3ac00M TSl 3arodiranHs TakuM JisiM. [Iporpamue
3a0e3MeueHHs], 10 rapaHTye aHOHIMHICTh, J03BOJISIE KOPHCTyBauyaM BiJBiyBaTh
BeO-CTOPIHKH, HE MOBIIOMIISIFOUN CBOET ajipeck B [HTepHeTi. [Iporpamu 3HuIIEeHHS
cookies, 1m0 3apa3 nepenbaveHi B OLTbIIOCTI Opay3epiB, HE JAIOTh MOXIHMBOCTI
calTy po3MICTUTH cookies y MallliHi KOpUCTyBada. AHOHIMHHUHN IU(POBHUIL TOTIBKO-
BUI PO3paxyHOK JIO3BOJISIE CITIOXKHMBA4YaM 3/1iHCHIOBATH IUIATEK] HE HA3MBaIOUH cee.

Takoxx HeoOXiIHO BPaXxoBYBaTH YCKJIQJIHEHUH MpoLiec 11eHTudiKalii ydacHu-
KiB €KOHOMIYHHX BiJJTHOCHH Y IrdpoBomy npocropi. Hanmpukinaz, ams onepariit 3
BIpTyaJIbHIMH TOBapaMy € JOCTAaTHIM PEECTpallisi akayHTy 4epe3 HaJaHHs MOIITO-
BOI IHTEPHET-CKPUHI, Oruiara nupoBOro ToBapy 3AiHCHIOEThCs uepe3 [-box abo
yepe3 IHTEPHET-KapTy, 10 YHEMOXIIUBIIIOE MEPCOHAII3AI0 0CO0H, sKa 3Miil-
cHmiIa marbk. [Ipy oMy J0X01H, SIKI OTPUMYE BIACHUX Takoi HudpoBoi peui
— HE OIOJIATKOBYIOTHCSI, 1110 CBITYNTH PO PU3MK TiHI3allii EKOHOMIUYHHUX BiJHOCHH
3a y4acTIO BIpTyaJbHUX oprasizamii. YacTka oOcsry OE3roTiBKOBUX OIIEparliii
i3 BUKOPHUCTAHHSIM IUIATDKHUX KapTOK, EMITOBAHMX YKpaiHCHKUMH OaHKaMH, 3a
nigcymkamu 2018 poky, nocsaria 45,1%, mo Ha 5,8 B. 1. Olnblie MOPIBHIHO 3
pesynbraramu 2017 poxy (39,3%) [2]. 3a maHMMU YKPaTHCHKOTO MPOIIECUHTOBOTO
LICHTPY, Ha OJIHY aKTHBHY OaHKIBCHKY KapTy OH-JIAIH-TIOKYMIIS B HaIIil KpaiHi
MIPUIAZA€ B CEPEAHROMY 5,6 TIOKYIIOK Ha MiCAIlb. 3arajbHa KiIbKICTh OTCpalliii
i3 BUKOPHUCTAHHSM IUIaTDKHUX KapToOK 3a AeB’siTh MicsmiB 2018 poky ckiana
2,8 mMupa mr., a ix o0csar — moHaj 2 TPJH IpH. | Ile MOBa JIMIE MPO MOKYIIKY
«peaJbHNX» TOBapiB, Oe3 BpaxyBaHHs olepalliil Ha BIpTyaJlbHUX Oipkax, Ka3uHO,
IrpoBUX MIaTGopmax, y TOMY YHCI OyKMEKepChKi KOHTOPH TOLIO.

Oxkpema mpoOiieMa CTOCYEThCS YYacTi JITCH Ta MiJJIITKIB (a TakokK 0ci0 3
00MEKEHOIO JII€3/IaTHICTIO) B OTIEPALlisiX KYIIiBIi-IIPOIAXKy TOBApiB, Y TOMY YHCII
BIpTyaJIbHUX TOBapiB Ta MOCIyr. Yepe3 BiJCYyTHICTh €KOHOMIUHHMX 3HAHb IOJI0
MexaHi3My (opMyBaHHS BapToOCTi TOBapy, BOHH MOXYTh HE YCBIJIOMIIIOBaTH
peasbHOT IIHHOCTI U(POBUX TOBAPIB Ta BUKOPUCTATH MIEPCOHAIIBHI JIaHi OaThKiB/
MIPE/ICTAaBHUKIB (T1acTIopT, OAHKIBCHKI KapTKH) JUIS 311HCHEHHS TUIATEXIB.

301bIIy€eThCS 1 PU3MK 301IbIICHHS] BUNJKIB IHTEpHET-IIaXpaicTBa, 10 B
yMoBax (DyHKI[IOHYBaHHs IIM(POBHUX TOBAPiB MOXKe HaOyBaTH (POPMHU HE HAJAHHS
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BIJIMOBiTHOTO IM(POBOTO TOBapy ab0 HaJaHHS 0OMEXEHOTO JOCTYIy J0 KOpHUC-
TYBaHHSIM TOBapoOM, MiJiMiHa ToBapy iHIKMM Tomio. CIriJ] 3a3HaYMTH, 1110 TIOKYTIEeIb
HE 3aBX]M 3/aTHUH i1eHTH(]IKyBaTH BipTyaJlbHUH TOBAp, OLIHUTH HOTO SIKICTb,
KOMILIEKTHICTh Y1 PO3PI3HSITH 1HIII XapaKTEePUCTHKH SIK TIPH KYITIBJI «peabHOTO
TOBapy».

CaMe TOMy CBOTOJHI TOCTPO IMOCTa€ IpoOIeMa IPABOBOIO PEryIIOBAHHA
HEJIOTOPKaHHOCTI JJAHUX 0COOM B yMOBax iH(OPMaILiITHOTO CYCHIJIbCTBA SIK KOPUC-
TyBa4a pi3HOTO pojy iH(pOpMaliiHUX PECypCiB.
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Banaiina Bikropis Onerisna

CmMy0enmKa mMazicmpamypu 10puoUdHo20 axyiomemy
Xmenvruyvkoeo ynisepcumemy ynpaeiinna ma npasa imeni Jleonioa FO3vkosa
(m. Xmenvnuyvkuil, Yxpaina)

MOHATTSA I MPUHIATIN KOHCTUTYIIMHO-IIPABOBOI'O
CTATYCY OCOBM B YKPATHI

Ha cyuacHoMy erarii po3BUTKY HAIIOT IepyKaBU MUTaHHS JOTPUMAHHS IIPaB Ta
CBOOO/T JIIOIMHHM 1 TPOMAISTHIHA CTOITh 0c00IMBO rocTpo. Konctutyist Ykpainu
TIPOTOJIONIYE JIOIUHY, 11 )KUTTS, 3710pOB’sI, YECTh 1 TAHICTh, HEJIOTOPKAHHICTH Ta
Oesrnexy HaiiBHIIOIO comianbHOIO HiHHICTIO. Kpim Toro, KoHcrurymniero nmokia-
JICHUI1 000B’S30K Ha JepkaBy — yTBEp/PKYBaTu Ta 3abe3ledyBaTv Ii Ipasa Ta
cBoOoaum [1].

KoHcTuTyiiHO-TIpaBOBHH CTAaTyC 0COOM — MUTAHHS JOCUTH OaratoacrieKTHe
Ta MOXE PO3IVISLIATUCH 3 Pi3HUX To3ullii. Tak, st 0coOu 11e BTUIEHHS 11 mpaB Ta
rapaHTist IX 3aXHCTY, AJIs AepKaBH — peasizallis oHiel 3 HalBaKIMBIINX 11 yHK-
wiil. | Xoua MOHATTS KOHCTUTYLIHHO-ITPABOBOTO CTATyCy € KIACHYHHUM JUIS Taiy3i
IpaBa, €JMHOTO Ta CTAJIOT0 HOTO BU3HAUYCHHS I0CI HEMAE.

Bapro 3asnaumtH, mo npoOnemMa KOHCTUTYLIHHOTO-IIPaBOBOTO CTaTyCy
0co0H IIiKaBWJIa BYCHUX 1 B PaJSHCHKI YacH, 1 B YacH HE3aJIC)KHOI YKpalHH,
0C00JIMBO TMicis mporosiomeHHs HoBoi KoHCTUTYIIT Ta HOBOI Mozl B3aeMUH
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rpoMajsiHAHA 1 JiepkaBu. Te 5k caMme CTOCYEThCs 1 IPUHIIUIIIB — OKPEMOTO CKJla-
JIOBOTO €JIEMEHTY.

Tak, na nymky O.O.JlykameBoi, npaBoBuii craryc JIIOUHU 1 TpOMaiTHIHA
MOke OyTH OXapaKTepH30BaHUH SK cHCTeMa MpaB 1 000B’sI3KIB, 110 3aKOHOJIABYO
3aKPIIUIIOIOTECS IEP)KABOI0 B KOHCTUTYISIX Ta IHIIMX HOPMAaTHBHO-TIPABOBUX
akrtax [2, c. 81].

M. M. PacconoB BBaxkae, 110 1I¢ CYKYIHICTh IIPaB, CBO0OO, 000B’s3KIB Ta Bij-
MOBIZaTBHICTH OCOOMCTOCTI, 10 BCTAHOBIIIOIOTH ii TPaBOBUI CTaH y CYCHIJIBCTBI
[5, c. 143].

Haii0imbIn momupeHoro € Te3a, 0 KOHCTUTYIHHO-TIPAaBOBHI CTATyC 0COOH —
1e ii TToJIOKEHHS Y IeprKaBi Ta CYCIUIbCTBI, SIKE € IOPUIANIHO 3aKPIIUICHEHUM.

VY mpaBoBiii JOKTpUHI PO3PI3HSIIOTH JEKLTbKAa BHJIB IPABOBOTO CTaTyCy:
3arajlbHAN CTaTyc JIIOMWHU Ta TPOMAJSIHUHA Ta CHELiaIbHUH CTaTyC OKpeMHX
KaTeropii rpomais.

Juckycii cepen HayKOBIIIB TPUBAIOTh TAKOX 3 MPUBOJAY EJIEMEHTIB KOH-
CTUTYLIHHO-TIPABOBOTO CTaTycy 0coOu. Tak, 0 TpaJuLiiiHOT IPyNH €IEeMEHTIB
MO)KHa BiJTHECTH ITpaBa, CBOOOIM Ta 000B’si3kM ocodu. [IpoTe HHM3Ka HAyKOBIIIB
BUJIIJISIIOTH TaKOX TPOMAJISTHCTBO SIK CTPYKTYPHHH €JIEMEHT, PaBO3aTHICTh Ta
NpaBOCy0’ €KTHICTb, FOPUIMYHY BiJIIOBIAAIBHICTD Ta 3aKOHHI IHTEPECH TOIIO.

Tak, T.lllamoBan BHM3HaYae NPaBOBUI CTaTyCc OCOOM Yepe3 CyKYIHICTh
npaB, 00OB’SI3KIB Ta IOPUIMYHMUX I'apPaHTIH LUX TIpaB, IO 3aKPIMJICHI B CTATTIX
Koncrutyuiii Ta 3akoHogaBuMx akrax [7, c. 32].

O. ®. OpunbKkuil JOCUTH MUPOKO PO3IVISIIAE 3MICT IIOTO MOHATTS. Tak, BiH
BKa3ye, 110 KOHCTUTYLIHHO-ITPaBOBHUH CTAaTyC 0COOM — Iie 3arajibHi OCHOBOIIO-
JIOKHI 3aca/iu, 3a JIOTIOMOTOF0 SIKUX Y KOHCTHTYIIT BU3HAYal0ThCsl OCHOBHI IIpaBa,
TOOTO MOXKJIMBICTH MaTH, BOJIOMNITH, KOPUCTYBATUCS 1 PO3MOPSIKATUCS EKOHO-
MIYHUMH, MOJITUYHUMH, KYJABTYPHUMH Ta IHIIUMHU COIaJbHUMH I[IHHOCTSIMH,
Onmaramu; KOPUCTYBATHCS CBOOOIOIO il 1 MOBEIIHKM B MEKaX KOHCTHUTYIII Ta
IHIIKX 3aKOHIB [6, c. 120].

IlikaBuM MomeHTOM € Te, 10 y Koncrutyiii Ykpainu i3 48 crareii po3auty
11, mo mpucBsYeH] MMpaBaM JIIOAMHM 1 TPOMaJISTHIHA, 37 CTOCYIOThCS 0COOMCTHX
npas 1 cBoOO, auiie 4 CTaTTi 3aKPIIUIIOIOTH 000B’SI3KK rpoMaisiH. Lle 3ymoBieHo
THM, III0 0C00a HEe MOYKE IIOBHOIIIHHO BUKOHYBAaTH CBOi 000B’s13KH Ta OyTH ITOBHO-
MPaBHUM WIEHOM CYCHUIBCTBA, TOKHU JIepyKaBa HAaJCKHUM YHHOM He 3a0e3NeUnTh
ii npupozHi MpaBa Ta CBOOOIH.

OJHUM 3 BaXJIMBUX CIIEMCHTIB KOHCTUTYIIIITHO-TIPABOBOTO CTATyCy OCOOH, €
Horo mpuHIMIH, TOOTO 3aCajv, HAa OCHOBI SIKUX 3/11HCHIOIOTHCS TpaBa, cBOOOAN
Ta 00OB’SI3KM OCOOM 1 BH3HAYAETHCS MICIIE OCOOM B JEp)KaBi Ta CyCILIBCTBI.
[TpuHIMIM — TI HOPMH, 1[0 BU3HAIOTHCS Ta OXOPOHSIOTHCS ITPABOM 1 JIEpIKaBOIO,
SIK1 CHPUSIFOTH BAKOPHCTAHHIO ITPaB Ta cB0001 0co0H, Ta 3a0e31ey0Th BUKOHAHHS
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11 000B’sIKiB. 3Ba)KaKOUH HA T€, [0 MiXK 0COOO0 Ta JICPIKABOIO ICHYE HEPO3PUBHUI
TIOJTITUKO-TTPABOBHUH 3B’ 130K, MPUHIIUIIH € HEB1I'EMHUMH CKJIaJOBUMH KOHCTHUTY-
LIITHO-NIPABOTO CTATYCY JIIOJMHU Ta TPOMaJISTHHHA.

Tak, B.®.[loropinko BuIIAE Taki MPUHIUINN KOHCTHTYLIHHO-IIPAaBOBOTO
crarycy ocobu B YKpaiHi: 3aKpiIUIeHHsS y HallloHaJbHOMY IIpaBi IpaB i cBoOOx,
BCTAHOBJICHUX HOpPMaMM MDKHApOJHOTO TpaBa; NPUHIMUII HEBIIUYKyBaHOCTI Ta
HETOPYIIHOCTI OCHOBHHX MPUPOJHUX IpaB i CBOOOJ JTIOAMHH Ta HAJICKHICTh i
iX B HapOJKEHHS; NMPUHIMI PIBHOIPABHOCTI MpaB 1 cBOOOJ OCI0; MPUHIMUI
€THOCTI TpaB Ta 0OOB’SI3KIB JIIOAWHH 1 TPOMa/ITHUHA; IPUHIIMI TapaHTOBAHOCTI
paB i CBOOO JIFOJMHY 1 rpoMajsiHuHa [3, ¢. 202].

3arajyiom, MpoaHaTi3yBaBIId pOOOTH BITUU3HSHUX BUCHHUX, MOXKHA BUJILUTUTU
Taki OCHOBHI NMPUHIMIKM KOHCTHTYIIIHO-NPABOBOIO CTaTyCy OCOOM: IPHHIHII
PIBHOCTI, KM Tependadac piBHICTH MpaB Ta CBOOOJ JIIOJMHU i TPOMaJsSTHUHA,
a TaKoX PIBHICTH BCIX TEpei 3aKOHOM; IPUHIIMI €IHOCTI MpaB Ta 00OB’SI3KIB;
MIPUHIIMI HEBIAYYKYyBaHOCTI Ta HEITOPYIIHOCTI ITPpaB Ta CBOOO/I; IPUHIIUIT BiZIIO-
BIJJTHOCTI MI’)KHapO/IHO-TIPABOBHM CTaH/apTaM.

OxpiM HaBeIEHHMX BHINE, BUCHI BUAUIAIOTH TAKOX TaKi NPHHIMIH, SK:
MIPUHIMI HEBUYEPITHOCTI NpaB 1 cBOOOA JIOAMHHU 1 TPOMAJSHUHA, MPHHIHII
rapaHTOBaHOCTI NpaB 1 cBO0O/ Ta HEMOXKIIMBOCTI X CKAaCyBaHHSI, MPUHIIUI HE/I0-
ITyIIEHHSI 3BY)KEHHSI 3MICTY Ta 00CATY ICHYIOUHMX ITPaB i CBOOO; TIPHHITHIT €HOCTI
npaB Ta 000B’s3kiB [4, c. 81].

Bapro 3a3HaunTH, 1110 BCi HaBe/IEHI BUINE MPHHIUIIN MalOTh Miclle B YKpa-
THCHKOMY Ta MIDXKHAPOJIHOMY 3aKOHOIABCTBI, IO PETYJIIOE TPABOBHU CTaTyC
JIIOJIMHYU Ta IpoMaJiTHUHA. TakuM 4MHOM, BPaXOBYIOUM MDKHApPOJHUH AOCBIA Ta
cranaapty, Koncrurynieto Ykpainu 3a3Ha4eHO IIMPOKUIT IEPETTiK MpaB Ta CBOOOT
oco0wu, SIKUif rapaHTy€e BTUJICHHS JEMOKPAaTHYHUX 1/1ealiB.

OTXe, KOHCTHTYIIHHO-NIPAaBOBUI cTaryc OcOOM — Iie CKJIQJHE Ta JIOCHTh
LIMPOKE IOHATTS, SIKE CKJIAJA€ThCsl 3 TMEBHUX CJIEMEHTIB Ta 3a0e3ledyeThes
MEeBHUMH TNpUHOMNAMu. Buxomsum i3 3akpiruieHnx B KoHcrutymii Yipainm
LIHHOCTEH, Hama Jep)kaBa ITOBHHHA IOBHOIO MIpOIO 3a0e3ledyBaTd IpaBa Ta
CBOOOIM JIFOAMHM 1 TPOMAISIHUHA, SIKI W CKIJIQJAl0Th KOHCTHUTYIIHHO-ITPaBOBUI
CTaTyc, ajpke caMe 1€ € O3HAKOI JIEMOKPAaTHYHOI JIep)KaBH Ta MTOBHOIO MipOIO
BTUTIOE MIKHAPOJIHI TIPHUITUCH.

CnHCcoOK BUKOPHCTAHUX JKepeJt
1. Koncrurynist Ykpainu Big 28.06.1996 p. Bimomocti Bepxosnoi Pamu. 1996
Ne30. Cr. 31.
2. Jlykawesa E. A. Ilpasosoii cmamyc uenosexa M epaxcoanuna. Ilpasa ueno-
seka: yueb. s 8y308. | Ome. peo. E. A. Jlykawesa. M., 1999. C. 91-102.
3. Toropinko B. ®., ®enopenko B. JI. Koncrutyuiline npaBo Ykpainu : miapyd-
HUK. 2-T¢ BUI., mepepo0it. Ta goormp. K. : [Ipas. exnicts : Anepra, 2010. 432 c.

43



4. Pab6inosuy I1. M., XaBpontok M. 1. [IpaBa nroauHu 1 rpoMaiTHUHA : HaBYaIIb-
uuii nocionuk. K. : Arika, 2004. 464 c.

5. Pacconoe M. M. Teopus eocyoapcmeéa W npaséa : yueOHux Ui BY30B /
nox ped. M. M. Pacconosa, B. O. Jlyuuna, b. C. D63eeéa. M. : KOHUTH-
J[AHA : 3axon v npaso, 2012. 640 c.

6. ®punpknit O. ©. Koncruryuiitne npaso Yipaiuu. K. : FOpinkom [arep, 2002.
536c.

7. lanosan T. [IpaBoBwuii craryc (hizn4HOi 0coOH : AesiKi MUTaHHs Teopii. BicHuk
Har. akazg. mpokyparypu Ykpaiau. 2008. Ne 3. C. 32-38.

B0
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NPOBIOHUI HAYKOGUL CRIEPOOIMHUK GIOOLTY KOHCMUMYYINIHO20 NPAsa
ma Micyegozo camosps0y6anisi
Incmumymy Oeporcasu i npasa im. B. M. Kopeyvkoeo HAH Ykpainu,
O0OKMOp I0PUOUYHUX HAYK, Npogdecop
(m. Kuis, Yxpaina)

AKCIOC®EPA CYYACHOT'O KOHCTUTYIIMHOTO MPABA
VKPATHU: TEOPIS TA IIPAKTUKA

[TuranHst KOHCTUTYLIHHOT akcioyorii B cydacHiil YkpaiHi Hajexarh 10 Haii-
OUTBII aKTyaJbHUX SK 3 TOYKM 30pY KOHCTHUTYLIHHO-IIPaBOBOI JOKTPUHH Ta
Teopii KOHCTHTYIIOHATICTUKH, TaK 1 MPAKTUKA KOHCTHTYIIHHOTO Oy/IiBHHIITBA
Ta (OopMyBaHHS, Oprasizauii, (yHKIIOHYBaHHsS Ta MOJEpHi3alii IHCTUTYTIB
KOHCTUTYLIHHOTO TnpaBa. be3 mepeOibieH s, MOKHa CTBEpIUKYBATH, 10 (Op-
MYBaHHsI, 3aCTOCYBaHHS Ta 3aXWUCT KOHCTHTYLIHHUX IIIHHOCTEW 3HAXOAMTHCS Y
CHUHEPreTHYHOMY 3B’SI3KY 13 HpollecaMy CTaHOBJICHHS KOHCTUTYIIOHAJI3MY Ta
COLIIAJIHO-TTPABOBOT JIEPIKaBHOCTI.

[IpoGnemarnka IIHHICHOT XapaKTepUCTHKH KOHCTHTYIIHHOrO mpaBa Ta
CY4acHOTO KOHCTHTYIIOHAJII3My, III0 B OCTaHHI pOKHM Halylla MIMPOKOTO BU3HA-
HHS y 3aranbHoTeopeTnyHoMy Juckypci (O.M.Bopucnascbka, A.P. KpycsH,
M.I1.Op3ix, M. B. Capunn, M. 1. Canei, I[1. b. Crertok Ta iH.), € CKJIaIHOFO, Oarato-
TPaHHOIO Ta METOJOJIOTIYHO aKTyaJbHOIO, 1110 OB’ SI3aHO 3 MPArHEHHIM Cy4acHOi
KOHCTUTYLIWHOT IOpUCHPY/EHIIT BUHTH Ha HOBI PIiBHI CHPUHHSATTS KOHCTHTY-
HiifHO-NpaBoOBOi peanbHOCTI. Ha 1iboMy NIISIXYy BUHUKA€ KOMIUIEKC CKJIQJHUX Ta
CHHEPreTHYHO B3a€MOIIOB’SI3aHUX MPOOJIEM, 10 KOHIEHTPYIOTHCS Y NMUTAHHIX
CYTHOCTI, 3MiCTY, (DYHKIiH, €pEeKTHBHOCTI J1ii Cy4acHOTO KOHCTHTYLIIHOTO TpaBa
B YMOBaX KOHCTUTYIIITHOT MOJIepHi3aIlii, io0ai3arii Ta MixKIep KaBHOT €BpOTICH-
CBKOI HTerparrii.
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VY 1bOMY KOHTEKCTI aKTyalli3ylOThCsl TPOOJIEMHU MPEIMETHOT HATTOBHEHOCTI
Ta 30BHIINIHBOTO BUPaXEHHS (PEHOMEHY KOHCTHUTYIIHHOTO mpaBa sIK LIHHOCTI
(B. M. IllaroBai), po3yminHs KOHCTUTYIT sIK HAI[IOHAEHO-ICPKABHOT I[IHHOCTI
(IT. b. Creuox), muTaHHs PO TOHSTTS Ta MPHUPOAY KOHCTHTYHIHHO-IIPABOBHX
LIHHOCTEH, TX 3iCTaBIeHHS 3 IHHOCTSIMH npasa B oMy (M. 1. Caneit), koHcTH-
TYLiHHO-TIPAaBOBUMHU HOPMaMH Ta MPUHIUIIAMH Cy4YaCHOTO KOHCTHTYIIOHAII3MY
(O.M. bopucnagceka, A.P.Kpycsun, M.B.CaBunH), OCMHUCICHHS (CHOMECHY
KOHCTHUTYIIIHOTO KOHTPOJIIO Ta Horo minHicHoro noteHiiany (1. J. Crnigenko),
MONIYKY MeEXaHI3MIB Ta NPUHIMIIB B3a€EMOAIl y paMKaX KOHCTHTYLIHHO{
akcionorii KOHCTHTYLIHHMX INPaBOBUX I[IHHOCTEH Ta IIHHOCTEH KOHCTHUTY-
LIHHOTO Jaxy, TPOMaJIsTHCHKOTO CYCIIJIBCTBA Ta JE€MOKPATHYHOI JEp>KaBHOCTI
(O.B.Ckpunniok). lle 3ymMOBIIO€ HEOOXIJHICTH CHCTEMHHX aKCIOJOTIYHUX
JOCII/DKCHb KOHCTHTYIIHHOTO TpaBa, OCKUIBKM BOHHM HANpsIMy BHXOISTh Ha
po0ieMaTnky Horo mii.

VY 1boMy KOHTEKCTI BapTO 3BEpHYTH yBary Ha Te, 10, MO-TIEpIie, Y BCIX
cucTeMax Ipasa i MPaBOBHX CHCTEMax KOHCTUTYIIMHE TpaBo SIK rajgy3b Ipasa
BBA)KAETHCSI MPOBIJHOIO, TPIOPUTETHOIO, HEHTPAIBHOIO, MPOQUII0I0Y0I0, (BYH-
JAMEHTAJIBHOIO Tajy33i0 MyOiiyHoro mnpasa. KoHcTuTyliiiHe mpaBo sk oqHa 3
npo¢ oYX (IEPBUHHUX ) TaTy3¢il IIpaBa 1 €JiHAa B IPABOBIiH cHUcTeMi YKpaiHu
(dyHIaMeHTalbHa rally3b paBa Ma€ CHCTEMOYTBOPIOIOYE 3HAUCHHS HE TUIBKH IS
3aKOHOJIaBCTBA, a ¥ B LIJIOMY JUIsl IPABOBOT CHCTEMH.

Tomy He TUIBKM HOpMaMmy Ta IHCTUTYyTaMH, a i, HacamIepe., LiHHOCTSIMHU
KOHCTUTYIIIHHOTO IpaBa 3a0e3MeuyeThes IHCTUTYIIHHA Ta (PyHKIIIOHATBHO-TEIe0-
JIOT1YHA €IHICTH TIPABOBOI CUCTEMH CYCITUILCTBA SK IIITICHOT COIiaIbHOT CHCTEMH.
Bin miHHICHOTO HANMOBHEHHS KOHCTHUTYIIHHOTO 3aKOHOJABCTBA Ta, BIJIMOBIIHO
aJICKBaTHOTO BIJITBOPEHHS, peaizallii, 3aXUCTy KOHCTUTYIIIHHUX I[IHHOCTEH 3Ha-
YHOIO MIpIO 3aJISKUTh SIKICTh BCIX IHIIMX rajly3ed 3aKOHOJaBcTBa. Y 3B’S3KY 3
1IUM, OCOOJMBO aKTyasi3yeThCsl MUTAHHSA HE TUIBKU IOJ0 HEOOXiTHOCTI Mpak-
THUYHOTO BUIJICHHS, @ /i PIOPUTETHOCTI KOHCTUTYLIHHNX [IHHOCTEH y MpaBoBii
Teopii Ta NpaKkTHI, iX yceOIYHOTO TapaHTyBaHHS Ta 3aXUCTY.

[To-npyre, HEOOXiIHICT BU3HAHHS, 3aKPIIUICHHS, TapaHTyBaHHS KOHCTHTY-
LWIHAX LIHHOCTEH 3yMOBJICHA KOHCTHUTYIIIMHMMH TIEPETBOPEHHSIMU B YKpaiHi.
[Mpuitaarrs Koncruryuii YkpaiHu He MOIVIO HE CIPUYMHHUTH CYTTEBHUX 3MIiH B
IHIINX JDKepenax KOHCTUTYLIHHOTO TpaBa. He BHKIIMKae CyMHIBIB, IO JKOAHA
rajy3b IpaBa HE 3a3Hajla TaKMX IIOOAJbHUX 3MiH, SK 32 CBO€IO0 (HOPMOIO Ta
3MIiCTOM, TaK i, 0COOJINBO, 3a CYTHICTIO, Y TOMY YHCJIi B aCIIEKTI JJOKOPIHHUX TIepe-
TBOpEHB yciei akciocepu KOHCTHTYLIHHOTO mpaBa. Y KOHCTHTYIIHHOMY IpaBi
3MIHWJIMCSL HE TUTBKU CYTHICTB Ta 3MICT 0araTthOX IHCTHTYTIB, a W iXHIH CKJa,
3aBnaHHs Ta QyHKUii. ToMy B cydyacHMX yMOBax MOAEpHi3alii KOHCTUTYLIHHOTO
npaBa, pedopmu y cdepi npas JIOANHH, OE3M0CEPEHBOr0 HAPOAOBIAIS, TIpa-
BOCYAJIS, MICLEBOIO CaMOBpSIyBaHHS Ta aJMiHICTPaTUBHO-TEPUTOPIAILHOTO
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YCTPOI0, HAIlIOHATILHOT Oe3IeKH i 000pOHH, MPOOIeMaTHKa IIIHHOCTEH KOHCTUTY-
iifHOTO MpaBa Ha0yBae 0COOIMBOTO 3ByYaHHS 1 3HAYCHHSL.

[To-Tpere, VYkpaina mnoctynoBo HaOyBae pHUC JEMOKpPaTUYHOI MPaBOBOI
JICpXKaBH, B SKiM JIi€ MPHUHIUI TOAUTY BIIAJH, BU3HAETHCS 1 FaApAHTYETHCS Mic-
I[EBC CAMOBPSAYBaHHS. Y CHIY IBOTO 30UIBIIYETHCS I[IHHICHUN MOTEHITiAN
KOHCTUTYILIHHOTO TIpaBa, SIKe CTa€ OCHOBOIO CyYaCHOTO KOHCTUTYIIIOHAII3MY, IPO-
MaJITHCHKOTO CYCIIIJIbCTBA Ta COIiajIbHO-NIPaBOBOi jepxaBHocTi. Ll nmpuponna
akciosoriyHa Ta ()yHKIIIOHAJILHO-POJILOBA MO3HUIIisl KOHCTUTYIIIIHOTO TIpaBa Mosic-
HIOETBCSI THM, 110 Oy/ib-siKa MpaBOBa CUCTEMa IIOBHHHA MaTH €IMHUN (QyHIaMeHT,
ofHy (yHIAMEHTaJbHY Tany3b. Tak, (yHIaMEHTaJIbHICTh KOHCTHTYIIIHOTO
npaBa, MPOSIBISIETHCS, MEPUI 332 BCE, B TOMY, L0 KOHCTHTYLIIHI MPUIIMCH pery-
JIFOIOTH 1 OXOPOHSIOTh HAWBAKJIMBIIII CyCITUIbHI BITHOCHHH, IO CKJIAJIAIOTHCS B
npoteci 30iiCHeHHS Iep>KaBHOT 1 My OJIiYHO-CaMOBPSIIHOT BJIaJIH, 1 iX BIIHOCHHH 3
IrPOMaJITHCHKHM CYCITUIBCTBOM Ta HACEJICHHSIM KpaiHu. HopMu KoHCTHTYLIHHOTO
IpaBa 3aKpiruIIOI0Th OCHOBY IOPUINYHOI OpraHi3alii 1epkaBu Ta #oro BiTHOCUHU
3 JIIOMMHOIO B PI3HUX LUBUIBHUX CT@HaX, MICTATh HAWOUIBIN 3arajbHi NPUHINIH
npaBa, 10 KOHKPETU3YIOThCSl B IPHHIMIIAX BCIX Tajy3eil mpaBa i MaioTh HOp-
MaTHUBHO-PETYJSITUBHE Ta IOPUCIUKIIIMHE 3HAYEHHS, a KOHCTHTYIIIHO-NIPaBOBI
BiTHOCHHHU MAlOTh TCHJCHIIIIO «IOMIIIIYBaTUCS» JIO BITHOCHHAM «4YXOPiTHOD»
raiy3eBoi npuHanexxHocti. KoHcTuTyiiiHe TpaBo BUKOHYE iHTErpaTHBHY (YHK-
IO I0JI0 IHIINX rayry3ei Mpasa, sIKi He IHTerpyroTh, a AM(EPEHIII0I0Th IPaBOBOT
marepian (M. I1. Op3ix).

Briwm, y cydacHiii JOKTPHHI KOHCTUTYIIIHOTO MpaBa 3aJIMIIAI0ThCsl HEPO3KPH-
TUMH KITIOYOBI MMUTAHHS CUCTEMHOTO OYyTTS IIIHHOCTEW KOHCTHUTYILIHHO-TIPaBOBOi
chepy, TUCKYyCIHHMMHU € NMUTaHHS 1X Kiacudikanii Ta GopMm iCHyBaHHS, LEH-
TpyBaHHs Ta iepapxizamii. Ha nucepramiiinoMmy piBHI nmpoOiemMaTHka I[IHHICHUX
XapaKTEPUCTUK KOHCTHTYLIHHOTO TpaBa, Crel(iku KOHCTHTYILIHHO-TIPaBOBUX
IIHHOCTEH Ta po3ymiHHs KOHCTHTYMIi SK HaIliOHAIBHO-IEPIKABHOI I[IHHOCTI,
AKCIOJIOTTYHHX JICTEPMIHAHT KOHCTUTYLIHHO-ITPaBOBOI peabHOCTI, OKPIM MOOH-
Hokux npaup (M. L. Caneit), pakTudHO HE JOCIIIKYBaIacs.

Y 1pOMy acnekTi axkTyaJlbHUMH 3aJUIIA0ThCS NPOOJEMHU: IO MOXKHA
BBO)XAaTH KOHCTUTYLIHHO-IIPAaBOBUMH IIHHOCTAMH, y YoMy iX QyHKIio-
HaJIbHO-TEJICONIOTIYHE 3HAYEHHSI T4 METa; SIKUM YMHOM (DOPMYIOTHCS Ta JIIOTh
KOHCTUTYLIHHI I[IHHOCTI; SIKI I[IHHOCTI KOHCTHUTYLIWHOTO IpaBa Ta Cy4acHOTO
KOHCTUTYIIIOHAII3MY € KJIFOUOBHMH JUIs IEPXKABU Ta CYCIIJIbCTBA; 32 JOTIOMOTOI0
4OT0 BiJIOYBAETHCS B3A€MONIPOHMKHEHHS Ta IHTErpallis [IHHOCTeH KOHCTHTYIIH-
HOTO IpaBa JI0 HOPMAaTHUBHOI c(hepy KOHCTHTYIIITHO-NIPABOBOI PeanbHOCTI; YU €
KOHCTUTYILIHHI HIHHOCTI Oe3rocepeaHiMI TPaBOBUMH PETYJISITOPaMH; SKi Mexa-
HI3MHM 3aXMCTy KOHCTUTYIIHHHUX LIHHOCTEH € e(peKTHBHUMH TOIIIO.

HenocrarHiit cTymiHb po3po0iIeHHs TEOPETUKO-METOOIOTIYHUX Ta KOHCTH-
TYHIHHO-TIPABOBUX IT1IXO/IIB IIOJI0 MUTAHHS KOHCTUTYIIHHOI aKCIONOTIi CBIUUTh
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po 00’€KTHBHY HEOOXIMHICTh MOMATBIIOTO JOCIIIKCHHS 3a3HAYCHOT HAYKOBOI
npoGsemu. [pyHTOBHE BUBUEHHS Ii€i Marepii Mae He JUIIE TEOPETHKO-TIi3Ha-
BaJIbHE, aJIe 1 ICKPaBO BUPa)KEHE MTPUKIIAIHE 3HAYCHHS, JIal0UH 3MOTY 311iCHIOBAaTH
TIONIYK iJIel Ta MEeXaHi3MiB 111010 BUPIIICHHS IUTaHHS BIOCKOHAJICHHS KOHCTUTY-
LIITHOTO 3aKOHOJ]ABCTBA B YKpaiHi.

Ha cyyacHomy erani 1i Ta iHIII JOKTPUHAIBHI Ta NPUKIIAIHI TPOOIEMHU KOH-
CTUTYIIHHOI aKkciosorii 0coOMMBO perabe(hHO BUSBISIOTHCS Ta aKTYalli3ylOThCS B
yMmoBax aHekcii AproHomHOI Pecryonikn Kpuwm ta 306poiinoi arpecii 3 6oky Pocii
B OKpemux paiionax Jonerpkoi i JIyrancekoi oOnacTei, iHIKMX il Ta MPOIECIB,
SIKI IOCATAIOTh Ha 3acajy KOHCTUTYLIHHOIO Jaay, HOPYLIyIOTh TEPUTOpPialbHy
LUTICHICT Ta HEJIOTOPKAHHICTh KOP/IOHIB YKpaiHu.

VY Takux yMoOBaxX METONOJIOTIYHO BAKJIMBOIO € IOCTAHOBKA y CydYacHiid
JOKTPUHI KOHCTUTYLIHHOTO TpaBa HM3KH 3aBJaHb, a TaKOX HAIpaIIOBAaHHS Ta
repeBipka poOOUHX TiloTe3, B TOMY YUCII IUISIXOM:

— OCMHCJICHHSI THOCCOJIOTIYHHMX Ta OHTOJIOTIYHMX BUTOKIB KOHCTHTYIIIHHOT
aKcioJIorii sSIK BHJy TIPaBOBOI aKkciojorii;

— BCTAHOBJICHHS 03HAK Ta CUCTEMATH3allisl KOHCTUTYIIHHUX IIIHHOCTEH;

— OOTpyHTYBaHHS IPUHIIMITIB KOHCTHTYIIIHOT aKciosorii;

— po3MexyBaHHs IiHHOCTI KoHcTnTyii Ykpainu Ta ii miHHOCTEH;

— XapaKTepHCTHKH aKCIONOriyHO-(pyHKIIOHATBHOTO MexaHi3My KoHctutymii
VYkpainuy;

—3’sicyBaHHs (YHKIIIT KOHCTUTYIIHHOT aKcioorii y poleci KOHCTUTYLIHHOTO

CyAOYMHCTBA TOUIO.

Bbawk MukoJsa IBanoBu4

cmapwiuil 6uKIaday Kagheopu nyoniuHo2o ynpasninus ma dOMiHICmMpy6aHHs.
Xmenvruywvkozo ynisepcumemy ynpaeninua ma npaea imeni Jleonioa FO3vkoaa,
Kanouoam Hayk 3 0epicasHO20 YNpaeiinHs
(m. Xmenvnuyvkuil, Yxpaina)

3AKOHO/IABUYE, HOPMATUBHO-ITPABOBE 3ABE3ITEYEHHSI
3AXHCTY HAIIIOHAJIBHUX IHTEPECIB I IIHHOCTEN
B I'YMAHITAPHIN COEPI YKPAIHU

3abe3neueHHs epxkaBHoi O0e3nexn KoHcTuTyist YkpaiHu BITHOCHUTS JI0 Haii-
BaXMBIMX QyHKUiN aepxkasu (ct. 17) [3]. [ToniTHYHNIT KOMIIOHEHT CUCTEMH
0e3IeKy BU3HAYAE:

— CHCTEeMY IHCTUTYTIB, OpraHi3aliil Ta yCTaHOB, 4epe3 sIKi BilmoBiHO 10 3Y
«IIpo 0CHOBH HaIliOHAJILHOI OE3MEKI» PEai3yOThCSI OCHOBHI 3acaiu JIeP:KaBHOL
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MONITUKK, CIPSIMOBAaHOI Ha 3aXKCT HAIllOHAJbHUX IHTEpPECIiB, 1 rapaHTyBaHHs
B YKpaiHi Oe3nexu 0coOu, CyCIiJibcTBa 1 iepxasu [2];

— 0a30B1 NMPHUHIMITY IiSUTLHOCTI 1HCTUTYTIB BIIa/IM, OpraHi3alliii Ta yCTaHOB
1110710 3a0e3nedyeHHst Oe3MeKn YKpaiHChKOI IepyKaBH;

— OCHOBHI HamnpsIMHM JISUTBHOCTI 1IHCTHUTYTIB, JICP’)KaBHUX OpraHiB, opraHiza-
1, yCTaHOB 3 MUTaHb JEPKABHOT OE3MEKH.

KoHrenTyanbHO-TIPOBIIHY pOJIb B  IHCTHTYIIHHO-3aKOHOJIABYOMY 3a0e3-
nedeHHi (OPMyBaHHs Ta pealtizallii MOJIITUKU JepXKaBHOI Oe3reku YKpalHu
BiZlirpae nepskaBa, 11 BIANOBiAHI OpraHu, IHCTUTYILIl. BOHM BHKOPHCTOBYIOTH
TEOPETHKO-METOOJIOTIYHI, HOPMAaTHBHO-NIPABOBI, 1H(pOpMAaIifHO-aHATITHYHI,
OpraHi3aniifHO-ylpaBIiHChKi, PO3BiyBaJIbHI, ONEPAaTHBHO-PO3LIYKOBI, KaJpOBIi,
pecypcHi 3axX0/iH, CIPsIMOBaHI Ha 3a0e3MeUeHHs MPOIeCy YIPaBIIiHHS 3arpO3aMH
Ta HeOe3MeKaMH.

3aKoHOIaBUC, HOPMATUBHO-TIPABOBE 3a0€3MEUCHHS MOJIITHKH JICPKABHOT 0e3-
MeKH B TyMaHiTapHiil cepi Ykpainu — 1ie cKiaJHui, pi3HOPIBHEBUH, TUHAMIYHUN
MPOLIEC, 1 10 HOTO IOJIOBHUX 3aBJaHb HAJIEKHTh:

— 3a0e3neueHHs1 (piKCOBAaHOTO PO3MOUTY (QyHKIINH MK Cy0’€KTaMu JepiKaB-
HOi TMOJITHKM B TyMaHiTapHii cdepi, TXHIX npaB, 000B’S3KiB, HaJaro[KCHHs
MPaBOBOI CHCTEMH B3a€MOIii;

— PO3MOILT Ha BIAMOBITHUX YIPABITHCHKUX PIBHAX 1X (DYHKIiH, TOBHOBAXXEHb
IIO/I0 MOHITOPUHTY Ta peaisailii 3aBJaHp 3a0e3MCucHHs JIepKABHOI OC3IECKH B
rymMaHiTapHii cdepi;

— 3a0e3reueHHs] MOOYIOBH CHCTEMHU MPUHHATTS YHPABIIHCHKUAX pIilIEHb Ta
BU3HAYEHHS BiAMOBITAIILHOCTI 3a T BHKOHAHHS.

CrorosHi 10 3aKOHOJNABYMX, HOPMAaTHBHO-TIPABOBHX aKTIB 3a0e3MeueHHs
TIOJIITUKU JIEp’KaBHOI Oe3MeKr B TyMaHiTapHid cdepi MM MOXXEMO BiJIHECTH: Ha
3arajbHOJICP)KaBHOMY, HallloHaIbHOMY piBHSIX — KoHctutynito Ykpainu, 3akoHH
VYkpainu «[Ipo HamioHansHy Oe3neky Ykpainm», «IIpo 3acaam BHyTpilIHBOI Ta
30BHIIIHBOT Oe3nexmy», CTparerito HallloHaJIBHOT Oe3MeKn YKpaiHy; Ha BiIOMUOMY,
CEKTOpaJIbHOMY DIBHSIX — Taly3eBi, BiJIOM4i HOPMAaTHUBHO-TIPABOBI aKTH, YKa3u
[pesunenTa Ykpainu, pilieHHs ypsiy, BIANOBIIHUX MIHICTEPCTB; HA PErioHajb-
HOMY piBHI — PillICHHS MICIIEBHX JIEpPYKaBHHX aJMIHICTpalii (KOHIETILIi, Tporpamu).

AHani3yloun 3akoHOJaB4ye 3a0e3IeUeHHs MOJITUKU Oe3NeKH B TyMaHiTap-
Hill cdepi, HOTPIOHO BIAMITHTH, 1110 1€ TMTAHHS YaCTKOBO OXapaKTEPH30BaHO B
3akoHi «IIpo ocHOBHM HalioHanbHOT Oe3nexkn» Ta B Crparerii HalioHAIBHOT 0e3-
neku Ykpainu. [Ipore, sik Bka3ytots C. O. 3youenxo, C. I. 3miopyk, JI. B. Uymnpiii,
Ha3BaHI JIOKYMEHTH MaroTh JEKJIApaTHMBHUI XapakTep, 3arpo3u i BUKIMKUA B
rymaHiTapHii cdepi po3mIsgaroThCs KOMIUIEKCHO B TMOEIHAHHI 3 COLIaJIbHOIO
cdeporo. HakonndeHi npodiemu y ryMaHITapHii MOJITHII Ta MOCTiiHE 1X MOIIH-
OJIeHHS, PO3IIMPEHHs HOBHX 3arpo3 Oe3NeKH y TyMaHiTapHii cdepi moTpedyroTh
BIZIOKpEMHTH 1i Bil COLaJIbHOT 1 B TMOJAJIBIINX MPOTPAMOBHX, 3aKOHOIABYMX,
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HOPMaTHUBHHX JIOKyMEHTaX PO3LJIsAaTH, BUITMCYBATH T'YMaHITapHY CKJIaJJOBY Yac-
TUHY O€3IIeKH OKPEMO.

[Tix yac popmyBaHHS Ta BIPOBADKEHHS B HAHOIWKYMI 4Yac TOJITHKA JIep-
»aBHOT Oe3MeKH B r'yMaHiTapHii cepi BaXXIMBa POJb HAJIKHUTH BPaxXyBaHHIO IIUX
MMUTaHb Y po3po0JIeHH], TPUHHATTI HOBOT KOHIEMIIIT, IOKTPUHH, CTparerii Hallio-
HaJILHOT OE3MeKH JIepKaBH.

lany3eBa MOKTpUHA TyMaHITapHOI OC3MEKH TTOBUHHA BiT0OpakaTH JOBIOTPH-
BaJTi 1 GBI KOPOTKOCTPOKOBI HAI[IOHAIBHI IHTEPECH 3 MUTAaHb OCBITH, KYJIBTYPH,
OXOPOHH 3[J0POB’ I, PEJIIriHIX, €THOHAILIOHAJIHUX ITUTaHb, PO3BUTKY HalliOHAJb-
HOTO iH(OPMANIHHOTO TPOCTOPY, /1€ KOHKPETH3YEThCS X 3MICT, BU3HAYAIOTHCS
3arpo3n 00’e€KTaM HallioHaJIbHOI Oe3MeKN B TyMaHITapHil cdepi, OKPeCIIoThCs
MIPUHIMIK Ta MPIOPUTETHI HANPSIMU MONITUKM Oe3nekH i3 3abe3nedeHHs ryma-
HiTapHHUX iHTepeciB. Taka NokTpuHa Mae yxBamoBarucs pimenasmu PHBO i
BBOJMTHCS B JIit0 yka3oM [Ipesnnenta Yipainu.

VY crparerii NMOMITHKM Aep>kaBHOI Oe3leKkn y ryMaHiTapHii cdepi moBu-
HHI BiZloOpa)kaTHCs MeTa Ta 3aXOI peai3allii MOJITHKH JIepKaBHOI OC3IECKH B
rymaniTapHiid cgepi. Sk nmpaBuio, raiyzeBa CTpaTeris po3poONseETbCs 3 ypaxy-
BaHHSIM CTparerii HaIliOHAIBHOT OC3IeKH, ramy3eBoi TOKTPUHH Ha Tepiof Bia 5
70 10 pokiB i HOBUHHA KOPUTYBATUCS BIJIIOBIHO JI0 Cy4aCHUX YMOB, IOTOYHOTO
MOMeHTY [3, ¢. 56].

BiamnoBinHO 10 cTparerii MOMITHKY IepKaBHOI OE31eKH B TyMaHITapHil cdepi
Ma€e po3poONISATUCS IOpIYHA JiepKaBHa TporpaMa ado Mporpamu 3 BU3HAYCHHSIM
rajly3eBHUX JIep)KaBHHX OpraHiB, BIMOBIAAIbHUX 3a iX peainizanito. [l{opiuna nep-
»KaBHA IporpamMa peaiizanii HoNITHKH JAepkaBHOT Oe3Mekn y TyMaHiTapHiil chepi
yxBamoeTbest Kabinetom MiHicTpiB YKpaiHy 1 BHPOBAKYETHCSI OpraHaMy BUKO-
HaBYOI BJIAJIM Ta MICIIEBOTO CAMOBPSITyBaHHS BIAMOBIAHO 710 X KoMnereHii [4].

Ha piBHi periony noBuHHa OyTH po3poOiieHa Ta cXBaJieHa KOHLEMIS rymMa-
HITapHOT MOJITUKU PETriOHY 1 PO3MOPS/KSHHSIM TOJOBH OOJIepKaMiHICTpaii
3aTBEp/PKEHA IIporpama, 3aXoau 1 peasizarii.

OpHak, 3a POKU HE3aJICXKHOCTI YKpainu Oyiia copMOBaHa BiAOBITHA 3aKOHO-
JaBya 0a3a 31 CTAaHOBJICHHSI Ta PO3BUTKY OKPEMUX Taily3ei I'yMaHITapHOT MOMITHKH,
BUPILIEHHS OKPEMUX I TaHb JIePXKaBHOI Oe3MeKH B ryMaHiTapHii cdepi. bazoBumnu
HOPMaTHBHO-ITPABOBHMH aKTaMH HE0OXiqHO BBaxkaTh: «KoHIeNTyanbpHi HanpsiMu
JUSUTBHOCTI OpraHiB BUKOHABUOI BJIAIM 100 PO3BUTKY KyabTypr» (1997), «Ilpo
6i0mioTexkn 1 Gibmioreuni crpaBy» (1995), «Ilpo BumaBHmuy crpaBy» (1997),
HamionanbHa nokTpuHa po3BUTKY ocBiTh (2002), «/lepkaBHa mporpama po3BH-
TKY 1 (yHKIIOHYBaHHs yKpaiHchkoi MoBH Ha 2004 — 2010 poxu» (2003), «IIpo
3axuCT cycniabHOT Mopaii» (2003), «IIpo kynerypy» (2010), «IIpo oxopony apxe-
onoriunoi crammuuuy (2004). Ciix 3a3HAYUTH, 1O BITYM3HSHA 3aKOHO/ABYA Ta
HOpPMaTHUBHO-NIpaBoBa 0a3a B rymaHiTapHiii cepi nepedyBae chOrofHi B crajii
(opMyBaHHS Ta BJIOCKOHAICHHSL.
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3anpoItoHOBaHa y Meplii pOKU He3aJIeKHOCTI YKpaiH! HOBa HOPMaTHBHO-TIpa-
BOBa 0a3a (yHKIIOHYBaHHs OCBITHBOI Taiy3i B r'yMaHiTapHii cdepi JepkaBHOI
MOJNITUKK TMOTpeOyBaia OHOBJIEHHs, MOJEpHi3alii HOBUX BUKIIMKIB CYCIIJIBHO-
MOJITHYHOTO PO3BHUTKY JiepkaBu Ha novatky X XI cromiTrs. 3aTBep/ukeHa YkazoM
[Tpesunenta Yipainu Big 17 keitHs 2002 poxy «HamioHanbHa TOKTpUHA PO3BUTKY
OCBITH» BH3HaUMJIa CUCTEMY KOHLIENTYaIbHHUX 1JIed Ta MOIISAIB HA CTpaTeriio i
OCHOBHI HalpsIMH PO3BUTKY OCBITH. Y JIOKTPHHI 3a3Ha4Y€HO, 110 «MeTa JIePKaBHOI
MOJITUKH II0/I0 PO3BUTKY OCBITH IOJIATA€E y CTBOPEHHI YMOB JJISl PO3BUTKY 0CO-
OucTOCTI 1 TBOpYOI camopeaizallii KOKHOro rpoMajsiHiHa YKpaiHW, BUXOBaHHI
TIOKOJTIHHSI JIFOJIEH, 30aTHUX o0epiraté i MPUMHOXYBATH IIIHHOCTI HalliOHAIBHOT
KYyJIBTYpH Ta TPOMaJITHCHKOTO CYCITLIBCTBA, PO3BUBATH T 3MIIIHIOBATH CYBEPEHHY,
He3aJIeKHY, JEMOKPAaTHYHY, COIlialbHy Ta IIPaBOBY JIepKaBy sSK HEBiJ €MHY yac-
THUHY €BPOIICHCHKOI Ta CBITOBOT CITUIBHOTH [5].

HasiBHa cucrema IHCTHTYIIIHO-3aKOHOJABYOTO 3a0e3MEUEHHs JIepiKaB-
HOi Oe3Mekn B ryMaHiTapHii cdepi 30pi€eHTOBaHA Ha MPAaKTUYHY KOOPAMHAILIIO
BIJITIOBITHUX BUJIB [ISUTBHOCTI JCPKABHHUX 1 TPOMAJCHKUX IHCTHTYTIB 3a]yIs
BiZIBEpHEHHSI, BUSIBJICHHS ¥ YCYHEHHS MOTCHLIHHUX Ta pPeaJlbHUX BHYTPIIIHIX 1
30BHIIIHIX 3arpo3 Oe3Melli JIINHU, CYCIUIBCTBA, ICPKABH 3 MUTaHb T'yMaHITap-
HOTO PO3BUTKY.
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Beaoa KOuais [ImutpiBHa

acnipanm kageopu yusinLno2o npasa ma npoyecy
XmenvHuyvkoeo yHisepcumemy ynpasninua ma npaea imeni Jleonioa FO3vko6a
(m. XmenvrHuyskuti, Yxpaina)

IMPABOBA INPUPOJA TIEPCOHAJIBHUX JAHHUX

TepMmin «niepcoHasbHI AaHi», TONPH CBOE 3aKPIMJICHHS Ha PiBHI I[1JI0T HU3KK
creliayIbHUX 3akoHiB, BiacyTHid y LUK Ykpaiuum [1], y 3B’s3Ky i3 uMM mocTae
MTUTaHHS [TPO 3’CYBaHHS NPABOBOI NMPUPOAN NEPCOHATIBHUX JaHHUX Ta iX Micls
cepel 00’€KTiB IIMBUIBHUX IPABOBITHOCHH.

VY pimenni Koncrurynifinoro Cymy Vipaimm Big 20.01.2012 p. Ne
2-pr/2012 [2] MOHATTS NMEPCOHANBHHUX JaHUX TIIYMauuThCsl SK KOH(iIeHIiHHA
iHpopmaris mpo (iznuHy 0coOy: «IepcoHalbHI JaHl — 1e Oyab-sKi BiZIOMOCTI
M CYKYITHICTB BiloMocTel npo ¢i3uuHy ocoOy, sika ieHTu]ikoBaHa abo MoXKe
OyTH KOHKDPETHO ieHTH(iKOBaHA, a caMme: HalliOHAJIbHICTh, OCBITa, CIMECHHUI
CTaH, peNiriiHi MepekoHaHHs, CTaH 370pOB’s, MaTepialibHUi CTaH, ajpeca, Jlara
1 MicIle HApOKCHHS, MICIIC TPOXMBAHHS Ta TIepeOyBaHHs TOIIO, JaHi MPO 0CO-
OucTi MaliHOBI Ta HEMAHOBI BIJIHOCHHU IIi€1 0COOU 3 IHITUMH 0CO0AMH, 30KpeMa
YJIeHaMM CiM’1, @ TAKOXK BIJIOMOCTI TIPO TOIT Ta SIBUIIA, 10 Bi0yBanucs abo Bif-
OyBalOTbCSl B MOOYTOBOMY, IHTHMHOMY, TOBAPHCHKOMY, PO(ECIiHHOMY, TIITOBOMY
Ta IHIKMX cdepax )KUTTS 0coOu, 3a BUHATKOM JJAHUX I0JI0 BUKOHAHHS ITOBHOBA-
KEHb 0c00010, sIKa 3aiiMae rmocajy, nop’si3aHy 31 31iHCHEHHAM (YHKIIN AepKaBh
a0o opraHiB MiCIIEeBOTO caMOBpsilyBaHHs. Taka iHpopmalis npo ¢izundHy ocoly
Ta 4ieHiB ii ciM’T € KoH(iAEHIIHHOIO 1 MOXe OyTH MOLIMpPEeHa TUTBKH 3a 1X 301010,
KpiM BHIIAJIKIB, BU3HAUYCHHUX 3aKOHOM, 1 JIUIIIC B IHTEPECaxX HaIlllOHAJIBHOI Oe3IeKH,
€KOHOMIYHOTO JI0OpOOYTY Ta IpaB JIOMHNY.

Buxonsunm 13 pimennst Koncruryniiinoro Cyny YkpaiHu Ta 3aKOHOAABYOTO
3aKpIIJICHHS TePMiHa «IIePCOHANbHI AaH» K «iH(opmarii npo dizndHy ocody»
(ct. 11 3axony Ypaiuu «llpo indopmarito» [3]) Ta K «BiIOMOCTEH YU CYKyII-
HocTi BioMoctei npo disndyny ocoby» (ct. 2 3akony Ykpainu «lIpo 3axucr
MIEPCOHATBHUX JaHuX» [4]), MOKEMO BUCYHYTH TPH TBEPIUKEHHS 11010 PaBOBOT
MIPUPOIY TIEPCOHATBHUX JaHuX. [lepimii — mepcoHanbHi NaHi Hanexarb 10 HeMa-
TepiaJIbHUX Onar sik 00’€KTIB IMBUIBHUX BIAHOCHH. J[pyruii — nepcoHasibHi qaHi
€ pizHOBUIOM iH(popmaiii. TpeTiit — nepcoHaNbHI TaHi HaJekKaTh 10 0COOMCTUX
HeMalHOBHX OJar.

[lepcoHanbHi 1aHi € HeMaTepiaJbHUMHM OaraMu, OCKUIBKH HE HaJeXaTh 10
MIPE/IMETIB MaTepialbHOTO CBITY, HE MalOTh MaTepiaibHOl ((izndHoi) cyOcTaHii,
HE MalOTh FTeOMETPUYHUX (HOPM, pO3MipiB, KOIbOPY Tol0. OZHOYACHO 3 HEeMaTepi-
QJIBHOIO TIPHPOJIOI0 MEPCOHANIBHI JJTaHI MOXKYTh OyTH 30epekeHi Ha MaTepialbHUX
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Hocisix (y (opMi KapTOTeK MEepcoOHANBHHUX JaHWX) abo BimoOpaXkeH! B eNeKTpo-
HHOMY BUIVIsII (0a3a MEpCOHANLHUX JaHUX B CICKTPOoHHIM (opmi). [Ipu mpomy
MEPCOHABHI JlaHi, Oyay4d IH(POPMAIIIEID, OJHOYACHO € 00 €KTOM OCOOHCTHX
HEMalHOBHX MpaB (0COOMCTHM HEMalHOBUM OJ1arom).

[epconainbHi JaHi sk 0coOMcTe HEMalHOBE O1aro XapakTepu3yeThCsl HeMan-
HOBOIO ITIPHPOJIOI0, X04Ya B CHJIy Cy4acHOTO PIBHS PO3BHUTKY MarepialbHOI Ta
JIyXOBHOI KYJIBTYpH, COIi1aJIbHO-€KOHOMIYHUX BIJTHOCHH Ta iH(opMmaliitHoro mpo-
CTOpY 00’€KTMBHO MOXYTh HaOyBaTh MaitHOBOI LiHHOCTI. [Ipu oMy 6idomocmi
npo Qizuuny 0cody cami no cobi 3a1uuarOmscs HeMauHoOSUMU O1a2aMu, OCKUTBKH
HE CTBOPIOIOTHCS B TIPOLIECi BUPOOHMIITBA Ta HE MAIOTh IPOIIOBOT OIIHKH. A Maii-
HO8A YIHHICIMb NePCOHANLHUX OAHUX MOdCe DY 00YMO8LeHA 0COOUCTNICTINIO CaMOT
0cobu (Hanpukao, 3a2aibHOBIOOMOL) abo CmMeopreamucsL 6 npoyeci 0bpobKu
NepCOHANLHUX OAHUX.

[Torpy HEBINAUIBHICTE TEPCOHAJIBHUX HAaHUX SIK OCOOMCTOr0 HeMalHO-
BOTO Onara, GoHu HaodileHi 6i00cobNenicmio 3aBASKH 00 €KTYy BIJIOMOCTCH
(inopmariist mpo KOHKpeTHY (i3ndHy 0co0y), KUTBKICHOTO Ta SIKICHOTO 3MICTY
BIJIOMOCTEH (CKJIaJ] MepCOHAIBHUX JaHUX, sIKI 00pOOISIOTHCs ), 30BHILIHIN Gopmi
(enmexTponHi hopmi Ta/abo y dhopmi kaprotek). [lepcoHanbHi 1aHi HaIEKATh 10
00’€KTHBOBaHMX HeMaTepialbHUX OJar, sKi BUPa)XEHI B JOCTYMHIH ISl CIIPHIA-
HSITTS] OpraHaMu JIFOACHKUX YyTTIB 00’ eKTHBHIH (hopMi. OO’ €KTHBOBaHICTh BKA3ye
Ha 30BHILIHIA CTOCOBHO Cy0’€KTa XapakTep MepCOHAIBHUX JJaHUX. Y CBOIO Yepry,
00’exTHBOBaHa (hOpMa TMEPCOHATBHUX JIAHUX CTBOPIOE MOXIIUBICTH IX BHKOPHC-
TaHHS y BIJJpUBI Bil 0cOOM-HOCIs (Cy0’€KTa MepCOHANBHUX JIAaHUX ), 10 CBIIYHUTH
PO BIAMITBHICTh TAKUX JTAHHX.

IHepconanvui 0ani sik ocobucme Hemaunose 61a20 HAOLIEHI MAKUMU O3HA-
kamu: 1)BimocoOneHocTi; 2)00’€KTHBOBAHOCTI; 3)BIAAUIBHOCTI TpaB Ha
MIEPCOHANBHI JIaHi; 4) BOJIOIIIOTh CKOHOMIYHOIO I[IHHICTIO; 5) MalOTh BIACTUBOCTI
TOBapy; 6) 3aTHOCTI OpaTH y4acTh B EKOHOMIYHOMY 00OpOTI.

JlediHinis nepcoHaIbHUX JAHUX Y HAIllOHAJILHOMY 3aKOHOJABCTBI B LIJIOMY
BIJINIOBIIa€ €BPOICHCHKUM CTaHAApTaM, 3aKpIIUICHMM Y BKa3aHUX MIKHapOJ-
HUX JOKyMeHTaX. [Ipu boMy GusHauenns nepcoHanbHux Oanux y 6imuusHaHOMY
3aKoHi pakmuuno 3anozuuero 3 Jupexkmusu 95/46/€C.

Busnauenns nepconanvhux Oanux CmMpyKmypHO OXONIIOE YOMUPU O3HAKU:
1) BiIOMOCTI 4M CYKYIHICTh BIIOMOCTEH (BKJIFOYATH OyIb-IKy 1H(QOPMAIIiO PO
0c00y); 2) CTOCYIOThCS 0€3MOCEpPEIHhO YU OMOCEepenkoBaHO (i3HMYHOI 0coOu
(«npo bisumuny 0c00y»); 3) ix cy0’ektoM € (hismyHa 0Cc00a, HE3AIEKHO Bij ii
IpOMaJITHCTBA, TIOCTIMHOTO MICIS MPOXKMBAHHS YW 1HIIOTO HPABOBOTO 3B’SI3KY
3 JepkaBolo; 4) diznuHa ocoba € inenTudikoBana (B rpymi ocid BoHa «BHILIS-
€THCS» 3-TIOMDXK 1HIINX WICHIB Irpynu a0o Moke OyTH KOHKPETHO 11eHTH(iKOBaHa,
BUXOJSYH 13 00CTaBMH KO)KHOTO OKPEMOTO BHIAJKY (B IpyIri ocid BOHa «BHIi-
JISIETBCS» 3-TIOMDK IHIIMX YICHIB TPYIH); 5) BIZOMOCTI Ipo 0coly HaOyBaroTh
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MIPaBOBOTO PEXUMY TEPCOHANBHUX JIAHHUX 13 MOYAaTKOM OOpPOOKH MEepCOHAIBHUX
JaHuX, TOOTO Oynb-gKoi i ab0 CyKYyITHOCTI JIili, TaKuMX SIK 30MpaHHs, peecTpa-
11isI, HAKOTTMYCHHSI, 30epiraHHsi, aJanTyBaHHs, 3MiHa, IIOHOBJICHHS, BUKOPUCTAHHS
i mommpeHHs (PO3MOBCIOMKCHHS, peatizallisi, mepeiada), 3HeOCOONCHHS, 3HU-
LICHHS TIEPCOHATBHUX TaHUX, Y TOMY YHCIi 3 BUKOPHCTAHHIM iH(OpMamiitHuX
(aBTOMaTH30BaHMX) CHCTEM.

[Tpu uboMmy o3naka i0eHmu@iko8anocmi NePCOHATLHUX OAHUX € GUZHAYATb-
HO0 TI1J] 4ac MOLIMPEHHS Ha BIJIOMOCTI ITPaBOBOTO PEKMMY TIEPCOHATIBHUX JIAaHUX.

TTOHATTS «IEePCOHATBHUX TAHUX» CIiJl BiIMEKOBYBAaTH Bil CyMiKHHX oMY
MOHSATH: «iH(pOpMalis TPO 0co0y», «BIIOMOCTI NMPO OCOOMCTE XUTTS (izuy-
HOT 0COOMY», «O3HAKH, IO IHIUBIAYali3y0Th (Gi3udHy 0co0y». Vci yi nowsmms
mawomo cniibHuli 0ocsz, TOOTO Ti UM 1HIII BIZIOMOCTI MOXXYTh OyTH OJIHOYACHO
MEpCOHAILHUMH JaHUMH Ta iH(OopMaIlito mpo 0coly, BIJOMOCTSIMH ITPO 0COOUCTE
KUTTS (Pi3MYHOI 0CcOOHM, O3HAKAMU, IO IHAMBIMYaNi3ylOTh (i3udHy 0ocoOy. s
PO3MENCYBAHHS YUX NOMSIMb 3a 3MICTNOM CI0 BUKOPUCMOBYS8AMU (hakm oOpoOKu
8i0n06ioHux gidomocmetl. TOOTO BiIOMOCTI HAOYBAIOTh MPABOBOTO PEKUMY TIEp-
COHAJILHMX JAaHUX B PE3YJBTATi TOTO, IO CTAIOTh MPEAMETOM OOPOOKH.

Iooin nepconanvhux 0anux Ha 6uou 8i00Opadicae GIOMIHHOCMI 8 IX Npaso-
somy pexcumi. Hacammepen, ciil po3pi3HsITU 3arajbHi Ta YyTIHBI MEPCOHABHI
JIaHi, MO0 SIKUX 3aKOHOIABCTBO BCTAHOBIIIOE OCOOJHMBI BUMOTH 10 OOpPOOKH.
[lepcoHanbHi 1aHi TaKOX MOXKYTh OyTH MOJAIEHI Ha Ti, 10 HAJIEXaTb, Ta Ti, 110
He Hajexarb 10 iHdopMallii 3 00MEXEHHM JO0CTYIIOM 3aKOHOJIABCTBOM, Y TOMY
YHCITI TUX, SIKi 3a00POHSETHCS BIIHOCUTH J10 iH(pOpMaIlii 3 00MEXEHHM JJOCTYIIOM.
3a IpaBOBUM PEXHMMOM TaKOXK CIIi/I OKPEMO BUAIISTH NEPCOHAIBHI JaHi, Ki Mic-
TATHCS B MyOniyHil iH(OpMaIii.

B pesynbrari npoBegeHoro anamnizy 3akoHy Ykpainu «[Ipo aBTopcbke mpaBo
Ta cyMikHa ripaBa» Ta Jlupekrtusu 96/9/€C €ppormneiicskoro [lapmamenty ta Pagu
«IIpo mpaBoBwmit 3axuct 6a3 manux» Big 11 Oepe3nst 1996 poky Oyio 3podieHO
BHCHOBOK TIPO Te, 1110 0a3a MePCOHANBHUX JaHUX Oyle OJHOYACHO BIAMOBIIATH
YMOBaM OXOPOHO3/IaTHOCTI 0a3u JIaHMX sIK 00’€KTa aBTOpCchKoro npasa. L{e o3Ha-
4ae, o 00HA U ma cama 6a3a NePcoOHAILHUX OAHUX MOdCe NIONA0amu nid 3axucm
NepCOHANLHUX OAHUX MA 3AXUCT NPABA A8MOPCMEd.

Taxum yunom, nepconanvbhi dani — 11e BiJOMOCTI a0 CYKYITHICTh BiZIOMOCTEH,
sIK1 6€3M0CepeTHBO Y OMOCEPEAKOBAHO CTOCYIOThCS (Pi3MYHOT 0COOH, HE3aIeKHO
Bifl 1l 'pOMajSHCTBA, MOCTIHHOTO MICIsS MPOXXMBAHHS YM IHIIOTO MPABOBOTO
3B 513Ky 3 JIEPIKABOIO, SIKA € IX HOCIEM, Ta JJO3BOJISIFOTH KIIPSIMO» 200 «OIMOCEPEIKO-
BaHOY ii 1;7IeHTH(IKYBaTH 32 YMOBH, 1110 TaKi BIIOMOCTI Oyi10 0OpOOIEHO HIISIXOM
30upaHHs, peecTparllii, HAKOMWYCHHs, 30epiraHHs, aJanTyBaHHS, 3MiHU, [TOHOB-
JICHHSI, BUKOPHUCTAHHS, TIOIIMPCHHST 3HEOCOONCHHS, 3HUILCHHS, Y TOMY YHCII 3
BUKOPUCTaHHSIM iH(OpMaLiitHuX (aBTOMaTH30BaHHUX) CHCTEM.
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Bineuska Tersina BikTopiBHa

ooyenm kagedpu nonimonoeii i coyionozii
Kam sneyb-Ilodinbcvkoeo Hayionanvroeo yrigepcumeny imeni Isana Ozienka,
KAHOUOam COYLONOSIMHUX HAYK, OOYEeHM
(m. Kam sneywv-Tloodinbcokuti, Ykpaina)

BILIMB KOHCTUTYLWIMHUX HIHHOCTEN HA ®OPMYBAHHS
T'POMAISTHCBKOI'O CYCIILJIBCTBA B CYYACHIM YKPAIHI

XapakTepHUM MONITUYHUM TpeHjaoM KiHis XX — mouarky XXI cr., mo
HOro CTUMYIIOIOTH CBITOBI MpPOIECH IVIO0Aaii3allii, cTae 3HAYHE MOIIMPCHHS
iIeWHUX I[IHHOCTEH TIPOMaJSTHCHKOTO CYCIIJIbCTBA Ta po30y/loBa Ha Iiif OCHOBI
JIEeMOKpaTHIHUX JiepkaB. L{st «Tpetst xBuiis» 3riguo 3 BueHHsM E. Toduepa nemo-
Kparu3allii HWHI OXOIMJIa BCI KOHTHHEHTH CBITY, mepenyciM €Bpasiro, — apean
KpaiH KOJIMIIHBOTO COLiaIiCTUYHOTO Tabopy. BogHouac efdopist «kiHIs icTopii»
— MOJIITUYHOTO PO3BUTKY JIFOACHKOT IUBLTI3AIli1 SIK BCECBITHBOTO TPiyM(y CHCTEMHU
ni0epanbHOI IEMOKpATii B Cy4aCHUX yMOBaX CBITOBOI (hiHAHCOBOI Ta CKOHOMiY-
HOI KPH3H MOCTYIIOBO 3MIHIOETHCSI HA TPUBOJKHE MEPEAUYTTs] HAPOIKESHHS HOBOT
MOJIENI CYCHIJIbCTBA, 10 KPOKyBaTHME Jlalli, pPO3BHBAIOYM HOBI I[IHHICHI 3acaan
OyTTs Ta NMPETEHYIOUN Ha JIOCKOHAIIICTh «ITOCTIHIYCTPIabHUX» 4N «iH(popMa-
ifHUX» cycnuibeTs [1, ¢. 27].

ToMy HaI3BHYAHO BaXUIMBOK M JIOCHTH aKTyaJbHOI MPOOJIEMOIO TOJi-
THUYHOTO PO3BUTKY CydacHOi YKpaiHM € IHTaHHS (OPMYBaHHS I'POMaJSTHCHKOTO
cycmijberBa. LliTkoM yrneBHEHO MOXKEMO KOHCTaTyBaTH, IO HIETHCS TPO
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icHyBaHHSI YKpalHM B HOBITHIH CHCTEMI HWBUTI3AI[IfHUX KOOPAMHAT TPETHOTO
TUCSYOJIITTS, SIKa aKTyalli3yBaTUMe Iepe]] KpaiHOI JOCHTh ToCTpi mpodiemMu Ha
BUIIPOOYBaHHSI T CHPOMOXKHOCTI «CKOYNTH Ha MIHIKKY I0i3/1a», 1110 BKE CTPIMKO
HaOupae pyx 70 HOBOT (opmalrtii, Y1 3aJTUIIUTUCS OCTOPOHb, Ha 33/IBIPKY CBITOBOI
nUBLII3amii?

He Tak Bxe W JaBHO, B OOy POMaHTH3MYy HOBOHApOJDKEHOI HE3alIeKHOT
VYKpaiHCBKOI JiepkaBu, HaM 371aBajiocsl, O JOCTaTHbO 3akpinuTH B KoHcTuTymii
TIOJIOKEHHS TIPO JIEMOKPATUYHHUN yCTpill JepKaBH, SIK JIEMOKparisi, Haue Maris,
BIIACHOPYY MPHIIE 10 YKPATHCHKOTO 3arajy. AJie 3 4acoM 3’sICyBaJIoCs, IO MUISX
JI0 CHIPaB)KHBOT JIEMOKpATii BayKKHUiA, OosicHUH 1 TpuBanuii. Jlorika 1poro nuisxy
ITIKOPSIETHCST TIEBHUM 3aKOHAaM 1 3aKOHOMIPHOCTSIM, TIPUXOBYE B COOI PH3MKH 1
HeOe3MeKH, Mpo sIKi MU HaBITh HE 3/10Ta/lyBajIHCs.

VY 1iioMy MM BHSIBHJIMCS HE TOTOBHMH OCSTHYTH 3MICT JyMKH TIPO Te, IO
JIEMOKpaTHu3allis SIK MPOIeC MePEeTBOPEHHS CYCIUILCTBA 1 JIepKaBH 3 TOTAJITap-
HUX Ha JEMOKpATHYHI € HE BOJHOBHM PHUBKOM HalllOHAJIBHO-AEMOKPATHYHHUX CHII
(TIepemyciM MO THKO-YTIPABIIHCHKOT €JTiITH), 1110 BUTSTHYTh 32 COOOI0 BCIO KpaiHy,
Bce CycniibeTBO. Lle — meBHI nmpaBuiia i Mpoueaypy pyxy B MOJITHYHOMY IPO-
CTOpI, sIKi 0a3y10ThCs Ha BIAMOBIIHINA CHCTEMI LIHHICHUX KOOPJMHAT.

Sk ciymrHO 3ayBakye BiOMUI BiTUM3HSHUIE corionor B.Crenanenko, rpo-
MaJITHCbKE CYCHUIBCTBO € TOHSTTSIM, CHMBOJIIYHUM TIOJIEM, PO3Tally)KEHHSIM
COI[IaJIbHUX IHCTUTYTIB, MPAKTHK Ta IIIHHOCTEH, SIKE OXOILIIOE KOMITJIEKC OCHOBHHUX
XapaKTepUCTUK Ta IapaMeTpiB CyCHUIBHOT KUTTEISUIBHOCTI, sIKa BiIOKpEeMJICHA
BIJl ICP’KABH 1 € CAaMOOPraHi30BaHO |5, . 6].

Ile — KOMIIIEKCHHUI COLIOKYJIBTYPHHI Ta CyCIHiIbHO-TIONITHYHUN (hEHOMEH,
SIKMH OXOIUTIOE HAasIBHICTH Ta PO3BUHEHICTB!

— coUiaJIbHUX IHCTUTYTIB (HE3aJIeXkKHI Me/[ia; TpOMaJIchbKa lyMKa; J0OpOBiIbHI
acoriamii Ta 00’eJHaHHS TPOMaJISH; TPUHIMIT BEPXOBEHCTBA TpaBa, peaizoBa-
HUH y pIBHOCTI TPOMaJsH IEpe/ 3aKOHOM Ta B PEaJbHOMY JOCTYII TPOMaIsiH
JI0 TIPaBOBOI CIIPaBEIUIMBOCTI; CTPYKTypOBaHa TIOJIITHYHA OMO3HUILS;, CHCTEMHU
30BHILIHBOTO TPOMaJICKKOTO KOHTPOJIO 32 BII3J0I0 Ha BCIX PIBHSX, BKIIOYAIOUYH
HE3JIC)KHUH MTPOKYPOPCHKUH HAIIIs, apilaMEeHTChKI KOMICIT, mapiaMeHTChKi Ta
IpOMaJIChKI ayIMTOPCHKO-KOHTPOJIbHI KOMICii; MpaBo3axyuCHI opraHizaiii — «CTo-
POXXOBI COOAKH CyCIILCTBAY);

— COLINIbHUX TPAKTUK (CYCHiJbHA aKTUBHICTh TPOMAJISH, IO HE OOMEX-
YETBhCS Y4acTIO Y BUOOpax; rpOMaJIChKi PyXH; iHIIIaTUBHI IPYIH; TPOMaISTHCHKA
3aIIy4YCHICTh JI0 JOOPOBUIBHHUX CYCHIIBHHUX, MOYACTH HEPOpPMaTi30BaHUX Ta
«BIPTyaNbHUX» (HANpPHKIAJ, Yepe3 IHTEpHET-IUCT) 00’€aHaHb; MoiH(GOpMOBa-
HICTh — 3HAHHS MICLEBHUX Ta 3arajbHOHAIIOHAJIBHUX HOBHUH; MIPAaBOBA KYJBTYpa
Ta BMIHHS 3aCTOCOBYBATH NPAaBO3axHCHY Ta CYJOBY CHCTEMY; JiSUIbHICTh He3a-
JISKHUX TPAaBO3axXMCHUX HEAEPKABHUX OpraHizaiiil; J00iI0BaHHS CYCIIJIBHO
3HAYMMUX 1HIIIATHB);
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— CyCIIUIBHMX LIHHOCTEH Ta 4YecHOT (IUTIOpai3M, TOJEPAaHTHICTh, JOBipa
JI0 CIIBBITUM3HUKIB Ta CYCHUIbHUX IHCTUTYTIB, 3J[aTHICTH JO KOMIIPOMICiB 0€3
BTpPAaTH TTHOCTI, CAMOIIOBAara, BBIWIUBICTh, TPOMAJIChKa CONIAPHICTh Ta B3aEMO-
noriomora) [5, ¢. 6-7].

KoHkpeTHO-icTOpHUYHI MOJEi TpOMaJSHCHKOTO CYCHUIBCTBA MalOTh CBOI
COLIIOKYJIBTYpHI Ta HalliOHAIBHI 0COOIMBOCTI, SIKI MPOSIBISIIOTHCS Ta aKTyallizy-
I0ThCS B PI3HUX KpaiHax IMO-pi3HOMY.

I'poMasisiHCBKE CyCIUIBCTBO, HAaBITh Y KOHTEKCTAaX PO3BHHYTHX JEMOKpATIii,
He € IKCOBaHMM pa3 i Ha3aBK /1 JOCSITHYTHM CTAHOM, 1€ — IPOIIec, SIKiid BUMarae
CYCHIJIBHO-TPOMA/ISTHCHKUX 3yCHJIb 10 HOTO TiATPUMIII Ta BIATBOPEHHIO Y HOBUX
aKTyaJbHUX (hopMax.

Came rpomMajsiHChKe CyCHUIBCTBO MPUMYIIYE (hOpMalIbHY JIEMOKPATIIO «IIpa-
IIOBaTH». SIK MEpPEKOHINBO JIOBOJMTH aMEPHUKAaHCHKU JIoTiK 1 (hinocod Ximapi
[TatHEeM, rOpM3OHTAJIBLHO OpraHi3oBaHi JOOPOBULIBHI acoliamii, sKi NepeTnHa-
I0Th BEPTHKAJIbHI COLIANBHI PO3MOAII B CYCIIBCTBI, € OLIBII CHPUSTINBUMU
JUIsl PO3IIUPEHHS COiaIbHOT Kooneparii, Uit popMyBaHHS HOPM J1OOPO3HUIIH-
BOI B3a€MHOCTI 1, TAKMM YWHOM, JJIsl CTAHOBJICHHSI €()eKTUBHOT IEMOKpATIii, aHIK
iepapxivHi a00 KIIIEHTUCTChKI CTPYKTYpH [1, c. 28].

Otxe, rpOMajsSHCBbKA KyJIBTypa «y3arajbHEHOI JIOBIpW» Ta COIialibHa COJIi-
JIAPHICTh TPOMAJSIH € BaXJIMBUMHU ITOKAa3HWKaMH PO3BHHYTOTO 1 CTabiLIbHOTO
TPOMaJISTHCBKOTO CYCITUIBCTBA. UM HE € TepeBa)KHO HEeraTHMBHHM TOTEHIal «y3a-
raJbHEeHO] IOBIpH» YKPATHCHKOTO CYCITUILCTBA OJIHIEIO 13 IPHYHMH «3aMOPOKEHOT 0
CTaHy yKpalHChKHX pedopM Ta MPOsIBIB CTarHarii 1eMOKpaTH3aliiiHoOro rporecy?

AHai3yloun pesysbTaTH MOHITOPHHIY YKpaiHChKOro cycmijberBa 3 2004
no 2018 pp., MO)KEMO BiJJ3HAYUTH CTAOUILHO KPUTUYHO HU3BKUH PiBEHb JOBipH
TPOMaJISTH JI0 TTOJIITHYHO-aIMIHICTPaTHBHOI c(hepy Aep’KaBH — BIAJHUX IHCTUTY-
TiB, TOJITUYHUX MApTiH, OpPraHiB MPaBOMOPSIKY, MPOPCIITIOK (TpaguiiiHuX Ta
HoBuX). CepeHiii Oan DOBIpH MO0 IUX IHCTUTYIIN 32 I’ ITHOATBEHOIO HIKAJIO0
(Bim «1» — «306cim He 008Iipsao» O «5» — «YiIKoM 008Ipsiio») HE TICPEBUIILYE
«3» — Ti€l CHMBOJIIYHOT CTAaTUCTHYHOT MEXI, sIKa YMOBHO BiZIOKPEMIIIOE JOBIpY BiJl
HesoBipy rpomajsH. Haromicts, cdepu HaONMmkeHi 10 MPUBATHOTO CBITY O0COOH,
Taki sK: CiM’sl, pOAMYi, KOJCTH, CyCiTU, — CTa0UIbHO KOPHCTYIOTHCS OLIBIIOO
JIOBIPOIO TPOMAJISIH, BIIEBHEHO «IIEPEBAJIMBILI» 32 CUMBOJIIYHY TPiHKy (ciM’s Ta
ponuui — 4,5) [4, c. 39].

Jns ananizy mpoOiieM rpoMajisiHCHKOTO CYCHUIBCTBA 3YIMHHUMOCH JIETajlb-
Hille Ha JBOX cdepax cormiaiabHOl peabHOCTI — JOBIpi 10 CIHIBBITYM3HHKIB Ta
10 3MI. «CriBBITYM3HHUKNY — L€ Ti «CBOi HE3HAMOMII», SIKI YTBOPIOIOTH CHUM-
BOJIIYHE TIOJIC YSBJICHOI CIUIBHOTH Oy/Ib-SIKOTO CycHiibCTBa. CTyIiHb JOBIpH 10
«CBOTX HE3HAHOMIIIB» € COLIOKYJIBTYPHOIO XapaKTEPUCTUKOIO CYCIIJIbCTBA, SKa
MOB’si3aHa 13 0COOIMBOCTAMHU HOTO ICTOPHYHOTO, KYJIBTYPHOTO, MOJITHYHOIO Ta
COLIAJTbHO-EKOHOMIYHOTO PO3BHTKY.
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[TomipkoBaHUii piBeHb, aje BCE K TaKH JOBIPH YKPaiHCBKMX I'POMaJISH OJMH
JI0 OJHOTO, Ja€ MIJICTaBH IS JESKOTO ONTHMI3MY IIOJO MEPCIEKTUB PO3BUTKY
KOOTIepallifHUX Ta TOBAPHCHKHX 3B’SI3KIB, JyXe MOTPIOHUX SIK Uil e(heKTUBHOT
€KOHOMIKH, TaK 1 JUIsl JI€3IATHOTO TPOMAJITHCHKOTO CYCHIJIbCTBA, a/PKEe KOJH i€
TIPSIMO-TIPOTIOPIIIHHA KOPEJSLIsl MDXK PIBHEM €KOHOMIYHOTO PO3BUTKY CYCIUTHCTBA
Ta piBHEM JIOBIPH JI0 «CBOIX» (1 «HE CBOIX») HE3HAHOMIIIB, TO MOMJIUBHH 1 3BO-
POTHUI 3B’SI30K — B3a€EMHHMH KPEIUT JOBIPH IPOMAISIH MOXKE pPEaili3oByBaTHCh Y
€KOHOMIYHHI1 Ta COLiaJIbHUI YCITIX CyCITbCTBA. 3 1HIIIOr0 OOKY, BIITHOCHO HEIoraHi
TOKa3HUKU MDKOCOOMCTICHOT JIOBIpH B YKPAiHCHKOMY CYCITUTBCTBI MOXKYTh TaKOX
O3HaYaTy Te, IO «KYJIBTypa» KIIE€HTU3MY, KYMOBCHKHMX Ta He()OpMaIbHUX 3B SI3KIB
OXOIMJIM BCE CYCHIJIBCTBO 1 IyCTHIIM IIMOOKI KopeHi. KimienTi3Mm Ta HedopmabHi
3B’s13KU 3aMOBHIOIOTH CaMe Ti CYCIUIBbHI HIlll, SIKi 3a3BHYAl PETYITIOI0THCS 3aKOHOM.

3acobu mMacoBoi iH(opMallii MatOTh OCOOJIUBE 3HAUCHHS B KOHTEKCTI TpoMa-
JSIHCBKOTO CcycrijbeTBa. 3MI BUCTYNalOTh THM MeEIiyMOM-IIOCEPEIHUKOM, SIKHIA
YTBOPIOE 3B’5130K MIXK JICPIKABOKO Ta CYCIiIBCTBOM. HesasexkHi Mejiia BTLTFOIOTh
Ta PENpe3eHTYIOTh I'POMAJICEKY JYMKY SIK COILaJbHUH IHCTUTYT 1 SIK «4eTBEpTa
BJIajia» 3AIMCHIOIOTH (YHKIIi criocTepiraya Ta KOHTpoJiepa 3aKOHOAAaBYOT, BUKO-
HaBuoi Ta cy70Boi Biaau [2, c. 118].

BaxnmBicTh 3ac00iB MacoBoi iHpopMarii 1 TPOMaaSTHCHKOTO CyCIUIBCTBA
MoJIATae TaKOXK y CTBOPEHHI CHMBOJIIYHOI MyOiiuHOl cepn — ysIBHOI 3arajbHO-
rpomaJicbkoi TpHOYHH, sSIKa MOXKE CIIyTYBaTH JJIsl BUCJIOBJICHHS Ta JIOOiIIOBAaHHS
CYCHIJIbBHUX Ta MicueBHX iHTepeciB. Po3BHTOK I[HTEpHETy 3HauHO pPO3IIUPUB
moJie myOTiYHOT Chepu CYCHUTBCTB 1 MPUHIC 13 COOO0 3MiHU, 5IKi, MOXKIIUBO, HE
MEHII BaXKJIMBI Il TpaHcopMmanii myOimiyHOCTI W PO3BHTKY I'POMaJSTHCHKOTO
CYCIIJIbCTBA, HIX PO3BUTOK razeTHoi inaycrpii Bix kinnsg XVIII ct. Tak, 3HauHe
po3uMpeHHs cepu myoiaHOCTI, CBOOOAM CII0BA Ta AYMKH YKPaiHCHKUMH OIO3H-
uiftaumu [HTepHeT-BUaaHHAME K. XX — o4, XXI CT. 1aroTh MiICTaBU IS TAKOTO
TBEP/IKCHHSL.

Harowmicte, st aHaii3y rpoMaJitHCHKOTO CYCIIJIbCTBA 0COOIMBO BaXKJIMBUM
€ ()eHOMEH TaK 3BaHOTO «3CYHYTOTO 3aiyueHHs». Lle 03Hauae, mo noniTHyHa Ta
CYCHIJIBHO-TPOMAJICbKa aKTUBHICTh CyYaCHHX I'DOMAJSIH € EMi30[UYHOI0 CHTY-
ATUBHOIKO 1 30PIEHTOBAHOIO HAa KOHKpPETHY mpobiemy. Came mpobiiema, Kpu3oBa
cuTyaliss abo BakJiMBa I'pOMaJIChKa IHII[laTHBa MOXYTh OyTH Karaizaropamu
PO3ropTaHHs KaMIaHii, TpOMaJsIHCHKOTO pyxy a0o iHImmMX Gopm Moobinizamii rpo-
MaJITHCBKOTO CYCITUIBCTBA Ha 3araJlbHOHAIIOHAIEHOMY YH MICIIEBOMY DIBHSIX.
Takumu nozisiMU, 1110 BUCTYITWIIM CBOTO PO TECTOM Ha 3pLTICTh Ta MOTEHIliA
IpPOMaJITHCHKOTO CYCIIBCTBA, Oy/IM chpaBa 3HHUKIOrO jKypHaiicra [oHramze
Ta MOJITHYHA KpH3a, MOB’s3aHA 13 «KACETHUM CKaHIaiomy», Maiiman 2004 p.,
Pesomtorris rigaocti 2013 — 2014 pp.

Mu x 3BepHEMO yBary Ha OKpeMuii OJIOK MUTaHb, SKi MAIOTh PIOPUTETHE 3HA-
YEHHSI JJIsl IEPCIIEKTHB TPOMa/ISTHCHKOTO CYCIIILCTBA B YKpaiHi. AHaii3 AesKuX
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MOKa3HUKIB-1HJMKaTOPIB MOTEHIIaJly T'POMAJTHCHKOTO CYCHUIBCTBA B YKpaiHi
MIATBEPIIKYE CKIAIHICTH Ta MPOOIEMHICTh MPOIECiB fioro popmyBanHs. OqHIERO
i3 IIEHTPAIBLHUX MPOOJIEM PO3BUTKY IPOMAJITHCHKOTO CYCIILCTBA B YKpaiHi €, Ha
Haly TYMKY, TPaJUIIHHO aBTOPUTApHUIN CHOCIO (QyHKIIOHYBaHHS BIaHHUX Bij-
HOCHH y CYCIUJIBCTBI, @ BIATaK KPUTUYHO HU3BKHH pecypc JTOBIpH IO BIIAJHUX
IHCTHUTYIIN 3 OOKY CYCIUIBCTBA.

IMuTaHHs NUBITI30BaHUX B3aEMOBITHOCHH BJIaJIU 1 CYCIIBCTBA, BIZIMOBH BijI
3BEPXHBOTO CTHIIIO (PYyHKIIOHYBAHHS BIIaJM Ta TPaJULIHHOTO pexuMy ii «3aKpu-
TOCTI», @ TaKOX IOB’s3aHI 13 PEKUMOM «IIPO30POCTi» MPOOIEMHU HE3aAJIECIKHOTO
TPOMAJSTHCHKOTO KOHTPOJIIO 32 JMisUIBHICTIO BCIX TUTOK BIAAX, ii MiI3BITHOCTI
TPOMaJICHKOCTI Ta, OUIBII IIUPOKO — MOKIIMBOCTI I'DOMAaJTHCHKOTO 3ay4eHHS
JIO TIpOlleCcy TPHHHSTTS MOJITHYHHUX PILNICHb CTAJIU SIK HIKOJW aKTyaJlbHUMH.
VineThest po HaiiGibin IPUHIMIIOB pedOPMHL, OB’ A3aHi caMe i3 CYTTEBOKO 3Mi-
HOIO y CrIoco0i B3aeMoii BIaJJHUX CTPYKTYp i3 rpoMaschKicTio. CyTHICTH HOBOT
cTpareriqyHoi 3MiHH ITOBHHHA IOJISITaTH B IIEpeopieHTalii Bifl BIJDKMIOT MTOMITHKA
«JIeMOKpaTU3aIii» 10 TOJIITHKKA PO3BUTKY I'POMAJSTHCHKOTO CyCITLILCTBA.

I, HacamKiHeIb, polec (opMyBaHHs TPOMAJSTHCHKOTO CYCITLIBCTBA € JIOCHTh
TpHUBAIUM 1 1oTpedye, B MEPIIy Yepry, CyTTEBUX 3MiH Ha PiBHI MacoBoi CBijo0-
MOCTi KOXHOTO i3 Hac. TyT Ha JyMKy CIagarOTh CJIOBa OJHIET i3 MPOMOBICH
loanna-ITarna II: Tawm, e He 3rO/HI KUTTAM IUIATHTHU 32 30CPSIKCHHS T1HOCTI —
TaM, BPEIITi, PO3IUIAYYIOThCS T1JTHICTIO 3a 30epeKeHHs XKUTTs. [IpaBa He AalOTh.
[IpaBa OepyTh.
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Binoycos IOpiii Bauepiiiopnu
npogecop Kaghedpu yueinbHo20 npasa ma npoyecy
Xmenvruyvkozo ynisepcumemy ynpaeninua ma npaea imeni Jleonioa FO3vkosa,
KaHouoam wopuouyHux Hayk, npogecop
(m. Xmenvnuyvrui, Yxpaina)

CITPABEIVIUBICTD SIK KATEI'OPISI BAKOHABYOI'O
IMPOBAKEHHA

JlatnHCchbKa fustitia sIK CTIPaBeIMBICTD 3 YacOM BijipBajacs Bij CBOTO €TH-
MOJIOTIYHOTO TOXOJDKEHHS W IModYaa O3HayaTd JEHIO 1HII pedi, SKi He 3aBKAu
OTOTOYKHIOIOTBCS 13 TAKOIO YECHOTOIO, KPUTEPIEM OLIIHKH, IPABUIIOM ITOBEIIHKH,
CTaHJIAPTOM CBITOCIPUSHHS Ta Mi3HAHHS ce0e Ta IHIINX JIFONICH, IXHBOT ISUTBHOCTI
Ta CTaBJICHHS JI0 HACIIJIKIB MOBeIiHKH. FOCTHIIis Ta cripaBeUIMBICTD SIK KaTero-
pii MalOTh Pi3HOMaHITHI BU3HAYECHHS, TIyMa4eHHs, TIOSICHEHHS, BUJH. 3HAWIIIIH
BOHH CBO€ HOPMaTUBHE BiJJOOPa’KeHHSI 1 B 3aKOHO/IABCTBI PO BUKOHAHHS CY/IOBUX
pillIeHb, OCKIJIBKH J0 CUCTEMH OpPraHiB MPUMYCOBOTO BHKOHAHHS pillIeHb HaJe-
XHUTh MiHICTEpCTBO IOCTHIIT YKpaiHK Ta OpraHH JIep)KaBHOI BUKOHABUO] CITYKOH,
yTBOpeHi MiHicTepcTBOM rocTHlii YKpaiHH B YCTaHOBJIEHOMY 3aKOHO/IaBCTBOM
nopsinky (ct. 6 3akony Ykpainu «IIpo opranu ta oci0, siki 31iHCHIOIOTH TIPUMY-
COBE BUKOHAHHSI CYJIOBUX PIllICHb 1 PIllIeHb 1HIINX OpraHiBy). BigmosinHo 1o cT.2
3akony Ykpaiuu «[Ipo BUKOHaBUE ITPOBAPKEHHS» Cepe]] 3aca/l BAKOHABUOTO MPO-
Ba/DKEHHsI BKa3ye 3acajy CHpaBeUIMBOCTI, HEYNEPEeKEHOCTI Ta 00’ €KTUBHOCTI.
Tomy BuHMKae morpeda 3po3yMiTH, MPO SIKi caMe CIpaBeUIMBICTh HAETHCS, M0
TaKe CrpaBeJIBe BUKOHAHHS, CIIPaBe/UIMBa BUKOHABYA Npolieypa (BUKOHABYHMH
TIpo1Iec), 3a SIKUM YMOB CJIiJi TOBOPUTH PO HECIIPABEUINBI i1 BAKOHABILS YU CYJLY
11010 BUKOHAHHS PIlIEHHs CY/ly YH IHIIOro oprany (rmocaaoBoi ocoon).

[Ipo 3abe3reueHHs CIPaBEUIMBOTO CYJIOBOTO IpOIeCy WIEThCS y CT.6
KoHBeHIIiT Tpo 3aXKCT MpaB JIOAWHHU 1 OCHOBOIIOIOXKHHUX cBoOOx [1, c. 46-88] Ta
HEOTHOPa30BO €BPONEHCHKUI CyJ] 3 MPaB JIIOJMHU Yy CBOIX PIICHHSIX BKa3yBaB,
110 BUKOHAHHS PIIICHHS, YXBaJICHOTO TUM YH IHIIUM CYJIOM, Tpeba po3misaaTu
SIK HEBiI'€MHY CKJIaJIoBy cyfoBoro posrisiny («bypmos mporu Pocii», «opHchi
nporu [penii», «Boiirenko nporn VYkpainmy»). Taki migxoam peanizoBYIOTbCS
i B mo3unii BepxoBroro Cyny (Hampukiaa, MOCTaHOBA y CKJali KoJeril cya-
niB Ilepmioi cymoBoi manmaru KacariifHoro ImuBUIBHOTO CyIy B MOCTAHOBI Bif
19 Bepecns 2018 p., e ockapKyBanacs OC3IisUIBHICT JICPKABHOTO BUKOHABIIS,
OCKIJIbKM HEe BUKOHYBaJlocs yxBajieHe e B 2006 poti pillleHHs Cy/y, Ha MiJcTaBi
sikoro 17 ymnas 2006 p. y crpaBi Ipo CTATHEHHs 3a00pTOBaHOCTI 3a JIOTOBOPOM
MO3MKH Ta MOpaJIbHOI mKoan) [2].

Takox Hperbcs mpo «crnpaBeuBy catucgakuio» (cr.1 3akoHy Ykpainu
«[Ipo BUKOHaHHS pIillleHb Ta 3aCTOCYBaHHS MPAKTHKH €BPOINEHCHKOIO Cymay
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3 mpaB JoAuHU» [3]), «cHpaBeUIMBE BiJHOBICHHS NpaB i CBOOOJ JIIONUHH B
PO3YMHI CTPOKH, CBO€YacHe, e()eKTHBHE 1 CIpaBEJIMBE BUPILICHHS IPaBOBUX
CIIOPIB Ha 3acajilaX BEPXOBCHCTBA MpaBay [4], «crpaBeyinBUil OalaHC 1HTEpEeCiB
MK 3aXHMCTOM TIpaB CTATyBauiB 1 OOPIKHHKIB, y TOMY YMCII Yepe3 HaJJaHHS BHKO-
HAaBIISIM PAKTHYHOTO JAOCTYITY JI0 aKTUBIB OOPKHUKIB 1 BOAHOYAC 3a0€3MeUeHHs
rapaHTiil Bijl 37I0B)KMBaHb, BIIPOBAPKCHHS JIIEBUX CTUMYIIIB JUIs JOOPOBUILHOTO
BUKOHAHHSI CYJIOBHX DIllIEHb, 3aXO0/[iB BILUTUBY 1110710 OOPXKHUKIBY [4], «cripaBensu-
BICTb 1 PIBHOMIPHICTb 33/I0BOJICHHSI BUMOT y paMKaxX KOHKYPCHOTO ITPOBaPKCHHS
4yepe3 BiJICYTHICTh JOCTATHIX KOLITIB, YAM BOHO BiJIPi3HSETHCS BiJl TPOBAPKCHHS
BUKOHABYOTO» [5], «crpaBeiiIMBUI PO3MOAIT BUKOHABIOTO 300py Ta OCHOBHOI
BUHArOpO/Y TIPUBAaTHOTO BUKOHABISD) [6] Ta iH.

[I1o/10 BU3HAUESHHS IPUHIIMITY CIIPABEITUBOCT] Y BUKOHABYOMY ITPOBADKEHHI,
To B. A. babuy, po3misatoun MpUHIMITY (yHKIIOHYBaHHS IEP>)KaBHOT BAKOHABYOT
ciry0u, 3ayBaxkye, 10 MIPUHIMITH NpaBa 0e3M0CePeHBO MOB’A3yBaINCs 3 QyH-
JAMEHTAJILHUMH 1/I€SIMH COIIaJIbHOT CIPaBETMBOCTI, KOJIM CYCIIJILCTBO TIparHe
BIATBOPUTH B NPABOBHUX NPHHIMIAX Ti 1JIeaii CIIPABEIIMBOCTI, JI0 SIKUX BOHO
nparne [7]. ToOto iaeTbes Mpo comianbHy CHPABEUIMBICTD SIK CYNEPIPHHIINII,
6asuc a1 hopMyBaHHsI BCi€T IPaBOBOT CUCTEMH B3araiii Ta MEXaHi3My BUKOHAHHS
CYJIOBUX PillIeHb 30KpeMa.

B.M.Kammo po3kpuBae iHIIMHA KOHTEKCT ITJ] Yac PO3KPUTTS MPUHIUILY
BEPXOBEHCTBA MpaBa (SIK epeBary BUIIHUX YSBICHb PO CIIPABEUIMBICTD HaJl HOP-
MaMH{ YMHHOTO 3aKOHOJABCTBA B pa3i BUHUKHEHHS CHIPHUX MPaBOBUX CUTYaIlii)
y KpaiHaX aHIJI0-CaKCOHCHKOT IMPaBOBOI CiM’T Ta HOro MoXiHKUX (CIIPaBEIHBICTb,
TYMaHHICTB, IPOMOPIIHHICTE TOMIO) [8].

O.B.IcaeHkoBa mponoHyBajia BUJIUIATH CEpe NPUHIMUIIB MPHHIMIT CTIpa-
BEJUIMBOCTI 3a10BojieHHs [9, c. 262-270]. Iopsin 3 UM pOCIHChKI HayKOBII
PO3KpHBaIM HOPMATHBHO 3aKPIIUIGHUMH TPHHIUII YEProBOCTI 1 MPONOpIii-
HOCTI PO3IMOJUTYy CTSATHYTHX CYM MDXK CTSATyBauaMH, SIKHH BHSIBISIETHCS il 4ac
PO3IOAITY CTATHYTHUX CYM MDK CTATYBaueM 1 OIO/DKETOM, a TaKOX Y 3BEJICHOMY
BUKOHABYOMY ITPOBAPKCHHI, KO BHHUKA€ HEOOXIJHICTH PO3MOALITY CTSTHYTHX
CYM MDX JIEKUIBKOMa CTSTyBadyaMu HPH IX HEJOCTaTHOCTI, a BiATaK 3a0e3reuy-
€THCS TIEPILIOYEPIOBE 3aJ0BOJICHHS BUMOT, SIKi 3 TOUKH 30pYy 3aKOHOJABIIS MatOTh
HaO1IbIIIe 3HAYEHHS, 1 CIIPaBEIIMBUN PO3IOJUI CTATHYTHX CyM JUISl TTOTAIllCHHS
omHopimHuX BUMOr [ 10, c. 55].

[IpuHIMI CcrpaBeIMBOCTI O3HAYAE BiUIOBIIHICTH INPOLIECYalIbHUX BiJHOCHH,
HOPM BUKOHABYOTO [TPOBAKEHHS T2 OKPEMHX BUKOHABYHX ITPOLIEYP MOPATEHO-ETHY-
HHM 1 3araJbHOIPaBOBUM HOpMaM i Bumoram [11]. YV BUKOHaBYOMY NPOBaKEHHI BiH
3yMOBJIIO€ HEYIIEPE/DKEHE, CIIPABE/IMBE CTABIICHHSI BUKOHABILI JI0 CTOPOHAM BHKO-
HaBYOTO MPOBAKEHHSI, HOTO JIii BIATIOBIHO JIO paHille BCTaHOBIEHOT icTiHH [12].

[TpuHIMT cripaBe/UIMBOCTI Yy BUKOHABYOMY ITPOBAPKCHH] BTUICHHUH Y 3aBJIaH-
HSX Ta METI TPUMYCOBOTO BHKOHAHHS, PEai30BYEThCSI B 0ararbOX IHCTHTYTax
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BUKOHABYOIO ITPOBAPKEHHS, Tependadae BCTAHOBJICHHsS JU(epeHIiiioBaHNX
MPaBHJI II0/I0 BUKOHAHHS PIllICHh B MEBHUX KAaTCTOPisSX BUKOHAHb (HATIPUKIIA,
HerailHe BUKOHAHHS, MAWHO 1 JOXOAHW, Ha SIKi HE MOXKE OyTH 3BEPHCHO CTST-
HEHHS), 32 Y4acTIO BH3HAUCHUX 3aKOHOM KaTeropii ocid (ocoOnuBHiA MpaBoBHA
PESXUM BHKOHAHHS Y CIIPaBaXx, sIKi CTOCYETHCS aJliMCHTIB, Bi/IIIKOTIYBAaHHS IITKOJIH,
3aBIaHOi KaJIITBOM YH IHIIUM YIIKOJDKEHHSIM 3/10pOB’S Ta iH., 3BUIbHEHHS Bij
BHUKOHABYUX BUTPAT, TOIIO).

Byayun OesmocepenHiM Ta 0OOB’SI3KOBUM yUYAaCHHKOM BIiJIHOCHH BHKOHAaB-
YOro MPOBAJPKCHHSI, BUKOHABCIb HAIUISETHCS TCBHUM OOCSTOM IHCKPEIIHHUX
MMOBHOBA)KCHb, KOJIM BUKOHABCIIh Y BUIIAJIKAX, BU3HAYCHUX 3aKOHOM, KCPYETHCS
BJIacHUM po3cynoM. [lependavaroun meBHY Mipy CBOOOIM B peaizallii BIaIHUX
MTOBHOBAXKCHb, 10 J03BOJISIE OYTH OMEPATUBHO CAMOCTIMHUM IIiJT YacC 3A1HCHCHHS
BHUKOHAHHS, BUKOHABCI[h MIOBUHCH OYyTH BiIOBiTaIbHUM, IO BIJMOBIia€ MPUH-
UMY CIPABEIIHBOCTI.
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Borapan IOuais BanepiiBna

3000y8ay Kageopu KOHCMUMYYiiHoO20 Npaga ma npas IHOUHU
Hayionanvhoi akademii énympiwinix cnpas
(m. Kuis, Yxpaina)

IMPABO HA IH®OPMAIIIIO SIK HEBIJ’EMHE ITPABO JIIOJIMHU
B YKPAIHI TA KPAIHAX CBITY

VY c1. 19 3aranpHoi nekiapariii npas JIFOAUHU BU3HAYCHO, [0 KOXKHA JTFOJMHA
Mae IpaBo Ha CBOOO/y NIEpeKOHAHb 1 Ha BUTbHE 1X BHUsBICHHS. Lle mpaBo Bkitoyae
cBO0OOy Oe3MepenIKoIHO JOTPUMYBATHCS CBOIX MEPEKOHAaHb Ta CBOOOY IIyKATH,
OZICpPKYBaTH i TOIIMPIOBATH iHQOpMaLilo Ta i51el Oyab-sIKMMHU 3aco0aMu 1 He3a-
JIC)KHO BiJ] ICPIKABHUX KOPAOHIB [1].

lapanTieto peanizanii 6ararbox mpaB i cBOOOA JIOAMHH 1 I'pOMajsHUHA €
MpaBoO Ha JOCTYI 10 iHQOpMaIlii, sike 3aiiMae 0CcOONMBE MICIE Cepel IHIIUX
npaB i cB000A. OCHOBHMI KOHCTUTYIIWHHUN ITPUHIIMIT IPOTOJIONIYE, IO «HOCIEM
CYBEPEHITETY 1 €JJMHUM JDKEPEIIOM Bilaan B YKpaiHi € Hapoay» (cT. 5 Koncrurymii
Vkpainu), ofHaK y pasi BiacyTHocTi iH(opmamii mpo il Binaau Hed MpHHIMIT
BTpayae CBOIO CHILY, PE3yJIBTaTOM YOTO € 3arpo3a y3yprarii gep»aBHoi Biiajan abo
3JI0B)KMBAaHHS HEIO.
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VY 4.2 cr. 34 Koncruryuii Ykpainu nepenoaueHo npaBo KOKHOTO BiIBHO 30H-
paru, 30epirati, BUKOPUCTOBYBATH i MOUIMPIOBATH 1HPOPMALIIIO YCHO, TUCEMOBO
abo B iHmMH croci6. Pasom 3 THM BIAMOBIAHO 10 YACTHHU TPETHOI cTarti 34
KonctuTynii Ykpaiuu 31ificCHEHHs IpaB Ha BUIbHE 30MpaHHs, 30€piraHHs, BUKO-
pucTaHHs it momupeHHs iHdopMarlii Moxe OyTH 0OMeKeHe 3aKOHOM B iHTEpecax
HaIllOHAJIBbHOI OE3IeKH, TePUTOPiaIbHOI IUIICHOCTI 200 IPOMaChKOTO MOPSJIKY,
3 METOI0 3amo0iraHHs 3aBOPYLICHHSM YW 3JI0YMHAM, JUIsI OXOPOHH 370pOB’s
HACCJICHHSI, JJIsl 3aXUCTY pemyTaiii ad0o mpaB IHINMX JIFONCH, /I 3amo0iraHHs
pO3TroJIoNIeHHIO iHpOpMaIlii, ofepkaHoi KOH(DIACHINHHO, a00 I MiATPUMAHHS
ABTOPHUTETY W HEYNEPEHKCHOCTI PaBOCYIIS.

Po3yminHs mpaBa Ha iHpOpManilo 30araqyeTbcss MipKyBaHHSIMHU (axiBIiB y
Ppi3HMX rany3sx npasa. [TuranHs nmpo nmpaBoBi MOXKJIMBOCTI TPOMasiH B iH(opMa-
HiitHIN cdepi € OHUM 3 HaWOUIBII BAXKIIMBHX Y MOIIYKY ONTHMAIBHOTO BapiaHTa
MIPaBOBOTO pEryJIOBaHHs IpaBa Ha iHpopmamito. [lpore y crerianizoBaHux,
MDKIUCHUITTIHAPHUX 1 HEIOPUAWYHUX AOCIHIPKEHHIX PI3HOMaHITHI, 1HOAI cynep-
SWINBI1, TIyMa4yeHHs iHpOpMaLiiiHNX TPaBOMOYHOCTEH rpOMaJIsiH 3/aTHI 3HU3UTH
e(eKTUBHICT NpaBa Ha iH(pOPMAIlifo, BIJBOJIIKAIOYH yBary, MOke i Ha HE MEHII
Ba)KJIMBI, ajie iHII nMpaBoBi mpobnemu. ToMy 1 BUHUKae HEOOXITHICTh 3/IHCHEHHS
npaBa Ha iH(pOPMAIlio SK HEBiJI’€MHOTO MPaBa JIFOIHHU.

Mu noropkyemocst 3 aymkoro KymrakoBoi-Kocruipkoi H.B., mo ocHoBHI
npaBa, B TOMY 4YMCII TpaBo Ha iHpopMmarilo, sKi 3axexnaposani y Koncrutymii
VYKpaiHu, MaroTh 4aCOM PO3IUIMBYACTHH, CHHTETUYHHH XapakTep, 10 BUKINKAE
HEOoOXiHICTb iX TiIymMaueHHs [2, ¢. 163].

Hamnpuknan, cBoboga kopucTyBaHHs 1H(GOPMALIEIO 3T1THO 3 «JIyXOM» CTarTi
10 €Bporeiickkoi KOHBEHIIIT 3 PaB JIIOAWHHM TIepedadae BUTbHUN 00T y CYCIiIb-
CTBI Oyab-sikoi iH(opMaIlil, OKpiM Ti€l, ITOMMPEHHS KO 3 YITKO BU3HAYCHHX Y
crarti 10 €KILI npuunn moxe Oyt oomeskeHuM. CrarTst K 9 103BOJIsIE OOMEXK-
yBaTH JIOCTYI J0 HEBM3HAYCHOTro KoJsia iHpopMmamii Ha MmiJcTaBi TOro, 110 BOHA
«OCOOMCTO» HE CTOCYETHCS TPOMasiHUHA. TyT BIajae B OKO TaKOX HEBIJIIOBIJI-
HICTB MiXk 00csiroM iH(OpMallii, 10 K0T € BUILHUI JOCTYI 3a cTarrero 9 3akoHy
«IIpo indopmaritoy, i Tiero iH(OpMAaIi€lo, sKa HE MiJUISTAE PO3TOJIONMICHHIO 32
CT. 46 TOTO 3k 3aKOHY, X044, 32 JIOT1KOI, OOCSTH IMX IMOHSThH MOBUHI OyTH 30aJiaH-
coBaHuMH [3].

Ha nymky O. B. Xapenko, «iHpopmalis» € OfHI€I0 13 HAaBaXXJIMBILINX KaTe-
ropiii CHCTEeMH CyCHUIBHMX BIHOCHH, IO 3YMOBIIOE YHCICHHICTh Ae(iHImin
iHpopmanii. Came yepe3 CKIaJHICTh 1| HEOJAHO3HAYHICTh IIHOTO MOHSTTS, YSB-
JICHHS TIPO SIKC MAa€ TCHJICHIIIO MOCTIHHO 3MIHIOBATUCS Y MpPOIeCi OE3KiHEUHOTO
HayKOBO-TEXHIYHOTO TPOTPECY, ICHYIOTh YMCIICHHI MiJIXOAM /10 BU3HAYCHHS Tep-
MiHa «IH(QOPMAIlis» 3aJIeKHO, HATIPUKIIAJ, BiJl PIBHS PO3yMiHHS — MOOYTOBOTO
4yu rpodeciiiHoro, ado Bia raiysi 3HaHHS. 3araJbHOBH3HaHA jaediHiuis iHpop-
Marlii BifICYyTHS Y CydacHiil (iioco()ChKO-METOONOTIYHIA TyMIli, TCOPSTUIHUX
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Ta MPUKIAJHAX HaykaX. I3 mpaBOBOI TOYKM 30pYy, HE3BaKAIOYM Ha BIJICYTHICTb
OJIHO3HAYHOTO TPAKTyBaHHsS 3MICTYy JOCHI/PKYyBaHOI Kareropii, Ha pO3yMiHHs
il MOHATIHHOT CyTHOCTI, 3aJIe)KHO BiJ] KOHTEKCTY BXXMBAHHS 1 MaHyBaHHS ineil ii
«HEBU3HAYEHOCTI», MOHATTS «iH(pOpMallish» MOBUHHO MaTH (opmai3oBaHy, aKci-
oMaTu4Hy (hopMy, OyTH HOPMATHUBHO 3aKPITUICHUM, OCKIJIBKH BiJICYTHICTh YiTKOTO,
PErIaMEeHTOBAHOTO MOHSTTS MOXKE IPU3BECTH JIO0 IOPUAMYHUX KOJNI3IH Mmij 4ac
Horo 3acTocyBaHHsI. 3aKOHO/IaBeIb BU3HAYAE THPOPMAILiI0 Yepe3 Taki MOHSTTS, 5K
«BIJIOMOCTI» Ta «JIaHi», K1 HE € TOTOXXKHUMH 3 CBOEIO CYTTIO, aJIe YaCTO BUKOPHC-
TOBYIOTBCS SIK CHHOHIMH [4, ¢. 119].

VY kpainax LlentpanpHoi i CxigHol €Bponu micis po3najay TOTAJIITapHOTO
PEKUMY 3’ SIBUIIMCH CHPUSITIIMBI YMOBH JUIS 3aIIPOBA/DKEHHS IHCTUTYIIIHHUX MeXa-
HI3MIB 3aXHCTy cBOOOM iH(pOopMaIlii.

Tak, 3akon Ectonii «IIpo myOniuny indopmariro» Bix 15.11.2000 p. mig
nyOiiyHOIO iH(pOpMaliel po3yMie iHpOpMaIlilo, IO 3anucaHa Ta 3aJJ0KyMeHTO-
BaHa B Oy/b-siKili popMi Ta Oy/ib-SIKMM CIIOCOOOM, 1 OTpHMaHa M ITiJIrOTOBJICHA B
pe3yNbTaTi BAKOHAHHS 000B’SI3KIB JICPKABH.

3akoH bosrapii «IIpo mocryn no myomiwnoi ingopmanii» Bix 22.06.2000 p.
mijg myoniyHoro iHdopMmarieto po3ymie Oynb-sKy iH(OpMAaIiio, IO CTOCYETHCS
CYCIIJIBHOTO XHTTS B IEPKaBi, Ta HaJ[a€ MOXKIIMBOCTI I'POMa/ISTHaM BUCIIOBITIOBATH
BJIACHY JIYMKY IPO JisUTBHICTH 0Ci0, SIKi MalOTh 3000B’sI3aHHS B PaMKax IbOTO
3akony. Okpim Toro, neif 3akoH po3pizHsie odiuiiHy myomiyHy iH(opMalito Ta
aJMiHicTpaTHBHY NyOmivyHy iHpopmariro. Odiniiina myoniyna iHdopmaris — ue
iH(oOpMarlisi, 110 MICTUTBCS B aKTax JIep)KaBHUX OpraHiB abo OpraHiB MiCIIEBOTO
CaMOBpSsIyBaHHs 1 IKa OB’ s13aHa 3 BAKOHAHHSIM HIMH CBOiX ITOBHOBaXKEeHb. JlocTym
J10 Takoi iH(opMaIlii 3a0e3meuyeThCsl MUITXOM ONPHIIIOIHCHHS. A IMIHICTpaTHBHA
myOnivyHa iHopMartis — 1e iHdopmalris, sika 30UpaeThCsl, PO3pPOOISIETHCS Ta 30epi-
raeThbes y 3B’513Ky 13 odiniiiHoro iHdopMmariero B Xoai IisuibHOCTI oprasiB. JlocTyn
JI0 TaKoi iH(opmalii — BiIbHUI.

3akoH [Tonbmi «IIpo noctymn o myonivnoi indopmaii» Bix 06.09.2001 p. mig
myOIiYHOO 1H(POPMAITIED PO3yMi€ OyIb-AKYy IHPOPMAILIFO, IO CTOCYETHCS MyOITiy-
HUX CITpaB.

V IlIBemnii 3akonom «IIpo cBoGomy mpecu» 1963 p. BperyapoBaHO JOCTYII O
oiliitHUX NOKYMEHTIB, MiJ| SKMMHU PO3yMIIOTBCSI JIOKYMEHT, SIKHH 30epiraeTbest
OpraHoM IMyONiuHOI Biagu a00 SKIIO BiH BBa)KA€THCS OTPHUMAHUM YH IiJrO-
TOBAaHMM OpraHOM Biajgu. JIOKyMeHT BKJto4yae Oy/ib-sIKi MHCHMOBI Marepiaiu,
MAaJTFOHKH 200 3aIKCH, SIKi MOYKHA YHUTATH, CIIyXaTu, a0 1HIII HOCIT, 3 SKHX MOXHA
oTpHUMyBarTH iH(pOPMAIIiIo 3a JIOTTIOMOTOI0 TEXHIYHHX 3ac00iB [5, ¢. 31-35].

Binmosinuo no Pexomenmanii Pagu €Bpornu npo goctym 10 iHdopmartii, mo
nepeOyBae y BOJOMIHHI JIEpKABHUX OPTaHiB, JO TAKUX BHUHATKIB BIIHOCSITHCS:
iHTepecH HallioOHaJIbHOI 0e3MeKH, CYCHUILHOI Oe3NeKH, TrPOMaJICHKOTO MOPSIIKY,
CKOHOMIYHOTO JJ0OpOOYTYy KpaiHH, MOTEPEIKCHHS 3JI0UUHIB 200 MOINEPEKCHHS
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po3rojionieHHs iHpopMaIlii, OTpUMaHOi KOH(DINCHINIHO, 3aXUCT MPUBATHOTO
JKUTTS Ta IHIIMX JIETITUMHHX NPUBATHHUX 1HTEpECIB, ane OepydH Mpu IbOMY JI0
yBaru 0CoOJNMBY 3alliKaBJIEHICTh KO)KHOI 0coOM B iH(OpMaIlil, KOO BOJOIIIOTH
OpraHM BJaJH, 1 cTocyeThest i ocooncTo. [IprOIM3HO Taki K BUHITKU rependa-
4yeHi y MojielIbHOMY 3aKOHi po cBoOOay iH(opMmarrii.

3ayBa)KMMO, 10 B IHIINX MDKHApOJHHMX JOKYMEHTaX TaKO)K BH3Ha4a-
€TBCSL JIOCTYN 70 iHQopMmanii sSK OCHOBHE NpaBo JroauHW. Hampuknan, y
pesomonii [Tapmamenrtcproi acam6inei 1087 (1996) npo Hacinku YopHOOMIBCHKOT
KaracTpodu, 30KkpeMa BU3HAYAETHCS, IO JOCTYN I'POMAJCHKOCTI JO HiTKOI Ta
MOBHOI iH(OpMaIlii MOBHHEH PO3IIISAATHCS SIK OCHOBHE IPABO JIOANHH [6, ¢. 16].

[TommpeHna npaxkTuka y 6ararbox 3apyOiKHUX KpaiHax, sKa € HalOUIbII JeMo-
KpaTHYHOIO — CTBOPEHHSI Ta JisUTbHICTH OMOY/ICMEHIB.

VYHOBHOBaKEHUX 3 NMUTaHb iH(OpMaIllii, sSKi € opraHaM¥ MapIaMEeHTCHKOTO
KOHTpOIHO0. /[0 chepu MOBHOBAKEHB OMOY/ICMEHA BiTHECCHO HATVIST 32 AisUTBHICTIO
OprasiB BJIaJii 11070 3a0e3MeueHHs peasizalii npaBa Ha JOCTyN A0 iHpopMmalii.
Binbrricte OMOYICMEHIB HAJIIJICHI IPABOM TIPOTIOHYBATH MApiIaMEHTY CKacyBarH,
BHECTH 3MIHH JI0 YUHHOTO Ta MPUUHATH HOBI 3aKOHU y 1l cepi. Okpim TorO, Y
OaraTbox KpaiHax OMOYJCMEHH BHCTYMAIOTh KBa3iCYIOBHMH OpraHaMH, sIKi po3-
DISJAl0Th CKapru ocib Mpo MopyuIieHHs IXHIX IpaB Ha AOCTYI J0 iHpopMalii, Ta
MIPUIMaIOTh BIAMOBIIHI PILICHHS, SIKi MAIOTh 00OB’SI3KOBHI XapakTep.

Cporojiti, Ha *alb, B YKpaiHi HC BU3HAYCHO OXOPOHHUI pexuM iH(opma-
1ii, sika O perynoBaia BApOOHUYY TAEMHHITIO, 11O MTiATBEPKYETHCS CT. 7 3aKOHY
VYkpainu «IIpo aBTOpchke mpaBo 1 CyMiXKHI IpaBay, Jie BKa3aHo, 10 OXOPOHA He
MIOLIMPIOETHCS Ha Oy/b-sIKy 171€10, TIPOLEYPY, METO, TPOLEC, KOHIICHIII0, 3BH-
YaifHi JJaHl, HaBiTh SKIO BOHU BUPAXCHI, OMUCAHI, TOSICHEHI, MPOLITIOCTPOBaHI
y TBOpI TOIIO. SIKIIO MPaBOBE MOJIOKEHHS! KOPUCHOT MOJIEN, BHHAXO/Y, TPOMHUC-
JIOBOTO 3pa3Ka, paIliOHATi3aTOPCHKOT MPOMO3HUIl PETyTIOITh 3aKOHH YKpaiHu
«IIpo oxopoHy TpaB Ha ITPOMHUCIIOBI 3pa3km», «[Ipo 0XOpoHY NMpaB Ha BUHAXOAHM 1
KopHcHI Mozieni», «IIpo parioHanizaTopchbKy AisTIBHICTD B YKpaiHi», TO (akKTHIHO
i1ei, KoHIenuii, Teopii He MarOTh MPABOBOTO PEXKUMY OXOPOHH B LIUBUILHO-ITPABO-
BOMY I10JIi YKPaTHCHKOTO 3aKOHOJIABCTBA, 110 MPUHIIUIIOBO BaXKJIMBUM aCIIEKTOM,
aJKE € TAKOXK Pe3yJIbTaTOM IHTEIEKTYaJIbHOT TBOPUOI isUTBHOCTI.

Y MixXHapoJHOMYy MakKTi MpPO I'pPOMaJHCHKI Ta TOJITHYHI mpaBa (cT. 19)
BH3HAYEHO, 110 KOYKHA JIOIMHA Ma€ MPaBo OE3MEePEIIKoIHO TOTPUMYBATUCh CBOIX
nortsiB. «KoxHa jmonuHa Mae IpaBo Ha BiJIbHE BUPAXKEHHS CBOTX NONIISAIB..» [7].

BrumB Ha nepkaBy, CyCHiIbCTBO, TPOMa/ISIHHA HIISIXOM PO3MOBCIO/PKEHHS
iHopmarii 3apa3 € HalleEeKTHUBHIIINM, HIXK MOJITHYHUH, EKOHOMIYHUH, 1 HABITH
BilicbkoBHH. [H(OpMaIIis cTae peabHOIO0, Maiike (i3UYHO BIITYTHOIO CHIIOKO.

OcTaHHIM YacoM y HayKOBHMX KOJIaX IIOJI0 PO3YMIHHS IpaB JIIOAWHH Haly-
Ba€ MOLIMPEHHS KPUTEPIH, 3riJJHO 3 SKUM BCI MpaBa JIIOAMHU € «IIPUPOTHUMI
3000B’sI3aHHSAMH «erga omnes» (3 JIaT. «BITHOCHO BCIX»), IO € FOPUIUYHHM
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BUP)KEHHSIM YHIBEpCAJILHOCTI NpaB JOAWHU. L[ KoHIenmis jae 4iTke posy-
MIHHS, 1110 € HEMOXKJIMBUM BHOY/IyBaTH i€papXito Oy/ab-sIKMX IpaB JIOAUHHU. Tomy
npaBo Ha iH(OpPMALIiI0 € HEBiZ €MHUM, TOOTO IPUPOTHHM.
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KEHE-

Bbonnapenko-3enincbka Hanis JleontiiBHa
npoghecop Kagheopu yuginbHo2o npasa ma npoyecy
Xmenvruyvkozo ynisepcumemy ynpaeuinua ma npaea imeni Jleonioi I03vroea,
Kanouoam 10puoULHUX HayK, OoyeHm
(m. Xmenvnuyvrui, Yrpaina)

MPABO HA CIIPABEJVIMBUM CV/I SIK CKJIAJIOBA TIPUHITAITY
BEPXOBEHCTBA ITPABA

IliHHiICHO-HOpPMATHBHE TPU3HAYCHHS BCPXOBCHCTBA TMpaBa IMOJISArae B
Y3TO/PKEHHI NPaBOBOi CTPYKTYPH, MOAOJIAHHI PO3PHUBY MiX (hOPMaJILHOIO palli-
OHAJIPHICTIO CHCTEMH MPAaBOBHUX HOPMATHBIB Ta I[IHHICHOI palliOHAJIBHICTIO
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KIIIOYOBUX TPABOBHX iZIed — CHPaBEUIMBOCTI, BIOPSAKOBAHOCTI, mepeadadyBa-
HOCTI, 3aXHIICHOCTI Tomio [1, ¢. 212].

[IpaBamu, 110 HaO4YeBM/HIIIE IMOB’SI3aHI 3 BEPXOBEHCTBOM IpaBa, € TakKi
SIK: TIpaBO Ha BUKIaz cBoel nmo3umii (the right to be heard); mpaBo Ha edexTuBHi
3ac00M IOPUIMYHOTO 3aXUCTy B Oyab-sikomy criopi (ct. 13 €KIIJI) ta mpaso Ha
cnpasennuBuii cyx [2, nm. 60]. IIpudomy mpaBo Ha CIpaBeASIUBUI CyJl rapaHToO-
BaHO i 1. | cT. 6 KOHBEHIIIT PO 3aXKCT MpaB JIIOIUHN i OCHOBOIIOJIOXKHUX CBOOO, 1
cT. 10 3aranpHoi Iekiapariii pas JTHOIUHHU, SIKi 3T1THO 3 YACTUHOFO MEPIIO0 CTATTI
9 KoucTutymii YkpaiHu € 4aCTUHOIO HAIllOHAJILHOTO 3aKOHOIABCTBA YKpATHH.

HeBumnankoBo B YkpaiHi NMPHUHIMIT BEPXOBEHCTBA IIpaBa BH3HAECTHCS U i€
(u.l ct. 8, u. 1 c.129 Koncrurynii Ykpainu [3]). BepxoBeHcTBO mpaBa BU3HA-
YEHO 3arajbHOI0 3acaJio0 MUBUIbHOTO cynourHcTBa (1.1 u. 3 cr. 2 HIIK Ykpainn
[4]), a cripaBeITUBICTH CYIOBOTO PO3IISY BU3HAUAETHCS 3aBIAHHSIM IIMBUILHOTO
cymournHcTBa (4 .1 ct. 2 HIIK Vkpainu). binbure toro, Biamosiauo go ct. 2 LITK
VYkpainu CyJ Ta y9acCHUKHU CYJJOBOTO Ipoliecy 3000B’s13aH1 KepyBaTHCs 3aBIaHHIM
LUBUIBHOTO CY/IOYMHCTBA, SIKE ITPEBAITIOE HaJl Oy/Ib-SIKUMH 1HIINMH MipKyBaHHSIMHU
B CY/IOBOMY TIPOIIECi.

Bonnouac nutaHHs pealibHOTO 3a0€3MeYeHHS CIPaBENTUBOCTI CYJOBOTO PO3-
DI CIIPaBH SIK CKJIaJJOBOI IPUHIIMITY BEPXOBEHCTBA TIPaBa € OJHUM 3 HAHOUIbII
CKJIQIHUX 1 AMCKYCIIHMX, 110 BUKJIMKAHO IIIJI0K0 HU3KOIO0 rpuunH. [To-miepie Bin-
CYTHICTIO B JOKTPHHI IIUBIJIBHOTO MTPOIIECYAILHOTO TIPaBa, a OTXKE 1 B IUBUILHOMY
MPOIIECYAIbHOMY 3aKOHOAABCTBI Oy/b-SKHX (OPMAIBHO BH3HAYEHUX ITPABUII
Ta KpUTEpiiB cnpaBeanuBocTi. [lo-apyre, sk MpaBUIBHO BKa3ylOTh JOCIIIHUKH,
HEe3Ba)KarO4YM Ha CTIHKUH iHTepec 10 MpoOiieMHy CIPaBeAIMBOCTI 1 pI3HOMaHITHICTh
MAXO/IB 0 3’sICyBaHHs 11 CYTHOCTI, 3aJIMIIAI0ThCS HEAOCTaTHRO PO3POOICHUMHU
poOJieMH ITICHOTO PO3YyMiHHS CHPABEUIMBOCTI SIK HEBIJ €MHOTO arpuOyTa
COIIaJIbHUX CUCTEM, BUSIBJICHHS 3araJIbHOTO CEHCY TIOHSTTSI CIIPaBEVIMBOCTI, iHBa-
PIaHTHOTO TO BiJHOUIEHHIO JIO PI3HUX HOTO acrekTiB, 3’siCyBaHHsS 00’ €KTHBHUX
MiJICTaB CHPaBEIUBOCTI SK comiaibHOro imeany [5, ¢. 110]. Ilo-tpete, crpa-
BE/IMBICTh HAJIEXKUTH JI0 CYTHOCTI COIIaJbHOTO BUMIPY OYyTTS JIIOAMHHU Ta Mae
0COOJIMBY €THYHY NMPUPOJY, BHYTPIlIHII MOpajbHUil noTenmian [6, c. 13], akuit
X04Ya 1 MeperyKyeThest 3 IPAaBOBUMHU OCHOBAMH XKHTTS CYCIIbCTBA, IPOTE IIPABOM
HE OXOIUIIOIOTHCS, a paJillie € HOro OCHOBOIO. 3BaXKaloun Ha 116, MO)KHA KOHCTaTy-
BaTH, 10 CIPaBEIMBICTh € KaTEropicio JOCUTh HEOTHO3HAYHO0. 332 TAKMX YMOB
3a0e3MeunTH peaslbHO CIIPaBEUINBICTD Y CYJIOUYMHCTBI Ha/I3BUYAHHO CKJIaHO.

Ha mo x cii opieHTyBaTHCS, TParHy4Yy JOCSTHYTH CHPABEIUBOCTI CYJIO-
BOTO PO3IVISILY.

Jocniganku, nocwiatourck Ha npaktuky €CI1JI, BkazyroTs, 10 «1paBo Ha
CTPaBEIMBUI Cy/I», «CIIPaBEIUIMBUIA PO3INS CIpaBH» BKIIOYAE B cebe pi3Hi
ACMeKTH HaJIe)KHOTO BIJNPABICHHS NPaBOCY[Is, 10 SKHUX BIIHOCATH: TPaBO
Ha JIOCTYIl JIO MPaBOCYAJs, PIBHICTH CTOpiH, 3MarajbHU XapakTep CyIOBOTO
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PO3WIsiAY CIIpaBH, OOTPYHTOBAHICTH CYIOBOTO PO3IVISTY, PO3YMHICTh CTPOKIB pO3-
sy Toio [7, ¢. 360; 8; 9].

VY wiit JONOBiAI MU aKIIEHTYEMO yBary Ha TaKOMY aclleKTi CIIPaBEIIMBOCTI SIK
JIOCTYI JI0 TIPaBOCYIS.

dopmanbHO mpaBocyas B YkpaiHi € goctynHuM. Tak, 3a MpaBoBOIO MO3H-
uieto Koncruryniiinoro Cyny Ykpaiuu, BUCIOBIEHOIO B pirneHHi Ne 9-3m Bij 25
rpynast 1997 poky, wactuny 1 cr. 55 Koncrurynii Ykpaiun tpeba po3yMiTH Taxk,
110 KO)KHOMY TapaHTYEThCSl 3aXMCT IpaB i cB000A y cynoBomy nopsiaky. Cyn He
MOXKE BIJIMOBUTH y TPaBOCYJUII, SIKIIO TPOMAJSIHUH YKpaiHu, iHO3eMelb, ocoba
0e3 rpoMa/isTHCTBA BBAXKAIOTh, IO iX MpaBa i CBOOOIM MoOpyIieHi abo mopyury-
I0ThCS, CTBOPEHO a00 CTBOPIOIOTHCS MEPEIIKOAW Juis 1X peanizamii abo MaroTh
Mmicue iHImi oOMeXeHHs MpaB Ta cBoOoj. BizaMoBa cyay y NMpUUHSTTI TTO30BHUX
Ta IHIIUX 3asB, CKapr, o(OPMIICHUX BiJIOBIJHO /IO YAHHOTO 3aKOHOJABCTBA, €
MOPYLICHHSIM IpaBa Ha CYJOBHUIl 3aXHUCT, sike 3rijgHO 31 crarTeto 64 Koncrurymii
VYkpainu He Moxxe OyTn oomesxene [10].

BonHouac crif HaragaTH, 1Mo OJHUM i3 CIOCO0IB peaisailii mpaBa KOKHOTO
OyIb-IKUMU HE 3a00pOHCHIMHU 3aKOHOM 3aC00aMU 3aXHUINATH CBOT ITPpaBa i CBOOOIH
BiJl TIOPYIIEHb 1 MPOTHUIIPABHUX MOCATaHb y cepi HIMBUIBHUX Ta TOCHOAAPCHKUX
MPABOBIHOCHH € 3BEPHEHHS JI0 TPETEHCHKMX CY/IB (a03ar mepmuid MmyHKTY S
MoTuByBaibHOI yactuu Pimennst Koncruryniiinoro Cyny Ykpaiau Ne 3-pri/2004
Big 24 motoro 2004 poky [11]). | 3BepHeHHs Bi3nuHUX Ta/abo IOPUANIHUX 0CIO
JI0 TPETEHCHKOTO Cyly € MPAaBOMIPHHM, SIKIIO BiIMOBA Bijl MOCIYT JEP>KaBHOTO
Cyay BizOysacst 3a BUIBHUM BOJICBUSIBJICHHSIM cTOpiH criopy (Pimenus y cripasi
«[esip mpotu Benbrii» Big 27 mrororo 1980 poky). (ab3ar TpeTiit, myHkty 3.1,
ab3arl TpeTii, MyHKTy 3.2 MOTHBYBaJbHOI YacTHHHU pimeHHs: KoHcTHTyIIITHOTO
Cyny Ykpainu y cripai Ne 1-pri/2008 Big 10 ciuns 2008 poky [12]).

BignoginHo 1o Bumor 3akony Ykpainu «IIpo Tpereiicbki cynny» [13] pitneHns
TPETEHCHKOTO CyIy MPUUMAETHCS Bijl IMEHI TpETeHChKOTO cyami/cyny (ct. 46), a
cami Il pillleHHs, yXBaJIeHI B MeXaX YMHHOTO 3aKOHO/ABCTBa, € 00OB’I3KOBUMHU
JIMIIE JUIsL CTOPIH CIIOpPIB 1 TMOBHHHI BMKOHYBaTHCsS 3000B’S13aHOI0 CTOPOHOIO
J00poBiIBHO (CT. 55). OcKapKeHHS K pIlIeHHsI TPETEHCHKOro cyay IepedyBae
1032 MEXaMH TPETEHCHKOro PO3MISAY Ta HAJCKHUTh J0 IOPUCAMKLIT cyaiB (4. 2
ct. 51). BogHouac OCKijbKHM TpETEHCHKI Cy[HM HE BIJHECEHI JI0 CHCTEMH CYIIB
3aranbHOl opucaukuii (ct. 125 Koncturynii Ykpainu) 1 pilieHHS! TpeTeHCHKOTo
CY[y HE € aKTOM IPaBOCY/JISl, PO3IVISIT [ILOTO TIMTAHHS 3[IHCHIOETHCS B TIOPSIKY
HE aressLiiiHoro NpoBa/UKEHHs, BH3HaYeHoMY HopMmamu [maBu 1 pozaimy V
IITK Yxpainu, a B MOpAAKY €KCTPAaOpIUHAPHOTO NMpoBakeHHs «IIpoBamkeHHs
y cIipaBax MpO OCKAPKEHHS pillleHb TPETEHCHKUX CY/IB, OCIIOPIOBAHHS pillleHb
MDKHapoaHUX KoMepuiitaux apoitpaxis» (Pozain VIII LIIK Vkpainn)

I B bOMY acriekTi 3asBHUK Y CIpaBax MpO OCKAap)KeHHs PIilIeHb TPETei-
CBKHMX CyJiB, OCIOPIOBAHHS PillleHb MDKHApOJAHUX KOMEPLIHHHMX apOiTpaxkiB €
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¢y ’exmom 30ilICHeHHs Npaea Ha CyO08ULl 3aXUCM, Ha HbOTO TONIMPIOETHCS s
HOpM 4. 1 ¢T. 8, u. 1 cT. 55, 4. 1 ct. 129 KoHcTutymii Ykpainu 1mono eepxosencmea
npaea, MOXKIUBOCTI 3aXUCTY MPaB 1 CBOOOJ CYJIOM JIFOJIMHHU 1 IPOMAISIHUHA, NpA6d
Ha cnpaseousull cyo ma Cnpasediusicims Cy008020 PO32isioy.

[pu upoMy docmynuicms npagocydods mnependadae He TIIBKH (OpMaibHE
3aKPITUICHHS [TPaBa Ha 3BEPHCHHS JI0 CYILY, & H MOXNCAUBICIb 1020 PeANbHO20 301l
CHeHHsl. 3BAKAIOYM Ha 11e, CITijl 3BEPHYTH yBary Ha HacTYIIHE:

3a mpaBwiom a03. 1, 2 4. 1 ct. 454 LIIK VYkpainu croponu, Tperti ocodu, a
TaKoXK 0COOH, sIKI He OpaJin y4acTi y crpasi, y pasi, KO0 TPeTeHChKHUil Cy1 BUPi-
LIMB TIMTAHHS TPO IXHI MpaBa Ta 000B’SI3KM, MAIOTh MPABO 3BEPHYTHUCS /IO CYIY
i3 3asIBOO TIPO CKacyBaHHs pillleHHsI TpeTeiicbkoro cyay. CTOpOHH MaloTh TIPaBo
3BEPHYTHUCS JIO Cy/y i3 3asBOIO NP0 CKacyBaHHS PIIlICHHS] MKHAPOJAHOTO KOMEp-
LiHHOTO apOiTpaKy.

BinmosigHo mo Bumor crarti m. 7 4. 2 455 IIIK Vkpainu B 3asBi 1mpo
CKacyBaHHs pIIICHHSI TPETEHCHKOTO Cyly, MDKHApOIHOTO KOMEpIHHOro apoi-
TpaXy cepej IHIIOrO0 TOBMHHO OyTH 3a3HA4€HO IIJCTaBy JUIs OCKap KCHHs
(ocrmoproBaHHs) 1 CKacyBaHHS PillIEHHsI TPETEHCHKOTO CyITy, M>KHAPOIHOTO KOMEp-
LiHHOTO apOiTpaKy.

BianoBinHo 1o monoxens cr. 28 3akony Ykpainu «IIpo Tpereichki cymim»
IIpaBuiia TPETEHCHKOTO PO3IISLY Y TPETEHCHKOMY CYIIi JJIsl BUPIIICHHS! KOHKPET-
HOTO CIIOPY BH3HAYalOThCS MM 3aKOHOM Ta TpeTeichKkoro yroporo. Ilpu npomy
IpaBuiia TPETEHCHKOrO PO3MISY, BU3HAUCHI yro/I0l0 CTOPiH HE MOXYTh CyIep-
€UUTH OOOB’SI3KOBHM IIOJIOKEHHSIM I[LOT0 3aKOHY Ta HE IMOBHHHI CYNEPEYUTH
MPHUHIIUIIAM OpTaHi3aIlii Ta IiSUIBHOCTI TPETCHCHKOTO CyAy, SKi BU3HAYCHI I[HUM
3aKoHOM

30Kpema /10 OCHOBHHMX 3acajl OpraHizaliii i AisuIbHOCTI TPETEHCHKOTO Cyy Biji-
HECEHO MPUHIMIM (...) 3) pIBHOCTI BCIX YYaCHHKIB TPETEHCHKOTO PO3IVISILY Mepe/t
3aKOHOM 1 TPETEHCHKIM CyIIOM; 4) 3MarajbHOCTI CTOPiH, CBOOO/IH B HATaHHI HUMHU
TPETEHCHKOMY CY/y CBOIX JIOKa3iB 1y IOBEICHHI IEPEI CYI0M 1X MEPEKOHIMBOCTI;
(...) (ct. 4 Bakony Ykpainu «I[Ipo TpeTeichKi cymu»).

IIpo 000B’sI30K TpETEHCHKOTO Cydy 3a0e3MeUnTH JONCPKAHHS BKa3aHUX
MIPUHIMIIB HeThbes 1 B 4acTuHi 4 c1. 39 3akony Ykpainu «IIpo Tpereiicbki cynmy.
Hesumnaakoso 3 monoxkens 4. 1 ¢T. 33 1. 3 ¢T. 39, u. 3 cT. 45 BOauaeThest 000B 30K
TPETEHCHKOTO Cyny MOiH(GOPMYBaTH CTOPIH NMPO TPETEHCHKHH PO3IIA] Ta HOro
pe3yabrary.

[Tpo BaknMBICTH iH(GOPMYBaHHS CTOPIH CBIAYMUTSH 1 3MICT CT. CT. 3, 21 , 4. 2
cT. 24, 4. 4 ct. 31, 3axkony Ykpainu «IIpo MixkHapoaHUIT KOMEPIIHHMI apOiTpax»
[14], ct. 18, Tunosoro 3akony FOHCITPAJI [15], cT. cT. 2, 3, ApOiTpakHOTO
pernamenty FOHCITPAJI [16] Tomo.

Sx Bkasye Koucrurymidiamii Cyn VYkpaiHM B MOTHBYBQJIBHIM YacTHHI
pitennst Ne 1-pn/2008 Bin 10 ciunst 2008 poky, GyHKIIOHYBaHHSI TpEeTEHCHKUX
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cyniB B YKpaiHi 0a3yeThCs HE JIMIIC HA 3acajaX HalliOHAJIBHOTO, a i MIKHAPOI-
HOTO TpaBa. MOXJIMBICTh Hepeadi JAep)KaBol Ha PO3INSA TPETEHCHKHX CYIIB
CHopiB CTOpiH y cdepi MUBUIBHUX 1 TOCHOAAPCHKUX IMPABOBITHOCHH BU3HAHA
3apy0i>KHOIO TIPAaKTHUKOIO0, 3aCHOBAHOIO Ha MIDKHAPOJTHOMY ITpaBi. 3arajibHi 3acaju
apOITPaXKHOTO PO3MIISAY KX CIIOPIB BU3HAYCHI €BPOMEHCHKOI KOHBEHITIEI TIPO
30BHIIIHBOTOProBeNbHUN apOiTpak Bix 21 kBiTHS 1961 poKy Ta peKkoMeH0BaHi
nepxkaBaM ApOitpaxxaum peritamenToM Kowmicii OOH 3 npaBa MixkHapoHOT TOp-
riemi (FOHCITPAJI) Bix 15 uepBHs 1976 poky (a03. 1, 2 m. 3.2).

Ipu 1poMy HemoiHGOPMOBaHICTh X04a O OJHI€T 3 CTOPIH MPO MPU3HAYCHHS
apOiTpa uu mpo apOITPasKHUH PO3MIISLT 00 SKIIO 3 IHIIIUX TOBAYKHUX MPUYHUH BOHA
He MOIJIa MO/IaTH CBOI MOSICHEHHS € MIJICTaBOI0 CKAaCyBaHHS PIllICHHS apOiTpaxy
BiMOBIHO 110 1. «b» 4. 1 cTarTi [X €BporneichbKoi KOHBEHIIIT PO 30BHIIIHEOTOP-
roBeNbHUH apOiTpax, a03. 2 m. 1 4. apyroi c1. 34 Tunosoro 3axony KOHCITPAJL,
a063. 2 . 1 4. 2 c1. 34 3akony Ykpainu «IIpo MikHaponHUi KoMepIiitHuil apOi-
Tpaxky, Iil. «Oo» 1. 1 4. 2 ct. 459 HIIK Ykpainu.

Bomnouac cr. 51 3akony Ykpainm «IIpo Tperelchki cyam» He mnependadae
HEeraTUBHMUX HACIIJIKIB JUIS aHAJOTIYHUX TOPYLICHb NPH 3IHCHEHHI BHYTpILI-
HBOTO apOiTpaxKy (TPETEHCHKOTO PO3IIIALY).

[Haknre kaxxy4u, YnHHA peaakiis 4. 3 ct. 51 3akony Ykpainu «I1po Tperenchbki
CyI» He TIJIbKH He nepedauac npaBa 0coOM Ha OCKap KEHHS PillIeHHs BHYTPIII-
HBOTO apOITpaKy, MPUHHATOTO, SKIIO X04a O OHA CTOPOHA HE OyJja HAJICKHHM
YHHOM ITOIH(OPMOBaHa NP0 MPU3HAYCHHS apOiTpa UM PO apOITPayKHUN PO3IIISI
a00 SIKIIO 3 HIIMX IMOBAXXHUX NMPUYMH BOHA HE MOIVIA MMOJATH CBOI MOSCHEHHS, €
MI/ICTABOIO CKAaCyBaHHsI pillIeHHs apOiTpaKy BiAMOBITHO, aje it 00MexKye MOXKIIH-
BICTh 3aCTOCYBaHHS JI0 IOIIOHNX CHUTYAIlil 32 aHAJIOTIEI0 MpaBa HOPM I1. «by» 4. 1
crarti IX €Bponelicbkol KOHBEHIIIT PO 30BHIIIHLOTOPTrOBENbHUM apOiTpax [17],
a03. 2 . 1 4. 2 c1. 34 Tunosoro 3akony FOHCITPAJI, a63. 2 1. 1 4. 2 ct. 34 3akoHy
VYkpainu «I[Ipo MibkHapoaHUiT KOMepLiHHIK apOiTpa)» TOIIO, HIO € MOPYIICHHIM
yacTHHY 1epioi crarti 55 Koncrurynii Yipainu.

3 nux ke mijgcTaB moTpeOyroTh 3MiHu mojaokeHHs 4. 1 ct. 458 LIIK Ykpainu.

[HakmIe KaXy4H, 3BaKarouu Ha 3iMcT HOpM 4. 1 cT. 8, 4. 1 ct. 55, 4. 1 ct. 129
Koncrutynii Ykpainu, aist peanbHOro 3a0e3NeueHHs! JOCTYITHOCTI IPpaBoOCYs
Ta CIPaBEJIMBOTO CYIOBOTO PO3INSAY B LIl Kareropii crpas, MOJIOXKEHHS 4. 3
ct. 51 3akony Ykpainu «IIpo Tpeteiicbki cymm» Ta 4. 1 cr. 458 LIIK Vkpaiuu,
MOBUHHI OyTH TPUBEZCH] y BIAMOBIIHICTE 1O HOPM II. «b» yacturu 1 crarti IX
€BpornelcbKkol KOHBEHIIIT PO 30BHINTHBOTOPTOBEILHUIN apOiTpaxk, ad3. 2 MyHKTY
1 wactunm npyroi ct. 34 Tunosoro 3akony FOHCITPAJL, a63. 2 nyukry 1 yactuan
npyroi ct. 34 3akony Ykpainu «IIpo MibkKHapoaHWi KOMEpLUiiHUN apOiTpax», M.
«Oo» 1. 1 4. 2 ct. 459 [{UBLIEHOTO TIPOLIECYaTHHOTO KOJCKCY YKpaTHH.
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https://zakon.rada.gov.ua/laws/show/995 069

B

Bopuc Ouexcanap IaBrioBuy

3ACMYNHUK HAYATbHUKA YKPATHCOKO20 HAYKOBO-00CHIOHO20 THCIMUMYNY
YUBLILHO2O 3AXUCTY, KAHOUOAT MEXHIYHUX HAVK
(m. Kuis, Yxpaina)

KOHCTUTYUIAHE ITIPABO B CUCTEMI JEPXKABHOI'O
PET'YJIIOBAHHS IUBLJIbHUM 3AXUCTOM YKPATHU

Ha Bukonanus pimenp KaGinety MiHicTpiB YkpaiHu II0oI0 Aep’KaBHOTO
perymoBanns [1, 2] JlepkaBHO ciy0010 YKpaiHU i3 HaJA3BHYaiHUX CHTYya-
Iifl IPOIOBXK OCTAHHIX POKIB MPOBOAATHCS 3aXOIU 13 PePOPMYBAHHS CHCTCMH
LUBUIHLHOTO 3aXUCTY JIepKaBu. MeTOoI0 3MiH € 3aIpOBaPKCHHS Cy4acHUX €BPOIICH-
CBKHX MIJIXO/IB 13 3aXHUCTy HACEJICHHS 1 TEPUTOPIH Bij MOXKEK Ta HaA3BHUAHHUX
CHUTYyaIliif, 3A1HCHEHHsI JIepKaBHOTO HarsiAy (KOHTpPOJIO) y cdepi MoxexHoi Ta
TEXHOI'€HHOI Oe3HeKu.

Peauizanist pehopmu MicIIeBOro caMoBpsiyBaHHS Ta TEPUTOPIaIbHOI OpraHi-
3anii Biaan B YKpaiHi [2], sika J03BOINTH 00’ €THAHUM TEPUTOPIaIbHIM IpOMajiaM
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Ha MICIIEBOMY PiBHI OpPraHi3oByBaTH Ta 3a0€31e4yBaTH AisIbHICTD 100 3aXUCTY
HaceJeHHS BIJl TOXKEK OKpeciuia IeBHy mpoodiemy. IcHyroui HopmaTHBH
pearyBaHHs Ha HeOe3MeUHI TO/IiT OB’ sI3aHi 3 TOXKEkKaMu [3], 110 € OCHOBORO 3a0¢e3-
TIeYeHHs! Oe3MeKH IPOMa/IsiH Ta HaJaHHsI JIOTIOMOTH Y pa3i HeOe3MeKH 1X KUTTIO Ta
370pOB’10 y c(hepi HMBUILHOTO 3aXUCTY 3aKpiMiIi (aKTHYHY HEpiBHONPABHICTH
MK HacelneHHsM Ykpainu. Tak, yac mpuOyTTs IIepIIOro MoXKeKHO-PSATYBAILHOTO
MiJPO3ILTY HAa BUKJIUK JIJIS 3[iHCHEHHS OJHI€T 3 OCHOBHUX ()YHKIIIH IUBITBHOTO
3aXHCTY — 3aXHUCTY TPOMAJISIH BiJ MOXKEXK, PI3HUTHCS y 3aJISKHOCTI BiJl TEpUTOPI-
QJILHOTO MicCIIs ITepeOyBaHHs I'POMaSIHUHA, a caMe: TUITY HaceJICHOTO IMyHKTY. [ist
IpoMaJisiH, 10 MEIIKAIOTh (1epeOyBaroTh) B MiCTax BiH CKJIaJa€ JIeCsITh XBUIIUH, a
JUTS. MCIITKAHIIIB HACCJICHHUX IMyHKTIB CUTBCHKOI MICIIEBOCTI — JBAIISITh. 3a3HAUCHE
nopyiye crartio 24 Koncrurynii Ykpainu [4] — OcHoBHUIT 3akoH YKpaiHH, sSIKHA
rapaHTy€e piBHI paBa rpoOMaJsiHaM JIepKaBU Y TOMY YHCII [I0JI0 OE3MEeKH KHUTTS,
310pOB’sl 1 30epekeHHs X MaifHa.

[TpoBenenuii aHani3z mpoOiieMaTHKM BKa3ye Ha HEBHPILICHICTb MPOOIEMHU
HaBITh TicHs NPHUHAHSITTS Ypsnaom kpaium Crparerii pedopMyBaHHS CHUCTEMH
JepkaBHOT cy»k0M 3 HaI3BUYallHUX cuTyalii [5] sikoro B po3aini «OdikyBabHi
pe3yabTaThy JIOCIIBHO 3a3HAYEHO HACTYITHE: «YIOCKOHAJICHHS CHCTEMH peary-
BaHHS Ha NOXKEXKI, HAJ[3BUYAIHI CUTYyalil Ta iHII HeOe3neuHi 1o/ii, CKOpOUCHHS
Yyacy MpHOYTTS MOXKEKHO-PATYBAIBHHUX MIJPO3ALTIB A0 Micus BUKINKY (10 10
XBHJIMH Yy MICTi Ta 10 20 XBHJIMH y CUIbCBHKil MICIIEBOCTI)», 1110 BIAMOBITHO IIe
011 YCKJIA/IHIOE CUTYAIIIIO 13 TIPaB JIIOJIMHM B JIEpKaBi.

[TizcyMOByIOUM BUILCHABEICHE MOXKHA 3a3HAYUTH, IO TEPUTOPIaIbHUI
TIPUHIIMI IIO/I0 3aJISKHOCTI OE3MEeKN TPOMaISTHUHA BiJjl THITY HACEJICHOTO ITyHKTY
HE BIANOBIZa€ KOHCTUTYLIHHOMY IIpaBy IpOMaJisiH Ha PIBHONPABHUH 3aXHCT Ta
rorpedye JepKaBHOTO PEryinioBaHHsA. BUHMKae HEOOXiHICTh NMPHUBEACHHS HOP-
MaTUBHO-ITPaBOBUX akKTiB [3, 4] Ta iHIII ep»KaBHUX aKTiB, IO MAIOTh MOCUIIAHHS
Ha HUX, 10 HOpM KoHctuTyii Ykpainu.

CnHCcoK BUKOPHCTAHUX JKepeJt
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B

Bopucnasceka Mapuna B’siueciiapiBHa

ooyenm Kagpedpu YusinbHO2O npasa ma npoyecy
Xmenvruyvkoeo yHisepcumemy ynpasninua ma npaea imeni Jleonioa IO3vkosa,
KaHOuoam puouyHuxX HayK, OOYeHm
(m. XmenvHuyokuil, Yxpaina)

MPAKTUKA KOHCTUTYIIMHOI'O CYIY YKPATHH 1IO10
CIMEMNHUX MMPABOBIJIHOCHH

Hespaxaroun Ha Te, mo B CimeitHomy komekci Ykpainu (mami — CK)
Koncrutyuist YkpaiHu npssMo He Ha3BaHa SIK PEryjsiTOp CIMEHHO-ITPaBOBHX Bij-
HOCHH, TUM HE MEHIIIE, € BCl MiJIcTaBM 11 BBaXKaTH JDKEPEIOM CIMEHHOTOo Tpasa.
Oco0IUBO BEJIMKE 3HAYCHHS JJ1s1 CIMCHHUX BiTHOCHH MAIOTh ITOJIOKCHHS PO3ILTY
11 Koncrurymii, siki 3aKpiIuTIOIOTE IIpaBa, CBOOOM Ta 000B’I3KH JIIOIMHU Ta IpOMa-
nsHuHa. [lonokenHs crareit 24, 51, 52 6e3mocepeiHbO CTOCYIOThCS 3aKPITUICHHS
HalBaXJIMBINIMX 3acaj cimeitHoro mpasa. Ct. 52 KoHcTuTylii BCTaHOBIIOE, 110
ciM’sl, IUTHHCTBO, MATEPUHCTBO 1 0ATHKIBCTBO OXOPOHSIOTHCS JICPIKABOIO.

KoHcTuTymis Mae BUIy FOpUIUYHY cHity. BiqmoBinHO Bci HOpMaTHBHO-TIpa-
BOBI aKTH jaepkaBH, B Tomy uucii i CK, npuiimarorscst Ha i OCHOBI Ta TOBUHHI
Bianosinaru KoHcTuTynii. 3 1[bOro Mo)kHa 3pOOHMTH BHCHOBOK, IO Oy/b-sIKMA
HOPMaTUBHO-TIPABOBUH aKT, KW cyrnepeunTb OCHOBHOMY 3aKOHY JA€piKaBH,
noBuHeH Oyt Bu3Hanuil KoHctutyniiHuM cynom Yipainm (nani — KY) Hekon-
CTUTYLIHHUM, TOOTO OyTH CKacOBaHHM.

om0 ynanroro CK smmie aBiui KCY posmisiiaB MUTaHHS PO KOHCTUTYIII-
HiCTB HOro OKpEeMHX MoIokKeHb. Maersest mpo pimenns KCY Bix 3 mororo 2009
poky Ne 3-pni/2009 ta Bix 19 Bepecust 2012 poxy Ne 17-pn/2012.
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3ynunumocst Ha asamizi pimenns KCY Big 3 mororo 2009 poky
Ne 3-pn/2009, sike cTocyBajoCsi KOHCTHUTYLIHHOCTI MOJOXKESHHS YaCTUHU APYToi
ct. 211 CKY. YnoBHoBaxxenuii BepxosHoi Pajn Ykpainu 3 npas jqroanHu (naimi —
YHoBHOBaKeHUIT) K Cy0’€KT NpaBa Ha KOHCTUTYIIHHE TONAHHS 3BEPHYBCS JI0
KCVY 3 kjnonoTtaHHSIM BH3HaTH HEKOHCTHTYLIHHMM pelakiiio Iiei crarTi, sika
3rigno 31 3miHamu 1o CKVY [1] Oyna nomoBHEHA IPyTUM PEYCHHSIM PO Te, IO Pi3-
HUIIS Y Billl MDK YCHHOBIIFOBa4EM Ta JAUTHHOIO HE MOXKe OyTH OLTBIIOI0 HI’K COPOK
I1’Th pokiB. Ha nymMKy YroBHOBa)keHOTO0, 3a3Ha4€HE JOTIOBHEHHS € TUCKPHMiHa-
LIITHOO 32 BIKOBOIO O3HAKOIO HOPMOIO IIPaBa, SIKOI0 0OMEXEHO MPaBo TPOMaIsiH
Ha YCHHOBJIEHHsI 00paHOT IUTHHH Ta MPaBO JUTHUHU OYTH YCHHOBIICHOIO, & TAKOX
MOPYIICHO KOHCTUTYLIHHUN MPUHIMI PIBHOCTI MPaB JIOANHH, 33 SIKMM ITOTpeOH
ycix 0e3 BHHATKY OCi0 MarOTh OJJHAKOBO BAKJIMBE 3HAYCHHS 1 KOXKCH Ma€e PiBHI
MOXJIUBOCTI [2].

Crizt 3a3HaYMTH, 10 B YKOTHOMY 3 MOIEPEIHIX HOPMATUBHO-ITPABOBUX aKTIB
He OyJ10 3aCTepexeHHs 1010 BCTAHOBIICHHS PI3HUII y Billi MDK YCHHOBIIIOBAYEM
Ta ycuHoBJIeHHM. BBenena 3akonom Ne 257-VI makcumaibHa BIKOBa Pi3HULS Y
Billi M)XK YCHHOBJIHUM Ta YCHHOBJIIOBaYEeM — 45 POKiB, HE MaJia )KOJHUX BUHSTKIB.
Sk BkazyBasia 3. B. PomoBchKa, 11e 03HA4Yasio, M0 YOJIOBIK, SKOMY, HATIPUKIIA,
BUIIOBHUJIOCS 48 POKiB, HE MOXE YCUHOBHUTH JUTHUHY CBOET JIPY>KUHH, SKil BUITO-
BHUJIOCS PIK YU TPH. AHAJIOTIYHO 1 TiTKa AUTHHH CBOI 3arvOII0i CECTPU TaKOX
HE 3MOXKE YCHHOBHTH ii, SIKIIO MK HAMH ICHyBaTHME Taka BIKOBa PIi3HUII
[3, c. 443]. UlkimmuBicTh 3a3HaucHOT HOpMHu 3. B. POMOBChKa BOavana B TakoMy:
1) 1e 3MeHIIye IaHCH JITeH-CUPIT Ta AiTel, T030aBIeHNX 0ATbKIBCHKOTO MIKITY-
BaHHSI, HA YCHHOBJICHHS; 2) 1ie MOPYIISHHS MPHUHIMITY PIBHOCTI BCIX TPOMAISIH;
3) 1e BTpy4aHHs y IpaBo Cy/ly BUPIIYBaTH CIIpaBy Ha BIIaCHHUHN po3cyn; 4) cyrep-
€UHTh 3arajbHUM 3acajiaM PeryJioBaHHs CIMEHHUX BiTHOCHH — CIIPaBE/IJIMBOCTI,
JOOPOCOBICHOCTI Ta PO3yMHOCTI [3, c. 443]. TakuM YHMHOM, HABPSJ YU WUILTOCS
PO MPIOPUTET IHTEPECIB TUTUHM, SIKMH € 3aCaJHUYUM, 110 HEOJHOKPATHO M-
KPECIIIOETCSI y MPAKTHKOIO €BPOIEHCHKOT0 Cy/Iy 3 TpaB JIIONHH.

[pore, po3risiaatou 1o cripaBy, KCY Bkasas, 110 BU3HaU€Ha 3aKOHOM BUMOTa
IIO/I0 PI3HUII Y Billl MiXK YCHHOBIIFOBAYEM 1 TUTHHOIO, € OTHAKOBO 000B’SI3KOBOIO
JUISL BCIX 0Ci0, siKi 0a)KaloTh yCHHOBUTH JAUTHHY, 1 (PaKTUYIHO CTOCYETHCSI MOXKITH-
BOCTI YCHHOBIICHHSI INTHHU IIEBHOTO BIKY, @ TOMY HE IOPYIITY€ IPUHIIMITY PIBHOCTI
TPOMAJISIH Mepel 3aKOHOM, 3aKpiruieHoro crarrero 24 Koncrutyii Ykpainu, BHa-
CIIZIOK 4YOro OyJo MPUIHSATE pILIEHHS NPO KOHCTUTYLIHHICTH OCIIOPIOBAHOTO
nonoxenust CKY [2]. [Tpu npomy Tphoma cymsmu KCY Oyia BUCIOBIEHA OKpeMa
JyMKa [I0JI0 IIbOTO PILlICHHSI, y SKili BOHM OOI'PYHTOBYBAJIM CBOIO HE3TO/Y 3 TPH-
HHsiTuM pimenHsm [2]. Tax, cymis KCY B. M. Kamrio Bka3as, 1110 pu yXBaJICHHI
Pimenns Ne 3-pn/2009 KCVY He BpaxyBaB CBOIX IMOINEpPEAHIX MPaBOBUX IT03H-
Liil 11010 MUTaHb BIKOBUX LIEH31B Ta 00MexeHb. TOOTO B IOIEpeIHIX PillIeHHIX
1110710 BikOBHX 00MexkeHb KCY BHXO/MB 3 MPUHIIMITY CITIBMIPHOCTI BCTAHOBIJICHHS
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BIKOBMX OOMEKEHb 3 METOI0, 10 IX 00YMOBITIOE, @ TAKOXK BPaxyBaHHS, KPIM BiKY,
CYTTEBUX 1HJMBIyalIbHUX SKOCTEH OCOOH.

3pemroro, He3Baxatoun Ha BiiMoBy KCY BuzHaru ocrioptoBany Hopmy CKY
HEKOHCTUTYIIIHHOI, BepxoBHa Pama Ykpainu 11 ckacyBana [4], 110 CXBaJbHO
CHPHIHSUIM B IOpUAMYHIHN JliTepatypi [5, c. 282].

e oxne pimenns KCY crocyBanocst oiniiHOrO TIyMa4eHHs MOJIOKESHHS
yactunu niepmioi ¢t. 61 CKY Bix 19 Bepecust 2012 poky Ne 17-pm/2012 [6]. Ha
nymky KCY, npuBarne mianpruemcTBo (200 HOTro 4acTHHA), 3aCHOBAHE OJHUM i3
MOZIPYKKSI, — 116 OKpeMUit 00’ €KT MpaBa CIIJIbHOT CyMiCHOT BIACHOCTI MOAPYXKKS,
JI0 SIKOTO BXOJISITh YC1 BHJIM MaifHa, B TOMY YHCIIi BKJIJ[ 10 CTaTyTHOTO KalliTayy Ta
MaifHO, BUJIIJICHE 3 iX CIiIbHOT cyMicHOT BiacHOCTI. Takum unHom, KCY niitios
BHCHOBKY, 1110 CTaTYTHHH KalliTaj Ta MaifHO MPUBATHOTO IiIIPHEMCTBA, CHOPMO-
BaHi 3a PaxyHOK CIUIFHOI CYMICHOT BJIACHOCTI IOAPYXKIKS, € 00 €KTOM iX CIUTBHOT
cyMicHoOI BiacHOCTI [6].

Takum unHOM, MOXHa ckazary, mo pimens KCVY, siki 6e3mocepeqHbo cTo-
cyroThest onoxkenb unHHOro CKYVY (iforo ogimiiiHoro TirymadeHHst a00 BU3HAHHS
HEKOHCTHTYI[IHHUMH OKpPEMHX MOJIOKEHB), HE Tak i Oararo, mpore Ha ciMmeiiHe
3aKOHO/IaBCTBO BIUIMBAOTH 1 Ti pimenHst KCV, siki MpuAHSTI M0/10 1HIIMX HOpMa-
THUBHO-ITPAaBOBHX AKTiB.

CnHcoK BUKOPHCTAHUX JKepeJ

1. Ilpo BHeceHHsI 3MiH 10 JESIKAX 3aKOHO/ABUMX aKTiB YKpalHM IIOJ0 YCHHOB-
nenHs : 3akoH Ykpainu Bing 10 xBitHs 2008 poky Ne 257-VI. Bioomocmi
Bepxoenoi Paou Ykpainu. 2008. Ne 24. Cr. 230.

2. Pimennst Koncruryuniiinoro Cyny VYkpainm Bin 3 motoro 2009 poky N
3-pm/2009 y cmpaBi 3a KOHCTUTYIIHHHMM TMOJAHHSM YIIOBHOBa)XCHOTO
BepxoBHoi Pagu Ykpainu 3 mpaB JEOAMHU 040 BianosinHocti KoHCTHTYIIIT
Vkpainu (KOHCTHUTYIIHHOCTI) OKPEMOTO IOJOKEHHSYaCTHHH APYroi cTarTi
211 CimeitHoro Kojiekcy YKpaiHu (CrpaBa Mpo Pi3HUIIO Y Billi MK YCHHOB-
nroBadeM Ta auTrHOoW0). Cripaa Ne 1-4/2009. URL : https://zakon.rada.gov.ua/
laws/show/v003p710-09.

. Pomoscobka 3. B. Ykpainceke cimeline npaBo : niapyunuk. K., 2009. 500 c.

4. TIpo BHecennst 3miH g0 CimelHOro komekcy YKpaiHM IIOJO yCHHOBIICHHS:
3akon Ykpainu Big 9 Bepecus 2011 poxy N 3738-VI. Bidomocmi Bepxoeroi
Paou Vkpainu. 2012. Ne 19-20. Cr. 172.

5. Cimeiine npaBo Ykpainu : migpyunuk / C. B. Bynena, B. B. 3a6opoBcbkuii,
B. I. ®asukomt Tta iu.; 3a pen. C. b. bynenu, B. I. ®asukoma. K. : 3nanHs,
2015.375 c.

6. Pimennss Koncruryuiitnoro Cymy Ykpaiam Big 19 BepecHst 2012 poky Ne
17-pni/2012 y cnpaBi 3a KOHCTHTYI[IHHUM 3BEpHEHHSIM ITPHUBATHOTO ITiJIIPH-
emctBa «IKIO» m070 odinifHOrO TIyMaueHHs MMOJOKEHHSI YaCTHHHU TEPIIOT
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Boprauk Oubra IOpiiBHa

acnipanmka XmenbHuybKo2o yHigepcumenmy YApasiinHi ma npasd
imeni Jleonioa IO3vbko6a
(m. XmenvHuyskuii, Yxpaina)

HABYTTS ITPABA BJIACHOCTI HA IIJACTABI PIIIEHHSI CYAY SIK
CIIOCIB PEAJIBALIN KOHCTUTYHIMHUX IHHOCTEM

ODyHIaMeHTaBHI 3araJbHOIONCHKI IIIHHOCTI JIepKaBH YKpaiHa 3aKpilIcCHO
y npeamOyimi 11 Koncruryuii, npuitasatoi 28 uepBHs 1996 p. Bonn BigoOpaska-
I0Th COLIAJIFHO CXBaJIOBaHI ySBJIECHHsS YKPaiHCHKOTO Hapojay Ipo Te, B SIKOMY
HarpsIMKY TOBHHEH BiJJ0YBaTHUCh COLliaIbHHM, TTIOJIITHYHNH, EKOHOMIYHHH, 1/1€0I10-
TiYHHUH Ta TPaBOBHI PO3BUTOK HAIIOi fepkaBy. /1o HUX Halle)kaTh: 3a0e3nedeHHs!
npas i cB00O/ JIOAWUHM TA TiITHUX YMOB ii KMTTA; 3MillHEHHS TPOMAISIHCHKOL
3J1aT0AM Ha 3eMJli YKpaiHu; eBporeichKa iIeHTHYHICTh YKPaiHChKOTO HApoy i
HE3BOPOTHICTh €BPONEHCHKOTO Ta €BPOATIAHTHYHOTO Kypcy YKpaiHu; pO3BHUTOK i
3MilIHEHHS JeMOKPAaTHYHOI, COLiaIbHOI, IPABOBOI epPAKABH.

Sk 3a3navae 1O. laiiropoackkuii y cBoiii crarti «LliHHOCTI sIK JeTepMiHaHTH
CYCIIJIBHOTO PO3BHUTKY» [0, c. 9], mpuiiHsTHA JUIsl IepeBaXKHOI OLIBIIOCTI TpoMa-
JISTH KOHCOJTiTyt0o4a [IHHICHA MapajurmMa € OHUM 13 HaHBaXKJIUBIIINX MPUHIIHITIB
1 BOIHOYAC IHCTPYMEHTIB cycnibHUX pedopm. CyCHisibCTBO, B IKOMY JOCSTHYTO
KOHCEHCYCY CTOCOBHO TOTO, IIO € LIHHICTIO, MOXE PO3IIISAATHCS SIK CTa0lIbHA
CHCTEeMa, OCKUJIbKH B Hill 3HUKA€E TOJIOBHE JDKEPEIIO CYIIEPEUHOCTEH Mi’K OKPEMOIO
0C000I0 i CYCIUTLCTBOM Y I[iJTOMY. | HaBIaku — MiHHICHA PO30aaHCOBAHICTh JICC-
Tabimi3ye cucTeMy, MOPOJDKYE HEBIEBHEHICTh, KaTaKIi3MH, CTPax, MOTPSICIHHS,
3pEIITOr0 — PyHHYE ii.

[Ipo nocsrHeHHs yKpaiHCHKUM CYCHIIBCTBOM CTIHKOTO KOHCEHCYCY IIOZIO
MpaBUIILHOCTI 3akpimiennx y Koncrurynii Ykpainu miHHOCTEH, Ha pearizaiito
SIKMX MalOTh CIIPSIMOBYBATHCh 3yCHILISI YKpaiHCHKOTO HApoty Ta YKpaiHChKOT Jiep-
JKaBH, CBITYUTH HE3MIHHICTh 3MicTy npeamOyin Koncturynii Ykpainu Bponosx
Maibke 23 pokiB. [Ipn Haa3BHYalHIM TNIMHHOCTI YKPalHCHKOTO 3aKOHOJABCTBA,
3yMOBJICHIH CTPIMKMM PO3BUTKOM CYCHIUJIBHUX BIJIHOCHH Y HalIii KpaiHi micis
IIpOTOJIONIeHHS ii He3anexHoCTi, HopMu npeamOynu Koncrurynii Ykpainu Oynn
He3MIHHUMH 3 28 yepBHs 1996 p. no 7 motoro 2019 p. Jlume 7 mororo 2019 p.
ab3ar i’ situit peamOyinn Konctutynii Ykpainu miciist ClliB «rpoMaJiTHCBKOT 371a-
TOJM Ha 3eMJIi YKpaTHW» JJOIOBHEHO CJIOBAMH «Ta ITiTBEP/PKYIOUN EBPONEHCHKY
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IIeHTHYHICTh YKpaiHChKOro Hapoay B €Bporeiickkomy Coro3i Ta B oprasiza-
il I1iBHIYHOATIAHTHYHOTO JOTOBOPY» 3akoHOM Ykpainu «IIpo BHeceHHs 3MiH
no Koncrurynii Vipainu (11ogo cTparteriyHoro Kypcy JAep)KaBH Ha HaOyTTA
MOBHOIIPABHOI'O WIEHCTBA YKpainu B €Bporneiickkomy Coro3i Ta B Opranizanii
[MiBHiYHOATIIAHTHYHOTO T0rOBOPY)» Ne 2680-VIII.

Y HayxoBo-npaktinuHomy komeHTtapi Koncruryuii Ykpainu BkazyeTbes, 10
moJIokeHHs peamMOyinu KoHCTUTYIIT, a 3a TakuX OOCTaBWH, W MIHHOCTI, 3aKpi-
TUICHI B Hill, CTAHOBJIATH OCHOBY KOHCTUTY1IIT Ta BCHOTO CyCIUIBHOTO JIajly HAIIOT
JIep>KaBH, BU3HAYAIOTh OONIMYYsI HE3alexKHOI YKpaiHH, JOMOMararoTh 3pO3yMiTH
3MICT KOHCTHTYIiI, CIPUSIOTH i NMPaBUIBHOMY TIYMadeHHIO 1 3aCTOCYBaHHIO,
CIPUSIOTH OLTBII ITHOOKOMY 3’sICYBaHHIO JliTepH 1 1yxy OCHOBHOTO 3aKoHY [4].

Hopwmu Koncrutyrii Yipainu Ta 3aKOHOIABCTBa YKpalHU B LIJIOMY JCTali-
3yIOTh MEXaHI3MH, IUISIXW Ta BU3HAYAIOTh NPABOBI IHCTHTYTH, CIPSIMOBaHI Ha
peaitizailito, OXOpOHY ¥ HEMOPYIIHICTh IMX IIHHOCTEH. 3arajibHOBIIOMO, IO
YTBEP/PKEHHS Ta BIPOBAKCHHS B MOBCSKICHHE JKUTTSl Hapoay YKpaiHW 3ajie-
KJIapoBaHuX y #oro KoHcTuTymii IIHHOCTCH € HeMOXJIMBUM 0e3 icHyBaHHSI,
YiTKOro (PyHKIiOHYBAaHHSI Ta HEMOPYHIHOCTI TAKOro NMPaBOBOI0 iHCTUTYTY
SIK IPABO BJIACHOCTI.

Sk 3a3nauae B. O. Kyuep [7], mpaBo BIACHOCTI € OJTHUM 3 KJIFOYOBUX 1HCTH-
TYTIB IIUBIJILHOTO IpaBa 3 6aratorpanHoI0 MPaBOBOIO MPHPOI0I0. BoHO BXOAUTH
JIO CUCTEMH HalO1JIbII MOUIMPEHUX CYCHUIBHUX BIJIHOCHH, 11O TIOB’s3aHi 3 NpH-
CBOEHHSIM Ta PO3MO/LIIOM CyCIUIBHUX MarepianbHux onar. Tomy mpaBo BiacHOCTI
€ LIHHICTIO y 3arajbHOCYCITUILHOMY 3HAY€HHI, a/pKe 3 HApOJDKEHHS KOXKHHN
rpoMaJIsiHHH, y crty npunuciB cT. 13 Koncturynii Yipainu, HaOyBae IIMPOKOTO
CIEKTpy MaifHOBHX MpaB, KOTpi BixnosiaHo a0 cT. 190 LIK Ykpainu, € maiiHom.

[IpaBoBoro iHcTUTYTY mpaBa BiacHocTi y KoHerurynii YkpaiHu cTOCYIOThCS
HopMu cT.cT. 13, 14, 41. [luraHHAM HEMOPYLIHOCTI, HEIOTOPKAaHHOCTI TpaBa
BJIACHOCTI, YMOBaM Ta Mi/ICTaBaM MPUIIMHEHHS 1[LOTO TpaBa MPHUCBSUEHO Oarato
HayKOBHUX JOCIIIKCHb.

Cnig 3BepHYTH yBary, IO JIOCSTHEHHS, 30€pEe)KEHHs Ta BIPOBA/DKCHHS Yy
MOBCSIKJICHHE JKUTTSI LIHHOCTEH, 3a3Ha4eHnX y npeamOyii Koncruryuii Ykpainu, €
HEMOXKJIMBUM 0€3 HEYXHJILHOTO Ta MOBCSKJICHHOTO BUKOHAHHS BIIACHUKaMH MaiiHa
NoKIaieHnX Ha HuX KoHcturtymiero Yipainu 00OB’SI3KIB 3 HAJIGKHOTO BHKOPHC-
TaHHS HAasBHOT B HUX BIIACHOCTI. BitacHICTh MOBMHHA BUKOPUCTOBYBATHCH Y CIOCIO,
KU He Oy/e 3aBaBaTH IIKOAW IpaBaM, CBOOOAM Ta TiHOCTI rpOMajsH, iHTep-
ecaM CyCITUIbCTBA, TIOTIPIIYBaTH €KOJIOTTYHY CHTYAIil0 1 MPUPOJHI SKOCTI 3eMIIi.
BnacuicTh y 0mHOMY pa3i HE MOXKE BHKOPHCTOBYBAaTHCS Ha HIKOLY JIFOIMHI H
cycrinbeTBy (4. 3 cr. 13, u. 7 cr. 41 Koncrutynii Ykpainu). 3 MeToro momnepen-
JKEHHSI TaKMX BUIAJIKIB BUKOPHCTAaHHS BIACHOCTI 1 3aKpiIUIEHO, Ha HAIly YMKY, Y
Koncrurynii YkpaiHu mojoXeHHs 1Mpo Te, 10 BIACHICTh 3000B’s3y€. Y TpUMaHHS
BJIACHOCTI BHMara€ BHUKOHAHHS BJIACHMKOM IOKJIaJICHHX Ha HBOTO OOOB’SI3KIB 3
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BUKOPUCTAHHSI MaliHa B HAJICKHUI CIIOCI0, TOOTO TaK, abK HE MOPYIIyBaJIKCh IIPaBa
1 cBOOOIM JIIOIMHH, 3a0€311eUyBaIoCh X JOTPUMaHHS Ta T'1IHI yMOBH XKUTTL.

BrnacHicTh MOBHMHHA BHKOPHUCTOBYBATHUCh. YKpaiHChKa JepikaBa y CT.CT. 13,
14, 41 Koncruryuii Ykpainu mporarye BUKOPUCTaHHSI 00’ €KTIB MpaBa BIaCHOCTI,
OIHOYACHO 3a3Hauaro4H, B KU CIIOCiO Ta 3 KO0 METOI0 BUKOPHUCTOBYBATH BJlac-
HICTh 3a00POHCHO.

OpHak, Ha MPAKTHUIl MAIOTh MICIIC BHITAJKH, KOJIA 00 €KTH IIMBUILHUX IPAaB,
SIKI He BUKJIFOYCHI 3 I[UBUILHOTO 00OPOTY Ta HE OOMEKEHI B 000pOTi, B CHIY
Ppi3HUX 00CTaBUH HE MAIOTh CBOTO O(IIIIHO 3aKpIIUICHOTO BIAaCHUKA, a0 K Biac-
HUK MaliHa JIOOPOBUILHO (haKTUYHO Bi]MOBHBCSI BUKOHYBATH IL[OI0 HAJIEKHOTO
oMy MalfiHa PaBOMOYHOCTI BJIacHUKaA. lle Moke NMPU3BOAWUTH 10 KOHQIIIKTIB,
MOTPSICIHB, CaMO3axOIlJICHb MaiiHa TOIIO i, SIK HACIIIOK, po30ajaHCOBYBaTH i
JiecTabiTi30ByBaTH HE JIMIIEC €KOHOMIYHY, @ i MOJITHYHY Ta IPaBOBYy CHUCTEMHU
JICpIKaBH, TOPOJUKYBATH HEBIECBHEHICTh Yy CYO €KTIB CYCHUIBHHMX BIJIHOCHH.
3a3HaueHe, y CBOIO Uepry, YHEMOXKIIMBIIIOBaTUME 3a0e3MeueHHsl MpaB i cBo0o/
JIIONMHU TA TiIHUX YMOB ii 'KUTTS; 3MIIITHEHHS] TPOMAISIHCHKOI 3J1aroau Ha
3eMJli YKpaiHu, €BPOIEHCHKOT 1IGHTUYHOCTI YKPaTHCHKOTO HAapo/ly; PO3BHTOK i
3MilIHEHHS JeMOKPAaTHYHOI, COLiaTIbHOI, IPABOBOI JepPAKABH.

3 METOI0 YHUKHEHHs TaKuX CUTYalliil, 3a0e3MeueHHs] HeMopYIIHOCTI 3aKpi-
wieHnx y Koucrutynii YkpaiHW JeMOKpaTHUHHMX I[IHHOCTEH, y IMBIIBHOMY
3aKOHO/IaBCTBI YKpaiHu InependadeHa MOXKIMBICTD HaOyTTs IpaBa BIACHOCTI, SIK
i OyIb-sIKUX 1HIIUX IMBUTBHKUX MPaB Ta 00O0B’SI3KiB HA MIiJCTaBI PIICHHS CYAY Y
BHUIIaIKaX, BCTAHOBJICHUX aKTaMH IIMBUIBHOTO 3aKOHO/ABCTBA. [0 TaKuX mpaBo-
BUX IHCTUTYTIB HajexaTh HaOyTTs mpaBa BIAaCHOCTI Ha Oe3xassiiHe HepyXxome
Maifno (ct. 335 LK Ykpainu), HaOyTTs mpaBa BJIacHOCTI Ha HEpyXOoMe MaifHO 3a
HaOyBaJIbHOIO BJIACHICTIO, HAOYTTsI MpaBa BJIIACHOCTI 32 HAOYBAJIBHOKO JTABHICTIO
Ha TPaHCIIOPTHI 3aco0H, IiHHI narepu, B ToMy ducii i Oe3xassitai (ct. 344 LK
VYkpainu), HaOyTTs NpaBa BIACHOCTI HA CAMOYMHHO 30yJJ0BaHE HEPYXOME MailHO
(cr. 376 UK Ykpaiun). [Ipu npoMy B HaBeJECHHX BHIIQJIKaX PINICHHS CYIy Bimi-
rpae pojib MEPBHHHOTO MPABOBCTAHOBIIOIOYOTO JIOKyMEHTa, TOOTO JIOKYMEHTa,
IO MiATBEP/PKYE BUHUKHEHHS PEYOBUX NpaB Ha MalHO 1 € €IMHOIO ITiJICTaBOIO
JUISl TIPOBE/ICHHS JIEP)KAaBHOT peecTpallil TakuX MpaB 32 BU3HAYCHOIO y PIllICHHI
ocoboro. Takuii 0coONMBUIT TOPAAOK HAOYTTS INpaBa BIACHOCTI 3yMOBIJICHHH,
Ha Hally JyMKY, THM, 10 HAaOyTTs NpaBa BJIaCHOCTI B 3a3HAUCHMX BUILE BUIIAJ-
KaxX, € MOKJIMBUM 32 YMOBH O0OOB’SI3KOBOi HAasIBHOCTI ontHi€l (yHIaMeHTaIbHOT
obcraBuHH. Ll oOcTaBrHA HEPO3PUBHO NOB’si3aHAa Ta, 03 CyMHIBY, 3yMOBIICHA
HiHHOCTsIMH AeMokpatinyHol KoHctutynii Ykpainu. Takoro oOcTaBHHOIO € BCTa-
HOBJIEHHSI ()aKTy BiJCYyTHOCTI MOpPYLICHHS NpaB Ta OXOPOHIOBAHMX 3aKOHOM
IHTEepECiB IHIINX 0Ci0 BHACIIIOK 3rajJjaHOro HAOyTTsI MpaBa BIACHOCTI.

BinmosigHo g0 cr. 55 Koncrurymii Ykpainu mpaBa i cBOOOIM TI'pOMajsi-
HUHA 3aXMIIAIOTHCS CYJOM. 32 TaKUX OOCTaBHWH, IIIKOM OOIDYHTOBaHUM Ta
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BMOTHBOBaHHM € TIOKJIaZICHHs Ha CyJM (DYHKIIIH 3 BCTAHOBJICHHS 3aKOHHOTO BJIac-
HHUKa MaiiHa, 32 BiJICYyTHOCTI B HBOTO NPAaBOBCTAHOBIIOIOYHMX JIOKYMEHTIB Ha 1€
MaiiHo. HeoOXiJHUM Ta BU3HAYaJIBLHUM Y TAaKUX BUIAJIKaX € BUKIIOYCHHS MOXKJIIH-
BOCTI MOPYILICHHSI HABEJJCHUMH JISIMH TIPaB 1 OXOPOHIOBAHMX 3aKOHOM IHTEpEeCiB
iHmmmx oci6. Came cyau HaJijeHi 3aKOHOIABCTBOM YKpaiHU yciMa HeoOXiTHUMHU
MOBHOB)KEHHSIMH JIJTs JIOCII/DKEHHSI Ta BCTAHOBJICHHS OOCTaBHH, SIKi CBiJUaTh
PO TOPYLICHHS MpaB Ta CBOOOJ JIIOJMHU 1 TpOMajsiHMHA. BcTaHOBHBIIM Taki
o0cTaBUHM, Cy1 3000B’s13aHi BIIMOBUTH B HaOyTTI NpaBa 0codaM, siKi Ha HbOTO
NpeTeHAyIoTh. THM camMuM cynoM Oyne 3axXHINEHO MaiHOBI MpaBa Ta 3aKOHHI
iHTepecH iHmMX 0ci0. Y Takuii crnocid cyoM BUKOHYEThCS TIOKJIAACHUH Ha HHOTO
ct. 124 Koncruryuii Ykpainu 000B’s130K 13 31HCHEHHS TPaBOCY/AIS, SIKE Ma€ Bijl-
MOBIZIaTH BUMOTaM CIIPaBEIMBOCTI i 3abe3neuyBatu e()eKTHBHE MOHOBJICHHS B
npaBax (1. 9 a63. 10 pimenns Koncrutyuiiinoro Cyay Ykpainu Bin 30.01.2003 p.
y cnpasi Ne 1-12/2003) [5]. Takum 4nHOM, CyZOM IONIEPEIKAETHCS TOPYIICHHS
npaB iHIIMX 0ci0 Ta epEeKTHBHO 3aXUIAETHCSI OXOPOHIOBAaHN I 3aKOHOM 1HTEpeC Ha
HaOyTTs BIACHOCTI Y MOPSIJIKY, BA3HAYCHOMY 3aKOHOM.

3a HaBeJCHUX 00CTaBUH, BBAKAEMO 3aKpiluieHUi y cr.cT. 335, 344 ta 376
LIK Ykpainu criocid HaOyTTs npaBa BIaCHOCTI Ha HEPYXOME MaifHO, TPaHCIIOPTHI
3aco0u, IiHHI arnepH, siKi He MalOTh BJIACHUKA a00 BIACHUK SIKUX HEBIIOMUIL, a00
K 3a HaOyBaJIbHOIO JTABHICTIO, @ TAKOK Ha CAMOYMHHO 30y/10BaHEe MaiiHO, JIMIIE
Ta BUKJIIOYHO 32 PIIICHHSM CyIy TaKuM, 10 3a0e3evye yTBEpPKeHHS Ta JJOTPH-
MaHHS yHJaMEHTaJIbHUX I[IHHOCTEH, 3aKpIIUIEHUX Yy CyYacHIH JEeMOKpaTH4YHIN
Koncrutymii Yipainu.
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cmapuiuii HaAyKo8uil cnigpoOimHUK HAyKoeoi 1abopamopii
3 npobnem npomuoii 3104UHHOCH
Hayionanvnoi akademii 6nympiwinix cnpas, Kanouoam opuOUdHUX HayK
(m. Kuis, Yxpaina)

OO0 PEAJI3AIIIL ITPAB I CBOBO/ BHYTPIINIHBO
INEPEMIINEHUX OCIb

TonmoBHUM coltiaTbHUM BHKIHKOM mpoTsroM 2014—2018 pp. mocranu 3axuct
1 mITPYMKa HACEJICHHS aHEKCOBAHNX Ta OKyINoBaHHX Pociero Tepurtopiii Ykpainu.
VYkpaiHa Bnepimie cepen KpaiH €BpoIM B MICISBOEHHUH IEpiojl CTHKHYyJacs i3
TaKMMH MacITabamMy BHYTPIIIHBO TEPEMIIIEHHX 0Ci0 Ta 00CsriB HEMOXKINBHX JUTS
BUKOHAHHS COIIaIbHUX 000B’SI3KIB TIepe/ FPOMaIsTHAMH, 110 3aJIIIMIIICS Ha aHEeK-
COBAaHMX Ta OKYyNOBaHUX Teputopisx. Lle morpeOyBano HerailHuUX i MoCIiIOBHHI
Jlii 13 HaJJaHHs BHYTPILIHBO nepeMitennm ocodam (BI10) HeoOxiqHoT gomomMory.

Hacamnepen, 3akon Ykpainu «IIpo 3abe3neueHns npas i cB000 BHYTPIIIHBO
repeMilIeHuX 0ci0» TOMOBHEHO cTarTero 9-1 1yist cipusiHHS peatizaliii mpas 3ape-
€CTPOBAHUX BHYTPIIIHBO NEPEMIIIEHUX 0Ci0 Ha OTPUMaHHS KOMYHaJIbHUX MOCIYT.
BaxiBoro rapaHTi€lo crajia Hopma Ipo Te, 10 BlIaCHUKaM (OajlaHCOyTpHUMyBa-
YaM) MaiiHa, iK€ BUKOPHCTOBYETHCS JUUIsi KOMIAKTHOTO TTOCEJICHHS! BHYTPIIIHBO
NepeMileHuX 0ci0, 3a00pOHSETHCS CTATYBATH 3 TaKUX 0Ci0 KOMIIEHCAIlI0 Bap-
TOCTI KOMYHJIBHHX TIOCITYT, €JIEKTPUYHOT Ta TEIJIOBOI €HEpril, MPUPOJHOTO Tazy,
sIKa He BIJINIOBI1a€ BAPTOCTI BIAMOBITHUX Tapu(]iB HA TaKi IOCIYTH Ta TOBAPH IS
HacesieHHs. ToOTO 3 MOMEHTY BHECEHHs LIUX 3MiH BIIACHUK MaifHa HEe Mae€ Tpasa
Bumarary BiJ BITO xomneHcanii BapToCTi KOMyHAIBHUX TOCIYT 32 I[HOK JUIs
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I0pUANYHUX 0Ci0 a00 3a 3aBHIICHOIO I[IHOIO, a TUIBKK B PO3MIpi BAPTOCTI BiAIO-
BiZIHMX Tapu(]iB Ha Taki MOCIyTH JUIst HaceseHHs [1].

Kpim Toro, BHecennmu a0 3akoHy Ykpainu «lIpo 3a0e3rneueHHs mpas i CBO-
0011 BHYTPINIHKO MEPEMINICHUX OCi0O» 3MIHAMHU Ha OpPTaHU JCPIKABHOI BIaIu Ta
OpraHH MICIIEBOTO CaMOBPSIIyBaHHS IOKJIAJICHO 000B’ 30K BKMBATH BCIX MOXK-
JIMBHX 3aXO/1iB, CIPSIMOBAHMX Ha PO3B’s3aHHs POOJIEM, OB SI3aHMX i3 HaJaHHIM
KOMYHaJIbHUX TIOCIIYT, €JIEKTPUYHOI Ta TETUIOBOI €Heprii, MPUPOJHOTO ra3y BHY-
TPILIHBO NMEPEMIILIIEHUM 0c00aM y MICIISIX iX KOMITAKTHOTO ITOCEICHHSI.

Bonnouac macose npuOyTTsi BI1O 3akoHOMIpHO 3arocTpuiio HasiBHI CoIliaibHi
npobnemMu B perionax BceneHHs. [Iporsirom octanHiX 4 pokiB B YkpaiHi BinOy-
BAJIOCS CTAHOBJICHHS 3aKoHONaBcTBa y cdepi npas BIIO. YxBaneHo HeoOXinHy
3aKOHO/aBUy 0asy, CTBOpeHO MIHICTEPCTBO 3 NMHUTaHb THMYacOBO OKYIOBaHHX
teputopiit Ta BI1O sik xoopauHyIOUMil IEHTpaJbHUN OpraH BUKOHABYOI BIIaJIH,
HAJIaroJKEHO OOJIIK BHYTPINIHBO MEPEMIIICHUX OCIO Ta HAaTaHHS iM COI[iaJIbHOT
JIOTIOMOTH TOIIO. 3TiHO 3 JaHUMK MiHICTepCcTBa COLiaNbHOI MOMITHKH YKpaiHu,
craHoM Ha ceprieHb 2018 p. KibKiCTh BHYTpIlIHBO mnepeMimennx ocio (BITO)
cranoBmia 1,5 muH. [Ipuuomy nonosuna BI1O micnst nepeMilieHHs IPOXKNUBaIOTh
Ha MIKOHTPOJIBHIH Teputopii JloHenskoi Ta Jlyrancskoi ooiacteit. 52 % nepece-
JICHIIIB — TICHCIOHEpH, YBepTh (27 %) — nparne3nari ocodu i 15 % — mitu. Cepen
TUX, XTO OyB 3MYIICHHIA 3aJIUIIUTH CBOIO JOMIBKY — 49,5 THcC., a00 3,5 % moneit
3 THBaJIIHICTIO. YIIPOJIOBX MUHYJIOTO POKY 3arajibHa KUIbKICTh 3apeecTpOBaHUX
BIIO 3menmmnacs maibke Ha 10 %. [IpuunHu 1bOTO pi3Hi: 1€ i IEPEBIPKH, IO
MPU3BOAATH JIO BTPATH CTATYCY, 1 Mirpailisi, TOBEPHEHHS JI0 MiCIlb TIOIIEPEIHBOTO
MPOXXMBAHHS, IHTETpallisl 32 HOBUM MiclieM NpoXkuBaHHsA. Ha qymKy ekcnepris,
npubmu3Ho 160 THC. oci0, ado Omm3pko 10 % BIIO sk Taki He 3apeecTpoBaHi,
OCKUTBKH HE MOTPeOyIOTh COIalIbHOT JOMIOMOTH, YaCTHHA 3 HUX BHPILIHJIA JKUT-
JIOBE MUTAHHA [2].

BaxnuBuM cTano HaOpaHHs YUHHOCTI 3MiH 110 3akoHy Ykpainu «IIpo 6e3-
OIUTIaTHY MTPABOBY JIOTIOMOTY», 30KpeMa MpaBo Ha 0e30IUIaTHy BTOPHHHY HIPABOBY
JIOTIOMOTY OTPUMAaJIM SIK BHYTDIIIHBO IEPEMIllleHi 0CO0M, Tak i TpOMaJsHH
VKpaiHu, siki 3BEpHYIHUCS i3 3asBOIO MPO B3STTS iX Ha OOJIK SIK BHYTPILIIHBO TIepe-
MIIIIEHUX OCI0 (3 MUTaHb, OB’ I3aHKUX 3 OTPUMAHHSM JIOBIJIKU ITPO B3SITTS Ha OOJIIK
BHYTPIIIHBO MEPEMIIIEHOT 0COOH, 10 MOMEHTY OTPUMaHHS JOBIJIKH TPO B3STTS
Ha 00JIIK BHYTPIIIHBO MEPEMIIIEHOT 0cO0n).

Takox y 2017 p. Oyii0 BHECCHO CYTT€BI 3MiHH JO MiI3aKOHHUX HOPMATUBHO-
npaBoBux akTiB. Hampukinan, no «llopsaky HajaHHS HIOMIiCSYHOI axpecHOi
JIOTIOMOTH BHYTPIIIHBO HEpPEeMilIeHMM 0co0aM Juls MOKPHUTTS BUTpAaT Ha Ipo-
JKMBaHHS, B TOMY YHCJI Ha OIUIATy >KUTIIOBO-KOMYHAQJIHHX ITOCIYT» BHECEHO
JIOTIOBHEHHS, 32 SIKUM 13 Iepeltiky 0cid, SKMM IpolIOBa JIONIOMOra HE MpH3Ha-
Ya€eThCsl Yepe3 HasiBHICTH Y BIACHOCTI y Oy[b-KOTO i3 WIEHIB CiM’1 KHMTJIOBOTO
NPUMILICHHS (YaCTHHU JKMTJIIOBOTO TPHUMIIICHHS), pPO3TAIlOBAaHOTO B IHIIUX
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perioHax, KpiM THMYacOBO OKYIIOBaHOi TepHUTOpii YKpaiHH, BUKITIOYUEHO OKpPEMY
kareropito BITO. A came ciM’i, 10 Ckamy sIKMX BXOASATH BiHCHKOBOCITYKOOBIII 3
YHcila BHYTPIIIHBO MEPEMILIEHUX 0Ci0, SKi 3aXMINAl0Th HE3aJIeXKHICTh, CyBepe-
HITET 1 TEpUTOpiaJIbHY LUTICHICTh YKpaiHH Ta OepyTh OE3MOCEpeaHI0 yyacTh B
ATO, orpuMaiu paBo Ha TPOILOBY JOIIOMOTY, HE3aJIS)KHO BiJl HASBHOCTI B HUX Y
MpaBi BJIACHOCTI XHTJIA HA MiJKOHTPOJIBbHIN YKpaiHi TepUTOPIi.

Hapemrri, y 2017 p. Kabiner MinictpiB Ykpainu 3aiiicHuB qudepeHiiarito
po3mipy goromoru it BITO — 0oci0 3 iHBaiTHICTIO 3aJISKHO BiJl TPYIIH, & TAKOK
ITiIBUIINB 3arajibHAH po3mip gonomoru Ha cim’1o 3 2400 rpH. 10 3400 rpH., K10
JI0 CKJIaJy CiM’1 BXOASATH TOPOCIi 0COOU 3 iIHBAITHICTIO a00 MITH 3 THBAJIIAHICTIO.

BaxrBoro 3MiHOI0 cTaI10 301IbIIEHHS CyMH KOIITIB Ha 0aHKIBCHKUX paxyHKax,
110 BPAaXOBYETHCS Y MPOIIECi NPU3HAYEHHS IPOLIOBOI AOTIOMOTH. Ternep rporosa
JIONIOMOTa HE TIPU3HAYAETHCSI, SIKIIO Oyb-XTO 13 WICHIB CiM’1 Ma€ Ha IETIO3UTHOMY
0aHKIBCHKOMY paxyHKy (paxyHKax) KOIUTH B CyMi, sIka TNEpeBHILYy€e 25-Kpatr-
HUH PO3MIp MPOKUTKOBOIO MiHIMYMY, BCTAHOBJICHOTO JUIsl MpAale3laTHUX OCi0
(3amicTb «10-KpaTHOTO PO3MipY», BCTAHOBJIEHOTO paHilie) [2].

BIIO ctukanucs Takox i3 TpyAHOIIAMH OI0POKPAaTHYHOCTI MPOLIEypH KOHTP-
OJII0 32 TPOBEICHHSM COIAbHUX BUIUIAT 332 MiCLUEM IXHBOTO (aKTUYHOTO
npoxxuBaHHs/mepeOyBanns. Y 2017 p. Oyio 3ampoBaKCHO 3MiHH, B PE3yJbTaTi
SIKMX TIPOLIelypa KOHTPOIIIO TPOXH CIIPOCTHIIACS: BCTAHOBJICHO, 10 y pa3i HasB-
HocTi B €auHii iHdopMariiHiii 6a3i JaHUX PO BHYTPINIHBO MEPEMIIICHUX 0Ci0
iH(popMaIii o100 MPOXOILKEHHS 0c00010 (i3NUHOI iIeHTH]IKAIIT B MyOIiuHOMY
aKI[IOHEPHOMY TOBapHCTBI «/leprkaBHuii omaaHuii 6aHk YkpaiHu» ueprosa nepe-
BipKa y BIIMOBITHOMY Iepiofi HE IPOBOJUTHCSL.

Kpim TOrO, 3HauHa KiNBKICTH HOPMAaTUBHO-IIPABOBHUX aKTIB HE PEryJIIOIOTh
a00 He TIOBHOO MIPOI0 PETYJIIOIOTh MUTAHHS 3a0C3MEUCHHS peatizallii Ta 3aXHUCTy
mpaB, cBoOo 1 3akoHHHX iHTepeciB BIIO B VkpaiHi Ta moTpeOyrOTh BIOCKOHA-
JICHHS ¥ Y3TOJDKEHOCTI 3 TAKMMHU MIKHApOIHUMH aKTaMu, sik KepiBHI mpuHINIH
OOH o0 nepeMinieHHs 0cid ycepenuHi Kpainu, cTanaapta Pagu €Bpory, 1o
3aKpimvieHi y BiAnoBiaHUX pimenHsx i Komirery minicTpi Ta ITapnamenTcbkoi
acamOuiei, sIKi CTOCYIOTBCS ITpaB, CBOOOJT 1 3aKOHHKX 1HTEPECIB BHYTPIIIHBO TIepe-
MIIIICHUX 0Ci0, a TAKOXK 3 OCHOBOIIOJIOKHUMU JJOKYMEHTaMH Y c(hepi 3aXUCTy IpaB
JIIOJIMHY, 30KpeMa MKHapOIHNUM MaKTOM ITPO €KOHOMIYHI, COIiajbHI 1 KyJIbTypHI
npaBal 966 poxky [3].

OpnHiero 3 0CHOBHUX pekoMeHaniii €C yKkpalHCBKUM OpraHam Jiep)KaBHOT
BJIaJIU € PO3POOJICHHS YiTKOi, YHi(hikoBaHOT, (JiHAHCOBO CTANOl Ta KOMILICKCHOT
cTparerii Juist BHyTPIIIHBO MEepeMillleHNX 0ci0, sika Bpaxye 1X MoTouHi moTpedu Ta
JIOBI'OCTPOKOBY 1HTETpAIIifO.

Meroto Crparerii € comialbHO-eKOHOMIUHA IHTErpallisi BHYTPIIIHBO MepeMi-
LIEHUX 0Ci0 Ta BIPOBaKSHHS JIOBIOCTPOKOBUX PILICHB /ISl peati3allii Ta 3aXUcTy
X rmpaB, cBOOO/I 1 3aKOHHKX IHTEPECIB, IIBUIICHHS PIBHS IX CAMOJIOCTATHOCTI Ta

83



HE3aJISKHOCTI 3 YpaxyBaHHSM IHTEpPECIB NPUIMAIOYMX TEPUTOPIaIbHUX TPOMA/I,
HaJIaro/KEHHsI e()eKTUBHOT B3a€MOJIiT BHYTPIIIHBO MEPEMILIEHUX OCi0 3 nmpuiima-
IOYUMH TEPUTOPIaJIbHUMH I'POMaJIaMH, OpraHaMy JIEPXKaBHOT BIIaJM Ta OpraHamu
MICIIEBOTO CaMOBpSIyBaHHS Ha 3acajax MapTHEPCTBA, PE3YJBTaTOM SIKOTO €
JIOCSITHCHHSI COIIaIbHOT €THOCTI [3].

Crpareris 3acBiumia GopMyBaHHS OUIBII aJeKBATHOTO PO3YMiHHSI Tpo0IeM
BIIO. Horo 3mict Biamosigae MixuapoaHuM HOpMaM. SIKIIO paHime GimbmIicTs
3ax0/liB MaJl XapakTep HeraiHOro pearyBaHHs, TO HUHI IPIOPUTETOM € BiJHa-
JICHHSI JIOBIOTPUBAIINX pillleHb. CTaBUTHCS 3aBIaHHS aKTHBHUX JIiH, CPSIMOBaHUX
Ha 3a0e3MeYeHHs KUTIOM, TpalEBIAIITYBaHHS, COIajbHY IHTErpalilo BHY-
TPIIIHBO MEPEMINICHUX OCI0, peatizallifo MO3UTUBHOIO MOTCHIIIATY BUMYIICHOT
BHYTpIIIHKOI Mirpamii HacejdeHHs. Taki il MarOTh BPaxOByBaTh OCOOJIMBOCTI
OKpEMHUX PETIOHIB, CIIPUATH PO3B’si3aHHIO siK podsem BIIO, Tak i mpuiimarounx
rpomaj, 1o 3a0e3MeUuTh YCHIIIHY IHTETPaIlil0 MEPECENICHIIIB 32 HOBUM MiCI[EM
npoxuBaHHs. OHak i BUKoHaHHA Crparterii 3Hago0nsAThCs 3HAYHI 3yCHILIS Ta
pecypcH, sIK Ha IEHTPaJIbHOMY, TaK 1 Ha MICLIEBOMY PiBHI.

[epekonaHi, 1110 cbOTOHI 3 OOKY JIepKaBU HE JIMIIE CTBOPIOIOTHCS BAXKIINBI
nepelyMOBH JUIsl BPETYIIOBAHHS 30pOIHOTO KOHQIIIKTY, 10 Ma€ MiCIe Ha TepH-
topii Jloneupkoi Ta Jlyrancekoi obiacteil, a i 3BepTraeThcs HeaOWsKa yBara Jio
CTBOPEHHSI HAJIOKHUX YMOB JUIS TapaHTyBaHHs peaji3alii rpoMajasHaMu BCiX
Hasauux iMm Koncrurynieto Ykpainu npas i cBo0Ooz.
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Bypsiuenko AHaroqiii MukonaiioBua

acnipanm XMenbHuYybKo20 YHIGepCumenty ynpasiiits ma npasa
imeni Jleonioa IO3vko6a
(m. XmenvrHuyskuti, Yxpaina)

IPABO HA YTPUMAHHSA Y CIMEMHOMY ITPABI B KOHTEKCTI
PEAJIIBALII KOHCTUTYLIMHUX IIHHOCTEM

VY cydacHHMX yMOBax KOHCTHTYLIIHOTO pedopMyBaHHsS Ta MOAEpHi3alii B
VYkpaiHi npobiieMaTrka KOHCTUTYIIIHHUX HIHHOCTEH MPUBEPTAE BCE OUIBIY yBary
BITYM3HSIHHUX KOHCTHTYI[IOHAIIICTIB, 30KpeMa y KOHCTUTYLIHHOMY NpaBi YkpaiHu
3aJIMIIAETHCS TPOOIeMa BU3HAYCHHS TX MOHATTS, CyTHOCTI Ta CHCTeMU. BaxkmuBum
3aBiaHHsIM Ipu pearnizanii KoHeturynii € nmiarpuManHs 6ajiaHcy Ta Mponopiiii-
HOCTI KOHCTHUTYIIIMHO 3aXUINCHHUX IIIHHOCTEH, Iijiei Ta intepecis [1, ¢. 105].

VY 1pOMy KOHTEKCTI BUKJIMKAE HAYKOBUH IHTEpeC NMUTaHHS 3a0e3NedeHHs
peadizaiii 000B’s13Ky II0JI0 HAJ@HHS YTPHMaHHS B CIMEHHOMY IpaBi, 30Kpema
000B’s13Ky 0aThKiB, YCHHOBHTCIIB IOJ0 iX HEMOBHOJNITHIX a00 IMOBHOJITHIX
HeTpane3AaTHuX JIiTeH, OTHOTO 3 TOJPYXCOKS OO0 IHIIOTO TOAPYXIKS, TTOBHO-
JITHIX JiTell Ta OHYKIB I0/I0 yTPUMaHHs IX HeNpale3JaTHUX 0aTbKiB, 0adwu, aiga
3 OJIHI€T CTOPOHU Ta 3a0e3MeYeHHs] BUKOHAHHS IIpaBa Ha yTPUMaHHS BiMOBIAHUX
0ci0 3 iHIIoro.

O00B’s130K MaTepi, OaTbka yTPUMYBaTH CBOIO JUTHHY BHIUIUBAE 13 BUMOTH
ct. 27 Konsenuii OOH npo npasa qutnnw i ct. 8 3akoHy Ykpainu «IIpo oxopony
JUTHHCTBa», BIJIIOBIHO 10 SIKUX BH3HAETHCS IPAaBO JUTHHHU HA PIBEHb XKHUTTS,
HEOOXiMHUH It PI3MYHOT0, PO3YMOBOT0, TYXOBHOTO, MOPAIBHOIO 1 COIIaIbHOTO
PO3BUTKY JWUTHHH, i 3a3HAYAETHCS, IO OATBKH a00 iHII OCOOH, SKi BUXOBYIOTh
JUTHHY, HECYTh OCHOBHY BiJIITOBIIAIBHICTh 32 3a0C3MCUCHHS B MEXKaX CBOIX 3[Ii-
OHoOcTell 1 (PiHAaHCOBHX MOXKJIMBOCTEH YMOB JKHTTS, HEOOXIIHUX JUISi PO3BUTKY
autund [2; 3]. [IpaBy quTHHY Ha yTPUMaHHS BiJIIOBiIa€ 000B’ 130K OAaThKIB Ha/la-
BaTU TaKe yTPUMaHHS, IKUi 3HaHIIIOB CBOE BTIEHHA y cT. 51 KoHerutynii Yipainn
ta cT. 180 CimeliHoro kozekcy Ykpainu (Hamani o tekcty — CK Ykpainm) [4; 5].

Sk mpaBwiibHO 3a3Hauac O. A. IllepmiHboBa, aHalli3 OKPEMUX MTOJI0KEHb YHNH-
HOTO 3aKOHOJIAaBCTBA CBITYNTh, III0 CaM 3aKOHOJaBELb M1/l YaCc BU3HAYCHHS IOHSThH
«yTPUMaHHS» Ta «IIMEHTH» BKJIAJa€ B HUX OJHAKOBHH 3MICT — 3aco0M IUIst
icHyBaHHs wieHa cimM’T [6, ¢. 70]. ToOTO 0CHOBOIO 3000B’sI3aHHS IIIOJI0 HATAHHS
yYTPUMaHHS € 3a0e3MeUeHHs] OTPUMaHHs WIeHaMH ciM’i HeoOXiJTHUX YMOB iCHY-
BaHHS 32 PaXyHOK IHIIMX WICHIB CiM’i, TOOTO 0ci0, sIKi 3HAXOMATHCS 3 HUMHU B
CIMEHHO-ITPaBOBHX BIIHOCHHAX, III0 CYTTEBO BiJIPi3HSE aJiMEHTHE 3000B’ sI3aHHS
BiJl IMBUIFHOTO, & TOMY 3a CBOEI MPHPOIOK ATIMECHTHE 3000B’sI3aHHS MAae
ciMeitHO-TIpaBoBHil xapakTep [7, c. 11].
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[IpaBo Ha yTpuMaHHs Mae He JIHIIe TUTHHA 3 00Ky CBOiX 0aThKiB. SIKII0 npo-
aHaJIi3yBaTH YMHHE CIMEIHE 3aKOHOJIAaBCTBO, TO aHAJIOTIUHI MpaBa Ha yTPUMaHHs
MaroOTh TaKOK BEJIMKA KIJTbKICTh POAWYIB Ta IHIIUX WICHIB CiM’1. Y IIbOMY KOH-
TEKCTi BHUKJIMKa€e HaykoBWH iHTepec pimeHHs Koncruryuiitnoro Cyny VYkpainu
y crpaBi o0 oQimiiHOro TIyMadeHHs TEPMiHYy «WIeH CiM’1», BIIMOBIAHO 110
SIKOTO JI0 WIEHIB CiM’T Haiexarh ApYXMHA (YOJIOBIK), TX JITH 1 OaThKH, a TAKOXK
Omu3bKi ponudi (pigHi OpaTH, CECTpH, OHYKH, nif, 6aba), iHIIi poaudi ado ocodwu,
SKi He TiepeOyBatoTh 3 0c00010 y Oe3nocepeiHiX POAMHHHX 3B’S13KaX (HEIIOBHO-
pimHi OpaTH, CECTPH; 34Th, HEBICTKA; BITUMM, MadyXa; OMIKYHH, MIKITyBaJIbHUKH,
MACHHKH, Maj4yepku Ta inmi). Cepex HUX MpaBoO Ha YTPUMaHHS MAarOTh HEITOBHO-
JIITHI, HEMPAIE3/1aTHI 0COOU, a TAKOXK Ti 0COOH, SIKi 3alHSTI JOTIIAZIOM 33 TUTHHOKO
JTO TICBHOTO BIiKY, 0COOM, SIKI HABYAIOTHCSI, a TAKOXK 1HIIN O0COOH, SIKi MatOTh TIPABO
Ha yTPUMaHHS 3TiHO 13 3aKOHOM [8].

VY 3B’513Ky 13 IIUM, J10 KOJIa 0Ci0, sIKi MalOTh IIPaBO Ha YTPUMAaHHS Y CIMEHHOMY
NpaBi, KPiM HETTOBHOJITHIX JiTeH, HaIekKaTh:

1) moxpyoKs, SIKKI € HeTIpare3aTHIM 1 oTpedye MaTepiajbHOI I0TTOMOTH,
BiJl Ipyroro 3 MOAPYXOKsl, 32 YMOBH, IO JIPYTHH 13 MOAPYIOKS MOXKE HaJaBaTu
MmarepianbHy gonomory (4. 2 c¢t. 75 CK VYkpainu) abo Mae nmpaBo Ha yTpUMaHHs
BIZIMOBIJTHO /10 JIOTOBOPY MOAPYXKXKs Mpo HajaHHs yrpuManHs (cT. 78 CK Ykpainu)
a060 1nurooHOro oroBopy (ct. 99 CK Vkpainn);

2) KONWMIIHIA 3 MOAPY}OKS, HI0 MOTpedye MarepiallbHOT JONMOMOTH Bif ii
KOJINIIHBOTO YOJIOBIKa a0 JIPYKUHU:

a) SIKIIO KOJIMIIHIKA YOJIOBIK, KOJIMIIHS JIPY>XHHA MOXYTh HajiaBaTH Marepi-
aJIbHY JIOTIOMOTY:

— SIKIIIO0 0cO0a CcTaja HeMpame3aTHO 10 PO3ipBaHHs NUTIO0Y a00 MPOTATOM
OJIHOTO POKY BiJl JHS po3ipBanHHs nuto0y (4. 2 ct. 76 CK Ykpainm);

— SIKIIO 0c00a HE Mae MOXKJIIMBOCTI OAEPKaTH OCBITY, NPAIFOBATH, 3aHHATH
BIZMOBIIHY MOCaay, y 3B’SI3KY 13 BUXOBAaHHSM JMTHHH, BEJCHHSIM JIOMAIIHHOTO
TOCIOAAPCTBA, MIKIYBAaHHIM PO WICHIB CiM i, XBOp0oOOIO ab0 1HIIUMH 0OCTaBU-
HaMH, 1[I0 MalOTh ICTOTHE 3HAYEHHS — MPOTSATOM TPHOX POKIB BiJl AHS PO3ipBaHHS
o0y (4. 4 c1. 76 CK Vkpainn);

0) 6e3 BUMOTH MOJKJIMBOCTI HaJIaHHS KOJIMIIHIM YOJIOBIKOM, KOJIMIIHBOIO JIPY-
JKMHOIO MaTtepiasibHOT JJOMOMOTH:

— sIKII10 0co0a cTaia 0CO0O0F0 3 IHBAJIITHICTIO 1 IHBAIITHICTB OyJia pe3yIbTaToOM
MPOTHUIPABHOI MOBEIIHKY 11010 HET KOJIMIITHBOTO YOJIOBIKa, KOJIUIIHBOT JAPYKUHN
i yac nwtooy (4. 2 c1. 76 CK Vkpainn);

— TICIIsl TOCATHEHHST 0CO0O0I0 IMEHCIMHOTO BIKY, SIKIIIO HA MOMEHT PO3ipBaHHS
1uTF00Y JKiHIII, YOJIOBIKOBI JI0 JOCSTHEHHS! BCTAHOBJICHOTO 3aKOHOM HEHCIITHOTO
BIKYy 3aJIMIIMIIOCS HE OUIBIN SIK IT’SITh POKIB, 32 YMOBH, SIKIIO 11 OCOOM CITUIEHO
MPOXKHMBAJIN y IUTI001 He MeHIIe aecsiTH pokiB (4. 3 ct. 76 CK Ykpaiun);

— SIKIIIO0 0co0a Mae paBo Ha yTPUMaHHS BiAMOBITHO JI0 JIOTOBOPY MOAPYKKS
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npo HagauHs yrpuManHs (cT. 78 CK Ykpainn) abo nutto6HOro gorosopy (ct. 99
CK Vkpainn);

4) BariTHa ApY)XWHA, a TAKOX APYKWHA/YOJIOBIK, 3 SKOIO/SKUM IIPOKUBAE
JUTHHA BIKOM JI0 TPHOX POKIB, a00 JUTHHA, KA Ma€ Baau (i3UIHOro abo Mcuxiv-
HOTO PO3BUTKY, JI0 IIECTH POKiB, a00 AWTHHA 3 1HBAIIAHICTIO, SIKIIO AWTHHA HE
MOKe 00X0ANTHCS 0€3 TTOCTIHHOTO CTOPOHHBOTO JIOTIISIALY, Bijl YOJIOBIKa/APYKUHH
abo OarbKka/Marepi AWTHHH, 32 YMOBH II0 BOHH MOXYTh HaJlaBaTH MarepialibHy
nonomory (ct. ct. 84, 86 1 88 CK Ykpainu);

5) ocoba, sika cTaja Herpares31aTHOIO 3a Yac CITJIBHOTO MPOKUBAHHSI OJJHIEI0
ciM’er0 0e3 peecrparii nUTOOy BiJ OCOOH, sSKa CHUIBHO IMPOXKHUBATA OTHIEO
cimM’€r0, 32 YMOBH, IO iHIIa 0coba MOXe HaJ[aBaTh MaTepiajbHy JAOTOMOTY (CT.
91 CK VYkpaiun);

6) TOBHOJITHSI JIOYKa, CHH, SKI TPOJOBKYIOTh HAaBYaHHS JIO IOCSTHEHHS
JBAJIISATH TPHOX POKIB Bifl iXHIX 0aThKiB, 32 YMOBH, 1[0 BOHU MOXYTh HaJaBaTH
MarepianeHy gonomory (ct. 199 CK Vkpainu), HOBHOJITHI HeMpare3IaTHi J0UKa,
CHH, 5IKI IIOTPEOYIOTh MaTepiaibHOI IOOMOTH BiJl X OaThKIB, SIKIO BOHH MOXXYTh
Ha/IaBaTH TaKy MarepianbHy jgornomory (ct. 198 CK Ykpainu), a Takox Henpares-
natHi 0aTbku, sIKI TOTPeOYyIOTh MaTepialbHOi JOMOMOTH BiJ| IXHIX NMOBHOJITHIX
aireit (ct. 202 CK Ykpainn);

8) MasoniTHI, HEMOBHONITHI OHYKHM, SKIIO BOHM HE MAalOTh Marepi, Oarbka
a0o0 sKio OarbkM HE MOXYTh 3 NMOBXHUX IPUYMH HAJaBaTH IM HAJIEKHOTO
yTpUMaHHs BiJ ixHboi 0abm, mina, 3a yMoBH, 10 0ada, i MOXYTh HaJaaBaTH
MarepianpHy gonomory (ct. 265 CK Ykpainu), a Takox HernpanesaatHi 0ada, mif,
npababa, mpajia, siki moTpeOyTh MaTepiaabHOI JOMOMOTH 1 SIKIIO Y HUX HEMA€E
YOJIOBIKa, PYKUHH, TIOBHOJIITHIX JOYKH, CHHA 200 1i 0COOH 3 MOBAKHUX MPHYNH
HE MOXKYTh HaJlaBaTH M HAJIS)KHOTO YTPUMAaHHSI, 32 YMOBH, 1110 TIOBHOJIITHI BHYKH,
MIPaBHYKN MOXYTh HaJlaBaTH MartepiaibHy gonomory (ct. 266 CK Ykpainn);

9) MasoniTHI, HEMOBHOJITHI OpaTH, CecTpH, sIKi MOTPeOyIOTh MaTepialbHOI
JIOTIOMOTH 1 SIKIIO BOHHM HE MalOTh OAaThKiB, YOJIOBIKA, MPYKUHHU a00 Ii 0CO0H 3
MOBXHUX NMPUYHH HE MOXKYTh Ha/1aBaTH iM HAJIC)KHOTO yTPUMAaHHSI, 32 YMOBH BiJl
IXHIX TIOBHOJIITHIX OpaTiB Ta cecTep, SKIIO0 BOHW MOXYTh Ha/laBaTH MarepialbHy
nonomory (ct. 267 CK Ykpaiun);

10) ycuHoBHTENI 200 YCHHOBIICHA IUTHHA 3 MiJICTAB, 10 IKUM BUHHKAE ITPABO
Ha yTpUMaHHs B OarbKiB Ta jaitei (4.4. 3 14 ct. 232 CK VYkpainn);

11) manoiTHI, HEMOBHOJITHI NaYepKa, TACUHOK, SKi 3 HUMH MPOKUBAIOTH,
SIKIIIO B HUX HEMae Martepi, OarbKa, Jiia, 6adu, MOBHOMITHIX OpartiB Ta cectep adbo
11l 0COOM 3 MOBAXHUX IMPUYHMH HE MOXKYTh HaJJaBaTH M HaJIC)KHOTO YTPUMAaHHSI Bijl
Ma4yXu, BITYMMa, 32 YMOBH, 110 Madyxa, BITYMM MOXYTbh HaJlaBaTH MarepiaibHy
noromory (ct. 268 CK VYkpainu), a Takox Hempaie3JaTHi Madyxa, BITYHM, sIKi
MoTpeOyI0Th MaTepialibHOT JIOTIOMOTH 1 SIKIIIO Y HUX HEMaE YOJIOBIKa, NPYKUHH,
MMOBHOJIITHIX JOYKH, CHHA, OpaTiB Ta cectep abo SKIIO Ii 0COOM 3 MOBAaKHUX
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MPUYUH HE MOXKYTh HaJaBaTH iM HaJIGKHOTO yTPUMaHHS, 1 SIKIIIO BOHU HaJaBajn
nauepii, MaCMHKOBI CHCTEMaTHYHy MaTepiajbHy JONOMOTY HE MEHII SIK I SITh
POKiB, 32 YMOBH, 1110 TIOBHOJITHI NaJ4epKa, MaCHHOK MOXKYTh HaJlaBaTH Marepi-
anbHy ponomory (cT. 270 CK Ykpainn);

12) nutnHa, sika BUXOBYBasacs y cimM’i, Ko y Hei Hemae 6aTbkiB, 6abu, niaa,
MOBHOJIITHIX OpartiB Ta cecTep, 3a YMOBH, 110 0COOH, y CiM’T SIKMX BHXOBYBaJacs
JUTHHA MOXKYTh HaJ[aBaTH MaTtepiaibHy normomory (ct. 269 CK Ykpainu), a Takox
Herpales3/iaTHi poanyi abo ocobu, 3 sSIKUMHU 0c00a, 110 3000B’s13aHa HaJIaTH yTPH-
MaHHSI TIPOKMBAJIA OJTHIEI0 CIM €0 JI0 MOBHOJMITTS, ajleé HE MEHIIE I’SITH POKIB,
3a yMOBHM IO Taka ocoba Moke HajaBaTu marepiaibHy jgornomory (cr. 271 CK
VYkpaiun) [4].

[TizOuBatoun MiJICYMKH, BapTO 3a3HAYMTH, IO MPABO HA YTPUMAaHHS HEIo-
BHOJIITHIX, HCMpAIC3IaTHUX WICHIB ciM’i abo wieHiB ciM’i, sKi MOTpeOyrOTh
YTPUMaHHS B CHJIy IHIIUX, BU3HAYCHUX 3aKOHOM ITIPHYMH, a TakoX 0OOB’SI30K
HaJlaHHSl TaKoOro YTPUMaHHsS IHIIMMH 0CO0aMH, JIO3BOJISIE HAJIC)KHUM YHHOM
BTUINTH B KHTTS TakKi BAKJIMBI KOHCTHTYLINAHI I[IHHOCTI, SIK JIFOJWMHA, 11 XKHUTTH,
3[I0pPOB’sI, YECTh 1 T'/IHICTh, HEIOTOPKAHHICTH Ta Oe3IeKa.
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Baspunuyk Muko.a IIpopoxkoBuy

3asidyeau kaghedpu npasa XmeurbHuybKkoeo HaYioHatbHO20 YHisepcumemy,
Kanouoam nonimudHux Hayk, OOyeHm
(m. Xmenvnuyvruil, Yxpaina),

Koryt Oabra BoiogumupiBaa

doyenm kagedpu npasa XmerbHuybKo20 HAYIOHALLHO2O YHIGEpCUmemy,
Kanouoam 10puouyHUX Hayx, 0oyenm
(m. Xmenvruywvkuil, Yxpaina)

T'YMAHICTHUYHI IJIEi TIPABOBOI'O CBITOLISAY
YKPAIHCBKOI TEP)KABH

CyyacHe TyMaHICTUYHE PO3YMIHHSI IIpaB JIIOIUHMA TPYHTYEThCS Ha 3MICTI
3aranpHol jaekiaparii npas monuau Big 10 rpyaas 1948 poky [1]. OcHOBHOMO
TYMaHICTUYHOO JYMKOIO IIbOTO JIOKYMEHTA € T€, L0 6CL IF00U MAIOMb PIGHI NPAsd
i c600600u 6aice 6i0 napodicennsi. Ha cborofHi He iCHY€ IHIIIOTO JOKyMEHTa, SKUH
01 mepeBepIIMB 32 CBOIM T'yMaHICTHYHMM 3MICTOM 3arajibHy eKJapaiilo npaB
JIOWHY. |, He3BakalouW Ha Te, 0 B HIM 3a3HaY€Hi JIMIIE OCHOBHI OPIEHTHUPH,
Ha JOCSTHEHHS SIKUX CHPSMOBYIOTH CBOIO AiSUTBHICTH PO3BHHEHI KpaiHM, 3MICT
Jexnaparii 3aIMIIaeThCst aKTyaIbHUM 1 ChOTOJIHI.

['ymaHi3M y mpaBi — oJHa 3 HAHCyTTEBIIMX BIACTHBUX NpaBy SKOCTEH,
3aBISKM 1HTepHpeTamii skoi npaBo y (iIocopCcbKOMY pO3yMiHHI XapaKTepH3y-
€TBCS SIK 3arajbHa Mipa cBOOOJHM, PIBHOCTI Ta CIIPaBEIUIMBOCTI y CYCHIUJIBCTBI,
sIKa TIOBMHHA BU3HA4YaTH 3MICT KOXXHOI mpaBoBoi Hopmu. Came Taki coliaibHi
LIHHOCTI CTAHOBJIATH CYTHICTh TYMaHi3My IpaBa — CUCTEMY MOBEJIIHKOBHX CTaH-
JApTiB, 3a SKUMH WICHHU CYCIIIbCTBA TOBUHHI JISATH Y BIAMOBIIHUX CHUTYAIIisX,
100 X IHTEepecH y3roKyBallucs 3 IHTepecaMy Ta oTpedaMy 1HIINX JIFOIEH, Jep-
JKaBH 1 TPOMAJISHCHKUMHU iHTEpecamHu [2, ¢. 660].

Koncrutyuis Yipainu 1996 poxy [3], Ha BiAMiHY BiJi KOHCTUTYLIT «pajsiH-
CBKOTO» THITY, KapJHHAJIBGHO 3MIHWJIA IIAXIM 10 PO3B’sI3aHHS NPOOJIEMH IPO
3iCTaBJICHHS JIIONUHM 1 JiepkaBu. [Iporosonryour BU3HAHHS JIFOAWHM, il KUATTS
1 370poB’s1, 4YecTi 1 TIAHOCTI, HEAOTOPKAHOCTI 1 OE3NeKH HANBHIIOI COIliajb-
Hoto wiHHICTIO, KoHCcTuTYyLis Ykpainu (opmye BiIMOBiIb HA 110 TPOOIEMY: He
JHOOUHA CMBOPEHA 0TI 0epiHcasU, d HABNAKU — 0epicasa OJisl TIOOUHU, 0epicasd
8I0N0GIOAE 3a C60I0 VisIbHICMb Neped IHOOUHOI0, A YMEEPON’CEHHSL [ 3a0e3NneyeHHs.
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npas i c60000 NOOUHU € 201108HUM 0006 's13k0M Oeporcasu [3]. Y 1boMy U Tonsrae
ryMaHicTH4Ha cyTHicTh KoHcTHTYIIT YKpaiHy, a ryMaHi3M TakuM YHHOM, HaOyBae
3HAUEHHS HAUTOJIOBHINIOTO TIPUHIUITY KOHCTUTYIIIMHOTO Jay YKpaiHu.

['ymaniTapHUI PO3BUTOK CYCHUIBCTBA — I€ TPOLEC 3POCTAHHS MOXKIMBOC-
Tel monuHw, T 100po0yTy, Oe3reku, 3M0poB’s Ta AyXOBHOCTI. Cepell 3a3HaYCHUX
HarpsMiB T'YMaHICTHYHOTO PO3BUTKY BH3HAYMMO MiICIIE NPABOBOMY PO3BHTKY,
SKAH 100 IHIIMX Ma€ HAaCKpi3HWH Xapakrep, 3a0e3neduyloun po3BHTOK cdep
OXOpPOHH 3/I0POB’s1, OC3MCKH, T0OpPOOYyTY TOIIO0. Y 3B’5I3Ky 3 IIUM, JCsKi BucHi Gop-
MYITIOIOTh TPY ()yHJaMEHTaJbHi IPaBOBI 3aBJaHHs: 3a0e3eUEHHS PaB JIIOIMHY;
3a0e3reueH st piIBHOCTI y peastizaiii IUX MpaB; CTBOPSHHS JIIOANHOIEHTPUYHOT
MoJIelTi 3aKOHOIaBCTRa [4, ¢. 25].

['yMaHiCTHYHNM 1JieasioM, SIKOTO IparHe yKpaiHChbKHH Hapo[, € MillHa, KOH-
CONIJIOBaHa, ITOCTIHHO MpOrpecyroya, JeMOKparhdHa JepaBa, Jie CTBOPCHI
YMOBH JJIsl BCEOIYHOTO Ta BUILHOTO PO3BUTKY SIK CYCIIJIbCTBA, TaK i 0COOMCTOCTI,
rapaHTOBaHi MpaBa JIFOJMHU, 3a0€3MCUCHHUI TIHUI PIBCHb JKUTTS, HAJATOKCHI
PIBHOINpABHI Ta IUTiIHI 3B’ S3KH 3 THIIMMHU KpaTHaMH.

B acnexri rymaHiTapHOTO PO3BUTKY HAIIOI Iep»KaBU JOCSTHEHHS IHOTO iJie-
aJry MoB’si3aHe 3 JISSIKUMU MPOOIEMHUMU HAIPSIMKAMH.

Ilo-nepuie, 3MiIIHEHHST ¥ PO3BUTOK HalliOHAIBHO-/IEPKABHOI IJICHTHYHOCTI
€ KJIIOYOBMM YMHHHKOM y BH3HAUCHHI OCHOBHHX OPIEHTHUPIB CYCHUIBHOTO pPO3-
BUTKY, a IIe, HacaMIIepell, akTyali3allis HalioHampHOI inei. L{s inest mae HecTu B
€001 MOTY)XHUI MOOITI3yI0UHid Ta KOHCOJIIIyI0unii TOTeHIiat (Y0To 3apa3 Hemae
B iJeosioriuniii cdepi) i, MO MOXKIUBOCTI, OyTH sKicHO HOBOO. [loBMHHO OyTH
0OTpYHTYBaHHS 3arajbHOAEPKABHOI CTparerii pO3BUTKY 1 BEKTOPa MOCTYILY, (op-
MYBaHHSI IPUBAOJIMBOTO JIJIsl TPOMAJISTH 00pasy JiHii MUHYJIC — MalOyTHE.

Ilo-0pyze, HEOOXITHO MIAIATH Iy)Xe BUBAXEHO 10 (OPMYBAaHHS IOJITHY-
HOI KyJBTYpH CYCHIUJIBCTBA, TOMY IO OyAb-siKi 3MiHH 1 pe)OpMHU MOXYTh OyTH
BIJMMH JIMIIE 32 YMOBH X BiJIOBIZHOCTI CBITOINISNY I I[IHHICHHUM Opi€HTa-
IisIM OUTBIIOCTI MPEACTaBHUKIB Hallii. DOpMyBaHHS JEMOKPATHYHOI MOTITHYHOL
CBIZIOMOCTI rpoMaisiH, HaOyTTsS HUMH JIOCBIJly aKTHBHOT HOJIITUYHOI MMOBEAIHKH,
MOJI0JIaHHS (PPaArMEHTAPHOCTI iICTOPUYHOT MaM’sATi Ta TOTAIITAPUCTCHKOI ICH-
xoJiorii HaOyBae IMEPUIONNISIHOTO 3HAYCHHS Ha IUISAXY IOJIITHYHOTO PO3BHUTKY
Vkpainu. Oxpemoi yBaru 3acilyroBye CTaHOBIICHHS IIPaBOBOI CHCTEMH Ta
BUXOBaHHSI TPAaBOCBIJJOMOCTI B CyCHiJIbCTBI. [y 1IbOro MOXyTh OyTH 3aisHi
MIXHApOJIHI TPOTpaMy HaBYaHHS Ta OOMiHY JOCBIJIOM CTYJICHTIB, BUKIIAIadviB,
JIep>KaBHUX CITY»KOOBIIIB TOIIIO.

Ilo-mpeme, IpUAHATTS BCiIMa TpOMaJsiHAMHU 171el caMOIOCTaTHOCTI 1 CyBe-
PEHHOCTI 0COOMCTOCTI, PO3YMIHHS HMMHM HOBUX TOJITHYHHX 1 IPOMAJTHCHKUX
MOXKJIMBOCTEH, TIpaB 1 CBOOOI, yTBEPKEHHS B CYCIIJILCTBI BEPXOBEHCTBA NpaBa i
3aKOHHOCTI, BUXOBAaHH:I [IUBUII30BaHUX (DOPM TIPOSIBY aKTHBHOCTI, B TOMY YHCIIi
(hopM BUSIBY IPOTECTY.
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Ilo-uemeepme, eTHOHAIlIOHAIILHA TOJNITHKA IMOBUHHA BIKMHYTH TOCTYJIATH,
[0 CKJIAJIMCST BHACHIJIOK OararopiuHOi IMIEPCHKOI MOJMITHKU «IOAUISH 1 BOJIOMA-
PpIOi», TOJITUKN HACHIBHUIBKOTO TIEPECENICHHS 1 JIeMOopTallil HapoJliB, a TaKoX
npuMycoBoi pycudikarii. ETHomoniTHKa MoBUHHA OyTH BHBa)XXCHOIO, OCOOJIMBO B
perioHax, Jie MpoXXUBa€ KOMITAKTHO HaceneHHs1 onHiel Hamii. OO0B’I3KOM B u
€ CTBOPEHHS MEXaHI3MiB Y3TO/KEHHSI IHTEPECIB Pi3HMX ETHIYHHMX TPy, HEIO-
MYIIEHHS MOXJIMBHUX KOH(IIIKTIB, CTBOPEHHS BIACHHX CTPYKTYp IOJITHYHOI i
neprkaBHOT Biaqy. Lle Hece BeMKi 3arpo3n CyBEpeHITeTY W LITICHOCTI epiKaBH,
0coOIMBO Mij Yac iHCHipanii Ta miICHIeHHS MOAIOHNX TeH/ICHILIH CyCIIHIX AepKaB.
OueBHHO, 1II0 HEBpaxXyBaHHs IIMX aCHEKTIB BJIa0r0 NpHUBEIo 10 aHekcii Kpumy
1 CTBOpEHHSI cenapaTHcTChbKuX opranizamiil y JloHenpkiii 1 Jlyrancekiit o0maacTsx.

Io-n’sme. B acriexTi (popMyBaHHS HaI[lOHAJbHOI CBIZIOMOCTI BaXXKO Iepe-
OLIHUTH MOBHY TIONIITHKY JEpkaBH. Y cIIpaBi HallioHajdbHOI imeHTH(ikamii i
KOHCOJTIIAIliT BOHA Ma€ pO3IVISIIATUCS SIK MOTYTHIM YMHHUK YKpaiHU y CBITJII B3si-
TOTO JIEPXKABHOTO KypCy Ha €BpoiHTerpauito. ['0J0BHE He po3KoiIoTH YKpaiHy 3a
MOBHOIO TIPHHAJICKHICTIO.

To-wocme. OcoONMUBICTh peNiriiiHOT CUTYallii B YKpaiHi MOJSTae B TOMY, IO
MIPOTSITOM TUCSIYONITTSI OCHOBHI PEIIiriiiHI IEHTPH, B FOPUCIMKIIIT SIKUX ITepedyBain
HaiOlIbIi KoHecii, 3Haxonuucs no3a i Mexamu. YTBopeHHs: [IpaBociaBHOi
LIEpKBU YKpaiHU BUMarae CTBOPEHHS aJleKBaTHOTO BUMOTaM 4acy I0pUANYHO-TIpa-
BOBOTO MEXaHi3My, SIKHi OW JO3BOJIMB YITKO MPONUCATH KOHTYPH Ta CYCIIJIbHI
MMOBHOBaXKCHHsI peiriiiHoi cdepu. OueBUIHO, Ha3piia HEOOXIAHICTh MPUUHSATH
KOHIICTIIIIO JIeP’)KaBHO-LIEPKOBHUX BIJHOCHH Ta HOBOTO 3akoHy Ykpainu «lIpo
CBOOOJIY COBICTI Ta peiriiiHi opranizamii».

Ilo-cbome. B oCHOBI IpaB JIIOIUHU 1 IpOMaJITHUHA [TOBUHHA OYTH HE «JIep-
JKaBHUIIbKa», a <CIIOAMHOLECHTPUYHA» MOJAENb, SKa 3aK/ajJeHa B CHUCTEMY
3aKOHOJIAaBCTBA €BPONCHUCHKUX JHepxkaB. Lle omHa i3 IEHTpadbHHUX TyMaHIiTap-
HUX MPOOJIEM JIepKaBU — 3a0€3MEUCHHS PIBHOCTI TPOMAJIsSH y peajisallii mpas,
rapaHTiil JOCTYIy JI0 AEp’KaBHO-IIPABOBUX MEXaHI3MIB 3aXHCTy IIpaB JIOAWHH i
yOIIYHOCTI BIaJN.

Tlo-60cbme. HartionanmbHi iHTEpecH YKpaiHCBKOTO HapOJly BUMAraroTh YJ10CKO-
HaJICHHS TIOJIITUKO-NIPABOBUX MEXaHI3MIB ITOJJOJIAHHS CYCIIJIbHOT KOH(IIIKTHOCTI.
[TpoBimHY poJIb TYT MOXKE BiAIirpaTd HPOBEACHHS HE PErioHaJbHOI, a €INHOI
3arajbHOJICPIKABHOT TyMaHITapHOI MOJITHKM B YCiX cdepax (OCBITHIH, HayKo-
BiH, i1eonoriuniii, KoH(ecCiHHIli, eTHOHAIOHABHIN, 1H(QOPMaIIITHO-KYIBTYpHIH
Tommo). BusHayaty ii MaroTh HE MICIEBI KepIBHMKM UM PEriOHaJbHI IOJIITHYHI
Jistui, a BepxoBHI opranu jaepxasHoi Biaau (ITpesnpent Yipainu i BepxoBha
Paga VYkpainu), a KOOpOUHAII0 HAyKOBO-aHAJITUYHOTO CYIIPOBOAY ITOBHHHI
3a0e3reuyBaTy BiINOBIHI HAYKOBI YCTaHOBH.

['ymaHi3M SIK sIBUILE KYJIBTYPHOTO KHTTS y KOXKHIH KOHKPETHIH KpaiHi mae
CBOi OCOOJHMBOCTI TpOsIBY, CIIOCOOW peatizailii, KOHKPETHO-ICTOPHYHHUIA 3MICT.
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PazoM 3 MM rymasi3M € NOKa3HMKOM IIMBLITI30BAHOCTI JIFOMMHU i CYCIIJIbCTBA,
MPOHU3YE BCi ChepH KUTTEAISIBHOCTI JIIOMHN, Ma€ YHIBEpCAILHUN XapakTep sK
3arajibHOJIOJICbKa IIHHICTB.

'ymaHnizamisi cycrniIbHOrO KHUTTS MOKE BiJOyBarucs y pIi3HHX HarpsMax
JIep>)KaBHOT TIOJIITHKH, 30KpEeMa IIUISIXOM 3/1iHCHEHHS MPaBOBUX TpaHcdopmalliii,
OpIEHTOBaHMX Ha 3a0E3IeUeHHs MpaB JIOIUHY, SIKI € He TUIBKH COLalIbHOIO Ta
MpaBOBOI IIHHICTIO, a i IEPENOHOI0 Ha IUISXY CBABUILHOIO BTPYUYaHHS y cdepy
IHMBIya bHO CBOOOIM, MEXaHI3MOM 3a0e3leueHHsT peatizalii MOXIUBOCTEeH
JIFOIMHH.

Bu3HaHHS TyMaHi3My OCHOBOIOJIOXHOIO 1JIC€I0 TIpaBa J03BOJISE BH3HAUYUTH
OCHOBHI HampsiMu 11 peainizanii y npaBoBiil JiiicHocTi YKpaiHu, cepen SIKHX, —
YAOCKOHAJICHHS HAI[iOHAJIBHOTO 3aKOHOAABCTBA IUISIXOM IPHUBEACHHS WHOTO Y
BIZIMOBITHICTB /IO €BPONEHCHKHUX CTAHAPTIB Y rajly3i Npas JIOAWHM; MiIBUILCHHS
pIBHS TpaBOBOi KYJIBTYpH WIISIXOM 3arajbHOi 1HTENIEKTYyasi3amii CyCHilIbCTBa;
CTBOPEHHSI CHCTEMH TapaHTIi HE3aJEeKHOCTI MPaBOCY[Isl; IMiJBHIICHHS pPiBHS
e(eKTUBHOCTI ITPAaBO3aXUCHHUX IHCTUTYIIIH.
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Baiinenko I'anna OuiekcanapiBHa

207108HULL 0ePIHCABHULL BUKOHABEYb MICOKPALLOHHO20 8I00LNY
deporcasHoi 6uKoHaguoi cyxcou no Xapkiecobkomy pauony ma micmy Jlrobomun
Tonosnozo mepumopianvroeo ynpagninua rocmuyii' y XapxiecoKitl obnacmi
(m. Xapxie, Vkpaina)

OCOBA MTPAILIIBHUKA, SIKU BUKOHY € BUXOBHI ®YHKIIII, IK
KJIIOYOBA ®IT'YPA Y IPHUIIEILIEHHI IOBATHA
JIO KOHCTUTYIIMHUX IHHOCTEM

Koncrutynis YkpaiHu BU3Ha4MIIA, 110 JIOAWHA, il )KUTTS 1 3710pOB’sl, 4eCTh
1 TIHICTh, HEJOTOPKAHHICTD 1 0E3IeKa BU3HAIOTHCS B YKpaiHi HAWBHUIIOK COITi-
aNpHOO MiHHICTIO [1, cT. 3]. s 3mificCHEHHS IOTO MPUHITUIIOBOTO, BUXIIHOTO
TIOJIO’KEHHS ICHYBaHHsI Ta PO3BUTKY HAIIOl JEp»aBHW HEOOXITHWUM € IOCTiiiHe
MIPUIIEIUICHHST PO3yMiHHs CT. 3 KOHCTHTYIIT KOXKHIM JIIOMMHI 1€ 3 JUTHHCTBA.
3BHYaliHO, HAacCaMIIepe], [1e 3aBIaHHs BUKOHYETHCS CIM’ €10, alie IeprKaBa, 10aroun
PO CBIif CTaOUTLHNI PO3BUTOK, MIKITYIOUHCH IPO MallOyTHE, MOKJIaa€ 000B’I3KH
TIPUIIEIUTIOBATH Ta PO3BUBATH IOBAry J0 MOpali Ta CyCHiJIbHUX LIHHOCTEH Ha
oci0, peai3allis mpaBa Ha MPAIIO SKKX MOJISATra€ y HaJJaHHI OCBITHIX MOCITYT. AJKe
3akonom Ykpaiuu «IIpo ocBity» [2], METOIO OCBITH, 30KpeMa, BU3HAYEHO BCeE-
O1YHMI PO3BHUTOK JIIOIUHH SIK OCOOMCTOCTI Ta HABHIIOT LIHHOCTI CYCIIUILCTBA, il
TaJIAHTIB, IHTEJICKTYAIIbHUX, TBOPUUX 1 (I3MYHMX 3/110HOCTEH, POpMyBaHHS IiH-
HOCTEH 1 HeOOX1THUX JUIsl YCIILIHOT camopeatizariii KOMIIETeHTHOCTEH.

Sk cnpasemyiBo 3a3Havae H. M. IlIBenp, «ki1t0uoBa poiib y CHCTEMi OCBITH
HaJIeKUTh yunTento. CaMe 4epe3 AisUIbHICTD Iearora peaizyeThesi JepikaBHa
MOJITHKA, CIPSIMOBaHa Ha 3MIIIHEHHS 1HTENIEKTYaJbHOTO, MOPAJIBHOTO W JIyXO-
BHOTO MOTEHINIaTy Hamii» [3, c. 84].

Yunnnit 3akon Ykpainu «IIpo ocBity» Bix 5 Bepecus 2017 p. BU3HAUMB, 110
MeJlaroriyia JIisuIbHICT — IHTENEKTyalbHa, TBOpYA JISUIBHICTH IENaroriyHoro
(HayKOBO-II€/IaroriyHOrO0) MpariBHUKa ad0 camMo3aifHATOi ocodu y (opmainbHii
Ta/abo HedopMabHIN OCBITI, CIPIMOBaHA HAa HABYAHHS, BUXOBAHHS Ta PO3BUTOK
ocobucrocrTi, ii 3arajgbHOKYJIBTYPHHX, IPOMAJTHCEKUX Ta/a00 NMpoeciifHuX KoM-
neTeHtHoctel [2, m. 21 4. 1 ct. 1].

BiamoBigHoO 10 YMHHOIO 3aKOHOAABCTBA IENArOrivyHa MIsUIbHICTD SK IisUIb-
HICTH mpodeciiiHa, sika BHUKOHYEThCS BHACIHIJIOK peaii3alii rmpaBa Ha Mparo,
BKJIIOYae B cee sIK BU3HA4YaJbHY CKIJIaJ0By HaBYAJIbHO-BUXOBHY POOOTY.

CJ1i akIeHTyBaTH yBary, 110 BUXOBHHH KOMIIOHEHT € 0a30BHM SIK CKJIaJI0Ba
BUKOHAHHS TPYyNoBOi (YHKIII, TaK 1 B NeJaroriuyHiid IisuIbHOCTI — BiH IOJIATAE,
Hacamriepe;1, y ToOyI0Bi JOBIPJIMBUX BiJHOCHH MIK I1€/IaroroM Ta BUXOBaHIIEM, 11100
CIIOHYKaTH BUXOBAHIIIB BUUTHUCS, IEPEHECTH B OCOOMCTICHY CHCTEMY LIHHOCTEH
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OCTaHHIX Ti, SIKI CIIPUAMAIOTBCS M YTBEPKYIOTHCS Y Cy4aCHOMY CYCITUTBCTBI.

31iliCHEHHSI BUXOBAHHS € €JIEMEHTOM TPYJOBOi (DYHKIIIi IIeAaroriyHux, Hay-
KOBO-TICIATOTIYHUX Ta HAyKOBHX MpalliBHUKIB. Lle k010 THX 00O0B’S3KIB, SKi IIi
MpaliBHUKY TOBUHHI BUKOHYBaTH. BigmoBinHo 10 4. 2 cr. 54 3akoHy Ykpainu
«IIpo ocBiTy» 1i MpaniBHUKKH 3000B’s3aHi «CIPHATH PO3BUTKY 3110HOCTEN 3110-
OyBauiB OCBITH, ()OPMYBAHHIO HABHUYOK 3/I0POBOTO CIIOCOOY JKUTTS, 10ATH IPO
ixHe (i3uyHE 1 ICUXIYHE 310pOB’sI; TOTPUMYBATUCS aKaJAEMI4HOI J0OPOUYECHOCTI
Ta 3abe3nedyBaTH ii JOTpUMaHHS 3100yBayaMH OCBITH B OCBITHBOMY IIpOIECi
Ta HAyKOBIH MiSJIBHOCTI; JOTPUMYBATHCS IENAroriyHol €TWKW; MOBaKaTu Tif-
HICTb, TIpaBa, CBOOO/M 1 3aKOHHI IHTEPECH BCIX YYaCHUKIB OCBITHBOTO TPOIICCY;
HACTAHOBJICHHSIM 1 0COOMCTUM TPHKJIIAI0M YTBEPIUKYBATH MTOBAry JI0 CyCIUIBHOT
MOpaji Ta CyCHUIBHUX I[IHHOCTEH, 30KpeMa IpaBIy, CIPaBEAJIMBOCTI, MaTpio-
TU3MY, TYMaHi3My, TOJIEPAaHTHOCTI, Ipanento0cTBa; (opMmyBaTH y 3100yBadiB
OCBITH YCBIJIOMJICHHsI HeoOXimHocTi noaepkyBarucst KoncruTymii Ta 3akoHIiB
VKpaiHu, 3aXUIaTH CyBEPEHITET 1 TepUTOpiaNbHy IIICHICTh YKpaiHU; BUXOBY-
BaTH y 3700yBauiB OCBITH IIOBary Jio JEp’KaBHOI MOBH Ta JIep)KaBHUX CHMBOJIIB
VKpaiHu, HallilOHAIBHHUX, ICTOPUYHUX, KYJIBTYPHUX I[IHHOCTeH Ykpainu, n0aii-
JIMBE CTABJICHHS JI0 ICTOPUKO-KYJILTYPHOTO Ha/10aHHs YKpaiHU Ta HABKOJIUIITHHOTO
MPUPOIHOTO CepeioBHIIa; GopMyBaTH y 31100yBaviB OCBITH IPAarHEHHS JI0 B3a€-
MOPO3YMIHHS, MHPY, 3JIATOJIH MIX yCiMa HapOJaMu, CTHIYHHMH, HAI[IOHAJIBHUMH,
peTiriiHUME TpyamMu; 3aXUIaTH 3100yBadiB OCBITH ITiJ] 4aC OCBITHHOTO ITPOIIECY
BiJl OyIb-KuX (POpM (PI3UYHOrO Ta MCHXIYHOTO HACHUIIBCTBA, IPUHMKCHHS YECTi
Ta TIJHOCTI, AUCKPUMIHALIT 32 Oy/Ib-SKOI0 03HAKOIO, PONAraH/y Ta ariTaii, 1o
3aBIAOTh MIKOAU 37I0POB’I0 37100yBavya OCBITH, 3armo0iraTé BKWBAHHIO HUMHU Ta
IHITUMK 0co0aMM Ha TEpUTOPIT 3aKJIaliB OCBITH aJKOTOJILHUX HAIOIB, HAPKOTHY-
HUX 3aC00iB, HIIMM MIKIJTMBUM 3BHYKam» [2, 4. 1 cT. 54].

3a3HayeHi OOOB’SI3KM TIPAIiBHUKIB, 10 BUKOHYIOTh BUXOBHY (YHKIIO SIK
CKJIaZIOBY TPYJOBOi (DYHKIIIT, € TIOKA3HUKOM CTaBJICHHS JIEPKaBHU JI0 MPOoQeciiHOi
OCBITHBOT JISUTBHOCTI SIK IO B&KJIMBOTO O€3MEpepBHOTO Mpolecy (popMyBaHHS
JroACkKoi ocobucTocTi. Came neit npouec Gopmye cydacHui, NpaBUIbHUI CBITO-
VIS JIFOZIMHU, CHCTEMY ii HIHHOCTEH, CTPYIKHEM SIKOT € roBara Jio mo0y/1oBaHoi
CHCTEMH 3araJibHOJIIOJICHKHUX LIHHOCTEH.

I 3BH9aiiHoO JuIs1 TOTO, 1100 BUKOHYBATH 11l 000B’SI3KH, Y TIpaliBHUKA TTOBUHHA
OyTu chOPMOBAHOIO BJIaCHA CHCTEMA I[IHHOCTCH, MIATPYHTSIM SIKOT € Ti I[IHHOCTI,
SIKI BUBHAIOTBCSI YKPATHCHKUM CYCHUIBCTBOM, 3aKPIIUTIOIOTHCS SIK TPUHIIMIIOBI Yy
Koncrutynii Ykpaiuu Ta iHIIMX HOPMaTHBHO-TIPaBOBHX akTax. BiH mae Oytn cam
HOCI€M IIUX LIHHOCTEH, Ma€ BIIACHUM MIPUKJI0M HaBYaTH i BUXOBYBAaTH CBOIX ITijI-
oniyHnx. Came TOMy y CIIEI[iaJIbHOMY 3aKOHOJABCTBI OKPECIIIOIOTHCSI 000B’SI3KN
MPAIiBHUKIB, JUISl SKMX BUXOBHA (DYHKIIIS € EIEMEHTOM X TpyaoBoi GyHKii. I, sik
0ayrMo, MepeBakHy OLIBIIICTh MUX O0OB’SI3KIB 3aliMArOTh 00OB’SI3KU CTUYHOTO
Xapakrepy.
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OTxe, BOKIIMBY POJIb y NisUIBHOCTI MEJarora, y BCTAHOBIICHHI HOTO BiAIO-
BigHOCTI mocanl ¥ BIANOBIZAIBLHOCTI 3a CBOI BUMHKM 3aiMarOTh camMe E€THUYHI
BUMOTH. Sk cripaBeanmBo Harosomye A. A. HazapoBa, «eTH4yHa KOMIETEHTHICTh
BHKJIaJ]a4ya BKJIIOYAE B ceOC BOJIO/IHHS MTMOOKUMH 3HAHHSIMH B Taily3i Ieaaro-
T'YHOT €TUKH, IEBHUI HA0Ip MOPAJILHUX SKOCTEH, a TAKOX TOTOBHICTH 710 €THYHO
aJICKBaTHOI MOBEJIHKM Yy BHUIAJKax MOpAIbHUX Kouizid. EThuHa kommereHIis
BUSIBIISIETHCSI B TIPUHIMIIAX KUATTS Ta MPOQECIHHIN TiSTTBHOCTI, NICUXIYHUX CTa-
Hax, JisIX, BAMHKAX 1 SKOCTSX Teaarora, 3abesneuye BHOIp HUM CBIJIOMOi €THYHO]
TIOBE/IIHKY 3T1IHO 3 TIpo(eciiiHO-NIeqaroriYyHuMu HopmaMny [4].

bescymuiBHO, citig nmorogutucs i 3 nymkamu I. C. [oHuapoBoi, 1o «Mopab-
HUU aBTOPUTET MEAAroriB Mae OyTu OezgoranHum» [5, ¢. 64]; H. M. IlIBerp, 1o
«IpaIiBHUKH, SIKI BUKOHYIOTh BMXOBHI (DYHKIIii, MaroTh OyTH JIFOIBMH BHUCOKOT
JYXOBHOCTI i MOpanbHUX MepekoHanb» [3, ¢. 83]. [IpaiiBHUK, SIKOMY TOPY4CHO
BHUKOHYBAaTH BUXOBHI (pyHKIi, TOBUHEH TOCTIMHO CIiIKyBaTH 3a co0O00, BiT4y-
BaTH, 10 HOro MOBEiHKA TepeOyBae Mmij HeoCTaOHUM KOHTPOJIEM THX, KOTO BiH
BHUXOBYE [3, c. 84].

HopeunuMm € i 3ayBakeHHs JI. O. KosaukoBoi, mo «ocoba, sika BHKOHYE
BUXOBHI (pyHKIIiT, B )KOJIHOMY BHIIaJIKy HE MOBHHHA CIIOTBOPIOBATH 00pa3, SIKMA
CTBOPEHHMH TpaJIUIII€I0 Ta YTBEP/PKEHNH Y HOpMax Mopaiti. Tomy, o6 BUKOHYBaTH
BUXOBHY (DYHKIIiIO, BUMTEIIb, TIEAAr0T, BUXOBATEIb 3000B’43aHI OyTH HE TiIBKH
CTIELIJIICTOM CBOET CIIpaBH, ajie i JIIOJIMHOI0 BUCOKHX MOPAJIBHUX MEPEKOHaHb Ta
0e3noraHHol MOBEAIHKU. BHACIIIOK 11bOTO, SIKIIO TEJaror 3aCTOCOBY€E aHTHUIIEAA-
TOTIYHI 3aXO/U BIUIMBY /IO YYHIB 200 HEJIOCTOWHOIO TIOBEIHKOIO y HaBYAJIbHUX
3aKjajgax abo B MoOyTi CKOMIIPOMETYBaB cebe mepes yuHsIMH, OaTbkaMu, mopy-
LIMB MOpaJIbHI HOPMH, BTPAaTHB THM CaMHM aBTOPHTET, IUCKPEIUTYBaB ceOe sK
BHXOBATelb, BiH MOXKe OyTH 3BUIBHEHUH 3 podotH 3a 1. 3 ct. 41 K3nll Ykpainu.
I xonmu TparmIsIoThCS BHMIAJKH, IO IAYTh BPO3pi3 i3 NMpPU3HAYEHHSM HayKOBO-
Te/IaroriyHoTo MpalliBHUKA, SIKe BU3HAYCHE IIPABOBUMH HOPMaMH y BUIVISII HOTO
000B’sI3KiB, 3BUYAIHO, MOAAJIBIIEC IMPOBA/PKCHHS HHUM HAyKOBO-IIEIAroriyHol
TUSUTBHOCTI HE € MOXKITUBUMY [6, ¢. 135].

TakuM YMHOM, MOXKHA 3pOOWTH BHUCHOBOK, 1[0 Ba)KJIMBY POJb B OTPUMAaHHI
MMO3UTHBHUX PE3YJIBTATIB y MPOIIEC] YCBITOMIICHHS PO3YMIiHHS JIFOMUHH, 11 )KUTTS 1
3[IOPOB’s1, YECTI i TITHOCTI, HEJOTOPKAHHOCTI i1 O€3MeKH SIK HAaBUIIOT COIiaTbHOT
LIHHOCTI B YKpaiHi BiJlirpae came HaBYaHHsI i BUXOBAHHS, sIKi 3[[IICHIOIOTHCS 0CO-
Gamu B X011 iX mpodeciiiHoi Tpy0Boi AisiIbHOCTI. MoBa Iijie po NpaliBHUKIB, Y
TPyAOBY (QYHKIIIIO SIKUX SIK CKJIQJI0Ba BXOJAMTH II€aroriyna JiisuibHicTh. Bin sikic-
HOTO BUKOHAHHSI TPY10BOT (DyHKIIIT INX MPAIliBHUKIB 3aJICXKUTh OIS Ta MalOyTHE
yKpaiHChKOi jepxaBu. Peaiizaiisi 1boro mioOalibHOTO 3aBJaHHS, HAacaMIIepes,
TIOBMHHA B1/10yBaTHCS 33 PaXyHOK BJIIACHOTO MPHKJIAy BUCOKOT MOPaJIbHOCTI, sIKa
TTOBUHHA BTUTIOBATUCS y BCIX chepax KHUTTS TAKOTO MpalliBHHUKA.
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3abezneuenns innosayitinozo poseumxy HAIIpH Ykpainu,
Kanouoam 10puOUdHUX HayK, Cmapuull Haykosuil Cnispooimnux
(m. Xapxie, Yxpaina)

BHYTPIIITHIA TPYAOBUI PO3NMOPAIOK K CHEITA®IYHE
ITPABOBE SABHUIIE

CyuacHe yKpaiHChKE CYCIIJILCTBO MEPESIKUBAE MEPiOJT KapIHHAIBHUX 3MIH HE
JIMIIE B TOJITHI, EKOHOMII, a i y MpaBoBii CHCTEMI, Y CBITOINISAHUX OPIEHTH-
pax mroneit. Tpancdopmariiiii nmporecu He MOTIIM He TOPKHYTHUCS i cepH mparii.
ChoroHi Bifi poOOTOAABIIB BUMArae€TbCs 3HAXOJUTH W BHKOPHCTOBYBATH HOBI
(hopMu, TPUIOMHU, METOIM Ta Ba)KeJl YNPABIIHHS TOCHONAPCHKOIO JisUIBHICTIO,
B TOMY YHMCII 3 YIPaBIiHHS TOJOBHOIO MPOJYKTHBHOIO CHJIOK — IPAIliBHUKAMH.
31ifCHEHHS HAJIS)KHOTO YIPABIIHHS OyAb-SIKOIO CHUIBHOIO TPYAOBOIO JIiSUIBHICTIO
00’ €KTHBHO HEMOJKJIMBE O€3 CTBOPEHHSI TPABOBOTO PEXKUMY, B YMOBAX SIKOTO IIOBH-
HHI BUKOHYBATHCSI TPYHOBI 000B’sI3kM. BakiMBUM aTprOyTOM TAaKOTO PEXUMY €
BHYTPIIIHIN TpyaoBHi po3nopsgok. Came 3aBAsSkH (aKTUIHOMY JOTPUMaHHIO
cy0’eKTaMH TPYJIOBUX ITPABOBIJIHOCHH BUMOT IPABOIOPSIKY, Ha IiIPHEMCTBI
JIOCSITAETHCS Y3TOKEHICTh (DYHKIIIOHYBaHHSI BCIX HOTO CTPYKTYPHHUX T1JIPO3/ILTiB
Ta CyMJIIHHE BUKOHAHHS KOKHUM OKPEMHM TIPaIliBHUKOM CBOET TPyI0BOT (QYHKIIIT,
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110 MTPSIMO BIUIMBAE HA PE3YJIBTATHBHICTh €KOHOMIYHOT TisUTBHOCTI MiAITPUEMCTBA.

BHyTpimHii TpynoBuil pO3MOpSAAOK TOCijae QyHIaMeHTalbHE Micle B
opramizaii npari Ta 3aGe3nedenHi ii auCcHUIIiEKM. MOro 10TpUMaHHS Mae mpi-
OpHUTETHE 3HAYEHHS B CYCIIUJIBHOMY JKHTTI, apKe MOTpeOu i IHTepecH KOXKHOTO
MpariBHUKa OKPEMO Ta JIepKaBU 3arajioM IMOCTII{HO BUMararoTh YiTKOi NpaBo-
Boi pertamenTaiii. ToMmy po3yMiHHSI CyTHOCTI ¥ HaJlaHHS 3aralbHOTEOPETUYHOT
XapaKTEePUCTUKHU BHYTPILIHBOTO TPYAOBOTO PO3NOPS/IKY € HaJ3BUUAIHO aKTyallb-
HOIO TIPOOJIEMATHKOIO.

B ymoBax kapauHaJIbHUX 3MiH €KOHOMIYHHMX BIIHOCHH B YKpaiHi MiJIXiJ 10
IPaBOBOT KOHCTPYKIIT «BHYTPIIIHIN TPYJOBUH PO3MOPSIIOK», 3BUYAIHO, TOTpedye
yrouHeHHs1. L{e crocyeTbest nepenoBciM podti iepkasu y popMyBaHHI BHY TPILIHBOT
TOJITUKY MigIpreMcTBa. UNHHE 3aKOHOIABCTBO PO TPAI0 MICTUTh MiHIMaJIbHI
CTaHAapTH, SIKI He MOXKYTbh OyTH TOTipIIeHi Cy0’€eKTaMu TPYAOBOTO Npasa. 3a Iux
YMOB FOPHJIMYHUM (DYHIaMEHTOM BHYTPIIIHBOTO TPYIOBOTO PO3MOPSIKY OpraHi-
3al1ii CTaloTh JOKaJIbHI HOPMaTHBHO-TIPABOBI aKTH, B SIKUX YCTAHOBJICHI IEPKaBOIO
CTaHapTH IIPABOBOTO PEryJIIOBaHHS Mpalli MOXKYTb OyTH IMOKpalllaHHi. YHACIIT0K
L[LOTO TIIyMa4deHHsI BHYTPILTHHOTO TPYOBOTO PO3IOPSIIIKY SIK PHUITUCY, 10 BUXO-
JIUTH BiJI JIepKaBy, BXKE HE BIJINIOBI1a€ BUMOTaM ChOTOJICHHSI.

[TiaTprMyIOun MO3MIIT HAYKOBIIB 100 PO3YMIHHS TOHSATTS «BHYTPIIIHIN
TPYAOBHH PO3MOPSIIOK», BBAKAEMO, 1110 HOTO CJIiJ] PO3TIISAATH SIK CYKYITHICTh CyC-
MiJTBHUX BIHOCHH, SIKi BHHHKAIOTh MIX MPaI[iBHUKaMHK 1 poOOTOIaBIIEM Y TIPOIIeCi
oprasizaii rmpari Ha IiIIPUEMCTBI, B YCTaHOBI, OpraHizanii ui y ¢pisnynoi ocoon
1 BIOPSIIKOBYIOTHCSI HOPMaMH TPYIOBOTO ITpaBa 3 METOIO CTBOPEHHSI YMOB IS
3a0e3reueHHs MiABUIIECHHS e()eKTHBHOCTI BUPOOHHIITBA 1 CIIPUSIHHS BCECTOPOH-
HBOMY TIpo(eciiiHOMY PO3BUTKY TpamiBHUKIB. [l0 CyTTEBHX O3HAK IIHOTO SIBHIIA,
[0 Ma€ TPYAOIPABOBY MPHUPOLY, AOIIIBHO BigHecTh: (1) 00’€KT BHYTPILIHBOTO
TPYZOBOTO PO3MOPSIKY; (2) MpeAMET BHYTPIIIHBOTO TPYAOBOTO PO3MOPSKY; (3)
METy BHYTPILIHBOTO TPYAOBOTO PO3NOPSAKY; (4) cy0’ €KTIB BHYTPIIIIHBOTO TPY/I0-
BOTO pO3MOPSIKY; (5) 3MICT BHYTPIIIHBOTO TPYIOBOTO PO3MOPSIIIKY.

[IpaBoBe peryioBaHHS BHYTPIIIHBOTO TPYAOBOIO PO3MOPSIKY 3/AiHCHIO-
eTbesi 3a joromororo 3aranbHux (K3mll Ykpainu, craryTd W MONOXKEHHS Mpo
JTUCHHUIUTIHY Ta iH.) 1 JIOKadbHHUX (TpaBWJIa BHYTPIIIHBOTO TPYJAOBOTO PO3IIO-
PAZIKY, TIOCaIOBI IHCTPYKIIT NpaIiBHUKIB Ta iH.) MpaBoBUX npunucis. [Ipu npomy
3arajbHi, 00OB’SI3KOBI JJIsl BCIX BJIACHHMKIB UM YITOBHOB2)KEHHX HMMH OPTaHiB Ta
MOXYTb OyTH 3MiHEHI Jinie B OiK MOJINIIEHHs CTaHy MPAaI[iBHUKIB ITIOPIBHIHO 3
YHHHHUM 3aKOHO/IaBCTBOM, CIICI[IaJIbHI K KOHKPETHU3YIOTh 3arajibHi, JOMOBHIOIOTH
iX, a B JISIKUX BUMAJKaX yCTAHOBIIIOIOTH BUHATKH 13 3arajibHUX HOPM.

ToOTo mnpaBoBa perIaMeHTallisi BHYTPILIHBOTO TPYAOBOIO PO3MOPSIAKY
XapaKTepU3YEThCSI MOEIHAHHAM IICHTPANI30BaHOI H JIOKaJbHOI KOMIIOHEHTH.
LlenTpaiizoBaHa MpaBoBa perjiaMeHTallisi BHYTPIIIHOTO TPYIOBOTO PO3MOPSIIKY
3aiticHIoeThCst KosiekcoM 3akoHIB Mpo mpaiiio YKpaiHu, crenialbHIMU 3aKOHAMH,
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CTaTyTaMH W IOJIOKEHHSIMH MPO JAWCIMIUIIHY, @ TAKOX 1HITMMHU aKTaMH 3aKOHO-
JIABCTBA 1 CITY’)KUTh BaXKIIMBOIO TAPAHTIEIO peati3allii OCHOBHUX TPY/IO0BHX MPaB sIK
MPAIiBHUKIB, TaK i POOOTONABIIIB.

VY Toi1 5ke Yac JIoKaJIbHE ITPaBOBE PEIIaMEHTYBaHHS BHYTPILIIHBOTO TPY/IOBOTO
POBIOPSIIKY € CKJIAJHUKOM 3arajbHOi CHCTEMH HOTO MPaBOBOTO PETYIIOBAaHHS,
peaitizye Horo MeTy — BIIOPSIIKYBaHHS TPYIOBUX BigHOCHH. [Ipn oMy sokainbHi
aKTH HE MOXKYTh CYNIEPEYUTH aKTaM IIEHTpali30BaHUM. JIOKaIbHE PETYIIIOBaHHS €
BaroMuM (pakTopoM 3abe3rnedeHHs TMHAMIYHOCTI HOPMaTHBHO-ITPABOBOT CHCTEMHU
11010 KOHKPETHOTO IMi/IMPHEMCTBA, YCTAHOBH UM opraHizanii. Moro 3aBiaHusM €
YiTKa OpraHi3alfis mpaii, 3MillHCHHSI TPYI0BOI JUCIUILTIHH, IT1IBUIIICHHS IIPOTYK-
THUBHOCTI 1 e()eKTUBHOCTI Tpalli, pallioHaJbHe BUKOPUCTAHHSI poOovoro yacy. 3a
JIOTIOMOT 010 JIOKAJIBHOT ITPaBOBOI perIaMeHTallil BHY TPIIIHBOTO TPY0OBOTO PO3IIO-
PSIKY BiIOYBA€THCSI HAOIVKEHHS 3MICTY HOPMaTHBHHX MPUITHCIB, 3a3HAYCHHUX Y
3aKOHaX Ta IHIIMX MiJ3aKOHHUX HOPMAaTHBHUX aKTax, 0 KOHKPETHHUX TpalliBHU-
KiB Ta pOOOTOABIII 1 KOHKPETHOTO MiCIlsl i YMOB pealtizallii IpaBoBiTHOCHH MiX
HUMHU.

JlokanbpHa NMpaBoBa perIaMEeHTAllisi BHYTPIIIHBOTO TPYAOBOTO PO3HOPSIKY
3IIHCHIOETHCSI CTaTyTOM FOPHIMYHOT 0COOM, KOJIEKTHBHUM JI0TOBOPOM, periiaMeH-
TOM opraHizaiii AisiIbHOCTI, IPaBUIIaMH BHYTPIIIHBOTO TPYIOBOTO PO3IOPSIKY,
TIOJIOXKEHHSIM PO CTPYKTYPHI MIPO3/11IH, PO3NOILIIOM 000B’SI3KiB, IITATHUM PO3-
MHCOM, ITOCaJOBUMH IHCTPYKIISIMU, IHCTPYKIISIMH 3 OXOPOHH Mpalli, 3 TOXKEKHOT
Oe3meku, TpadikaMu BIAMYCTOK 1 3MIHHOCTI TOINO. L1i akTH € B3a€MOTIOB’ I3aHUMH
1 B3aEMO3aJICIKHUMH.

BaxuiBy poib y NMpaBoOBOMY perNIaMEHTYBaHHI BHYTPIIIHBOTO TPYIOBOTO
PO3IOPSIIKY FOPUIMYHOI OCOOM BiNIrparoTh MpaBWiia BHYTPILIHBOTO TPYIOBOTO
POBIOPSIIKY, SKi 3aliMaloTh NEPINICTh Cepel JOKAIbHUX HOPMAaTUBHHMX aKTiB.
30Kkpema, M TpaBWIaMH BHYTPIIIHBOTO TPYJOBOTO PO3MOPSIKY PO3YMIIOTH
JIOKJIbHUH HOPMATHBHUH JIOKYMEHT MiINPUEMCTBA, SKUH PErIaMEHTYE YiTKy
OpraHizaiilo rnpaii, 30KpemMa BCTAaHOBIIOE PEXKUM POOOYOTO JIHS Ta BiAIOYHHKY,
a TaKOXXK BU3HAYa€ B3a€MHI 000B’s13KM PoOOTO/IABIIIB 1 MpaIliBHUKIB. MeTo0 npH-
WHSTTS UX IPABUJI €, O-TICPIIIe, YiTKa OpraHi3ailis mpaili, mo-Apyre, MiABUIICHHS
if IpOAYKTUBHOCTI i €(heKTMBHOCTI, MO-TPETE, pallioHaIbHE BUKOPUCTAHHS PO0o-
YOTO Yacy, M0-4eTBepTe, 3MILHEHHS TPY/IOBOI TUCHIHUIUTIHH, MO-11’SIT€, CTBOPCHHS
0e3reyHrx yMOB Mparii.

[linOuBarouu miAICyMOK, CJIi/T KOHCTATyBaTH, 1[0 BHYTPIIIHII TPYIOBHIA PO3IIO-
PSIIOK € crenn(iYHIM PABOBUM SIBHIIEM, SKOMY IIPUTaMaHHI CBOi 0COOIMBOCTI.
Vloro 3HaueHHs BaXKO NEPEOLIHUTH, 103K BHYTPIIIHiH TPYIOBHil PO3MOPSIOK
PETyIIIoE TOBEMIHKY CYO’ €KTIB TPYIOBUX IMPABOBIIHOCHH, 3a0e3Meuye HAJICIKHE
BUKOHAHHSI TPYJOBUX 000B’SI3KIB Ta peatizallito TPYIOBHX MPaB.

B
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Barpac Bonogumup AHTOHOBUY
npogecop Kagheopu yusinbHo20 npasa ma npoyecy
XmenvHuywvkoeo yHigepcumemy ynpasninta ma npasa imeri Jleonioa KO3vkosa,
KaHouoam iopuouyHux Hayk, 0oyeHm
(m. XmenvrHuyskuti, Yxpaina)

IPABO HA HEJJOTOPKAHHICTH CIMEMHOI'O )KUTTS B
HPAKTHUIII KOHCTUTYIIAHOI'O CYY YKPATHA

[IpaBo Ha HENOTOPKAaHHICTH CIMEHHOTO KUTTS — Il 0coOMCTe HeMaliHOBE
npaBo (izn4HOi 0coOu, SKUM 3a00pOHSEThCS Oy/ib-sIKe BTpy4aHHs B ii ciMeiiHe
XKHTTS, KPIM BHI/IKIB, IependoadeHnx Koncruryuiero Ykpainu, B TOMy 4nciti 30H-
paHHs, 30epiraHHs Ta nmomMpeHHs iHdopmalii mpo cimelHe XUTTS 0colu, siKa
€ KOH(QIICHIIIHHOIO, a TAKOX T'apaHTYEThCSI KOKHOMY TIpaBO Ha TOBary J0 Horo
CIMEHHOTO KUTTSI.

[IpaBo Ha HEZOTOPKAHHICTH CIMEHHOTO JXHMTTS B IEpEeBaKHIM OUIBIIOCTI
BHIIQJIKIB PO3IVISLIAETHCS B KOHTEKCTI TpaBa Ha MpUBATHICTG [1, 2, 3, 4, 5]. Bono
3aKpiljIeHe K y HOpMax MDKHApOJHOTO IMpaBa, TaK i B HalliOHAJIBHOMY 3aKO-
HOAaBCTBI Ykpainu, B Tomy uncii B Koncrutyuii, IIK Ykpainn ta CK Ykpainm.
[TpuyoMy B mepeBakHil OLTBIIOCTI B aKTaX 3aKOHOJABCTBA WAETHCS MPO MPaBO
Ha HEIOTOPKaHHICTh 0cobucToro i cimeriHoro xutTs (Koncruryuist Ykpainu, LK
VYkpainu), a He TIpo MPaBO Ha HEJAOTOPKAHHICTh CIMEHHOTO KHTTS, SIKE pO3IJIsiia-
€THCS K EJIEMEHT ITpaBa Ha HEIOTOPKaHHICTh OCOONCTOTO JKUTTSI.

BinmosigHo 10 cT. 32 OcHOBHOTO 3aKOHY YKpaiHH HIXTO HE MOXKE 3a3HaBaTU
BTpY4YaHHs B Horo ocobucre i ciMeliHe JKUTTS, KpiM BHIAJKIB, NepeaOadyeHnX
Konctutymiero Ykpainu; He AomycKaeTbesi 30MpaHHs, 30epiraHHs, BUKOPHUC-
TaHHS Ta NOIIMPEHHs KOoH(iAeHIIHHOT iHpopMaii mpo ocoly Oe3 11 3roan, KpiM
BHIIQJIKIB, BU3HAYCHHUX 3aKOHOM, 1 JIUIIC B IHTEpecax HAIlOHAJIBLHOI OEe3IeKH,
€KOHOMIYHOTO 100po0yTy Ta 1pas JroauHu. KOHCTUTYIIHHE Ta 3aKOHO/IaBYE pery-
JIIOBAaHHS 1IpaBa Ha HEBTPYYaHHS B OCOOMCTE Ta CIMEHHE KUTTS Y3TOJDKYEThCS 13
MDKHapOAHO-NIpaBOBUMHM akTamu. Tak, y crarti 12 3aranpHOi Jeknapanii mpas
monuHu 1948 poKy BCTAHOBJICHO, IO HIXTO HE MOXKE 3a3HABATU OC3ITiICTABHOTO
BTpy4aHHs B iforo ocobucte i cimeiine »urts. Y KoHBeHIIT nmpo 3axuct mpas
JIFOJIMHU 1 OCHOBOTIONIOXKHUX cB000/ 1950 poKy BU3HAYEHO, [0 KOXKEH M€ MPaBo
Ha oBary JI0 CBOTO MPUBATHOTO ¥ CIMEHHOT0 *UTTS. MKHApOAHUM IMTAKTOM TIPO
IpOMaJITHCHKI 1 TToJTiTHYHI 1TpaBa 1966 poKy BCTaHOBIICHO, IO HIXTO HE MOBUHEH
3a3HaBaTH CBABIJIHHOIO UM HE3aKOHHOTO BTPYYaHHsS B HOTo ocoOucTe il cimeiiHe
xutTs. 3a LIK Ykpainu, 3MicT npaBa Ha HeIOTOPKaHHICTh 0COOMCTOTO 1 CIMEHHOTO
XKHUTTS SIK OJTHOTO 3 BHUJIIB OCOOMCTOr0 HEMAHHOBOTO TpaBa IIOJISITAE B TOMY, IO
¢isnyHa ocoba BUIBHO, HA BIIACHUM PO3CYJ] BU3HA4Ya€ CBOKO MOBEMIHKY Yy cdepi
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CBOTO ITPUBATHOT'O XHUTTS 1 MOXKJIMBICTh O3HAHOMIICHHS 3 HUM 1HIIMX 0Ci0 Ta Mae
MPaBO Ha 30CPCIKCHHS B TAEMHUI[ 00CTAaBUH CBOTO OCOOMCTOTO JKUTTSI.

OdiuiiiHe TITyMaueHHs1 0COOUCTOTO Ta CIMEHHOTO JKUTTS, a TaKoXK 1H(opmarii
npo ocobucre i cimeiiHe xuTTs naersest y Pimenni KCY «V cnpasi 3a koHCTH-
TyuiitHuM nofganHsaM JKamkiBebkoi paiioHHOI paau Yepkacbkoi obmacti miono
odiliitHOro TIyMaueHHs MOJOKEHb YacTWUH MepIuoi, Apyroi crarti 32, 4acTHH
npyroi, Tpetsoi crarti 34 Koncruryuii Ykpainu Ne 2-pri/2012 p. Bix 20.01.2012
p. Tak, ocoducTuM ®UTTIM (hizn4HOT 0cOOH € ii moBeiHKa y cepi 0COOUCTICHUX,
ciMeiHUX, MOOYTOBHX, IHTUMHHX, TOBAPUCHKUX, MPODECIHHIX, UTOBHUX Ta IHIINX
CTOCYHKIB 110332 MEXaMHU CYCHUIBHOI JISUTHOCTI, SIKa 3MIMCHIOETHCS, 30KpeMa,
il 4ac BUKOHAaHHS 0co0oro (yHKIIN nepkaBu abo OpraHiB MiCI[EBOTO CaMo-
BpsimyBaHHs. CiMeiHE KHUTTS — 16 OCOOUCTI MAifHOBI Ta HEMAHOBI BiIHOCUHH
MDK MOAPYXOKSM, IHIIMMH YIEHaMH CiM’1, K€ 311HCHIOEThCS Ha 3acajiax, BU3Ha-
yennx y CimeliHOMYy Kozekci YKpaiHU: KokHa oco0a Mae 1paBo Ha IMoBary o
CBOTO CIMEHHOTO JKHUTTS (YacTHHA 4eTBepTa cTarTi 4); HIXTO HE MOXKE 3a3HaBaTh
BTpYYaHHsI B HOTO CIMEWHE )KHTTS, KPIM BHIIQ/IKiB, BCTAHOBICHUX KoHCTUTYIIIEIO
Vkpainu (YacTHHA I1’SiTa CTATTi 5); PEryaIOBaHHS CIMEHHUX BITHOCHH 3/11HCHIO-
€TBCSl 3 ypaxyBaHHSIM IpaBa Ha TAEMHHII0 OCOOMCTOrO KHTTS iX YYacCHHKIB,
TXHBOTO ITpaBa Ha 0COOMCTY CBOOO/Y Ta HEOITyCTUMOCTI CBaBUILHOTO BTPYYaHHS
y cimeliHe )HTTS (YacTUHA YeTBepTa CTarTi 7) Ta iHIIe.

KCVY BBaae, 110 mpaBo Ha NpHBaTHE Ta CIMEHHE JKUTTSA € 3acaJHHYOI0
I[IHHICTIO, HEOOXIJHOIO JUISi NOBHOTO DPO3KBITY JIOAWHH B JEMOKPaTUYHOMY
CYCIIJIbCTBI, Ta PO3MNIANAETHCS K MPaBo (Pi3MYHOT 0COOM Ha aBTOHOMHE OyTTs
HE3aJIS)KHO BiJl JIep)KaBU, OpraHiB MICIIEBOTO CaMOBPSIyBaHHS, IOPUANYHUX 1
¢iznunux oci6. [Hdopmartist mpo ocoducTe Ta ciMeliHe KUTTS 0co0H (TIepCOHAIbHI
JlaHi 1mpo Hei) — 1e Oy/Ib-sKi BIJIOMOCTI UM CYKYITHICTh BiJloMOCTeH Mpo (hiznuHy
oco0y, sika iieHTudikoBana abo Moxxe OyTH KOHKPETHO iieHTH(iKOBaHa, a caMe:
HAI[IOHAJIbHICTh, OCBITa, CIMCIHMI CTaH, PEIIriliHI ICPEKOHAHHS, CTaH 3[J0POB’s,
MarepialbHUH CTaH, ajpeca, Jara i Miclle HapOKCHH, MICIe MPOKHUBAHHS Ta
nepeOyBaHHs TOIMIO, JaHI PO OCOOMCTI MAalHOBI Ta HEMaWHOBI BITHOCHHU ITi€l
ocodu 3 IHIMIMMH 0CO0aMH, 30KpeMa WieHaMHu CiM’i, a TakoX BiJJOMOCTI IIpO
noziii Ta siBMIIA, M0 BigOyBajcs abo BiOyBaroThCS B MOOYTOBOMY, IHTUMHOMY,
TOBapUCHKOMY, MpoQeciiHOMY, IIIOBOMY Ta IHIIMX cdepax KUTTS ocoou. Taka
iH(popMmaris npo GizuyHy 0coOy Ta wieHiB 1i ciM’1 € KoH(DIACHIIIHOO 1 MOXe OyTH
MOIIMpPEHa TIJIbKH 3a 1X 3r0/1010, KPIM BHIIQ/IKIB, BU3HAYEHUX 3aKOHOM, 1 JIUIIE B
iHTepecax HalliOHAIBHOT Oe3MeKH.

Takum yrHOM, 1H(POPMAIIIERO PO 0COOUCTE Ta CIMEHHE KHUTTS 0COOU € OyIb-
SIK1 BIIOMOCTI Ta/a00 JaHi Mpo BiJTHOCHHHU HEMAITHOBOTO Ta MAifHOBOTO XapaKTepy,
00CTaBMHH, TOJii, CTOCYHKH TOIIO, MOB’s3aHi 3 OCO0OK Ta wWiICHaAMH 11 ciM’1.
30upanHs, 30epiraHHs, BAKOPHCTAHHS Ta MOLUIMPEHHs KOH(iAeHIIHHOT iHpopma-
1ii mpo ocoOy Oe3 Ti 3roau Jep:KaBOK, OpraHaMH MICIICBOTO CaMOBPSITyBaHHS,
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IOpUIMYHAME 200 (Di3MYHUMHU 0co0aMH € BTpy4aHHsIM B ii ocoOucTe Ta cimMeiiHe
XUTTS. Take BTpydaHHs IOITyCKAETHCSI BUHATKOBO Y BHITQ/IKaX, BU3HAYCHUX 3aKO-
HOM, 1 JIMIIIC B IHTEpEecaxX HaIliOHAJIBHOI OE3MEeKH, EKOHOMIYHOTO JT0OpoOyTy Ta
TIpaB JIFOJIMHU.
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npogheccop Kagpeopuvl y20106H020, IKOIOSUHECKO20 NPABA U KPUMUHOLOSUU
Capamoscko2o HaYUOHATLHO20 UCCTE008AMENLCKO20 20CYOUPCIMBEHHO20
yrusepcumema um. H. I Yepuviwescrozo,
Kanouoam 10puouecKux HayxK, 0oyeHm
(2. Capamos, Poccuiickas ®edepayus)

IMPABOBOE I'OCYAJAPCTBO KAK OTPA’KEHUE JEMOKPATUU

HpaBOBOC ToCyaapCTBO CTAJIO 3a MOCICAHUC CTOJICTUA YCTOﬁqHBOﬁ HUHTCIIIICK-
TyaHLHOﬁ M TOJIMTHYCCKOM TpaI[HHHeﬁ COBPEMCHHOI'0O LMBUJIM30BAHHOI'O MHpaA.
O,Z[HaKO B MUPEC COUAJIBHO-TMTOJUTUYCCKUX MPAKTUK, JAXKC TpaaAulluHd, Ha KOTO-
PbIC OTU MPAKTUKHA COPUCHTUPOBAHLI, MCHAIOTCS. V 5TuX U3MEHEHMI €CTh CBOS
HCIMOCTOAHHAA AWMHAMHKa pa3BUTUA U €CTh CBOU YCTOﬁQHBLIe 3aKoHBI. To u apy-
TO0€ HEBO3MOXKHO BBIABUTH, HC IMPOCJICAUB 3a pa3BUTUCM CaMbIX paSHOO6paSHLIX
IpouecCoB, MHTCIUICKTYAJIbHbBIX, IPABOBLIX, AIMUHUCTPATUBHLIX U KYJIBTYPHBIX,
B KOTOPBIX Tpaagulus aKTyaJIU3UpPyEeTCA U, HAITPOTUB, JTUCKPEAUTHUPYCTCA.

101



IIpennokeHHbIN B cTaThe paKypc MUCCIeOBAHUS MPEAOCTaBHI BO3SMOXKHOCTD
paccMOTpeTh HEKOTOPBIE aCHEeKThI POJIM MPABOBOTO IrOCYIapcTBa, Kak OOJIBIIOTO
IUBUJIM3AIMOHHOTO dKCIiepuMeHTa [1], KOTopblid pa3 3a pa3oM B HUCTOPUU CTa-
BUJICA B pa3HBIX PErHOHAX Pa3HBIMU HapojaMu. B mocTcoBeTckuil nmepuon k aTomy
SKCHEPUMEHTY MOAKIIOUMIIACH Hallla CTpaHa. MOTHBOM MOCTYKHJIa YBEPEHHOCTh
MOJUTUYECKUX JJIUT, YTO, B CYIIHOCTH, 3a/1a4a CO3[JaHHs IIPABOBOTO TOCYapCcTBa
B Poccum He Tak clOXHA, €CNIM sl €€ PEICHHs MPUBIIEYb 3apyOe)KHbIH OIBIT
W aJMHHUCTPAaTHBHBIA pecypc. DTa MOTHBAIMSl ONpEIEICHHBIM 00pa3oM Ipe-
JIOMWJIaCh B MAacCOBOM CO3HAaHUHM B BHJIE YBEPEHHOCTH, YTO €CIH poccuiickoe
rOCyJapCcTBO 3aX0UET CTATh JIyUllle, Oojiee OpPraHn30BaHHBIM M CIIPABEIHBBIM, TO
eMy 3TO cjienaTh HecsioxkHo. Ha camom gerne TexHonorus nepexoja rocyaapcTasa
U Bcell COIMATbHO-TIOTUTUYECKON CHUCTEMBI M3 OJHOTO Kaue€CTBEHHOTO COCTOS-
HUSL B JIPyroe JOCTaTOuHO ciaokHa. OHa BKIIOYAET B ce0sl MHOYKECTBO 3JIEMEHTOB,
BJIMSTHUE KOTOPBIX Ha OOIIMiI Mmpolecc rnepexoia HEBO3MOXKHO HAIPSIMYIO OTpe-
TYJIUpOBaTh MPU MOMOIIM COOTBETCTBYIOIIMX 3aKOHOB. [IpaBmibHee ObLIO OBI
CKa3arh, YTO TAKOH Mepexoi 00ecreynBacTcss CHHXPOHHON peaau3aiueil 1enoro
psifa TEXHOJIOTHUIL, Cpeu KOTOPBIX NMPaBOBOE PETYIMPOBAHHME 3aHHMMAET BaXKHOE,
HO JlaJIeK0 HE Ompenesiionee MecTo. MHOroe omnpenensercss TeM, HacCKOJIBKO
TEOPETUYHBI WIN NMPAKTUYHBI B CBOMX IMPEJCTABICHUSAX O COIMyMe M rocynap-
CTBE — OOIIECTBO U DJIUTHI.

AHanu3 JnUTEpaTypbl MOKa3al, YTO MOPUAWYECKHH pakypc NpOAoIKaeT
npeobiagath B HAy4YHBIX HCCIEIOBAHMSAX MPOOJIEM U IEPCIEKTHB IPAaBOBOTO
rocynapctBa B coBpeMeHHOM Poccuu. OH TpaguIlMOHEH JUIsi OTEUECTBEHHOM
MOJUTHYECKOW MBICIIH, KOTOpasi B UCCIIEIOBAaHUN JIAHHOW MPOOJIEMaTHKN CBOMMH
KOPHSIMU YXOAWUT B POCCHUIHCKYIO NPaBOBYIO MBICIb. DTa OTEUECTBEHHAs! MBICIb
B XVIII u XIX cronerusx, BIUIOTh A0 MepBOi ueTBepTH XX-TO CTOJETUS KUIa
UCKpPEHHEH y0eKICHHOCTBI0, TT03aMMCTBOBAHHOH y €BPOIICHIIEB, B TOM, YTO IJIaB-
HOE MPEUMYIIECTBO YEJIOBEYECKOTO POia Iepesl BCe 0CTaIbHOM NPUPOIOH — 3TO
€ro CHocOOHOCTH OIPEAENIATh OCHOBOIIOJAraONINe 3aKOHBI CBOETO CYIIECTBO-
BaHUs U pa3BUTHA. [locpencTBOM TakMX MHCTPYMEHTOB KaK 3aKOHOTBOPYECTBO,
TOCyapCTBEHHOE YIPABIEHUE, HICO0JOrMUECKOe TBOPUECTBO MOMUTHUECKUX ATUT
MPU/IaBaJIo ATUM 3aKOHAM MPAKTHYECKN «OOBEKTHBHBIN» BUJI. [ 0Cy1apCTBEHHOCTh
CTajia BOILJIOIIEHHEM [MBHJIM30BAaHHOCTH, CIIOCOOHOCTH K TPOTrpeccy, OpraHny-
HOCTH CYIIECTBOBAHHS YEJIOBEUECKUX OOIIECTB B YCIOBHUSAX JEMOKPATHH.

Y0exIeHHOCTh 9Ta OCHOBBIBAJIACh HA MO3UTHBUCTCKUX M PallOHAIMCTHYC-
CKUX (HIOCO(CKUX YCTaHOBKAX, KOTOPBIE, ICHCTBUTENBHO, YCIEIHO paboranu
B Ty, TEHEPb YK€ JOCTAaTOYHO JAJEKyH HMCTOPUYECKyIo 3moxy. Bo MHorom sra
YCIIEITHOCTH ObLTa 00yCIIOBJIEHA TEM, YTO 3HAYUTEINIbHASI YaCTh JUT U 00IIECTBEH-
HBIX CHJI BIIOJIHE Pa3esIsuld TAKOW B3IV HA IPUPOTY COLUAIBHO-MOIUTHYECKON
peaJlbHOCTH U Ha BO3MOXKHOCTH YIIpaBlIeHMsS €€ pa3BuTHeM. lHaue rosops,
B OOJIBIICH WIIM MEHBIIEH CTEIEHHU, MAacChl TPAXJIaH BEPHJIIH, YTO €CIIH K BIACTH
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B TOCYAApCTBE MPUAYT «IyUIIHe U3 JIy4YIIUX», Ha OCHOBE PAa3BUTOH JIEMOKpaTHH,
TO OHM HAIMIIYT XOPOIIHE 3aKOHBI U MU MOJUTUKH CTAHET JIPYTHM — CIIpaBe -
BbIM. BOJIBIION MOMYISIPHOCTBIO B Maccax IMOJIb30BAIMCH MOJUTHUECKUE MTapTHH
1 OOIIECTBEHHBIE JIBH)KEHNUS, KOTOPBIE B CBOMX MPOTrPaMMHBIX JIOKYMEHTax M Ha
IpuMepe CBOeH MPaKTHYeCKOH paboThl B MapJIaMEHTCKHX CTPYKTypax, MpeiJia-
raji COOCTBEHHBIC PELENThI U TEOPETHUECKH OOBSCHSIN PSAOBBIM I'paKIaHaM,
KaK TPaKTUYECKH MOXET BBIIISJIETh TPOIECC CO3/AaHHs MOJUTHYECKOH CTPYK-
TYpO#l OCOOBIX 3aKOHOB JUIsS Pa3BHTHS TOCYNApCTBa, JJISI OpPraHM3allMd CBOWX
BHYTPEHHHX U BHEIIHUX B3aWMOJICHCTBUI.

Oco0eHHO BIOXHOBIISUIA €BPOINEHIEB, a 3TO BIOXHOBEHHE MEPEH:sIa y HUX
W OTEUECTBEHHAsl NPaBOBasi M IMOJIUTHYECKAs MBICIb, uaes KOHCTUTYIHMH, KOH-
CTUTYIIMOHHOTO TIOpPSIZIKA M OPUEHTHPOBAHHOTO Ha OXPaHEHUE M peali3aluio
KOHCTUTYIIMOHHBIX HOpPM TOCyaapcTBa. B ompeneneHHOW Mepe, Takoil Mo3u-
TUBHCTCKMHA W PAlMOHAJIMCTHYECKUH HACTPOH €BpONEHIEeB IMapagoKCcaabHbIM
00pa3oM CMBIKaJICS C WJICATMCTHUSCKHUMHU TIPEJCTABICHUSIMH O CBOMCTBax
nonuthku Ilnarona, ApucToTesnst U JpYruX KIACCHMKOB aHTUYHON M CpEIHEBe-
KOBOW MOJUTHYECKOW MBICIIU. VIMEHHO MOITOMY, KaK IpPE/ICTaBISIETCS, HHTEpEC
IOPHUCTOB U MOJMTOJIOTOB K UX TBOPUECTBY HE yracaeT M HE MOXET yracHyTh JI0
TOW TIOpBI, TIOKA TOJUTHYECKAsT HayKa M MOJUTHYECKAs MPAKTHKA HE BBIHIYT B
CBOEM Iporpecce 3a paMKu Toi (punocockoil mapaaurMel, KOTopas IIACUT, YTO
MHUPOM MPaBAT OOBEKTUBHBIC 3aKOHBI, a JIFOJM CITIOCOOHBI B 3TH 3aKOHBI BHOCHUTH
W3MEHEHHSI U JIOTIONHEHUsI COOOpa3HO CBOMM MOJHUTHYECKHM, DKOHOMHUECKUM,
KyJIBTYPHBIM HHTEpECaM U MOPAIBEHBIM LIEHHOCTSIM.

DTOT TPaJUIMOHHBIA «IOPHIMYECKHUI» paKypc B MOCIEAHHE JIBa CTOJICTUS
HOJIy4MJI Cepbe3HOe (haKTHUECKOe IOJKPEIUICHHE CO CTOPOHBI TEX MacIITad-
HBIX OOILECTBEHHO-TIOJMTHUECKHX, YIKOHOMHYECKUX W KYJBTYPHBIX TpoOieM, B
pELICHUH KOTOPBIX YYacTBOBAJIM TOCYJIapcTBa M 0Oe3 BMEIIATENILCTBA KOTOPBIX,
CaMUMH 00IIeCTBAMH, 3TH MPOOJIEMbI HUKOTIA ObI He ObUTH penieHbl. ColaabHO-
MOJIUTHYECKUE CUCTEMBI B Pa3HOE BPEMsl, C Pa3HOI CKOPOCTBIO, HO C 10CTAaTOYHO
BBICOKOH 110 ICTOPUYECKHM MEPKaM WHTEHCUBHOCTBIO M YAaCTOTOW CTAJIN MEPEKH-
BaTh BCEBO3MOYKHBIE CTPYKTYPHBIE ¥ ()YHKIIMOHAJIBHBIE KPU3HUCHI CBOMX OCHOBHBIX
WHCTUTYTOB, 0a30BBIX IPAKTHK, IIEHHOCTHBIX c(ep. M TONbKO BMEIIaTelbCTBO
rOCYAapCTBEHHOH CHJIBI B OOJIBIIIOM KOJIMUECTBE CITy4acB y/IePKUBAJIO 3TH CHCTEMBI
OT pacmaja, OT IPEeBpaIleHHsI eBPONEHCKUX HAPOAOB (TOJIB3YSACh TEPMUHOIOTUEH
I-®. lerens) B «HencTopuuecKre Hapoaby. OCMBICIEHHE ITOTO OMBITA ITPUBEIIO
€BpOIECHIIEB K yOXK/ICHNIO, KOTOPOE OBLIO TIEPEHSITO OTEYECTBEHHOM MOJIUTHYE-
CKOM MBICITBIO, YTO TOJILKO TOCY/IapCTBO, TIPABUIIEHO OPraHU30BaHHOE U PABUIILHO
3aKOHOJIATENILCTBYIONIEE, C PAa3BUTOW IEMOKPATHH, SIBISETCS HEOOXOAMMBIM H
JIOCTAaTOYHBIM MEXaHU3MOM JUIsl MOJEPHU3AINU U nporpecca [2].

Jlnst OTeYeCTBEHHOW MOJIMTHYECKOHM JKU3HHM 3TO OBLIO MOJIE3HBIM OPHEHTH-
poM. OHO MOOY/INIIO OTEUECTBEHHBIX MHTEIIEKTYaJIOB HA TIOUYBE MHOTOUHCIICHHBIX
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pedopM, KOTOpBIMHU OBLIIM OOTATHI MOCIIEAHUE JIBA BEKA OTEYECTBEHHON HCTOPUH,
AKTHBHO COTPYIHHYATh C TOCYAaPCTBEHHON BIIACTBIO 10 CAMBIM Pa3HBIM HalpaB-
JICHUSIM HMJICOJIOTMYECKOM M ymnpaBlieHYecKol jesiteiabHocTH. Crennduueckas
MHTEpPIPETalus TOCyAapcTBa KaK IPaBOBOTO COXpPaHsIach Jlake B COBETCKHN
MeproJl, HECMOTPsI Ha TO, YTO OHO JOJDKHO OBUIO BBICTYITUTH WHCTPYMEHTOM
HOCTEIEHHOI0 Mepexo/ia K KOMMYHU3MY, Kak 0e3 rocyapCTBEHHOMY OOIECTBEH-
HOMY CTPOIO.

3aKOHOMEPHO, YTO B YCIIOBHSIX CUCTEMHOH MOJIEPHU3AIINH, Pa3BEPHYBIICHCS
B coBpeMeHHOl Poccun, 910 yOexaeHue B pemiaromieil mporpeccuBHON QyHKIMN
rocyJapcTBa, IPOBEPEHHOE HAIIMM UCTOPHYECKHM OIIBITOM U OIBITOM €BPOIICH-
IIEB, CHITPAJIO CBOIO KOHCTPYKTHBHYIO poiib. OTeuecTBEHHAas IMOJIMTHYECKAs U
9KOHOMHYECKasi CUCTEMa, POCCHHCKasl KyJlbTypa W COLMalibHAs OpraHu3amus B
OYepeHOM pa3 yAepxKaIuch OT pacnazna Onaronapst TOMy, 4TO OOIIECTBO M IUTHI
B Poccun He oTKa3amuch OT UJIEM CYBEPEHHOTO CHIBHOIO U JEECIOCOOHOTro B
PELICHUH COIMAIBHBIX MTPOOJIEM MPAaBOBOTO rOCYIapCTBa, KaK TAKOBOTO.

[IpoBeneHHblii aHanu3 3apyOeKHBIX W OTEYECTBEHHBIX HCCIICIOBAHHUN
HO3BOJIMI CIPOTHO3UPOBATH IPEINONI0KEHHE O TOM, YTO COBPEMEHHBIC II00a-
JIM3allMOHHbIC MPOLECCHl B MOJUTUKE, IKOHOMHKE U KyJIbTYpHOU cdepe, ckopee
BCEro, OyAyT W Jajiee COeCTBOBATh YKPEIUICHHIO U NallbHEHIIEMY JTOMHHHUPO-
BaHMIO «IOPUJIMUECKOTO» paKypca MOHUMaHHs M M3yYEeHHUS! BOIIPOCOB MIPABOBOTO
rocynapcrBa. ['ocynapcTBo Kak TakoBOE€, a OCOOCHHO BOOPYXKEHHOE Tpajuluel
IPaBOBOr0 BO3JEUCTBHUS Ha COLUAIBHBIE IPOLECCHI, IPOLECCHl MIUTOTEHe3a, Ha
pelLIeHNEe MEXYHapOAHBIX MPOOIEeM, BO MHOTUX CIIydasiX CErOjiHSI CTaHOBUTCS
OIHUM M3 Hanbollee peajbHBIX FAPaHTOB CTAOMIIBHOTO CYIIECTBOBAHUS M Jajb-
HeWIIeH 9BOJTIONNY COUATLHO-TOIUTHYECKUX CUCTEM.
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Buroscbkuii Imutpo JleoHinoBu4

OdoyeHnm Kageopu KpUMIHATLHO20 NPAsa ma npoyecy
XmenvHuywvkoeo yHigepcumemy ynpasninta ma npasa imeri Jleonioa KO3vkosa,
KaHouoam iopuouyHux Hayk, 0oyeHm
(m. XmenvrHuyskuti, Yxpaina)

KOHCTUTYIIMHE IPABO HA CAMO3AXHCT I MPOBJIEMHA
HMOIr'0 PEAJIBAII B MEJKAX IHCTUTYTY HEOBXIJTHOI
OBOPOHU B YKPATHI

BignosinHo o Hopm KoHcrutynii YkpaiHu KokHa JIIOMHA Ma€ MpaBoO Ha
HEBYMHEHHS IIOJI0 HEl CBaBUIbHUX [IiH, CIPSIMOBAaHMX Ha 1030aBJICHHS ii XKHUTTS,
3aBlaHHs IIKO/M ii 3110pOB’I0, CIIPUYMHEHHS il IHIIMX HEraTMBHUX HACIIJIKIB,
BUKJIMKaHHUX TPOTHIIPABHUM 3aCTOCYBaHHSM JI0 Hel crui. 3a3HavyeHi IMOJI0KEHHS
Bu3Ha4yeHo y cT. 27 Koncrutyuii Ykpainu, ae 3a3Haueno: «Hixto He Moxe OyTn
CBaBIJILHO 11030aBiIeHUN KHUTTSI. OO0B’A30K JACPIKaBH — 3aXHIIATH JKUTTSI JIIOUHU.
KokeH Mae mpaBo 3aXUIIATH CBOE JKUTTS 1 30POB’sl, KHUTTA 1 3[0pPOB’S IHIINX
JIOZIeH Bi MPOTHIpaBHUX mocsranb» [1]. Y KpuminaneHOMy Konekci YkpaiHu
BKa3aHi MOJIOXKEHHS OTPUMAJIH CBiil BUSIB B HOpMax cT. 36 «HeoOxinHa 000poHay.
3okpema, 4. 2 ct. 36 KK Vkpainu BusHauae: «Koxna ocoba Mae mpaBo Ha HE0O-
XiJIHy 000OpOHY HE3aJIeKHO BijJl MOXIIMBOCTI YHUKHYTH CYCIIJIBHO HEOE3MEeYHOTO
mocsiraHHsi a00 3BEPHYTHCS 3a JIOTIOMOTOIO JIO IHIIHMX OCI0 YU OpraHiB BIaJN»
[2]. BiamoBigHO 10 3aKOHIB JIOTIKH I1e 03HAYa€ MPaBO OYIb-sIKOT 0co0u (HE JTuIe
rpomaJisiHiHa YKpaiHH) y BHIIQJIKy 3aCTOCYBaHHS abo crpoOH 3aCTOCYBaHHS 10
HBOTO HACHJIbCTBA, 3ACTOCOBYBATH CHJIy CTOCOBHO HalaHHKa, (B TOMY YHCII — i
3aBJar0ul HOMY LIKOZY) AJISt IPUIMHEHHs IPOTUIIPABHOTO Mocsiranus [3, c. 292].
3po3yMiso, 10 B TAKOMY BHUITIKy MPaBOMIPHICTh 3aBIaHHS IIKOJAM HAIaIHUKY
BH3HAYAETHCSl HU3KOIO TPUHIUIIOBUX MOMEHTIB, 30KpeMa — PEallbHOCTI 3arpo3u
CTIIPUYMHEHHS IIKOAW JKEPTBI HACHJIBCTBA, MEXKI 3arOIisIHHS [IIKOJHM HallaIHUKY,
YaCOBHM TPOMI>KKOM MK BUMHEHHSIM 1M, 1110 IPOSIBISIIOTHCS Y BU1 HACHIIbCTBA
i3 3aCTOCYBaHHSM i, SIKI CIIPSIMOBaHI Ha MPUNUHEHHS Hamany Tomo. Lli Bax-
JIMBI JUTS TPaBUIIBHOT KBasTipikarii i ocoOu, sk mpaBoMipHOi 000POHH, aCTIEKTH
MH HE PO3IIISIAEMO, OCKUTBKM BOHHM BUXO/SATH 32 MEXI MpeJMeTa Hallol J0ro-
Bizi. HaTtoMicTh, MM TPOTIOHYEMO PO3IIISTHYTH 1HIIIE UTAHHS: JEKJIapyIOuH MPaBo
0CcO0M Ha 3aXHCT CBOTO JKUTTS, 3I0POB’sl 0COOM, KA 3aXUINAETHCS, ad0 1HIIOI
0co0u, a TaKOXK CYCITIJIBHUX IHTEPECIB Ta IHTEPECIB IepXKaBH, UM HAJA€ cama Jiep-
»KaBa MOXIIMBICTh I'pOMaJsiHaM BHKOPUCTOBYBaTH 3acoOH, siki naBanu O 3Mory
e(eKTHBHO ¥ Oe31eyHo sl cebe Take MpaBo peai3oByBaTH..?

HesBakaroun Ha 1MEeBHY PUTOPUYHICTH BKa3aHOTO ITUTAHHS, BOHO CTOCYETHCS
LIJTKOM MPAKTUYHUX ACTICKTIB peaizallii iHCTUTYTy HeoOXiTHOT 000OpOHHU.
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[IpupoaHo, 1110 NpaBoO HAa CaMO3aXUCT BiJl IPOTHITPABHOTO MOCSATAaHHS HA KOH-
KpeTHy 0co0y Mae peaji3oByBaTh cama 0co0da, sika cTaja >KepTBOIO Harajy, abo
iHIIa 0co0a, sika B MOMEHT Hara/ly ONMHHWIACH NOpyY. Y BUMAJKY, SKIIO MOPYY
OINUHSIEThCS MPAIIBHUK TPABOOXOPOHHOTO opraHy (Hampukiaja, HamionanbHOT
nouinii), Horo 1ii, CHpsSIMOBaHI Ha YCYHEHHSI 3arpO3H JKUTTIO YK 37I0POB 0 0CO0H,
HE IMiIaaTUMYTh i MOHATTS «HEOO0X1IHOT 000POHMY, OCKUIBKH TaKi Jii € Horo
000B’s13koM. [Ipy 1boMy citiji mam’siTaTH, 10 IPaBOOXOPOHEIb, apriori BOJIOAie
npuiioMamMu pyKonanrHoro 60ro. Y BUIJIKY K, SIKIIIO MOBA HJie PO CIiBpOOiTHHKA
naTpy/IbHOI MOJMIIIT il Yac BUKOHAHHS HUM CITy)KOOBUX 00OB’SI3KiB, BiH Ma€ Ipu
co0i crnierizacodu (ryMOBHI UM TUTACTUKOBUH KUIOK, €JIEKTPOILIOK ep, pO30pU3Ky-
BaB CJILO30OTTHHOTO I'a3y TOII0) Ta CIIy>KO00BY 30poto [4]. Kpim Toro, icHy10Th IeBHi
BHUMOTH JIO BiKY, CTaHy 37I0pOB’s Ta (Di3MYHHUX KOHAHUIIIH 0cOOH, siKa € CIIIBPOOITHU-
KOM TaTPyJbHOI ol B YkpaiHi. 3a3Bu4aii, 11e 0COOM MOJIOJIOTO BiKY, XOPOIIOl
¢iznunoi migroroBku. Ha BiaMiHY BiJ HUX, )KEPTBAaMM HalaJHHKIB, HaiiuacTimie
CTalOTh 0COOH, 3[IFICHEHHS SIKUMHU €(DEKTHBHOTO OIOpPY HE BUJIAETHCSI HAMAJHUKY
Biporimuaum [5, c. 63]. Ins e¢pexkmusnozo (kypcus aBropa — . B.) camozaxucry
TaKUM 0co0aM HeoOXi/Hi J0JaTKoBI 3aco0M, pO3paxoByBaTH Ha BiacHI (izuyHi
CHJIM Y¥ HaBUYKU B €IMHOOOPCTBAX, HAWYacTille, He JIOBOAUTHCS. | TYyT MU BIH-
paemMocsi B OCHOBHY Ipo0IieMy, sika HiBEIIIO€, Ha HaIly JTyMKY, JOBOJIi JOCKOHAJIE
3aKOHO/IABCTBO: B YKpaiHI HaBiTh MPAaBOCIYXHSHUN TPOMaJSHUH HE MOXE NpH-
n0ati eheKTUBHUIT 3aci0 caMOOOOPOHH. 3alIPONOHOBAaHI K 3aC00H CaMOOOOPOHHU
MaroTh BKpail HEBUCOKHUH piBeHb e()eKTUBHOCTI: «['a30Bi OAIOHYMKHU JI03BOJICHI,
ajie BOHY HE € yHIBepCaJIbHUMHU. AJDKe SIKIIO BiTep Bi€ y Ball OiK, CTpyMiHb ra3y
MO)KHa BUITYCTUTH cOOi B OOJMMYYS, @ HAIAJJHUK TaK 1 3aJIMIINTHCS HEYNIKOIKE-
nuM. TpaBMaTHuHa 36post — Tex nceBnobesneka. Ii 103BOIEHO BUKOPHCTOBYBATH
Ha BiJICTaHI HE MEHIIE 5 MEeTpiB, SIKIIO XX CTPUIATH 3 MEHIIOI BiJcTaHi — Ie
Oyzie BBaKaTHCSl MOPYIICHHSM HOPM Oe3NeKH BUKOPUCTAHHS Takoi 30poi» [6].
3ayBaKMMO, 10 HEBJIAJIa CIPO0a 3aCTOCYBATH 3acid caM03axXWCTy He JIMIIE He
BiJIBepHE HeOC3IEKy HaIa Iy, ajie i, I[IIKOM BipOTiIHO, PO3IIOTHTE HANaTHUKA, 110
MOXKE Kap/IMHAJIbHO 3MIHUTH HOTrOo HaMipH OO0 XapakTepy IMOCATaHHs: ocoda,
sKa 30Mpasiach HaHECTH 10001, PO3MIOTUBINKCH NPU HEBAAJIH crpoOi CynpOTHBY
JKEPTBU, MOXKE BTPATHTH KOHTPOJIb 32 CBOEIO TIOBE/IHKOIO 1 BINHUTH BOUBCTBO.

3po3yMisio, BCe BHINE3a3HAYCHE € JIMIIE TE30BOIO CIPOOOI0 MOCTAHOBKHU
MUTaHHS, 10 MTOKJIMKaHEe BU3HAYUTH 00’ €KT JIOCIIJDKEHHS I11]] Yac BUBYCHHS IIPO-
Onemu peaizaiii KOHCTUTYIIHOTO IpaBa 0coOu Ha camo3axucT. [1igcyMoBytouwn,
3a3HAYMMO, IO 3aKOHOAABCTBO YKpaiHW, IIO JIEKJIapye MpaBo 0coOM Ha 3aXUCT
cebe i iHIMX 0Ci0 Bl MPOTUIIPABHUX MOCSTaHb, €, 3arajioM, BAAJIHM, 1 IPH yCy-
HEHHI MepeIkos Jyuisi Horo e()eKTHBHOTO 3aCTOCYBaHHS 37aTHE CTaTH IIE OJHUM
BOKJIMBUM MEXaHI3MOM 3a0e3ledyeHHss OCHOBHHMX MpaB i cBOOOA JIIOMWHU W
rpoMaJITHHHA.
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KOHCTUTYIINHI 3ACA/IA PEAJIIBAILIL CBOBOJIM COBICTI
B YKPAIHI

VY HayKOoBOMY IUIaHI aKTyaJIbHICTh BHOKPEMJICHOI MPOOJIEMH BH3HAYAETHCS,
B TIEpIIY Yepry, TUM, [II0 OCHOBHI IPHHIMITK CBOOOM COBICTI (B yMOBaxX yTBep-
JDKEHHS! JIeMOKparii B YKpaiHi) HapemITi, OTpUMali CBOE peajbHe KOHCTUTYIIHHE
3abe3rneyeHHst. [[boMy ciryryBasio Te, o st 3Ha9HOT YaCTHHH HACEJICHHS KpaiHH
pedirist € 3aco00M BUPIIICHHS CBITOINISIHO-TyXOBHUX ACIEKTIB SIK BIACHOTO, TaK
1 CyCHUTBHOTO JKUTTS. Y TIJICYMKY I1e 3yMOBHIIO CYTTEBI 3MIHHM Y pediriiHiil cdepi
SIK Y KUIBKICHOMY, Tak 1 B sikicHoMy BuMipax. Tomy pemiris Ta i iHCTHTYyali30-
BaHi ()OPMU IOYaIM BUKOHYBAaTH BRXJIMBY POJIb Y KUTTI YKPaiHCHKOTO COILyMY,
OCKIJIbKU CTaJIM CyTTEBMM YMHHUKOM COLIANBHOI B3aeMOIIT Jrofieil. Bonu metep-
MIHYIOTB iX COLliaJIbHY TIOBEAIHKY, @ TOMY IIEBHOIO MipOIO BU3HAYal0Th KOOPANHATH
TIO/IJIBIIOTO CYCIIJIBHOTO i OCOOMCTICHOTO PO3BUTKY JIFOACH Ta CYCHIJIbCTBA.

3BHUAiiHO, TAKOMY TPOIIECY TAKOXK CIYTYE IPOBEICHA COIliajbHa peadiiTais
pedirii y cBiZIOMOCTI SIK NEPECi4HOro TPOMaISTHIHA, TaK 1 YKPATHCHKOTO CyCITiIb-
cTBa. Y KIHIIEBOMY IIJICYMKYy IIe C()OPMYBAJIO Y CYCHUIBHIH JyMIll MO3UTHBHE
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CTaBJICHHSI JI0 PEIITiHHOTO (eHOMEHA SIK JI0 BaXKIIMBOTO CJICMCHTY 3arajibHOi
CHCTEMH JyXOBHOI KyNIbTypH. [IpH 1IbOMY, 1110 BaXKIIMBO, 1 B caMOMy peJtiriiHOMYy
KOMIIJIEKC MiJi BIUIMBOM ()OPMYBaHHsI HOBOT'O COIiaIbHOTO CBITOIVISITY, SIKUH Y
LEHTP CTAaBUTh JIIO/INHY, B1I0yBa€THCS, X0Ua 1 CylepeuIMBU, TPOIEC BUTICHEHHS,
3aMiHM TPAAUIIHHOT petiriiHOol CBITOMISIHOT MapaaurMu.

3a TakMX yMOB Ipo0JieMa KOHCTUTYLIHHOTO 3a0e3MeYeHHs 1 BIAMOBITHO Mpa-
BOBOI periamMeHTanii (yHKIIOHyBaHHs PENTiHHOTO KOMIUIEKCY B CYCHUIBCTBI,
MexaHi3M ii peanizanii Mae OueBHIHE TECOPETUYHE 1 TPAKTUYHE 3HaYeHHsS. Tomy
1[e TIMTaHHS B TOMY YM IHIIOMY KOHTEKCTi Oyl0 00’€KTOM JOCIHiJKEHHS yKpa-
fHCchkuX peniriesnaBniB M. ba0ist, B. bougapenka, C.3niopyka, B.€neHchkoro,
B.Kmumosa,  A.Komomuoro,  M.Jlyocekoi, M.HoBuuenka, O.CaraHa,
JI. ®ununosny, O. YTkiHa Ta iH.

3araJibHOBIJIOMO, IO CBOOOJA COBICTI B IIMPOKOMY PO3YMIHHI TOJSTAaE y
npaBi TPOMaIsIH CHOBLAATH OyAb-sIKY pedirito abo He CIIOBiIATH HisIKOT, BiIpaB-
JSITW peNirifHi KynbTn abo noaepKyBarucs areictuyHoro citorsimy. CBoOoxa
COBICTI € B&XJIMBUM CKJIaJJOBUM €JIEMEHTOM CBOOOJM JIOAWHH B CYCHUIBCTBI,
OCKUTBKH € B)KJIMBUM CBITOIVISAHUM, MOPAJIbHO-CTUYHHUM 1 MPABOBUM IPHHIIH-
TIOM ICHYBaHHS OCOOHMCTOCTI B COIIIyMi.

Sk BimoMO, came MOHSATTS «CBOOOMA COBICTI» HUHI mependavae Garato Imif-
XOJIB JI0 HOTO po3misay. Y HalloMy BHIIQJIKy yBara, HacamIiepes, 3BepHEeHa Ha
KOHCTUTYILIHHO-TIPaBOBE HAIIOBHEHHSI 3MICTY NPHHIHIIIB CBOOOAN COBICTI Ta MPO-
Ornem ix peanizauii B Ykpaini. TyT, mepi 3a Bce, Ma€Thesl Ha yBasi CyKyITHICTh THX
MPAaBOBUX HOPM 1 peajbHUX rapaHTiii, 1110 PETyITIOI0Th | BU3HAYaIOTh 3MICT Ta pO3-
BUTOK CYCHIUIBHHX BIJIHOCHH y KpaiHi, sIKi IPSIMO YH ONOCEPEIKOBAHO OB s3aHi 3
JUSUTBHICTIO peNTiriiHuM (eHOMEHY.

CrpaBkHs, a He JeKJIapaTHBHA peaji3allis OCHOBHHMX NMPUHIMIIB CBOOOIU
COBICTI CTaja MOXJIMBOIO JIMILIE 3 PO3MAJOM PaISHCHKO-KOMYHICTUYHOI TOTa-
JitapHOi cucteMH Ta HaOyTTSIM YKpaiHOIO jepkaBHOI HezanexHocti. [Iporec
JIeMOKparu3alii B JiepkaBi 3yMOBHB PO3BUTOK TaK 3BaHOTO «BIJAPOIKECHHS
penirii». ¥ pesynbrari BigOyaucs CyTTEBI KUTBKICHI 1 SIKICHI 3MIHH Yy CAMOMY KOH-
(eciiiHOMyY cepeloBHILI YKPaTHCHKOTO CycIijbeTBa. [Ipo ne, 30kpema, CBiTIUTh
HE TUIBKM PO3IIMPEHHS IHCTUTYLIHHOT Mepexi peliriiHux o0’enHaHb, ane W ix
SKICHUH pO3BUTOK. Tak, 3a JaHUMH coliojoriunoi ciryx0i Llertpy Pasymkosa
(onuryBanHs poBowIIocs 3 1o 9 6epesns 2017 p.) KUTBKICTB Bipyrounx B YKpaiHi
ckiana 67 Bigcorki. ToMy peniriiHUi YMHHUK Ma€ CYTTEBH BIUIMB Ha MPOLEC
(hopMyBaHHSI 1 PO3BUTKY CyCIUIBCTBA B YKpaiHi, OcKijbku LlepkBa € He Tinbkn
CKJIaJI0BOIO YaCTHHOIO BITHOCHH 3 JIEPKaBOI0, aJIe Ma€ CBOi 0COOJIMBI BiTHOCHHHU 3
IHIIUMH CTPYKTYPaMU CyCIIbCTBA. Uepes Te, 10 pedlirisi, HacamIiepest, € IBUIIEeM
colliaJIbHUM, TO BOHA MOCTIIHO O€3M0cepe/IHbO YK OIOCEPEIKOBAHO B3aEMOJIIE 3
CTPYKTYPHUMH eleMEHTaMH BChOTO CYCTIiTLHOTO opraHismy. Ii 3°a3ku i3 comiy-
MOM, 30KpeMa HOTro Pi3HUMHU MiJICHCTEMaMH, Ha ITPAKTHIlI MAIOTh HE CTAaTUYHUMH, a
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JTUHAMIYHHUN XapaKTep, TOOTO TaKuH, SKil MOCTIHO Iif] BIUTMBOM TICBHUX YHHHU-
KiB BHIO3MIHIOIOTHCS SIK Y YaCOBOMY, TaK i IPOCTOPOBOMY BUMipax.

[{ono mpuHIMMIIB cBOOOIM coBicTi (cBoOOAM pedirii, cBo00aAN IEPKBH), TO
JIEMOKpaTUYHI MapaMeTpy JIep>KaBHO-IIEPKOBHUX BIJIHOCHH B JIeprkaBi 3aKiaja
Koncruryuis Ykpainu (npuiinsta Ha 1mstiid cecii BepxoBHoi Pagu Ykpainu 28
yepBHs 1996 p.) i 3akoH Ykpainu «IIpo cBoOOIy COBICTI Ta pemiriiiHi opraxizarii
(1991 p.). 3 IpUHHSTTSIM XX JOKYMEHTIB 1 MOAAIBIIMM ITPUBEICHHSIM y Bi/IO-
BIJIHICTb /IO X HOPM 1 MOJIOKEHb IHIIMX 3aKOHO/ABUMX aKTIB, IO CTOCYIOTHCS
rpo0sieMu cBOOOIM COBICTI, MPAKTUYHO OYyJIO CTBOPEHO ITPaBOBY 0a3y HEOOXinHY
JUIst 320€31eYeHHs TIOBHOIIIHHOTO (yHKIIIOHYBaHHS PEJiriii Ta iXHiX opraHizarii
B KpaiHi. Ha nux 3acasax 0coOMCTICTh MOXKE BUIBHO CAMOBHM3HAYMTHUCS B JIyXO-
BHil cdepi Oyrrs. Taxk, crarts 35 Konerurynii Ykpainu 3akpimiiroe npaBo KOXXHOT
JIIOJIMHY, SIKa IPOKMBAE Ha TEPUTOPIi AepskaBH (a HE TUIBKY JUIs ii TpOMaJIsiH) Ha
«cBOOOMY CBITODNISAMY 1 BipocmoBigaHHs». Lle mpaBo BKItOUae cBOOOY CIOBIIY-
BaTu Oy[b-sKy peJirito abo He CIIOBILyBaTH HisIKOi, O€3MEePEIIKOTHO BiIIPaBIISTH
OZIHOOCOOOBO YW KOJIEKTUBHO PEJIiTiiHI KyJIBTH i pUTYyabHi 00OpsIiN, BECTH Pei-
TiiHY NisUTBHICTb.

[TpuHnmnoBuM € nonoxxenHst Koncrurynii Ykpainu npo Te, 1o mepksa i pesi-
riiiHl opranizauii BiZokpemiieHi BiJ aepkaBu. Tomy Oynb-sika pejiris He Moxe
OyTH BHM3HaHA JIEPKaBHOIO sIK 000B’si3koBa.Takok HE JIONYCKAEThCS sSK 0OMe-
JKCHHS TIPAB 3 PENIriiHIX MOTHUBIB, TaK 1 3BUTLHCHHS B1JI TPOMaJIChKUX 000B’SI3KiB
3a IMMH MOTHMBaMu. ToMy >KOZHA TPOMAJSIHUH HEe MOXKe OyTH YBUIBHEHUM Bij
000B’sI3KIB TIepe/l JepKaBow ab0 BIAMOBUTHCS BiJi BUKOHAHHS 3aKOHIB uepes
peniriiini nepexoHaHHs. Tak, y BHIIQJKy HE CHPHHHATTS BIPYIOUOIO JIIOIMHOIO
BIICHKOBOT CITy:KOM TIepen0ayaeThest 3aMiHa 1i aJbTepPHATUBHOK (HEBIMCHKOBOIO)
ciryx0010 (cT. 35). [Ipu 1ipoMy 37iiCHEHHSI TIpaBa Ha CBOOOTY CBITOIISY i BipoC-
noBianHs (cBOOOIy coBicTi) Moke OyTH oOMexeHo, 3a KoHcTuTylieto, iuire
3aKOHOM B IHTEpEcax OXOPOHHU IPOMaCHKOTO MOPSIKY, 300POB’ s i MOPaJIbHOCTI
HACEJICHHS 200 3aXHCTy MpaB 1 CBOOO 1HIITUX JTFOICH.

Bapro Haronocurn, 1o nepeBaykHa OUTBIIICTh €BPONEHCHKUX KpaiH, BU3HA-
104U TIPAaBO TPOMAJSH Ha CBOOOJY BIPOCIOBiJ@HHS, 3 TOBAarol0 CTAaBISIYUCH JIO
peniriiHux 00’€eHaHb, BOJHOYAC MparHe OOMEXHTH iXHIO aKTUBHICTh MEBHUMHU
[IPaBOBUMH ME)KaMH, TOOTO BH3HAuUa€ JIsi HUX MPUIHSATHI AU CYCIIbCTBA Pi3-
HOBUAM pediriiiHoi nisuibHOCTI. BomHouac mopymieHHsT KOHQECisIMH BIIACHUX
MTOBHOBA)XECHb BUKJINKAE HEMHUHYUY IMILTIKALIIO MMOKApaHHs B TOPSAKY, Hepel-
0aueHOMy BIJIIOBIJHOIO 3aKOHO/ABUOI0 HOPMOIO. Y IIbOMY KOHTEKCTI B €Bporri
HE ICHY€ BHHSTKIB JJISl )KOIHOTO CY0’€KTy couianbHol Jii. Takum 4iHOM, €BpO-
MEHChKUI COLliyM 3aKJIaB YiTKUH MPaBOBUH 3aXHCT BiJl MPUTAMaHHOTO CYTHICHIN
TIPUPOJII LIEPKBHU JTUKTATY.

VY CcBOil CYKyNMHOCTI 3aKOHO/IAaBCTBO YKpaiHHM, IO PETYJIOE BCI IPaBOBIIHO-
CHUHH, TOB’sI3aHi 3 CBOOOIOIO COBICTI, IOCTA€E SIK I[LTICHA CUCTEMa HOPMATHBHUX
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aKTIB, SIKI MICTSTh HOPMH DI3HUX Trajly3ed Npasa: aJMiHICTPaTHMBHOTO, IMBiJb-
HOTO0, KPUMIHAJIBHOTO TOLIO.

HeoOxigHo 3a3Ha4MTH, IIO CHCTEMa CYCHUIbHO-PENIriiHUX BIJIHOCHH, sKa
YTBEP/DKYEThCSl B CydacHiil YkpaiHi, 00’eKTHBHO Mae psj ocobnmBocteid. Cepen
HUX IIEpIII 32 BCE MOTPIOHO Ha3BaTH HACTYIIHI: CYTTEBY J€1IC0IIOT13a1liI0 JIepKaBHOT
MONITUKK B I@PHHI PEIriifHO-IEPKOBHOTO JKUTTS; JIiOepaisM KOHCTHTYIIHHO-
MPaBOBOi 0a3W MO0 CBOOOAM COBICTI 1 HisUTBHOCTI PEITIMHUX OpraHi3alliii Ta
IHCTUTYIII{; MEPMaHEHTHY perioHaNi3alilo KOHPECIHHOrO NMpOCTOpY; KPU30BHI
CTaH TPaBOCIIaB’s B KpaiHi; BUSBU CUMIITOMIB ITOITHOJICHHS MTPOIIECy KIepHKali-
3anii 0araTboX CTPYKTYpHHX €JIEMEHTIB HAIIOTO CycIijbeTBa. [Ipu nboMy MaeMo
(baxT iX B3a€MHOTO BILIUBY.

3a IEeBHUX YMOB OKPECIICHI O3HAKHU il XapaKTEPUCTUKN MOXYTh HaKJIAJIaTHCs
OJIHA OJIHY, YaCTO TUM CaMHM IiJICHIIIOIOUH OJJHA OJIHY a0o0 K, HaBMaKH, Iocia-
OJISIIOYM OfTHA OJIHY, IO B IIJICYMKY 3YMOBIIIOE JOBOJII HEOJHO3HAUHHUI BHUMIp
peniriiiHol cuTtyarii B Jep)kaBi, OCKUJIBKH TOPSA 3 MO3UTUBHUMH 3pYIICHHSMH
MaroTh MiCIle i HEeraTHBHI NpOOJEeMH, SIKi BCE-TaKM JIOBEACTHCS BUPIIIyBaTH B
000B’SI3KOBOMY KOHTEKCTI NMPOCYBaHHS HAIIOI JIep)KaBH Ha LUISIXY €BPOIHTErpa-
ii. Tak, 32 yMOB TPaH3UTHOTO CTaHy HAIIOTO CyCHUIBCTBA, MPOLEC PEiriiiHOro
MiIHECCHHS, Pi3Ke HACUYCHHS Il MEPEHACUYUCHHSI PEIIITIHOTO MPOCTOPY pi3HOMA-
HITHUMH JICHOMIHAIISIMHU, HATIPSIMKAMH 1 TEUisIMU HE TITBKU 3yMOBHWIIY BiTYyTHHIMA
Xa0C y caMoMy COlliyMi, aje i mopoauiu Horo i B kKoH(peciiiHoMy cermeHTi. Uepes
00’€KTUBHI i Cy0’€KTHBHI YUMHHHKH CBO€YACHO HE BJAJIOCS BUPOOWTHU HaiiHI
coliaibHi, JIyXOBHI, IIPaBOBI Ta 1HII MEXaHi3MH MPOTHUIiT BAHUKHEHHIO Ta (QyHK-
L[IOHYBaHHIO JIECTPYKTUBHHUX Ta IICEBJI0 TyXOBHUX BIPOCIOBITHUX Teuiil. 3 IHIIOro
00Ky, ajacst B3HAK{ HEBIJITOBIIHICTh MK 3pOCTAIOYMMHU OTpedaMH caMUX peti-
TIHUX THCTUTYLIH Ta peabHUMH MOXIIMBOCTSIMH JIep)KaBU y iX BHpILIECHHI Ta
3a70BoJIeHHI. «PeiriiiHe BiIPOKEHHS, — CIIYIITHO 3a3HAYa€ B IIbOMY KOHTEKCTI
C. 3niopyk, — mopoamiio Oe3jiu mpoodaeM, MOB’sI3aHUX 13 HOPMATi3allier pelli-
TIHOTO KUTTS, AEPKaBHO-LIEPKOBHUX Ta MIXKOH(ECIHHUX BiTHOCHH, 30KpeMa
TMIO/IONIAHHSM TOCTPHX 1 OOJIIOYMX MDKIIEPKOBHUX KOHQIIIKTIB» [4, c. 433].

Tomy moTpiOHO 00’€KTHBHO BU3HATH, IO 3acajJy KOHQIIIKTHOCTI y peirii-
HOMY CEpEIIOBHII Oy 3aKJIaJICHI e B MEPIli POKU HE3aJIeKHOCTI YKpainu. Sk
pa3 Tomi i aKTyalli3yBaJUCs OCHOBHI JIiHIT MDKKOH()ECIITHOTO MPOTHUCTOSIHHS, SIKI,
B [TOAAJIBIIIOMY HaOyBaJlM BUpa3y TO 3aTyXalounX TEHJICHIIH, a TO, HaBIaKH, IIOCH-
mrorounx. Ha skanib, BOHM M CHOTO/IHI HasIBHI B CyCITUIEHOMY JKUTTI, OiJIbIIE TOTO,
CTalli CyTTEBMM HETaTMBHUM YMHHUKOM B TIPOLECI KOHCOMiJamii yKpaiHCHKOi
Harii.

Ipu pomy HeoOXimHO mimkpecnuTH, Mo B Konctutyuii Ykpainu y cdepi
pemniriiHoT apuHU NMPaKTUYHO BiJCYyTHI 0OMeXyBajbHI caukuii. Tak, geknapy-
I0YH MTPHUHIIMIT )KOPCTKOTO BIIOKPEMIICHHS LIEPKBHU BiJI Iep)KaBH, BOHA OJIHOYACHO
MPOTOJIONTY€E aBTOHOMHICTB 000X UX IHCTUTYIIH. TUM caMUM HaIa€ThCs PIBHICTH

110



MiX 00010 BCiX, 0e3 BUHSTKY, KOH(ECii, CTBOPIOIOTHCS U HUX MIMPOKI MOXKITH-
BOCTI JIJIsI peaizallii cBoiX iHTepeciB.

Camo 1o co0i B HUIOMY II€ Y3TOKYETHCS 3 JIEMOKPaTHYHUMHU IIHHOCTSIMU
YKpaiHCBKOTO CyCITIbCTBA. AJie, Ha JKajlb, HE 3aBX/H BIANOBiNAc YKpaiHCHKUM
KyJIBTYpPHO-ICTOPHYHNM TpPJUIIsAM, aJDKE BOHH, SIK BIOMO, (opMyBajacs IIij
BU3HAYaJILHUM BIUTBOM IPUHANMHI JIBOX MOTY>KHUX PEJTiHUX MOTOKIB — MPaBo-
CJIABHOTO 1 TPEKO-KaTOINIILKOT0. BosiHOUac, Ha BiIMiHY BiJl €BPONEHCHKUX JepKaB,
Hi Koneruryis Ykpainu, vi 3akon Ykpainu «I1po cBoboty coBicTi Ta peniriiini opra-
Hi3awii» He B1I0OpaXxaroTh iX 3aciIyr y CIIpaBi BU3BOJILHOT OOPOTHOHM yKpaiHCHKOTO
Hapony, ineHTudikalii ykpaiHCTBa y Ipoleci HAllIOHATLHOTO JePYKaBOTBOPEHHSL.

Bonnouac y BiTHOCHMHaX MK JIEpPKaBOIO 1 IIEPKBOIO HHHI ICHYIOThH II€BHI
npoOsiemMH, SIKi HE OTPUMaJIM BIiJNOBIIHOIO 3aKOHOAABYOTO PO3B’s3aHHs. Tak,
JI0 TIPUKJIaJTy, HEOOXITHO YCYHYTH HasBHY KOJIi3iF0 Mk 3akoHOM Ykpainu «IIpo
cBOOO/Ty COBICTI Ta peliriiiHi opranizarii» Ta 3akonom Ykpainu «IIpo nepxaBHy
peecTpartito FPUINYHEX 0Ci0 Ta PI3UYHUX OCIO-MIAMPUEMIIIBY Y YaCTHHI MOABIN-
HOI peecTpalii pesiridHuX opraHizamii sSK puaAnYHUX 0oci0. Takox HeoOXinHO
3aKOHO/IaBUO BW3HATH pENIriiiHI opraHizamii cy0’eKTamu IpaBa 3acHYBaHHS
JIOUIKIJIBHUX, 3arajlbHOOCBITHIX 1 BHUIIUX HAaBYAJIBHHUX 3aKJaJiB, 3aKOHO/IABYO
repet0auuTH MOMKIIUBICTD JIEP)KaBHOTO JIILEH3YBaHHS Ta aKpeAUTallii yXOBHUX
(peniriiHUX) HaBYAJIBHUX 3aKJIa/liB, 320€3MEYUTH PIBHICTh y COIiaJbHUX MpaBax
BUKJIJIa4iB 1 CTYJICHTIB J{yXOBHHX HaBYaJIbHUX 3aKJIaJliB 3 BUKJIAIauaMH 1 CTy/ICH-
TaMH JIEPYKaBHUX 1 MPUBATHUX HABYAJIBHHUX 3aKJIaiB.

[ToTpeOytoTh CBOTO PO3B’sI3aHHS W IHINI THMTAHHS, 30KpeMa 3eMIICKOpHC-
TYBaHHSl PENIrIMHUMM OpTaHi3alisiMH, OpPEHAM HUMH OO0 €KTIB HEPYyXOMOCTI
JICpIKaBHOT Ta KOMyHaJIbHOI BJIACHOCTI TOI0. BoueBuap € HEOOXiHUM 3aKOHO-
JaBye 3a0e3MeUCHHs MPOIIECY MOBEPHEHHS PEIIriHHIM OpTraHi3allisiM KOJTHITHBOTO
LIEPKOBHOTO MaifiHa 1 TepMiHOBE BCTAQHOBJICHHS 3a00pPOHM Ha MPUBATH3ALII0 X
IHIIIe BiIYy’>KEHHsI MaifHa KyJIbTOBOTO MPU3HAYEHHsI, 0 nepelyBac y aAepKaBHil
Ta KOMYHaJIbHIH BIIACHOCTI.

Takoxx HEOOXIHICTIO € pO3po0Ka MEXaHI13MiB JIeP>KaBHOTO CIIPHUSIHHS COIIiab-
Hill 1 OaroiifHiN MisTTBHOCTI PENITIHUX OpraHi3alliil, OTpaIfOBaHHS MCXaHi3MiB
CHIBITpaIll BiJMOBITHUX JEP’KaBHUX OPraHiB 1 CIIyXkO0 3 peJsiriiHUMHU opraHizarii-
SIMU Y 3BEpILEHHI COIialbHOI Ta OJaroAiiHol AiSTIBHOCTI.

KoHKpeTHI KpoKH, 3/1iIHCHEH] B HAITPsIMI HOpMaJTi3anii IepyKaBHO-IIEPKOBHUX
BiTHOCHH B YKpaiHi, CTBOPEHHS 3aKOHOAABYOI 0a3H, 10 TapaHTy€e MPAKTHUHY
peatizanito mpasa Ha cBOOO/y COBicTi, CBOOO/Y BIpOCIOBIAaHb, peaibHi YMOBH
BUTLHOTO (DYHKI[IOHYBaHHS PEITriiHUX OpraHizaiiii, MOXKJIMBOCTI TOBHOIIIHHOTO
BHUKOHAHHSI IPUTAMaHHOI iM Micii, COPUSIIN PO3BUTKY PENITiHHOTO XKUTTS, PO3-
LIMPEHHIO NMaNITPH TPAJUIIHHNX 1 HETpaAUIiHHUX KOH(ECIH, peNiriifHuX rpyr,
HaIpsMiB, 3HAYHOTO 3POCTAHHS KUIBKOCTI PENIriiHUX IpoMaj, iX aKTHBHOCTI,
MABUIIEHHIO iX POJi B JYXOBHOMY PO3BUTY YKPAiHCHKOTO COLIIyMY.
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om0 mianory Ta TUCKYCii 3 MPUBOLY BHECCHHS HEOOXITHUX 3MiH J0 3aKOHY
VYkpaiau «IIpo cBOOOMy COBICTI Ta peniriiiHi opraHisarii», TO BOHH, Ha HaII
TIOTVISI/T, TOBUHHI:

— 3abe3meunTH BianoBiaHo 10 Bumor Koncruryuii Ykpainu, Konsenuii npo
3aXHCT NPaB JIIOJUHH 1 OCHOBOIIOJIOKHHUX CBOOOJ, 1HIIMX MIKHAPOAHUX JJOrOBO-
piB, peasizaliio B IOBHOMY 0OCS31 KO)KHMM I'DOMaJTHUHOM IIpaBa Ha CBOOOIY
COBICTI, CBITOIISILYy Ta BIPOCHOBIZAHHS, @ TAKOX PIBHICTH YCiX Iepel 3aKOHOM,
HE3aJIS)KHO BiJl CBITOIVISALY 1 BIDOCHOBIIaHHS;

— BU3HAYHTH Ta OKPECIINTH IPaBa Ta 000B’SI3KH SIK AE€PKaBH, TakK 1 peiriiHux
oprasizaiiii y cepi cB0OOM COBICTI, BIPOCIOBIJaHHS Ta PENITiHOT TisTTBHOCTI,
a TakoK (10 JIyXKe BaXJIMBO) BH3HAUYUTH KOHKPETHY BiJIIOBINANBHICTH 3a IX
MOPYLICHHS;

— HE CTBOPIOBAaTH yMOB JUIsi BUHHKHEHHS KOHQJIIKTIB Ha IPYHTI CBITOIVIAN-
HOMY YH BipOCIIOBIIHOMY IDYHTI.
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Boiitenko Oabra OgaeriBna

3000y8ay Kagedpu npago3Haecmea
CXiOHOYKpaiHCbK020 HAYIOHAIbHO20 YHisepcumemy imeHi Bonooumupa /lans
(m. Cegepoooneywvk, Vrpaina)

I[OJI0 POJII KOHCTUTYLIINHOIO MPUHLIAITY
3ABOPOHU NPUMYCOBOI ITPALII

3abopoHa MpUMyYCOBOI Mpalli € MPUHIMUIIOM Cy4acHOTO TPYIOBOTO MpaBa,
a/pKe came 11 MOKJIAZCHO B OCHOBY HOPM, IO PETYJIIOIOTH TPYIOBI BiTHOCHHH.
CranzaprT BH3HA4YeHHS Ili€i KOHCTPYKIIi BH3HA4€HO B HOpPMax MIKHApOIHOTO
TpaBa, siKi, BinoBiaHo 1o ct. 9 KoHcruTyuii YkpaiHu y ToMy BHUINaJKY, KOJIH Ha
X 000B’s3KOBICTB 3roly HajmaHO BepxoBHotw Pamor Ykpainu, € 4acTHHOIO HaIli-
OHAJILHOTO 3aKOHO/IaBCTBA.

Huska HayKOBIIIB PO3MEKOBYIOTH HOHSTTSI «IIPUMYCOBa» Ta «00OB’SI3KOBa»
npart. Hanpuknan, B. B. XKepHakoB 3 11b0T0 MpHBOAY Bij3HAUAE, 110 IPHUMYCOBA
TIpars BiJpi3HAETHCS Bif He0OXiaHOT (000B’I3KOBOT) 32 TAKUMH O3HAKAMHU:

1) y HeoOXiHiH mpalli HeMae «aBTopay MPUMYCY — L1 00’ €KTHBHI 00CTaBHUHH,
a B IPUMYCOBIH € Cy0’eKT mpuMycy — ocoba abo opraH, B KOMIETEHIIIIO SIKOT BXO-
JMTH OpraHi3allis npaii B caMoMy IIUPOKOMY pO3yMiHHI (B TOMY YHCII CiIy)0a);

2) y HeoOXinHi{ Tpali HemMae MexaHi3My 3abe3nedyeHHs — caHKIii. Bona
Bi/IOYBA€ThCSI 3aBMISKH YCBIJIOMJICHHIO HEOOXiTHOCTI a00 KOPHCHOCTI Mpaili, B
IIPUMYCOBIH ke TIpalli € MeXaHi3M IPUMYCY, KU € 11 000B’I3KOBUM €JIEMEHTOM
Ta XapaKTEePU3YETHCS HASBHICTIO IOPHMYHOTO 3B’SI3KY MIXK «IIOBHOBXHUMY Ta
«3000B’s13aHUM) CY0’€KTaMHU;

3) HeoOXiHa Mpalls Mae YTHIIITAPHUI XapakTep — JIIOIMHA O/IEPXKY€E KOPUCTB,
BOHa HeoOxinHa st Hei. [IpumycoBa X He 3aBKIM HOCHTH TakWil Xapakrep i
NepeBaYKHO BHKOHYETHCS B IHTEpecax JepaBH, CYCHUIBCTBA, IMiANPHEMCTBA,
poboTtomaBiis. A 0TkKe, € HCOOXITHO caMe JJIsl HAX, a He JJIs JIIOIUHH;

4) HeoOXiJHA Mpallsl XapaKTepH3yEThCsl 3HAYHUM CTYTICHEM 30iry 30BHIIIHIX
Ta BHYTpIIIHIX (hakTopiB 11070 i BUKOHaHHA. [IpuMycoBa — XapakTepHu3yeTbes
MEHIIMM CTYIECHEM 30iry 30BHINIHIX ()aKTOpIB Ta BHYTPIIIHBOIO MEPEKOHAHHS
moaunu [1, c. 36-37].

VY . 2 ct. 2 Kongenmii Ne 29 MOII mogaethest Takoxk Mepeltik poOiT, o He
OXOIUTIOIOTHCSI TEPMIHOM «IIPHUMYCOBa YK 000B’s13K0Ba Tparish». Jlo HUX HajlekKarh:

1) Oynp-sika poboTta 4M ciryx0a, 0 il BUMaraloTh Ha IiJICTaBl 3aKOHIB PO
000B’SI3KOBY BIMICHKOBY CITY0Y 1 3aCTOCOBYFOTh JIJISI POOIT CYyTO BOEHHOTO XapaKTepy;

2) Oyab-sika poOoTa 4M CiIyk0a, IO € YaCTUHOI 3BHYAHUX TPOMAITHCHKUX
000B’SI3KiB IPOMa/ISTH MTOBHICTIO CaMOBPSIIHOT KpaiHH;

3) Oyzp-sika poOoTa um ciryk0a, 110 T BUMAararoTh Biji sikoi-HeOyab 0cOOH BHA-
CJIIZIOK BUPOKY, BAHECEHOTO PIllICHHSM CyZ0BOTO OpraHy, 3a YMOBH, 110 15l podoTa

113



Y1 CITy’KOa BUKOHYBAaTHMETbHCS i1 HAIVISIIOM 1 KOHTPOJIEM JIEP)KaBHUX BIacTel i
1110 3a3Ha4eHa ocoOa He Oyrie Bijgana abo rnepeana B po3rops,IKEeHHsI IPUBATHUX
0ci0, KOMITaHii Y1 TOBApUCTB;

4) Oynp-sika poOoTa uM Ciryk0a, 110 ii BUMararoTh B yMOBaX HaJ3BUYAMHUX
oOcTaBHH, TOOTO y BUMAIKaX BiifHH a00 yuxa, a0 3arpo3u JinxXa, SK-OT MOKEKI,
MOBEHI, TOJIOJ, 3eMJICTPYC, CHJIBbHI CIiIeMii U eMi300Tii, HaBaJIM IIKiIJIMBUX TBa-
PHH, KOMax 4YM Tapa3nuTiB POCIIMH 1 B3arajii 00CTaBHHH, 110 CTABIISITH ITijl 3arpoO3y
a00 MOXYTb TIOCTaBUTH I/ 3aTPO3Y JKUTTS Y HOPMAJIbHI JKUTTEBI YMOBH BCHOTO
a00 YaCTHHU HACEJICHHS,

5) npiGHiI poOOTH OOIIMHHOTO XapakTepy, TOOTO POOOTH, IO BUKOHYIOTHCS
JUISl TIPSIMOi KOPHCTI KOJIEKTHUBY YJICHAMH LbOTO KOJICKTHBY 1 SIKIi TOMY MOXYTb
BBAKATUCS 3BMYAHHUMHU T'POMAJSIHCBKUMH OOOB’SI3KaMU YJICHIB KOJICKTHBY IPU
YMOBI, 110 came HaceJIeHHs a0o ioro Oe3rmocepe/Hi MpeJCTaBHUKN MalOTh IIPaBO
BUCJIOBUTH CBOIO JTyMKY TIPO JIOUIIBHICTD IIUX poOiT [2, c. 124-125].

3rinHo 3 nonoxennsmu Kousenuii Ne 105 MOIT nipo ckacyBaHHSs IPUMYCOBOT
npati 1957 p. xoxHuii wieH MikHapoaHoi opraHizanii npai, sikui 1 patudikye,
3000B’s13y€ThCS CKAaCyBaTH IIPUMYCOBY a00 000B’SI3KOBY ITPAITIO 1 HE BAABATHUCS JI0

a) sIK 3ac00y MOJIITHYHOTO BIUIMBY UM BUXOBaHHS a00 sIK 3200y IOKapaHHs 3a
HasIBHICTB YM 32 BUCJIOBJIIOBAHHS ITOJITUYHHUX MOMVISIIB, YH 1I€0JIOTIYHHX MIEPEKO-
HaHb, MPOTHJICKHHUX yCTAICHII MOMITUYHIHN, COIIaNIbHIN, YU CKOHOMIUHIH CHCTEeMI;

0) stk MeTon MoOLmi3alil 1 BUKOpUCTaHHS poO0vol crim Juist ToTped eKOHO-
MIYHOTO PO3BUTKY;

B) sIK 3aCi0 MiITpUMaHHs TPYJOBOT TUCIUILTIHU;

T) SIK 3aci0 MMOKapaHHs 3a y4acTbh y CTpaiKax;

) SIK 3aXiJ] AUCKPUMIHAIIIT 32 03HAKAMH PAcOBOi, COLIATBHOT 1 HAIlIOHAIBHOT
MPUHAJICKHOCTI 41 BipocnoBifnanus |3, c¢. 627-628].

Y 4MHHOMY 3aKOHO/IABCTBI YKpaiHM BU3HAYEHHS MOHSTTS IIPHMYCOBOT Mparti
BizicyTHE. Y 3B’s13Ky 3 uuMm, [Inenym BepxoBroro Cyny Ykpainu y cBoiif mocra-
HOBi Ne 9 Bix 1 mucronana 1996 p. «Ilpo 3acrocyBanust Koncruryuii Ykpainn
il yac 3JiHCHEHHS TPaBOCYID PEKOMEHIYE CydaM NpU POVl TPYAOBUX
CIIOpIB BUXOJMUTH 3 TOTO, 10 4. 3 cT. 43 KoHcruryuii YkpaiHu BHKOPHCTaHHS
MPUMYCOBOI Tiparli 3a0opoHeHo. ToMy He MOXXYTh 3aCTOCOBYBATUCH SIK TakKi, 110
cynepeuats Koncrurynii Ykpaiau, npaBuia crareir 32, 33, 34 K3nll Vkpaiuu,
BIZIOMYHX MOJIOKEHb UM CTaTyTIiB PO AUCIHMILIIHY TOLIO, SIKI Hepe0aqaroTh MOX-
JIMBICTh THMYACOBOTO NEPEBEICHHS NpalliBHUKa Oe3 Horo 3ronu Ha iHITy poboTy
B MOPSAKY AMCUMILTIHAPHOTO CTSTHEHHS, y pa3i BUPOOHMYOI HEOOXiTHOCTI abo
MPOCTOI0, & TAKO)K MOXKJIMBICTh BUKOHAHHSI HUM POOOTH, HE Iiepei0adeHol Tpyo-
BUM JIOTOBOpOM [4, c. 169-175].

VYkpaiHa iMIIeMeHTyBaJla MIXKHapO/IHI Ta €BPOINEHCHKI CTaHAapTH IpaBa Ha
nparo i Bu3Haumia ioro y ct. 43 Koncruryuii Ykpaiau uepes cBoO0ay — BUIbHY
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MOJKJIMBICTh KOXKHOTO 3apo0JIsTH COO1 Ha XKUTTS MpaIeto, Ky BiH BUTBHO 0OHpae
a00 Ha sIKy BIJIBHO TIOTO/DKY€ETHCS, 1 BOHA 3a00pOHMIIA BUKOPUCTAHHS IPUMYCO-
Boi npaui [5]. Takum unHoMm, KoHcTHTY1isSt YKpainu y cT. 43 3aKana miarpyHTs
HE TUIBKHU JUIsl YKJIQJICHHS TPYAOBOTO JAOTOBODPY, aje i /sl 3arajbHOr0 MpaBuia
110/10 HOTO 3MiHU: BiJIbHO 00paB poOOTy 4M BUILHO Ha Hel MOTOJMBILINUCH, TTpa-
LIBHUK peajizyBaB cBOOOIY BOJIi 1 BUSIBUB CBOIO BOJIIO IIUISXOM YKJIaJCHHS
TpyaoBoro JoroBopy. OnHak GakT yKiaJeHHs TPYJI0BOTO JJOTOBOPY HE IOCTABUB
KparKy Ha iCHyBaHHI BOJII MpariiBHHUKA 1 Ha 1i cBoOOai. OTxke, SKIIO MPaIiBHUK
Mae OakaHHs 3MIHUTH TPYJOBUI JOTOBIp — TO JUISL I[bOr0 HEOOXiTHO OTPUMaTH
3rogy poboTonaBis. | HaBmaku: KO poOOTO/ABEIh Mae Take Oa’kaHHs, TO 3a
3araJibHUM ITPAaBUIIOM, BiJIIOBIZHO JI0 IPUPO/IY TIpaBa Ha Mpallio, BiZoOpaskeHol y
HopwMi cT. 43 Koncrutymii Ykpainu, i IpupoIu yroju, sika 1o’ s3ye€ MpaliBHUKa i
poOOTONABIIA 1 SIKOIO € TPYJOBUII JOTOBIp, BiH HOBUHEH OTPUMATH 3Oy Ha 3MIHH
BiJl IpaliBHUKA. AJpKe 3arajibHe MPaBHIIo JJIsl 3MIHU TPYJIOBOTO JIOTOBOPY IPYH-
TYEThCSl Ha 3a00pOHI BUMaraTu BUKOHAHHS pOOOTH HE OOYMOBIICHOI TPYIOBHM
JIOTOBOPOM.

Pexomennartist Ne 35 MOII Bix 28.06.1930 p. 3akivkae AepKaBu y TOMOBHE-
HHs1 10 000B’s13KiB, BcTaHOBICHUX y KonBentrii Ne 29 MOII, ynukatu Oyib-sKOTo
OIOCEPEKOBAHOTO IIPUMYCY JIO TIPaIli, TOOTO 3aXO0/IiB, K IITYYHO BCTAHOBIIOIOTh
THCK Ha HACEJICHHS 3 METO0 NPUMYCUTH LIyKaTth poOoTy. 30Kpema, 00KIIaieHHs
HaceJICHHS] TAaKUMH ITOAAaTKaMH, sIKi IPUBEJH O J0 TOTro, M0 HaceleHHs Oyio O
BUMYIICHO HIyKaTH poOOTy Ha NPUBATHUX MIANPUEMCTBAX, BBEACHHS TaKUX
0oOMeXeHb Ha BOJIOAIHHS a00 KOPHCTYBaHHS 3eMJICIO, sIKi O CTBOPHIJIM Taki cep-
HO3HI MEPEeIIKou sl TPY/SIINX, SIKI HaMaraiucsi 3apoOUTH 3aC00U 70 KUTTS
LIJISIXOM CaMOCTiIHHOT 00pOOKHM 3eMJTi: 37I0HABMUCHE PO3IINPEHHS 3arabHONPUH-
HSITOTO TTOHATTS «OpOASHKHAITBO». OCOOINBO POIIOHYETHCSI YHUKATH OyIb-SIKHUX
00MexKeHb T0OPOBUTHLHOTO MEPEMIILIICHHS POO0YO0T CHIIH 3 OJTHOTO BTy 3aHHSTOCTI
JI0 1HIIOTO 200 3 OJHOTO PAaiOHYy B IHIIUIA, 110 MOIVIO O MaTH OMOCEPCIKOBAHIM
pe3yabTaToM MpPUMYC TPYASIIMX MOCTYHaTH Ha poOOTY JI0 TEBHUX rairy3el roc-
nogapctBa abo paiioHiB [6]. OueBHIHO, 110 IIi 3aXOAN NPHU3BAHO YHUKATH TOMY,
110 CBOTM 3aCTOCYBaHHSIM BOHHM MarOTh METY, BCyIeped JiCHOI BOJIi TpalliBHUKA,
MIPUCTATH Ha MPONO3Ullii poOOTH, Ky BiH BIJIBHO HE OOMpaE YM Ha SIKY BLIBHO
HE TIOTO/KYEThCS. BiH 3MyIICHHI CKOPUCTATHC 1I€I0 MPOTIO3HIIi€r0, 00 1HIIOTO
BUXOJY JUIsl OTPUMaHHS 3aC00iB sl iCHYBaHHS ceOe 1 cBO€T ciM’1 B HBOTO HeMa.

O/HOYaCHO TIPUHIUIT 3a00pPOHM MPUMYCOBOI Mpalll BHCTYIA€e OIHIEIO 13
IOPUJMYHMX TapaHTiii cBOOOJAM TPYHAOBOTO JIOTOBOPY, HEOOXIIHICTH iCHYBaHHS
SIKMX TTIKPECITIOEThCsl HayKoBIsiMH, 30kpema O.B. Crapuyk [7, c. 16]. IIpunnun
3a00pOHU NMPUMYCOBOT TIpalli OKpPecIroe GopMyTy MOKIMBOCTEH, IIPOCTIpP BUSIB-
JIEHHSI CBOOOM BOJII POOOTOAABIIS IIOJO 3MIHM YMOB TPYIOBOTO J0roBopy. Lls
(dopMyra BUIVIsIIAE TaK: MPalliBHUK MOBUHEH BUKOHYBATH, J0py4YeHy Homy poOo-
TOJIABIIEM Ha MiJICTaBl TPYIOBOTO JOTOBOPY, POOOTY OCOOUCTO, SIK II¢ BUTIKAE 3i
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ct. 21, ct. 30 K3nll Ykpainu, a BracHUK a00 YIIOBHOBa)XCHUN HUM OpraH HE Ma€e
npaBa BUMaraTy Bij NMpaliBHUKa BUKOHAHHS pOOOTH, HE 0OYMOBIICHOI TPY/IOBUM
JioroBopom [8].

Taxum unnoM, ynHHUE K3nll Vkpainu, B nepiy depry, aklieHTy€e yBary Ha
OXOPOHI BiJI ITOCSITAaHHS1 YMOBH TPYAOBOT'O JIOTOBOPY — TPY/10Bo1 PpyHKIiT. OCKiNbKN
151 YMOBa € YMOBOIO TPY/IOBOTO JIOTOBOPY, TOOTO IPEMETOM YroAu HOTrO CTOPIiH,
TO ii 3MiHa, 32 3araJbHUM IIPABUIIOM, TAK CaMo 1 SIK 3MiHa Oy/b-IKHX IHIIUX HOTO
YMOB, MOKE BiJJOYBaTHCSI JIAIIIE 32 B3aEMHOIO 3T0JIOI0.

Bincyraicts y unnHOoMy K3nll Ykpainu noiaokeHHs mpo 3a00poHy IPUMYCO-
BOI Tparli, cripoOyBajii KOMIIEHCYBAaTH PO3POOHUKH IPOEKTy TpymnoBoro Komaekcy
VYkpainu. Tak, ct. 5 [Ipoekty nependauae, 1o 3a00pOHSETHCS 3aCTOCYBAHHS TPH-
MycoBoi mpari, ToOTO Tpari, Uil SK0i 0cobda He 3anporoHyBaja A0OPOBLIEHO
CBOiX MOCIJIYT 1 BUKOHAHHS SIKOT BUMAraeThcsl BiJl HET IiJ] OrpO30I0 MOKapaHHs,
3aCTOCYBaHHS HACHJIBCTBA TOIIO, B TOMY YHCIIi:

— 5K 3ac00y MOJITUYHOTO BIUTMBY Y1 BUXOBAHHS 200 sIK 3ac00y MOKapaHHS 3a
HAsBHICTH 200 BUCIIOBIIIOBAHHS MCBHUX MOJITUYHUX MOTISAIIB YU 1COJOTTYHUX
MepeKOHAHb;

— 3 METOIO MIATPUMAHHS TPYO0BOI JUCLUILIIHY;

— sIK MEeToAy MOOLTI3alil MPaliBHUKIB Ta BUKOPUCTAHHS Ipalli s noTped
E€KOHOMIYHOTO PO3BHTKY;

— sIK 3ac00y OyIb-KOi JUCKPUMIHAIIIT;

— 5K 3ac00y TIOKapaHHs 3a y4yacThb y CTpaiKax.

BonHouac 3a mpoeKToM He BBaKAETHCS IPUMYCOBOIO Tpalero:

— BiiicbkoBa 200 ajbTepHATHBHA (HEBIMCHKOBA) CIIyk0a, SKIIO poOOTa Mae
CYTO BIICBKOBHI UM CITy>)KOOBHH Xapaxrep;

— pobora, siKa BUKOHYETHCS OCOOOI0 3a BHPOKOM YH PINICHHSIM Cydy 3a
YMOBH, III0 BOHA BUKOHYETHCS ITiJ] HAIVISIIOM 1 KOHTPOJIEM BIMOBITHOTO OpraHy
JIepKaBHO1 BIaaH;

— po0orta, 0 BUKOHYETHCS BiMOBITHO IO 3aKOHIB PO BOEHHUH 1 HaJ3BU-
yaituuii cran [9].
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Boiinexiscbka Japuna IOpiiBna

cmydenmka 1 Kypey
Llenmpy niocomosku mazicmpis nyoniunoi ciyxcou i npoghecitinux cyooie
Hayionanvroeco ynisepcumenty « Odecoka iopuouyuHa akademiny
(m. Ooeca, Yxpaina)

3HAYEHHS KATETOPIi «<KOHCTUTYIIMHI IITHHOCTI»

VY Ham yac Kareropist I[IHHOCTI IIMPOKO BUKOPHCTOBYETHCSI B KOHCTHUTYIIIH-
HOMY TpaBi. BuxijqHe 3Ha4eHHs LLOTO TMOHATTS Mae Outbll (UTOCOPCHKHUN Ta
COLIIOJIOTIYHUH 3MICT, HXk MpaBoBUil. BogHOUYac 3acTOCYBaHHS MOHATTS IIIHHOCTI
B KOHCTHTYIIHO-TIPABOBOMY acIleKTi BH3HAya€ MPABOBHUIl 3MICT IIi€i Kareropii.
KoHCTHUTYIIMHI IIIHHOCTI BU3HAYAIOTh OCOOIHMBICTH KOHCTUTYIIHHOTO TpaBa sK
raiysi paBa, sika BUKOHY€ (DYHKI[IFO CHCTEMOTBOPEHHSI II0JI0 T'aTy3eBUX CHCTEM
[IPaBOBOTO PETYIIOBAHHS, BU3HAYAIOYM KOHCTHUTYLIHHI MEXi iX caMOCTIHHOCTI.
KoHcTuTy1ilHI HIHHOCTI OTPUMAaJIU CBOE BiZIOOpaXXEHHSI Yepe3 CUCTEMY KOHCTHUTY-
uiitHuX npuHIMIIB. Lle BUpaxaeTbes yBUHUKHEHHICBOEPITHOTO 3aKOHOTBOPYOTO
MIPOIIECY Ta B 3aKPIIUICHHI KPUTEPiI0 KOHCTUTYIIHHOCTI HOPM TIpaBa.

PerynroBaHHS CKOHOMIUHUX, COMIATBHUX, TOJIITAYHUX BiIHOCHH KOHCTUTYITi#i-
HUM IIPaBOM BH3HA4a€ HOTO COIialIbHY IIHHICTh. JJOCKOHAIICTh KOHCTUTYLIIHOTO
TEKCTY BIJIMBAE Ha PO3BUTOK 3aKOHO/IABCTBA Ta BCi€T MPaBOBOi CHCTEMU YKpaTHH.
[Tpu npomy, po3kpuBaroun akcionoriunuii craryc Koneruryii, BapTo HaronocuTu
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Ha JIBOX acCIEKTaX: BHYTPIIIHHOMY, B KOHTEKCTI SIKOTO BOHa PO3IVISIAETHCS SIK
CHUCTEeMa KOHCTUTYIIHHUX I[IHHOCTCH, SIKi 3HAWIILIM 3aKpIIUICHHS B 11 TEKCTI, Ta
30BHIIIHBOMY, SIKHI CTOCY€ThCSI COLIIAJILHOT IIIHHOCTI camoi KoHcTuTyIiT sK 1itic-
Horo koHuenty. Llinnicte KonctuTymnii oOymosieHa ii micieM, sike BoHa 3alimae
B iepapxiuHO MoOyJI0BaHill CUCTEMI IOPUINYHUX akTiB. BoHa Boiojie BepXoBeH-
CTBOM Ta € ()yH/IaMEHTOM BChOTO TIOTOYHOTO 3aKOHO/IABCTBA, 3aKPIILTIOE CHCTEMU
LIHHOCTEH CyCIiJbCTBA B YITKO KOHCTUTYIIHHO-TIPABOBI MIPUTIMCH 1 HA/Ia€ iM HOP-
MaTHUBHO{ 3HAYYI[OCTI.

KoHcTuTyIiiiHa aKcioyNoris pO3IISINAETEC K «(popMa Oe3MocCepeHbOTO
CTaBJICHHS JI0 MOJEJI 1 IPaKTUKU PeajlbHOTO KOHCTHTYIiOHANI3MY». CTpyKTypa
KOHCTUTYILIHHOT CHCTEMHU AieprKaBH (POPMYETHCS Ha IIIHHOCTSIX, TOMY 10 BU3HA4YCH1
B KoHcTuTymii comianbHi I[IHHOCTI CTAHOBISITH XapaKTCPUCTUKY JCPKABHO-
NPaBOBUX SIBUII, TIOB’S3aHUX 3 YCBIJJOMJICHHSIM B CYCIIUIBCTBI 1JIeH JIFOICHKOT
rigHoCTI, 100pa, CrpaBeIMBOCTI, PyHIaMEHTAIBHUX IIIJIEH Ta HOPM PO3BUTKY,
HaWOUTBIN TOUIIBHUX (POPM CYCIIIBHOTO Ta JAEP’KaBHOTO YCTpoto. bynyun 3akpi-
wieHnMu B KoHetutynii, BOHM TpaHC(OPMYIOTHCSI B KOHCTUTYLIHHI MPUHIINIIH,
a B pe3yJNbTari iX CHpUIHATTS OKPEMHUMH 1HAMBIZAMH, IPYIIaMU Ta CYCHIILCTBOM
y LJIOMY CTarOTh €JIEMEHTOM IX KOHCTUTYIIHHOI MpaBoOCBiqOMOCTI. SIK 3a3Ha4yaB
10. M. Tonuka, mo6 uinnHicTs KoHCTUTYMIT yCBiTOMITIOBAIACs HACEICHHSM, BIIa1-
HUMH CTPYKTYpaMH TaHEAEP>KaBHUMH OpraHi3amisMid HEoOXIIHO, 1100 3yCHIuIs
JIep)KaBHHUX 1 HEJIEP)KaBHUX THCTUTYLIH OyJiM CIIpsIMOBaHI Ha MIJBUILEHHS Tpe-
ctixy Koncrutymii Ykpainu. [ToTpibHo migkpecttoBary ii 1eMOKpaTHYHI 3acaj,
poJib Y 3a0e3MCUeHHI ePETBOPEHB Y JICPKaBi Ta CYCIUIBCTBI, 11 3HAUYIIICTH JIJIs
rapaHTyBaHHS TpaB i CBOOO JironuHU 1 rpomajsHuHa [1, c. 46]. Koncrutyirist
VYkpaiHu BIPOBADKYE B CYCIHUIbHY CBIZOMICTh HE TUIBKH 3arajibHONIOACHKI IIiH-
HOCTI, ajie ¥ HOBI NpPIOPUTETH CYCHUIBCTBA 1 JIep)KaBU, SKi MMOBHHHI CHPUSTH
BCTAHOBJICHHIO TPABOMOPSKY B CYCHUIBCTBI Ta BPIBHOBR)KCHHIO COIiaJIbHUX
cynepedHocTeil. Buxoasuu 3 KOHCTUTYIIHHUX HOPM, IO TAKMX HOBHX IIHHOCTEH
MO>KHA BiJTHECTH L[IHHICTb T1JTHOTO ICHYBaHHSI JIFOJIMHH 1 CTBOPEHHSI CIIPUSITIINBUX
YMOB 1Sl i1 PO3BUTKY, HPUHIIUIT TIOJIITHYHOTO Ta 1/1€0JIOTYHOTO TUTI0pati3My, IiH-
HICTB YHITapHU3MYy 1 apJIaMeHTapu3My.

Jleski BYEHI MPOMOHYIOTH PO3MOJUIMTH KOHCTHTYLIHHI I[IHHOCTI, IO 3Ha-
XOJISITh CBIM TPOSIB Y KOHKPETHUX BHIAaX KOHCTUTYIIIHHUX HOPM, TAKHM YHHOM:
HOPMU-TIPUHIIMIHA, HOPMHU-TIPaBMIIa, HOpMU-TIpoueaypu. [lpu mpomy ming Hop-
MaMU-TIPUHIMIIAMH [IPOTIOHYETHCS PO3YMITH HAHOUIBII IIHHICHO-OPi€HTOBHI
€JIEMEHTH HOPMAaTHBHOI CHUCTEMH, SKI BHU3HAYaIOTh KPHUTEpil OIIHKHA BCHOTO
MacuBy IOPWJMYHUX SIBUIN Ha TpPEIMET iX BIAMOBIIHOCTI HIHHOCTSAM IpaBa.
BinmoBinHi HOpMH, SK TPaBUIIO, BKIFOYArOThC 10 [IpeamOynn Koncrutymii Ta
pizHux KomaudikoBaHux axTiB. CyKyNHICTh HOPM-TIPaBMJI CKJIAJAIOTh BiJHOCHI
MOJIEII IIIHHOCTEH CepPeAHBOTO PIBHS, SIKI BCTAHOBIIOIOTH IIEBHUI 00pa3 10puany-
HOi aificHocTi. HopMu-niponieaypu € HailOuIbII adropuTMi30BaHUM Pi3ZHOBUIOM
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IIPaBOBHUX HOPM, TOMY IPaBMIIa, IO MICTATHCSI B HUX, OOMEXKEHI 3a KOJIoM 0cCi0
1 32 BWJaMH BiANMOBITHMX BigHOCHH. Came TOMy BOHH, SIK TPaBHJIO, MalOTh
3000B’s13y104nii 200 3a00POHSFOUNI XapaKTep i MICTATHCS B 3aKOHAX, JIOTOBOPaX,
yroiax HOpMaTUBHOTO xapakTepy [2, ¢. 105]. [IpeamOyna KoHcTUTYIIIT MiCTHTB Ti
LIHHOCTI, SIKI BPaXOBYIOTh BUXIJHI IPUHIUIN YKPATHCHKOI JIep)KaBHOCTI 1 JIyXy
Hapony. [lepeBara BigmnaeTbcs JIOMUHI, 11 mpaBaM i cBOOOIAM SIK «HAWBUIIIIN ITiH-
HOCTI», I1e BCTaHOBIIOE 1 mpioputeT. KOHCTUTYNIHHI IIIHHOCTI, IO CKIIAJUCS B
CYCHIJIbHIN TPaKTHI,3HAXOAATh CBOIO (POPMAILHO-IOPHINYHY HOPMAaTUBHICTH 1
3000B’s13yI0Th BCIX Cy0’€KTIB IpaBa B ILIJIOMY, BKIIIOYAIOUU JEpIKaBy, iX JOTPH-
MyBaTuch. BinoOpaxeni B KoHCTHTYILIT cOIiabHO-ITPAaBOBI IIIHHOCTI MOXYTb
KOPEJIFOBATHCS TUTBKU 3aB/SIKM MEXaHi3My TIPAaBOBOTO PETYJIIOBAHHS.

Orxe, Toi dakt, mo B OCHOBHOMY 3akOHI 00’€MHO BTIJIEHO OCHOBOIIO-
JIOKHI TPaBOBI LIHHOCTI, CBIJYUTH MPO T€, 110 € BCI IJICTaBU TOBOPUTH PO
KonctuTymito sik couianpHy IiHHICTE. Ha 11 ocHOBI (opMyBanmcst BinmoBimHi
MEPEKOHAaHHsI KO)KHOTO WiIEHa CYCHIbCTBA. TOMY OCOOIMBO Ba)KJIMBO CTBOPUTH
BIJIMOBIIHUH MeXaHi3M 11 peaizamii i 3MIIHEHHs 3aKOHHOCTI JUIsl YCBIJIOMJICHHS
rpOMaJIsTHAMHU T COIiaIbHOI I[IHHOCTI.
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TI'aspuios EBrennii Bnagumuposuy

KOHCYTbMAaHM 10pUOULECKO20 OMOela IKCNEPMHO-NPABOBO20 YNPABIeHUS
3axonooamenvrozo Cobparnusa Kpacnoapckozo kpas
(2. Kpacnosapck, Poccuiickas ®edepayus)

IMPABO I'PA’KIAH HA OBPAIIIEHUE B ITYBJINYHBIE
OPI'AHBI B ®OPME 3JIEKTPOHHOI'O JOKYMEHTA KAK
KOHCTUTYIIMOHHASA HEHHOCTb: UMEIOTCA JIN
OI'PAHUYEHUSA B POCCUN?

B coorBerctBun co cr.33 Koncrutynunm P® rpaxpane Poccuiickoit
denepani UMEIOT TPaBO 00pamarbCcs JUYHO, a TAKKEe HAMPaBISTh WHIUBH-
JyaJIbHbIE W KOJJICKTUBHBIC OOpaIlleHHs B TOCYJapCTBEHHbIE OPTaHbl M OpraHbl
MECTHOTO CaMOyTpaBiicHHs (J1ajee — MyOIUYHBIC OPTaHbI).
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B ropuinueckoii muteparype oTMedaeTcs, 4To MpaBo rpaxk/JaH Ha oOpalieHne
B IyOJIMYHBIE OpraHbl — 3T0 (QyHAAMEHTAIBHOE MPAaBO TPAXKIAH, HMEIOIEE KOH-
CTUTYIIMOHHO-TIPABOBYO MPUPOY [2, . 19]. OOIIeCTBCHHBIC ¥ TOCYIaPCTBCHHBIC
LIEHHOCTH, SIBJISTIOIMECS OCHOBHBIMH, (DyH/IaMEHTaJILHBIMU B KOHKPETHBIH MEPHOJT
BpPEMEHH, TO €CTh T€ 0Jara, KOTOpble COOTBETCTBYIOT OTPEOHOCTSIM 00IIIECTBa B
OIpE/ICICHHBII MOMEHT BPEMEHH, SIBISIFOTCSI KOHCTUTYIIMOHHBIMH I[EHHOCTSIMU
[1, c. 68]. [To HameMy MHEHHIO, TEM CaMbIM KOHCTHTYIIMOHHOE IIpaBo Ha oOpa-
IIEHHE B MyOJINYHBIE OpPraHbl, HECOMHEHHO, UMEET KOHCTHTYI[HOHHYIO IEHHOCTh
1 JIOJDKHO HE TOJIBKO TapaHTHPOBATHCS HAMOHAIBHBIMU KOHCTUTYIIMSIMU U pery-
JIMPOBATHCSI MPUHATHIM Ha MX OCHOBE 3aKOHOJATEILCTBOM, HO M 00ECTICUNBATHCS
3¢ PeKTUBHOI Cy1eOHOI 3aIMTOI Ha ypOBHE MTPABONPUMEHEHHS.

K coxanenuro, Kak mokassIBaeT cyjeOHast NpakTHka, B Poccuu npaBo rpaxaan
Ha oOparlieHre B IMyOJIMYHbIE OpraHbl B ()OpMe EKTPOHHOTO JIOKYMEHTa UMEeT
HEKOTOpPbIE OTPaHNYEHHs, KOTOPBIC HE MOTYT OBITh PACIIEHEHBI KaK HEOOXOJMbIC
B JIEMOKPaTH4YeCKOM OOIIEeCTBE ¥ MPABOBOM rocyaapcrse. Peub uuer o BO3MOX-
HOCTH YCTaHOBJIEHUsI HOPMAaTHBHBIM ITPABOBBIM aKTOM CyObekTa PO koHKpeTHOTO
crniocoba oOparteHus B opMe 3IeKTPOHHOTO JOKYMEHTA.

®enepanbHblil 3akoH 0T 02.05.2006 Ne 59-D3 «O mopsake paccMOTpEeHUs
oOpamiennii rpaxnan Poccuiickoit @eneparum» (nance — depepanbHbIil 3aKOH
Ne 59-@3) npenycmarpuBaeTr paccMOTpeHne o0palieHui, OCTYMBIINX B (hopme
AJIEKTPOHHOTO JIOKYMEHTa, B TOM IOPSIJIKE, KOTOPBI ycTaHoBieH PenepanbHbIM
3akoHOM Ne 59-D3. Kakoro-nmbdo 0co0o nopsiika IPUMEHHUTENIFHO K paccMOTpe-
HUIO «QJIEKTPOHHBIX» oOpamienuit dexepanbubiii 3akoH Ne 59-D3 He copepikur,
MOATOMY, OYEBM/IHO, IMOJJICKUT MPUMEHEHHIO OOLIMH MOPSJIOK PacCMOTPEHHUS
oOpamienntii (cT. ct. 10, 11 denepanproro 3akoHa Ne 59-D3). denepanbHblil 3aKOH
Ne 59-®3 He nepeuncisieT KOHKPETHBIE CIIOCOOBI Mepeiady MEKTPOHHOTO JIOKY-
MmeHTa. CormacHo DenepanbHoMy 3akoHy Ne 59-D3 komrmereHus cyobekra PO
OTHOCHUTEJIBHO PETYINPOBAaHUs IPAaBOOTHOIICHNH, CBSI3aHHBIX C PACCMOTPEHHEM
oOpaieHnii rpaxaan (B TOM 4HciIe B popMe IIEKTPOHHOTO JIOKYMEHTa), OTpaHH-
YeHa YeTKHMH ITPE/IeIaMHy: a) HalpaBIeHHOCTh HCKIIOYUTENILHO Ha 3aIUTY TIpaBa
rpaxzaaH Ha oOpaieHne; 0) yCTaHOBJICHHE JOMOIHHUTEIBHBIX (110 CPAaBHEHUIO C
npegycMoTpeHHsiMu DenepanbHbiM 3akoHOM Ne 59-D3) rapanTHii mpasa rpax-
JlaH Ha oOpalleHue.

B npaBonprMeHHTENBFHOI PAaKTHKE BCTAJ BOIIPOC: MOJKHO JIM HOPMAaTHBHBIM
MPaBOBBIM aKTOM CyObekTa P® ycTaHOBUTH Ha CBOEH TeppUTOPUH KOHKPETHBIN
croco0 oOpareHus B (hopMe AIEKTPOHHOTO JOKYMEHTA, TEM CaMbIM BBOJISI 3aIIPET
Ha NPUMEHEHNE WHBIX BO3MOXKHBIX CIIOCOOOB TOJaYH «DJICKTPOHHOTO» 00parie-
HUS B ITyOJIMYHBIE OpTraHbI?

Amnanmu3 npaBoBoil nosuiu CyneOHOW KOJUIETHH T10 aJMHHHUCTPATHBHBIM
nenam BepxoBhoro Cyna PO, BeIpakeHHOH B aneiUIIIIHOHHOM ONpPEIEICHUH OT
21.02.2018 Ne 78-ATII"17-26 (nanee —aneuisiHOHHOE OTPE/ICIICHIUE ), TOKA3bIBACT,
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YTO HOPMATHUBHBIM ITPABOBBIM aKTOM CyObekTa P®D nomyctimo perynupoBaTh B
KOHKpeTHOM cyObekte PD mopsiok oOpaiiennst B Gpopme dIIEKTPOHHOTO JIOKY-
MEHTa, yCTaHaBJINBAaTh KOHKPETHBIH CIIOCO0 Tepeadu AIEKTPOHHOTO JTIOKYMEHTa,
perIaMeHTHPOBATh BOIPOCHI AIIEKTPOHHOTO B3aWMOJICHCTBUS IpH  oOparie-
HUM B (hopMe DIIEKTPOHHOTO JokymeHTa. [lo mueHuto CyneOHOH KoJulernu mo
aJIMUHUCTpaTUBHBIM JiesiaM BepxoBHoro Cyna P®, onpeznenenue u ucnonb3oBa-
HHUE OJHOro criocoba oOpaiieHusi B (hopMe AIEKTPOHHOTO JOKYMEHTa U3 BCETO
MHOT000pa3usi MOTCHIAIBHBIX CIIOCOOOB «AJICKTPOHHOT0» OOpaIleHHs HEeJb3s
paclieHMBaTh Kak OrpaHuueHHE ITpaBa Ha oOpaienne. Hao0opot, 3To HanpasieHo
Ha 3alUTY 1paB ¥ CBOOOJ YeNIOBEKa, YCTaHOBICHHE U 00eCIIeUeHNE Ha IEKAIIETo
(YHKIIMOHUPOBAHUSI MIPABOBBIX MEXaHW3MOB, FAPAaHTUPYIOIINX X Pealn3altIo.
[Tpu sTOM 0OparieHo BHUMaHKe, YTO periaMeHTalus cyobekrom PD yka3zaHHBIX
MOJIOKEHUI! He 3aTparuBaeT ycTaHoBieHHoro ®denepanbHbIM 3ak0HOM Ne 59-D3
€IMHOTO TIOPsKA PACCMOTPEHHSI BCEX 00paIeH .

BeIckakeM COOCTBEHHYO MO3UIINIO OTHOCHUTEIILHO PACCMaTpHUBaeMOro BOIIPOCa,
TIOJIBEPTHYB KPUTHKE MOJIXO/I, 3aJI0)KEHHBIN B alleIUISIIIMOHHOM OTPE/ICTICHHH.

Kax y>xe oTMedaoch, mpaBo rpak/iaH Ha oOpalieHne B myOJIMYHbIe OpraHbl —
9T0 (yHIaMEHTAJIbHOE TIPaBO IPakaH, MMEIOIIEe KOHCTHTYIHOHHO-IIPABOBYIO
MIPUPOY ¥ KOHCTUTYIIMOHHYIO [IEHHOCTb.

CornnacHo ct. 55 (4. 3) Korcrutyruu PO npaBa u cBOOOIBI YEIOBEKA U TPax-
JJaHUHA MOTYT OBITh OTpaHMYCHBI (e/iepaibHBIM 3aKOHOM TOJIBKO B TOW Mepe, B
KaKoi 5TO HEOOXOMMO B LIENSIX 3alIUThl OCHOB KOHCTUTYIIMOHHOTO CTPOSsI, HpaB-
CTBEHHOCTH, 3/I0POBbS, NTPAaB M 3aKOHHBIX MHTEPECOB JIPYTHX JIHIL, 00CCIICUCHNUS
00O0pPOHBI CTpaHbI U 0E30MAaCHOCTH IOCY/apCTBa.

@DenepanbHbelii 3akoH Ne 59-@3, permaMeHTHpYsS MOPSIOK PAacCMOTPEHUS
oOpallleHni rpaxkaaH, JeHCTBUTEIILHO, HE COICPXKHUT HOPM O CIIOCO0ax Harpas-
JeHust oOpaieHusi B (GopMe 3JIeKTPOHHOTO JIOKYMEHTa, OTpaHM4YHMBAsICh JIHIIb
yKa3aHUEeM Ha TO, 4TO TpaXkJIaHe peain3yIoT CBOE IPaBo Ha oOpalleHne CBOOOIHO
U 100poBoNbHO (4. 2 cT. 2 denepanbHoro 3akona Ne 59-d3), B ToM yucie npu
oOpareHuu B (popMe ITEKTPOHHOTO IOKYMCHTA.

[Tonaraewm, enepanbHbIil 3aKOHOAATENb, IPETYCMOTPEB BOBMOKHOCTH 00pa-
ieHust B popMe IIEKTPOHHOT'O JOKYMEHTa U HE PACKPBIB COJIep KaHUE YKa3aHHOTO
noHaTus i ueneit deaepansHoro 3akoHa Ne 59-D3, He mepeuncIuB BO3ZMOXKHBIE
CIOCOOBI Takoro oOpaleHHs (HampuMep, Yepe3 <AICKTPOHHYIO MPHEMHYIOY,
10 DJIEKTPOHHOI TOYTE), UCXOIMII U3 TOTOo, YTO CrocoObl oOpaieHus B Gopme
9NIEKTPOHHOTO JIOKYMEHTa MOTYT OBITh JIIO0BIE, HE 3allpelieHHbIe (eaepaabHbIM
3aKOHOM.

O MHOroo0pasuu crnoco6oB oOpatieHus B opMe dIEKTPOHHOTO JJOKYMEHTa
yKe 00palnasoch BHUMaHUC B FOPHINYECKOM tuTeparype [2, ¢. 35; 3].

CunraeM, 4TO NpaBo cyObekra PP ycraHaBnuBarh NOPSIOK OOparieHus
B (OpMe DIIEKTPOHHOTO JOKYMEHTa C YKa3aHHEM KOHKPETHOTO EIMHCTBEHHO
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BO3MOJKHOTO CII0CO0a TaKOro oOpalieHus He OCHOBAHO Ha (beiepabHOM 3aKOHe.
HopmaruBHblii 1mpaBoBoii akT cyObekta P®, KOTOpBIM periiaMeHTHpOBaH KOH-
KPETHBII Croco0 peanusanuy npaBa Ha oOpaimieHue B (GopMme dICKTPOHHOTO
JIOKyMEHTa (Hapumep, MOCPEACTBOM TOIBKO «3JIEKTPOHHOM MPUEMHONY), cyllie-
CTBEHHO OIPaHMYMBAET IPaBO IPaXKJaHUHA Ha OOpalleHue, TaKk KaKk OH JIMIICH
BO3MOYXHOCTH HaIlpaBUTh 00palieHne KaKuM-T100 HHBIM «3JIEKTPOHHBIMY CIIOCO-
60oM (HampuMmep, Mo IEKTPOHHON nouTe). OrpaHUYeHne MpaB IPaxaaH 3aKOHOM
WJIN MHBIM HOPMAaTHBHBIM MPAaBOBBIM akToOM cyOwbekra PD HemomycTUMO B CHITy
4. 3 cT. 55 Koncturynuuu PO.

HanomuumMm, uto ®enepanbhbiii 3akoH Ne 59-d3 mpemocraBiseT CyObek-
TaM P® oueHb OrpaHUYEHHYI0 BO3MOXKHOCTh PETYINPOBAHUS PACCMAaTPUBAEMBIX
MPaBOOTHOIICHUI: 3aKOHBI M MHBIC HOPMATHBHBIE TIPABOBHIC aKThl CyObeKTOB PD
MOTYT yCTaQHABJIMBATh MOJIOKEHNUS, HAIIPABICHHBIC HA 3aIlIUTY NpaBa IrpaxJaH Ha
oOpallieHre, B TOM YHCJIe yCTaHABIUBATh MAPaHTHH paBa rpak/iaH Ha oOpaleHue,
JIOTIOTHAIOIIME TapaHTHH, ycTaHOBIeHHbIe DenepanbHbIM 3akoHOM Ne 59-D3 (4.2
ct.3 DenepanbHoro 3akoHa Ne 59-03). B paccmarpuBaeMoM B anesuIsSIUOHHOM
OIIpE/ICJICHNH CIlydae HOPMATUBHBIN MPaBOBOH akT cyObekra PD cBsizan ¢ peanu-
3arMel mpasa Ha oOpallieHue, a He C 3alUTOl MpaBa Ha 00paleHue, 1 He COJCPIKHUT
JIOTIOJTHUTEITLHBIX TapaHTH NpaBa rpax<iad Ha oOparienue. Harpotus, oH cyie-
CTBEHHO CyXaeT 00beM 3THX rapanTtuii, 160 denepanbHblii 3akoH No 59-D3 ne
3anpeniaert (Mpasjia U He PerIaMeHTHPYET), a, 3HAUUT, JOITyCKaeT JIFo0bIe He 3ampe-
IICHHBIE (eaepabHBIM 3aKOHOM CIOCOOBI oOpamieHus B (opme 3JIEKTPOHHOTO
JIOKYMEHTa, a He TOJIBKO MOCPEJICTBOM «IJIEKTPOHHOM MPUEMHOI».

Kak neomHokpatHo ykasbiBas Koncrurynmonusiii Cyn P®, cydbekt PD
BIIPaBe HapsiLy C OCHOBHBIMH TapaHTHSIMH TIPaB TPaXK/1aH, 3aKPEIICHHBIMH (efie-
paJIbHBIM 3aKOHOM, YCTaHOBUTb B CBOEM 3aKOHE OMOJIHUTENIBHBIE TapaHTUH
9THUX IpaB, HANPABICHHbIC HA UX KOHKPETU3AIUIO0, CO3AAHUE JTOMOTHUTEIBHBIX
MEXaHU3MOB HX peasi3aliy, C YIeTOM PETHOHAIBHBIX 0COOEHHOCTEH (yCIOBHIA)
U C COOJIOAEHHEM KOHCTHUTYLIHMOHHBIX TpeOOBaHMH O HENPOTHBOPEYMH 3aKO-
HOB CyObekToB P®D (enepanbHbIM 3aKOHAM U O HEJOMYCTHMOCTH OTPaHUUCHHUS
npaB ¥ CBOOOJ YesioBEKa M TpaXkJaHWHa B (hopMe MHOMU, Hexesu (eaepaibHbId
3aKOH; BO BCSKOM ClIyuyae, OCYIIECTBISISI TaKOe pEeryaupoBaHUE, 3aKOHOIATEIb
cyobekra PD He j0/mKkeH BBOIUTDH MPOLEAYPHI U YCIOBUS, KOTOPbIE MCKaXKaroT
CaMo CYIIECTBO TE€X WJIM MHBIX KOHCTUTYIIMOHHBIX MPaB, U CHWKaTh YPOBEHb UX
(henepanbHBIX TapaHTHH, 3aKpeTUIEHHBIX Ha ocHOBe KonctuTyrun PO denepais-
HBIMH 3aKOHaMH, a TaK)Ke BBOJHUTH KaKHe-ITM00 OrpaHMYeHUs] KOHCTUTYIIMOHHBIX
npaB U cBOOOJI, MOCKOJIBKY TAaKOBBIE — B ornpeseiaeHHbIX Koncruryuen PO nemsix
W TIpejiesiax — MOXKET YCTaHaBIMBaTh TOJBKO (heiepaibHbIil 3aKOHOAATENb (CM.,
Hanpumep, nocraonenue Koncrurtyumonsoro Cyna PO ot 18.07.2012 Ne 19-11).

CunTaeM, 4TO TIOJNIOKEHHS HOPMAaTHBHOTO IpPAaBOBOTO akra cyObekra Pd,
YCTaHaBJIMBAIOIIUE KOHKPETHBIH CIIOCO0 oOpamieHus B (opMme SIEKTPOHHOTO
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JIOKyMeHTa (HanpuMep, MOCPEIACTBOM TOJIBKO «AJIEKTPOHHOI MPHEMHOI»), B TOH
YacTH, B KaKOW cozepiKalieecss B HUX PEryIMpOBaHHE — MO CMBICIY, NpHaBae-
MOMY WM IPaBONPHUMEHHUTEIBHON MPAKTHUKOW, — HE IMO3BOJISIIOT HANpPaBIsTh B
yOIMYHbIE OpraHbl 00panieHus B popMe MIEKTPOHHOTO JIOKYMEHTa JII0OBIM JIpy-
THM CIIOCOOOM, HE COOTBETCTBYIOMIMMHU CT. 33, cT. 55 (4. 3) Koncrurymuu PO.

Jlns yerpaHeHus ykasaHHoro HapymeHust deaepanbHblii 3akoH Ne 59-D3 cre-
JIyeT JOTIOIHUTh HOPMOIi, COINIACHO KOTOPOi oOpaleHue B popMe IEeKTPOHHOTO
JIOKyMEHTa MOXKET OBITh OCYIIECTBIICHO JIIOOBIM HE 3alpelieHHBbIM (enepaiib-
HBIM 3aKOHOM crioco0om. TeM cambim, TOJIaraeM, MOBBICUTCSI KOHCTUTYIIMOHHAS
LICHHOCTH TIpaBa rpaxkJaH Ha oOparieHue B IMyOIUuHbIe OpraHbl B (opme diek-
TPOHHOTO JOKyMEHTA.
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doyenm kageopu aOMiHICMPaAmMuUeHO-NPABOSUX OUCYUNIITH
JIveiécbKo20 0epaicadnozo yrigepcumenty HYmMpIUHIX cnpas,
Kanouoam 1opuoudHux Hayk, OOYyeHm
(m. JIvgis, Yrpaina),

Jlyk’sinoBa I'asimna IOpiiBna

doyeHnm xageopu aOMiHICMPAMUEHO-NPABOBUX OUCYUNIITH
JIb8i8CbK020 OeparcasHoo yHigepcumeny 6HYmMpIUWHIX cnpas,
KaHOUuOam 1opuoUudHUx HayK
(m. JIvsis, Vkpaina)

IPABO SIK ®YHJIAMEHTAJIbHA IIIHHICTh CYYACHOI
HUABLIIBALIL

[IpaBo HanexuTh 10 (PyHAAMEHTAIBHUX I[IHHOCTEH CydyacHOi LUBLII3aIli.
VYCBiZIOMJICHHIO [IHHOCTI NpaBa B CHCTEMI COILIaIbHOTO PETYIIOBAHHS MOKIUKA-
HUM CIPUATH aKcionorivHui mifxiz. Cinijy BiJ3HAYUTH, [0 XapaKTCPUCTHKA ITpaBa
yepe3 Kareropii GiocoPpchkol HAyKH — aKCioorii, TOOTO sIK CaMOCTIHHOI COIli-
AJBHOI IHHOCTI, MOMIMOWIIN YSBJICHHS TPO 3HAYCHHS TpaBa y )KUTTI JIIOIUHU. 3
AKCI0JIOT1YHOT TOYKH 30py CHJIa TIpaBa B CYCIUILCTBI B yMOBaX IUBLII3alii mojs-
rae He TUIbKH B HOT0 3/1aTHOCTI OyTH COIIajIbHUM PETYISTOPOM, a i 31aTHOCTI JI0
peaitizaiii CBOOOIH, PIBHOCTI, ICTUHU, CIIPABEITUBOCTI.

VYCBIJOMJICHHIO I[IHHOCTI TIpaBa B CHCTEMi COLIaJIbHOTO PpETYIIOBaHHS
MOKJIMKaHUH CIPHUATH akcioyoriyauid migxia. lle mopiBHSHO MoJjomuil Harpsm
IOPUCTIPYJCHIIT, SKUH OTpuMaB HaykoBe oQopmieHHS B cepeauHi XXcrT.
LlinnicHui (aKciooriyHMK) MiAXig OO0 TpaBa J103BOJIsiE TIMOLIE Ta 00’ €MHiIIe
PO3IISIHYTH HOTO COLiaJIbHY CYTHICTB, XapaKTepHI PHCH, 34aTHICTh PEryJIIOBaTH
CYCIUIBbHI BITHOCHHH TOIIO. Y JIOBITKOBO-CHIIMKIIONICAMYHHX JKEPETIaX aKCiono-
rist (Big rpeusk. 0§10 — WiHHICTL, BApTiCTh, AOYO( — CIIOBO, TIOHSTTS, BUCHHS)
pO3IIANAaEThCsl SIK BUCHHS MPO LIHHOCTI, (ilocodcbka Teopis IMIHHOCTEH, IO
3’SICOBYE SIKOCTI Ta BJIACTUBOCTI IPEMETIB, SIBUIII, POLIECIB, 3aTHUX 3a/I0BOJIb-
HSTHU OTPeOH, iHTEpecH i OaskaHHS JIIOJICH.

AHali3 MOHATTS «IIHHICTB», 3MIMCHEHHI Ha OCHOBI €THMOJOTIi I[LOTO
CJIOBa, JO3BOJISIE€ 3pOOUTH BUCHOBOK, I1I0 BOHO O3HAYa€E 3/1aTHICTh TOTO YH 1HIIOTO
npeaMera abo sBHIIa OyTH KOPHCHUM ISl JOCSATHEHHS MEBHOI METH, a TOMY
CTaHOBUTb 1HTEpEC AJIs JItoANHU. L{iIHHOCTSIMI Ha3MBaIOTh BCE T€, 10 BUKIMKAE
MO3UTUBHE CTABJICHHS JI0 ceOe, po3mIsinaeThes sik Oaro, 100po. OTxe, akcio-
JIOT1YHUM MigXiJ 10 MpaBa MOJSIrac y BCTAHOBJICHHI TOTO, SKMM YHHOM IPaBO
MOX€ MPUHECTH KOPHUCTh JIIOAMHI, CYCIJILCTBY Ta JAEpKaBi. 3 akcioloriyHoi
TOYKH 30Dy, CHJIa IPaBa B CyCMIJILCTBI B yMOBaX ITUBITI3allii OJISATA€ HE TITLKHU B
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TOMY, 1[0 BOHO ITOKJIMKaHO OyTH COLIiaIbHUM PETYJISITOPOM, a | 3/1aTHE CIIPHUSITH
peaizallii TakuxX «BIYHHUX» JTIFOJICHKUX I[IHHOCTEH, Ik CB00O/1a, PIBHICTH, ICTHHA,
CIIPaBE/IUBICTD.

TakuM 4MHOM, BUKOPHCTAHHS aKCIOJIOTIYHOTO METOIY JIaJIo TIiJICTaBy BBa-
JKaTH, 110 NPaBo, 0€3 CyMHIBY, HAJICKHUTH JI0 YUcia GyHIaMEHTaIbHUX IIIHHOCTEH
cy4acHoi nuBinizarii. [[iHHICHI BIaCTHBOCTI mpaBa 00YMOBJICHI TPUPOJIOIO IIOTO
Ha/I3BUYaliHO CKJIaJHOTO (peHOMEHy, HOro 3Ha4eHHsM sIK 0coOnuBoi (opmu
CYCIUIBHUX BiTHOCHH, OTO MICIICM i 3HAUCHHSM y CHCTEMI COIIaJIbHOTO pery-
moBaHHS. BojgHouac mpaBo € YMHHUKOM KOHCOJIAIi CycHiIbCTBa, 3arodirae
BUHUKHCHHIO COIlIaJIbHUX KOH(QJIIKTIB, o0epirae #oro Bin je3opraxizaiiii, cBa-
BULISA, 0e33aKOHHS i Oe3imany. BusHaHHs MIHHOCTI IpaBa — HEOOXITHUN KPOK y
PO3BUTKY MPaBOCBIIOMOCTI, CIIOHYKA€ JI0 aKTHBHOI TOBE/IHKH, OXOPOHH  TpH-
MHOJKEHHSI 3araJIbHOJIIOJICBKHUX LIHHOCTEH.

BuxigHumu 1uist po3yMiHHSI ITpaBa siK COLliaJIbHOT IIIHHOCTI € 10ro 0co0nmMBoCTI
SIK THCTUTYLIHHOTO YTBOPEHHs. 3aB/IsSKN CBOiM IHCTUTYIIHHOCTI NIPaBO HaJliIeHe
HU3KOIO BO)KJIMBUX COLIAIHO 3HAUYIINX BIACTUBOCTEH — 3araibHO000B I3KOBOIO
HOPMaTHBHICTIO, BUCOKOIO ((hopMasbHOI0) BU3HAUECHICTIO 33 3MICTOM, rapaHTOBa-
HICTIO JIEP)KaBOI0, — 1110 PO3KPUBAIOTH HOTO POJIb 3HAYHOI COLIAIBHOT CHIIH.

3natHicTh MpaBa MPOJAYKYBaTH IHCTHTYIIHHE YTBOPEHHS, IO CKIAIAa€ThCs 3
MOCTIHHO JiOYMX 3arajJbHOO0OB’SI3KOBHX HOPM, 1 XapaKTEpHOI JJIsl HOTO OCO-
0:1MBOT HOPMATHBHO-IOPUINYHOI TOOYAOBH COIIaIBHOTO PEryIIOBaHHS YUCHHH €
(yHIaMEHTAILHOIO TPABOBOIO I[IHHICTIO. 3aBASKH IOPUIMYHAM HOpPMaM y Cyc-
MUIBCTBI BUSBISIETHCS MOXKJIMBHUM 1 peajbHUM CTBOPHTH Ha OCHOBI JOCBimy Ta
PO3YMHHX DIIlICHb «... HailHY, OC3MEpepBHY, 3Jaro/PKCHY CHUCTEMY MOJICIICH
TIOBE/IIHKY, 37[aTHUX (TIpH HAJISKHIM OopraHizaiii Ta cTaHi IOPUINYHOT CHCTEMH)
BH3HAYaTH MMOBEAIHKY JIFOJIeH Ha TPUBAIHMHI Yac i B Oy/Ib-sIKMX MacIITabax OXOIIro-
BaTU Ii€I0 CUCTEMOIO BIIHOCHHHM MK HUMH, PEANi3yloud MpPHU IIbOMY IPHHIHIT
piBHOBarm». Ilpu 1pomy npaBoBa matepis 0azyeTbcsi Ha cBOOOJI JIIONEH Ta iX
TBOpUill akTUBHOCTI [1, ¢. 93].

Binomuii ykpaincekuii yuennii M. Ko3toOpa 3a3Hayvae, 110 CTaBICHHS JTIOACH
JI0 TpaBa, WOTO OCMUCICHHS ¥ OIliIHKA BU3HAYAIOTHCS HE TIUTBKH 1 HaBITh HE
CTIJIbKM HayKOBMMH MipPKyBaHHSIMH, CKUIBKH IIHHICHUMH yYCTaHOBKaMH Ta YsB-
JICHHSIMH, aJDKE 1€ 3 YaciB aHTUYHOCTI BIJIOMO, IIIO TIPABO € HE JIUIIC HAYKOIO, a
W MHCTEUTBOM. BOHO IpYHTYy€ThCS He JIMIIe Ha 3HaHHI, a i HA NMEBHHUX LIHHOC-
TSIX — CIPaBEIIUBOCTI, CBOOOMI, piBHOCTI Tomio. [[iHHOCTI % — 1€ TepeayciM
cepa cBiTONIS LY, SIKUH € crTocoOOM HE BUBYCHHSI 1 MOSICHEHHST (PeHOMEHY OyTTs,
30KpemMa IpaBa, a Horo JyXOBHOTO OCBOEHHs, iHTepmperarii. Ha BinmiHy Bin
HayKOBOT'O 3HaHHJ, SIKE HE Ma€ 3aJIe)KaTh BiJ i1ealiB i MOMIsIIB Cy0’€KTa IMi3Ha-
BaJIbHOT AisUTBHOCTI, CBITOIVISIITHE CBITOCTIPHUIHSTTSI € TI€X0 CBOEPIIHOIO Ty XOBHOO
MIPU3MOI0, Yepe3 Ky BiZoOpaXkaeThCsi HABKOJIMIIHII CBIT, @ TOMY HE MOXeE Tpe-
TEHJIyBaTH Ha JIOCTOBIPHICTH [2, c. 13-14].
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3HayHa poJb IpaBa SIK PEryJsITopa CyCIUIBHUX BIAHOCHH MOJISATAE, HacaM-
nepes, B IHCTPYMEHTANIBHIH HIHHOCTI, TOOTO LIHHOCTI «IHCTPYMEHTAY, «3aC00y»
BUPIIICHHS 3aB/iaHb, 110 HAJIEXKaTh JI0 PI3HOMAHITHUX CTOPIH KHUTTS CYCIIiJb-
CTBa — €KOHOMIYHOI, TOJIITHYHOT, KyJIbTypHOI. Pa3oM 3 THM y4eHHii miIKpectoe,
110 ITPaBO Ma€ 1 BIAaCHY LIHHICTH, KA B JIEMOKPaTUYHOMY CYyCITUILCTBI HaOyBae
JIOMIHYIOYOTO 3Ha4eHHs. Y Hal3arajbHIIIOMY BUIVISI BJIACHY I[IHHICTH TpaBa
MO)KHA BU3HAYUTH SIK BUPAKEHHS ¥ yOCOOJIEHHSI CBOOO/IM Ta aKTHBHOCTI JIFOAeH
Ha OCHOBI BIOPSIKOBAaHUX BIJJHOCHH Yy BIINOBIAHOCTI 31 CIIPaBeUINBICTIO,
HEOOXIHICTIO y3TO/KEHHS BOJI M IHTEpPECiB Pi3HUX MPOIIAPKIB HACEICHHS, COIli-
AJIBHUX TPYI, OKPEMHX 1HIUBIIIB. [HIIMMU clI0BaMu, TIpaBo B ifeai — e [iHHICTh
YIOPSAKOBAHOT CBOOO/IH JIIOIMHH, CIIPaBEAIMBOCTI, KOHCEHCYCY. Lls miHHICTh He
BJIACTHBA >KOJHOMY IHIIIOMY COIiaJIbHO-NIONITHYHOMY siBHILy. [IpaBo Moxe Haja-
BaTH 0COOMCTOCTI MPOCTIP [UIsi CBOOO/N, AKTMBHOCTI B TIOBE/[iHIli, BOJJHOYAC BOHO
CHpsIMOBAaHE HA BHUKJIFOYECHHS CBAaBIJUISl, MPOTUCTOSHHS HOMY, Y3TOJDKEHHS ITOBE-
JUHKH 3 MOPAJUTIO Ta CIPaBEUIMBICTIO y BUIIISAI CYO’€KTUBHHX MpaB. 3 OJHOTO
0OKY, MpaBo MPOTUCTOITH CBAaBLILIIO Ta 0E33aKOHHOCTI, 1 B TOH ke 4ac 3abe3re-
qye TPOCTIp JUIsl BIIOPSIIKOBAHOI colliaibHOl cBoOOaM Ta akTUBHOCTI. LI o3Hakn
XapaKTepU3yIOTh TPaBo K (aKTop COLIAIBLHOTO MPOrpecy i caMoCTiiHy COIli-
aNbHYy HIHHICTS [3, c. 344-345].

3pOo3yMiTH COMLiaJIbHy IIHHICTH MpaBa O3HA4Ya€ BH3HAYUTH, PO3KPHTH HOTo
MO3UTUBHE 3HAYEHHSI JUTSI 0COOM 1 CYCHIIbCTBA. XapaKTepH3yIOuH PoJlb IpaBa B CyC-
MITBCTBI, 11i Y4€Hi 3’5ICOBYIOTH, IO COLiajIbHA IIHHICTH IIPaBa IOoJIsIrae B TOMY, 1I0:
MO-TIepIIIe, 3a JOTIOMOTOIO MPaBa 3a0e3Meuy€eThCs 3aralibHUMN 1 CTA0UTBHUI MOPSIOK
y CYCHUIBHHMX BiJIHOCHHAX; MO-JPYTe, 3aBSIKH MPaBY JOCSATA€ThCS BIAMOBIIHICTS,
TOYHICTH y CAMOMY 3MICTI CYCIIUIbHHX BIZTHOCHH, aJPKE IPABOBE PEryIIIOBAHHS CIIPO-
MO)KHE OXOITUTH COLIAIbHO KOPHCHI ()OpMH IPAaBOMIPHOT MOBE/IHKH, BiIMEXKyBaTH
iX BiJ] CBaBULIS 1 HECBOOO/N; TIO-TPETE, MPABO 3a0e3Meuye MOXKIINBICTh HOPMAJIbHUX
AKTUBHUX il 0COOM, OCKUTBKH HE MPUITYCKae HE3aKOHHUX BTPyYaHb y cepy Horo
MPaBOMIPHOT JisUTBHOCTI 3 JIOTIOMOTOK MEXaHI3MIB FOPHIUYHOI BiIITOBITATbHOCTI
Ta IHIIMX NPUMYCOBHUX 3aXOJIiB; MO-YETBEPTE, IPABO Y IPOMAISIHCHKOMY CYCITiIb-
CTBI 3a0e31euye ONTUMAJIbHE TIOEJHAHHS CBOOO/IH 1 CIIPaBe/UIMBOCTI; MO-IT’STe, Ha
MpaBoBii OCHOBI ()OPMYETHCSI TPOMAJISIHCHKE CYCITUILCTBO: PUHKOBA E€KOHOMiKa,
OararomnapTiiiHiCTh, JEMOKpaTHYHa BUOOpYA CHCTEMa, HE3aJIeXKHICTh 3aC00IB Maco-
Boi iH(opMallii Ta mpaBoBa jaepxana [4, ¢. 227].

BianosizHo 10 Takoi BUCOKOI poiii MpaBa B CyCIUILCTBI BOHO TIOBUHHO OyTH
KOHIIGHTPOBAaHUM BHPaKCHHSM i7I€aiB CIPaBEJIUBOCTI, BTIJICHHSIM MOpPaJIbHUX
MPUHIUIIB, 10 NaHYIOTh Y CYCHUIBCTBI. ... Y Cy4acHUX yMOBaX CIpaBe/UIUBICTh
npasa cJjIiJi BOauaTu B HOTO NMPOTrPECUBHIN CIIPSIMOBAHOCTI, JIETITUMHOCTI, BiAIO-
BIZIHOCTI iZieasiaM JieMOKparii Ta rymaHi3my. HaiiBuima 1iHHICTh NipaBa moJjsrae B
HOTO XapaKTEepUCTHIL, K 3HAPSIS COLIAILHOTO MPOrpecy, TapaHTOBaHOCTI HUM
BCe3arajibHOi CBOOOM Ta piBHOCTI [5, ¢. 9].
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[IpaBo HiKOJIH HE 3BOAUTHCS JIHUIIE IO 3MICTY 3aKOHIB, HABITH SKIIIO I1i 3aKOHU
BIJIMIOBIJIAIOTH 1/I€IM CIPABEIIMBOCTI, PO3YMHOCTI, CBOOOM, PIBHOCTI, TOOTO €
npaBoBUMHU 3aKkoHaMH. [IpaBo HikoM He MOXke OyTH 3BE/ICHE 1 710 SKUXOCH 17ealliB.
He moxxe OyTH 3BeJIcHE TPABO 1 JI0 KOHKPETHHUX PIllICHh YU KOHKPETHHUX IPABO-
BiJJHOILICHB COIII0JIOT1YHOT IOpHCTIPY/ICHIIT. Y NpaBi MOBUHHO HArpOMa/IXKyBaTHCh
yce Te MO3UTHBHE, 1110 BiJHANIILIO JIFOJICTBO B TIPOIEC] CBOTO PO3BUTKY» [0, ¢. 1].
ToMy BUIIMM COIiaJIbHUM MPU3HAUCHHSIM TIpaBa € 3a0¢3MCUeHHS, TapaHTyBaHHS
COIaJIbHOT CTa0IILHOCTI Ta MPABOMOPS/IKY, CBOOOIH B CYCITIIBCTBI, YTBEPPKEHHS
CIPaBEIJIMBOCTI.

TakuM YWHOM, I[IHHICHI BIIACTHBOCTI IpaBa 0OYMOBJICHI MPUPOIOI0 IHOTO
CKJIQJIHOTO ()eHOMEHY, HOTO 3HAYEHHSM SIK 0COOJIMBOI (POPMHU CYCITIIBHUX BiIHO-
CHH, MiCLIEM 1 3HAYE€HHSIM y CHCTEMI COLIIaJIbHOTO PETYIIIOBaHHS. 3 iHIIOT CTOPOHH,
MIPaBO € OJIHAM 3 OCHOBHHUX 3aC001B peaizailii CHCTeMH TaKUX 3arajbHOIIFOICHKUAX
LIHHOCTEH, SIK CBOOO/Ia, CIPABEUINBICTh, PIBHICTH TOIIIO.

L{inHicHUI 3MiCT TpaBa IOJISrac TaKoX y WOro CIIPOMOXHOCTI OyTH OJHUM
3 OCHOBHHX 3ac00iB peaji3allil TakuX 3arajJbHOJIOJCEKUAX I[IHHOCTCH, SIK KUTT,
cB00O/Ia, CIIPaBEIUBICTD, PIBHICTH, T1IHICTh, TyMaHi3M, IOPSIIOK, OC3MeKa TOIIIO.
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TI'aBpik Poman OuiexcanapoBuy

doyenm xagedpu KOHCMUMYYIliHO20, AOMIHICMPAMUBHO20
ma misxxchapoonoeo npasa Hayionanvhoi akademii
eparcasroi npukopoonHoi cayocou Yxpainu
imeni boeoana Xmenvruyvkozo, KaHouoam puUOUIHUX HAVK
(m. XmenvHuyokuii, Yxpaina)

IPABO HA OCKAPXEHHS PIIIEHb, 1 UM BE3IISAJIbBHOCTI
JEPXKABHOI IPUKOPTOHHOI CJIYKBEHU YKPATHHA Y KOHTEKCTI
PEAJII3ALII KOHCTUTYIIMHUX IIHHOCTEMN

VY cyuacHMX yMOBaxX KOHCTUTYHIHHOTO pedopMyBaHHS Ta MOJepHizalii
B YKkpaiHi npoOieMarnka KOHCTHUTYLIHHHMX IIHHOCTEW IpUBEpTae BCE OLIbILY
yBary BITUM3HSHHMX KOHCTHUTYLIOHANICTIB. BaskiMBUM 3aBoaHHsSM TWix yac
peanizanii Koncrutynii € miarpuManHs OajlaHCy Ta MPOMOPIIHHOCTI KOHCTH-
TYHUIHO 3axMIIEHWX IIHHOCTeH, MeTH Ta iHTepeciB. KoHctutyuiitHi peanii
AKTyaJli3yl0Th HEOOXIIHICTh CTBOPEHHS CHCTEMH I[IHHOCTEH, SIKi Ha IIE€BHOMY
eTarti colialbHO-eKOHOMIYHOTO PO3BHUTKY CYCIUIbCTBA i JIepKaBU CTaHYTh KEpPiB-
HUMH TIOJIO)KEHHSIMH il 4ac pO3POOKH BHYTPINIHBO! W 30BHIIIHBOI MOJITHKU
KpaiHH, yIOCKOHAJICHHSI YMHHOTO 3aKOHOJIABCTBA Ta MPaB03acToCcyBaHHs [1].

BignosinHo 1o cr. 55 Koneruryuii Ykpainu npasa i cBoO0AM JIIOANHHM 1 TPO-
MaJITHHHA 3aXHIIAI0THCS CYAOM, KOXKEH Ma€ MpaBO OCKAPKUTU B CyJi PillIeHHS,
nii a00 Oe3MisTbHICTh OpPTaHiB JePKABHOT BJIAJH, OPTaHiB MiCIIEBOTO CaMOBpSI-
JIyBaHHsI, IOCAJI0BHX 1 CIy>k00BHX 0ci0 [2]. Peamizarisi [bOro KOHCTUTYLIHHOTO
npaBa Bii0yBa€eThCs SIK pOMasiHaMK YKpaiHH, 1HO3eMIsIMU Ta ocodamu 0e3 rpo-
MaJITHCTBA, TaK 1 IOPUINYHUMH 0co0aMH (B KOJIO SKMX BXOJSTH TAKOXK OpraHd
JIep>)KaBHOT BIIaJIM), 30KpeMa, 3 MUTaHb OCKapXKEHHs B Cy/i pillleHb, i uu Oe3-
JUSUTBHOCTI CyO0’€KTIB BJIQJHUX MOBHOBAXKCHbB, peaizallii OpraHoM BIIAH CBOiX
BJIaJIHUX TIOBHOB@)KCHB, 3aXUCTy B CyAi MiJl Yac o3Iy UBUIBHOI, TOCHOAAp-
CBhKOT 200 aJMIHICTPAaTHBHOI CIIpaBH IHTEPECIB IepKaBH.

[Tpu ubomy, sik 3a3HaueHo B piteHHi Koncruryniitnoro Cyny Ykpainu y cripasi
3a KOHCTHUTYIHHUM 3BepHEeHHM J[3t00u I I1., Spourenko I1. I1., [Tpouenko P. M.
moa0 odiniiHoro TymMadeHHs 4.2 cr. 55 Koncrurynii Ykpainu, cyn He Moxe
BiTMOBHUTH Y TIPAaBOCY/UI, SKIIO 0co0a BBaXKae, IO ii paBa i CBOOOAM MOPYIIICHI
a00 MOPYIIYIOTHCS, CTBOPCHI a00 CTBOPIOIOTHCS MEPEIIKOAM JJIs 1X peaizarii
a00 MaroTh MiCIIe iHIII 0OMEXEHHsI TIpaB 1 cBOOOM. Y cyli MOXYTh OyTH OCKap-
JKEH1 OyIb-sKi pilieHHs, i1 Ta 0e3/IsUTbHICTh OpTraHiB JePXKaBHOI BIajM, OPraHiB
MICIIEBOTO CaMOBPSIIyBaHHs, TIOCAIOBUX YM CIyk00BHX 0ci0. [Tomanus ckapru
JI0 OpraHy, IocazoBoi 0COOM BHIIOTO PiBHS HE TEPEUIKOKAE OCKApKEHHIO IHX
pillieHs, il uu 0e3misuTbHOCTI 10 cyny [3].
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Sk mpaBuwieHO 3a3Havae O.B.J[xaOypis, myOnidHO-IIPABOBI CIOPH OO
OCKapIKEHHS PIlliCHb, il 4 OC3IISUTBHOCTI CY0 €KTIB BIAJHUX TTOBHOBAXCHB, €
HaMOUIBII MOMIMPEHOI0 KAaTeropicio Crpas, 0 PO3NISAAIOTHECS M BHPIIIYIOTHCS
azMiHicTpaTHBHUMU cyaaMu. Came B WX CIpaBax HalOLIbII TOBHO Peasi3yoThes
3aBIaHHs aJIMIHICTPAaTUBHOTO cyfaounHCcTBa [4, c. 1]. 3 iHmoro 6oky, cepexn 3Ha-
YHOTO MacUBY aJIMIHICTPAaTUBHHX CIIPaB, KPIiM CIIPaB IIOJI0 OCKAPKEHHS PillleHb,
I un Oe3isIIbHOCTI OpraHiB AepyKaBHOI BIIaM, BUIULSIOTHCS TAKOXK 1 CIIPaBH, B
SIKMX ITyOJIiuHI Cy0’€KTH BHCTYNAIOTH SIK ITO3MBayi 1 SIKi CTOCYIOTHCS peajrizarii iX
MTOBHOBA)KEHb, MepeI0aueHNX 3aKOHOAABCTBOM 1 SIKi CTOCYIOTBCSI 3aXHCTy 1HTe-
peciB JiepkaBH B aJIMiHICTPATUBHIH, IIMBLUIBHIH 91 TOCTIOAapChKii cdepi.

3aranbHi Ta Crieliaii3oBaHi CyJy, peani3yroun HaJlaHi iM TOBHOBa)KEHHS i3
PO3IISIAY 1 BUPIMICHHS CHOPIB LIONO OCKAPKEHHS (I3MYHUMH Ta IOPUIMYHUMHU
ocobamH pileHs, Ail, 0e3/isIIbHOCTI Cy0’€KTIB BIaJHUX MOBHOBAXKEHbD, 3aXHCTY
X IHTEpeCiB y IMBIILHOMY, FOCIIOIAPChKOMY a00 aJMIHICTPaTHBHOMY CYy/IOYHH-
CTBI, peaizalii opraHaMu Jep>KaBHOI BJIa¥ HaJAHUX iM 3aKOHOM ITOBHOBa)KEHb
4yepe3 3BEpHEHHs JI0 3arajlbHOro abo Crelialli3oBaHOro Cy/y, 3aXHUCTy iHTEepeciB
JICp’)KaBM B CYJOYMHCTBI BIJIOBIHOrO BHIY. TakuMu crpaBaMHu €, 30Kpema,
CTpaBH WIOJ0 OCKAp)KEHHS HAKJIAJEHUX CIy)XO00BHMMHU ocobamu [leprkaBHOT
MIPUKOPAOHHOT CITy>KOM YKpaiHM aIMIHICTPaTHBHUX CTSTHEHD 32 HOPYIICHHS 3aKO0-
HO/IaBCTBa 3 PUKOP/IOHHUX MTUTaHb, OCKapKEHHS NIl un Oe3/isuIbHOCTI i Yac
MIPOBA/PKEHHS y CIpaBax Mpo aJMiHICTpaTUBHI MpaBoONOpyLIeHHs abo poOoTH i3
iHO3eMIIsIMU ab0 ocobamu Oe3 TPOMaISTHCTBA, 10 MOPYIIMIIHN ITPaBUIIa EPETUHY
JICP’KaBHOTO KOPJIOHY a0o0 MpaBmiia nepeOyBaHHs B YKpaiHi, 070 0GhOpMICHHS
3eMEeJIbHHX JUISTHOK Y TPUKOPJOHHIN cMy31, 110/10 y4acTi JlepkaBHOT MPUKOPI0H-
HOI ciy0u YKpaiHu y crpaBax II0J0 BIJIHOCHH IMyOJIIYHOT CITy>)KOW Ta 3aXUCTy
IHTEepECIB JICPIKABH Y IIUX CIIPaBax, pealizalis aJMiHICTPATUBHO-FOPUCKIUITIHHUX
MTOBHOBaKEHb JlepkaBHOI MPUKOPAOHHOT Cy’)kOM YKpaiHU 3 MUTaHb 3/{iHCHEHHS
MPUMYCOBOTO BHJIBOPSHHS 1HO3EMIIiB a00 0cib Oe3 rpomaasHCcTBa abo iX 3aTpu-
MaHHS 13 LI€I0 METOI0 YM 3 METOI0 peaizaiii yroau mpo peaamiciio Ta iHIIi
crnpaBi. OCTaHHIM YacoOM KUTBKICTh CIIpaB II0J0 peajrizalii cy0’€eKToM BIJIaJHUX
TTOBHOBA)XKEHb CBOET BIIaJHOT KOMIETEHIIii 301IBIIY€ETHCS, TOKA30BOO TIPH IEOMY
crajma mpoOieMarnka o(pOPMIICHHS OpraHaMH OXOpPOHH JEPKAaBHOTO KOPIOHY
PEYOBUX IPaB HA JUISTHKU MPUKOPAOHHOI CMYTH B KOHTEKCTI CIIPaBH MPO «IIPHU-
BaTHUH KOP/IOH», a TaKOX CHpaBH, IOB’s3aHI 13 BiJIIKOIYBaHHSM KypCaHTaMH
HamionanbHoi akaznemii Jlep»kaBHOI MpHUKOpAOHHOT ciryOu Ykpainm imeni b.
XMENBHUIIPKOTO BapTOCTI HAJaHUX JCPKABOK OCBITHIX MOCIYT y pasi JOCTpPO-
KOBOTO ITPUMTMHEHHS /T KOHTPAKTy Ha HaBYaHHs a00 Ha MPOXOJKEHHS BIFCHKOBOT
ciry><OM Ta 1HIII TO/iOHI CrIpaBy.

Sk 3a3nauace JI. B. CepBariok, Ha ChOTO/HI iICHY€ HarajbHa 1OTpeda B CyT-
TEBOMY TOJIMIIEHHI JiSUTBHOCTI OpraHiB OXOPOHHU JEP>KaBHOTO KOPJIOHY B iX
BIJHOCHHAX 13 rpomMajasHaMu. [l 1IbOro HEOOXIIHO CTBOPUTH MEXaHi3M iX
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B3a€MOJIIT 3 TPOMaJITHAMH, MPH SKOMY peaizallis mpaB i CBOOOI rpoMajsiH Oyia
0 3BUTbHEHA BiJ| «OIOPOKPATHYHMX» IIEPEIIKOA, a MOpYIIeHI rmpasa i cBoOoan
OIEPaTHBHO Ta €()EKTUBHO MMOHOBIIOBAINCH. 3HAYHOIO MIpOIO 1€ 3yMOBIIIOETHCS
HEOOXI/IHICTIO BiIIPAIFOBAaHHS aJITOPUTMY pealti3allii Ta 3aXKCTy MpaB i cBOOO/,
3aKpIIJICHUX Ha 3aKOHOABYOMY PiBHI, OpraHaMH OXOPOHH KOP/IOHY Ta yIOCKOHa-
JICHHSIM CUCTEMH IOPHIMYHMX rapaHTiii 3a0e3nedeH s mpas i cBOOO/ JIOANHY Ta
rpomasiauHa. OcoOmuBe Miclle B cucTeMi 3a0e3NeyeHHs paB 1 CBOOO JIIOANHH
OpraHaM¥ OXOPOHH JIEPYKaBHOTO KOPJIOHY HAJEKHUTh 3aX0aM aJMiHICTPaTHBHOTO
MPUMYCY, a caMe: aJMiHICTPaTHBHO-3aII001KHNM 3aX0/1aM; 3aX0aM aJMiHicTpa-
TUBHOTO NPUIMHEHHS; 3axo/aM 3a0e3leueHHs MPOBA/DKEHHsS y cIipaBax Ipo
aJIMIHICTPaTHBHI TPOCTYIIKH; 3axo/aM aJMIiHICTPaTUBHOI BiAMOBIIaIbHOCTI.
Cawme B 1iif cepi nepeBakHO peati3yroThCs TOBHOBaXKEHHS JlepikaBHOT MPUKOp-
JIOHHOT CiTy>:x0u Ykpainu [5, c. 286].

OpHiero 13 rapaHTiii 3a0e3neYeH s TIpaB JIIOIMHN B aJIMIHICTPaTHBHO-IOpHC-
JWKIIHHIA ISUTBHOCTI OpraHiB OXOPOHHU JIEP’KaBHOTO KOPJIOHY € 3a0e3IedeHHs
MOXKJIMBOCTI OCKap>KeHHS iX pillleHb, Aid 4K Oe3[isUIbHOCTI B TOPSAKY aIMiHi-
CTPaTUBHOTO CYAOYMHCTBA BIANOBIAHO 10 HOpM Kojekcy aaMiHiCTpaTHBHOTO
CYJOYMHCTBA YKPAiHHU.

Takumu pimieHHSIMH €, 30KpeMa, Haka3W Ta JAWPEKTHBH AjaMiHicTparil
JlepkaBHOT MPUKOPAOHHOT City’kOM VYKpaiHW, Haka3W HayalbHHUKIB OpraHiB
Jlep>kaBHOT IPUKOP/IOHHOT CITyO0M YKpaiHH, B TOMY YHCII pETriOHAIBHUX YIIpaB-
JHb, TPUKOPJOHHMX 3arOHIB, BIIIIIB TPUKOPOHHOT CITy:KOU, KOHCYJIBTAaTUBHUX
MYHKTIB, BUJIAHUX 3[TUTaHb OTIEPAaTHBHO-CITY’)KOOBO1 Taa IMiHICTPATUBHO-IOPHCIANK-
IHHOT TiSTBHOCTI, B TOMY YHCIIi TIOCTAHOBH MPO HAKJIAJICHHS aMiHICTPATHBHOTO
CTATHEHHS, PILICHHS PO MTPUMYCOBE OBEPHEHHS iHO3eMIlsl abo ocolOu 6e3 rpo-
MaJITHCTBA, SIKIO HUMH IOPYIIYIOTBCS HOPMH 3aKOHO/ABCTBA, SKE BHM3HA4ae
MMOBHOBA)KCHHSI BIJMOBIIHUX OPraHiB Ta MOCagoBHUX 0ci0O Jlep:kaBHOI mpuKoOp-
JIOHHOT ciyk0u YKpaiHH, a TakoX IMOPSIOK Ta MpPOLERypy 3AIHCHEHHS HUMH
BIJITIOBIJTHOT MISUTBHOCTI, TpaBa Ta 3aKOHHI 1HTEpPEeCH (I3UYHUX Ta FOPUIUYHUX
0ci0, B TOMY YHMCIII IIO0 SKUX OyJIM MPUHHATI BIAMIOBIHI PillIEHHS, IHTEpECH aAep-
JKaBH, a TAKOXX BUMHEHI OCAI0BUMHU 0cobamu JleprkaBHOT TPUKOPAOHHOT CITY)KOH
VYkpainu aii a0 0e3aisIIbHICT.

[TizcymoByIouM BCe BUILEBHKIIAJICHE, BAPTO 3a3HAYHUTH, IO MUTAHHS OCKap-
JKSHHSI PILlIeHb, i i Oe3/IsUTbHOCTI Cy0’€KTIB BIaJHUX TTOBHOBAKECHBb, B TOMY
yuci i JlepkaBHOT IPUKOPIOHHOT CITyKO0M YKpaiHH, 103BOJISIE peallizyBaTh KOH-
CTHUTYIIMHI IIHHOCTI, TaKi SK: JIFONWUHA, 11 XKHUTTS i 3J0POB’s, YECTh 1 TiAHICTH,
HEJIOTOPKAHHICTH 1 Oe3MeKa, TiIHICTh Ta CB000/Ia, BEPXOBCHCTBO MPaBa, CIpaBe/I-
JIMBICTH Ta MPABO Ha CIPaBETUBHUI CYI.
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MOHATTA TA BUJIA ®OPM BE3IIOCEPEIHBOI YUACTI
YJEHIB TEPUTOPIAJIBHOI TPOMA/IA Y BUPIIIEHHI IUTAHB
MICHEBOI'O 3HAYEHHSA

Yactuna 2 ct1. 2 3akoHy Ykpainu «IIpo micueBe caMoBpsiAyBaHHS B YKpaiHi»
BH3HAYaE, 110 MICIIEBE CAMOBPSITyBaHHs 3/1iHCHIOETHCS TEPUTOPIAIbHUMH IpoMa-
JIAMH CIJI, CEJIUIIL, MICT sIK 0€3M0CEePEIHBO, TaK 1 Yepe3 CUTbChKI, CEIUINHI, MiChKI
panu Ta X BUKOHaBYi OpraHH, a TAKOX 4epe3 paioHHi Ta o0OsacHi paju, sKi npen-
CTaBJISIOTh CHUIBHI IHTEPECH TEPUTOPIAILHUX IPOMAJ CiJI, CEITHII] Ta MICT.

Bianosigno o ct. 1 3akony Ykpainu «I1po MicuieBe caMoBpsiAyBaHHS B YKpaiHi»
TepUTOpiaTbHA TPOMaJIa — II€ XKUTEI, 00’ €THAHI TOCTIHHUM ITPOKUBAHHSIM Y MEKaX
celna, CEJMINa, MICTa, IO € CAMOCTIHHMMH aIMiHICTPaTHBHO-TEPUTOPiaIbHUMHU
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OJIMHUILIMH, 200 NOOpOBIIbHE 00’ €HAHHS JXKUTEIIB KIJIBKOX CiJ, [0 MAaKTh
eqMHUN anMiHicTpatuBHUH 1eHTp. OxHak BXe B CT. 3 3akoHy Ykpainu «Ilpo
MiclieBe CaMOBpSIAyBaHHs B YKpaiHi» BCTAHOBIIOETHCS JIHILE PABO I'POMAJISTH
VYKkpaiHu Ha y4acTh y MICIIEBOMY CaMOBPSIyBaHHI 3a HaJeKHICTIO 10 BiJIO-
BiHUX TepuTopiambHUX rpomaj. Illo x cTocyerbes iHO3eMIIB Ta ocib Oe3
rPOMaJISIHCTBA, TO iX MPABO HA y4acTh y MiCIIEBOMY CaMOBPSIlyBaHHI 3aKOHOM
HE mependaveHo.

dopma GesnocepeHbOro Ge3nocepeHbOT yYacTi TEPUTOPialbHOI rpoMaIn
y BHpIILICHHI TUTaHb MICIIEBOTO 3Ha4YeHHs — 1ie nependadennii Koncruryuiero ta
3aKOHaMM YKpaiHHM, CTaTyTaMH TEPUTOPIaJbHUX TPOMaJ, a TaKOK He 3a00poHe-
HUH TPaBOBUMH NMPUIHCAMH CII0CI0 6e311ocepeHbOro (IIPSIMOT0) BOJIEBUSIBIICHHS
TEpUTOpiaJIbHOT TpOoMajIy 200 ii OKpEeMOT YaCTHHH 3 METOIO BUPILICHHSI HAHBaXKITU-
BIIIMX NUTaHb MICIIEBOTO 3HAUCHHSI.

3akoH Ykpainu «[Ipo MicueBe camMoBpsayBaHHSI B YKpaiHi» 3aKpiluioe 3a
TEPUTOpIAJIbHUMHU TPOMaJaMH TIPaBO MPOBOAMTH TPOMAJICHKI CIlyXaHHS, BHUCTY-
nmatd 3 MICIIEBUMHM IHIlliaTHBaMM, BHPILIYBaTH IUTAHHS MICIIEBOIO 3HAUCHHS
Ha MicreBux pedepenaymax. 3a rpoMajasiHaMy TaKoX 3aKpiIIeHO MpaBo Oparu
y4acTh y 3arajibHHX 300pax IpoMajisiH 3a MicleM npoxkuBaHHs. [lopsaok mpo-
BEJICHHsI BKazaHMX (opM Oe3mocepeHboro HapoaoBIamas (KpiM MicIeBUX
pedepenayMiB) peryioeThCsl, SIK IPABUIIO, Y CTaTyTaX TEPUTOPIaIbHUX IPOMaI.

CraryTH TEpHUTOpIalbHUX I'pOMaJ| MO-Pi3HOMY BH3HA4YalOTh IXHIM CKIajl.
Tak, CratyT TepuTopiaibHOl rpoMaau M. Kuesa, sikuii 3aTBeppKeHU PiieHHIM
Kwuicbkoi Mickkol paau Big 28 Gepesnst 2002 p. Ne 371, Bu3Hauae, 1110 MpaBo Ha
y4acTh y NMPHUHHSTTI PillleHb 3 MUTaHb MICIEBOTO CaMOBpsAyBaHHS y M. Kuesi
MalTh TPOMAJSHM, SKMM YHHHHM 3aKOHOJABCTBOM YKpaiHM HaJaHO NpaBO
rojocy [1].

CraryT TepuropianbHoi rpomMaay M. JIbBoBa, SIKMH 3aTBEpKEHHUN YXBaJIOIO
JIbBiBCBHKOIO MichKOIO pajioto Bij 07.12.2017 Ne 2667, Hajiae mpaBo BCIM KHUTEISIM
M. JIbBOBa Opary yyacTh y 3/1CHEHHI MiCIIEBOTO CaMOBPsIAyBaHHs 0e3 0OMEKEeHb
II0JT0 TPOMAJISTHCTBA, BiKY, KPIM MiCIIEBUX BUOOPIB Ta MiCIIeBUX pedepeHIyMiB [2].

Craryt TepuropiasbHOi rpomamu M. PiBHOro, 3arBepmkenuit PimeHHsm
PiBaeHchKOT Michkoi pamu Bimg 02.11.2001 p. Ne 549, BusHavae, 1m0 wieHaMU
TepuTOpiasibHOT TpomMaa M. PiBHOTO € TpoMaasHu YKpaiHu, siKi MocTiiiHO abo
TUMYACOBO NPOXKMBAIOTh y MEXaxX TepUTOpii MicTa, mepedyBaloTh Ha CTaTHCTHY-
HOMY 0OJIiKy 1 He OOMeXeHi B CBOIX mpaBax [3].

VY cr. 57 Craryty tepurtopianbHoi rpomanu M. CyMu, sSIKHH 3aTBEpKCHUIMA
Pimennsim Cymcbkoi Micbkol pajiu Bijg 26 xoBTHs 2011 p. Ne893, BcTaHOBIEHO, 1110
MicbKa rpomajia (TepuTopiaibHa rpoMajia MicTa) CKIIQIAEThCS 13 CyMYaH — )KUTe-
JIB, SIK1 TOCTIITHO MPOKUBAIOTH y Mexkax M. Cymu. OffHaK y cT. 61 BCTAaHOBIIOETHCS
00OMEXKEHHS, 3T1THO 3 SIKKUM KO)KHOMY CyMYaHUHY, SIKUI Ma€ paBo ToJI0cy Ha BUOO-
pax, 3a0e31euyeThCs BCsl TOBHOTA TIPaB Ha y4acTh y MICBKOMY CaMOBpSTyBaHHI.
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[paBo x rosocy, 3rigHo 3i ct. 70 Koncruryuii Ykpainu, MaroTh JIUIIE IpOMasTHA
VYkpainu, sxi qocsnm 18 pokiB i He BU3HAHI Cy/IOM Hefie3aTHUMH [4].

CraryT TepuTOopiasibHOT Tpomaad M. XMENBHHIBKOTO, 3aTBEpIUKCHHI
Pimennsim XwmenpHUIBEKOT Mickkoi paau Bim 31.05.2017 p. Ne 5, Bu3Hauae, 1o
TEPUTOPIaTbHY TPOMaJY MICTa CKIIAIAI0Th XKUTEN1, 00’ € THAHHI MOCTIHHIM MTPOXKHU-
BaHHSM y Mexkax micTa. [{ikaBoro € HopMma IIbOTO CTaTyTy, sIKa BU3HAYAE, 110 ITPaBO
Ha y4acTbh B iHIIIIIOBaHHI Ta BHECEHHI MHMTaHb Ha PO3IVISA MICHKOI pagy MaloTh
YJICHN TEPUTOPIaIbHOI TPpOMai M. XMEIbHHIIBKOIO, sIKi fJocsimu 16 pokiB [5].

OTxe, B craryrax, 3aKpilUTIOIOYH 3a TEpUTOPIaIbHOIO TPOMaI0I0 ITIPaBO
3MIMCHIOBATH MICIICBE CaMOBPsAyBaHHS O€3MOCEpesHbo, Wil Yac perysro-
BaHHS OKpeMHX (OopM Oe3MOoCcCepeTHhOr0 HapOOBIAA/ BCTAHOBIIOETHCS Pi3HE
KOJIO TaKuX Cy0’€KTiB, 0OMEKYIOTBCS MPU [OMY TpaBa iHO3EMIIB Ta 0ci0 0e3
rpOMaJIsTHCTBA.

BaxnuBrME HOPMAaTHBHO-TIPABOBHMH aKTaMH, IO PETYIIOITH (hopmu 0e3-
MOCEPEAHBOI YUacTi TepUTOPiabHOI TPOMAJH y BHUPIIICHHI NMUTaHb MiCIEBOTO
3HAUYEHHSI, € CTATYTH TEPUTOPIaJIBLHUX TPOMaI.

Y MeTonuuHuX peKoMeHAalisIX mo40 cTBopeHHss CTaryTy TepuTopialbHOT
rpoMajiu, po3po0JICHIX eKCIepTaMHu 3a iHIiaTuBH MiHICTepCTBa PETriOHAIBHOTO
PO3BUTKY, OYy/IBHHILITBA Ta HMTJIOBO-KOMYHaJILHOTO rocriofapcrsa Ykpainu [6],
MIPOTIOHYIOTh Taki (opMu 0Oe3rnocepeHbol y4acTi TepUTOpialbHOI IpoMaad y
BUpILIEHH] MTUTaHb MiCIIEBOTO 3HAUCHHSI:

1) micueBi Bubopw;

2) MicueBuid pedepeHayMm;

3) 3arasnbHi 300pU rPOMAISTH 32 MICIICM MTPOKUBAHHS,

4) MICIICBI iHIIIATUBY;

5) TpOMaJIChKi CIyXaHHS;

6) 3BECpHCHHSI TPOMA/ISIH JIO OPTaHiB 1 MOCAJI0BUX 0Ci0 MiCIIEBOTO CAMOBPSITY-
BaHHs, Y TOMY 4UCIi y (popmaTi eJeKTpOHHOT MeTHILIT;

7) KOHCYJBTAILT 3 TPOMAJICHKICTIO;

8) y4acTh y KOHCYJIBTaTHMBHO-JIOpaJ4MX OpraHax, YTBOPEHHX IPH OpraHax
MICIIEBOTO CaMOBPSITyBaHHSI;

9)ydacth y pOOOTI KOHTPOJHHO-HAIVISIOBUX OpPraHiB OPHIUYHUX OCi0
myOIIYHOTO NpaBa, YTBOPEHHX 3a pileHHsM Pay;

10) y4acThb y pO3MOJIiIi KOIITIB MICLIEBOTO OIO/KETY Yepe3 CTBOPEHHSI Ipo-
€KTIB JIJIsl IOKPAIIEHHS PO3BUTKY TEPUTOPiabHOI TPOMajn Ta/abo ToJI0CyBaHHS
3a HUX (TPOMaJChKHUil OrOIKeT, OIO/KET MICIIEBUX IPOEKTIB).

JlocuTh IiKaBUM € TIepeltik popm Oe3mocepeTHLOr0 HapOIOBIA IS, 3aKPIIIe-
Huii y CratyTti TeputopiaibHoi rpomaan micta Cymu, sikuii OyB 3aTBepKEHHN
Pimennsm Cymcbkol MichKkoi paau Bif 26 sxoBTHsS 2011 p. Ne 893. Kpim mepen-
Oauennx y 3akoHi Ykpainu «IIpo micueBe camoBpsiiyBaHHS B YKpaiHi» (Gopm
OesnocepeHbOr0 HaponoBiIaL s, B CTaTyTi 3aKpilIroeThCs, 10 MPaBO CyMYaH
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Oe3rnocepeIHbO OpaTh yyacTh y 3M1HCHEHHI MiCHKOTO CAMOBPSITYBaHHS MOXe OyTH
pearizoBaHe Y4acTIO y KOHCYJIBTaTHBHOMY OITMTYBaHHI CyM4aH, OOrOBOpEHHI
MUTaHb MICHKOTO HTTS, 3araJIbHOMICBKUX Ta TEPUTOPIAIbHUX TOJIOKAX, MACOBUX
MHUPHHX aKIisgx (MITHHIax, MMOX0/ax, MKETyBaHHIX, JEMOHCTpallisiX), 1HIIHNX, HE
3a00pOHEHHX 3aKOHOM, (hopMax 311HCHEHHsI MICHKOTO caMOBpsityBaHHs. CyMuaHH
MOXYTh OpaTH y4acTh Y poOOTi FPOMAJICBKUX PaJi, [0 YTBOPIOIOTHCS MPU MiChKii
pai 3 METOI0 BMBYEHHS MOTPEO OKPEMHUX KaTeropiil jKMUTENiB MicTa Ta YHMHHOI
NPaKTHKKA HaJIaHHS 1M COLIJIbHUX TOCIYT, 3aJy4eHHs 1X 0 3[1HCHEHHS MiCh-
Koro camoBpsityBanHs. JKuteni micra CyM MOXyTh OpaTH y4acTh y IMPOBEICHHI
TPOMAJICKHX EKCIIEPTH3 IMPOEKTIB pillleHh MICHKOi pajy 3 MHUTaHb, 0 MalOTh
BKJIMBE 3HAYEHHSI JUIs MICbKOI rpOMaji, BU3HAYAIOTh OCHOBHI HAIpsSIMH COIli-
AJIbHO-EKOHOMIYHOTO Ta KYJIBTYPHOTO PO3BUTKY MicTa [4].

[IporpecuBHUM y peryitoBaHHI HOBUX ()OPM ydacTi WICHIB TEPUTOPiaJIbHOT
TPOMa/IM ITiJ1 Yac 3/11HCHEHHS MICIIEBOTO caMOBpsiiyBaHHs € CTaTyT TEpUTOpiaiib-
HOi Tpomaju micta PiBHe, 3arBepmkennit Pimennsm PiBHeHCHKOT MichKOi pajan
Bim 02.11.2001 p. Ne 549. V ct. 25 CraryTy 3aKpilUICHO, 1[0 OPTaHU MiCIIEBOTO
CaMOBpS/yBaHHs 3a0€3MeUyI0Th PO3BUTOK HOBHX ()OPM ydacTi WICHIB MiChKOi
TEpUTOpiaIbHOI rPOMaM y 3/1iHCHEHHI MiclieBoro camoBpsayBanHs. Hosi popmu
MOXKYTb IHIIIFOBAaTHCS WIEHAMH MICHKOi TEPUTOPIaIbHOT IPOMaJIN, @ TAKOXK BCTa-
HOBJIFOBATHCSI OpraHaMM MICIICBOTO CaMOBPSIIyBaHHs BIAIOBITHO J0 PO3BUTKY
HOBITHIX iH(pOpMaNiHUX TexHousorii. Takumu GopmamMu MOXyTh OyTH BH3HA-
YCHHS TOJIMH Ta A0OHEHTCHKOT JTiHIT TeIe(hOHHOTO 3B’ SI3KY sl 0€3MO0CEPETHBOTO
Ta PEryjsipHOTO CITUIKYBaHHS ITOCAJOBHX OCI0 MICIIEBOrO CaMOBPSAYBaHHS 3
JKUTEISIMU MICTa; TPOBEACHHS PEryJsIpHUX ONMTYBaHb JKUTEIIB MicTa uepes
KOMIT'10TepHy abo TenedoHHy iH(opManiiHy Mepexy; po3milneHHs iH(opma-
il 3 MUTaHb MICIIEBOTO CAMOBPSIyBaHHs Ha EJIEKTPOHHHUX CTOPIHKaX MiChKOi
pamy Ta MICBKOTO TOJIOBH, @ TaKOX PO3MIIEHHS aJpEec-CKPHHBOK ITO0CATOBUX
0ci0 MicIeBOro caMOBpsAYBaHHS B €JIEKTPOHHIHN MOIITI 3 METOIO PETYISPHOTO
OTpPHMaHHS 3alUTaHb Ta MPOTIO3UIII MEIIKaHIIB MiCTa; OpraHi3allisi TeJIEMOCTIB
JUTst OE3MOCEPEIHBOTO CIUIKYBAaHHS MEIIKAHINB MIiCTa 3 TOCAaJOBHUMH 0CO0AMU
MICIIEBOTO CaMOBPSIIyBaHHsI, 30KpeMa Mijl 4ac MPOBEACHHS T'POMAJCHKHUX CITy-
xaHb Toulo [3].

[lincymMoByrOUH, BAPTO 3a3HAYUTH, 1110 MEPEIiK GopM Oe3mocepeIHbOI yuacTi
TEPUTOpIaJIbHOT TPOMAJM Y BUPIIICHHI ITUTaHb MICIIEBOTO 3HAYCHHS, 3aKpiruie-
Huii B Koncrurynii Ykpainu ta 3akoni Ykpainu «I[Ipo micuieBe camoBpsiIyBaHHs
B YKpaiHi», HE € BHYEPIHMM. Y cTaryTaXx TEpPUTOPiaJbHUX TPOMaJ MOXYTh
3aMpoBaKyBaTHCS HOBI (hopMH 0E3MOCEPETHHOTO 3IHCHEHHS TEPUTOPIATBHOIO
TpOMaJIO0 MICLIEBOTO CaMOBPSITyBaHHSL.
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I'apiescbka Mupociaasa bornanisna

doyenm Kageopu YyusitbHO20 NPasa ma npoyecy
XmenoHuywvkoeo yHisepcumemy ynpasninta ma npasa imeri Jleonioa FO3vkosa,
KaHOUuOam iopuouyHUxX HayK
(m. XmenvrHuyskuii, Yxpaina)

BIABIJI CYJUII SIK TAPAHTISI HEYIEPEJKEHOCTI CY/UII
Y HABLTLHOMY CYIOYHHCTBI

HesanexHicTh Ta HEYIEPEeHKEHICTh CYJy € OJHIEI0 3 HAWBAXKIIMBIIINX O3HAK
JIEMOKpaTHYHOI Ta MpaBoBoi JiepkaBu. Lle oHa i3 OCHOBHMX 3acaj Cyl0YMHCTBA
B YKpaiHi, OJJ1H 13 0CHOBOIIOJIOKHUX PUHIIMIIIB OpTaHi3allii Ta isuIbHOCTI Cy/10-
BHX OpraHiB 3a KOPJIOHOM, 30KpeMa y npasi €Bporneiickkoro Coro3y.

B VkpaiHi, sk i B 0ararboX IiHIIUX JIepKaBaX, [CH MPUHIUI PEai3yeThCs
B TOMY 4YHMCJIi 3@ JOIIOMOTOI0 BCTAHOBJICHHS y Taily3i IpOIeCcyajbHOrO IpaBa
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IHCTUTYTY BiJIBOJlY, OCKUIBKH BIJIBiJl — 1€ 3asBa MPO HEAOBIPY CKIIAAy CYIY, IO
po3mIAaae CrpaBy 4M IHIIMM yYacHUKaM IMBIIBHOTO TIPOIECY, 3 MiJICTaB HasB-
HOCTI CyMHIBIB y HOTO HEYNEpeIKEHOCT Ta 00’ €KTUBHOCTI.

Cran cyqounHCTBa B YKpaiHi yIPOIOBXK OCTaHHIX JIEKUIBKOX POKIB BHCBIT-
JIMB aKTyaJIbHICTh TIPOOIEeMH pealtizalii npaBa ocobu, sika Oepe ydacTh y Crpasi,
3asBUTH BiJBiA. Lle mpaBo po3mismaersest sk croci® 3a0e3reueHHs] mpaBa Ha
He3aJIe)KHUH Ta Oe3cTopoHHil cya. [lieBicTh MexaHi3My Horo peaiizanii TiCHO
MOB’s13aHa 3 PIBHEM JIOBIPH JIFONCH 110 CYIy, SIK IO OpraHy BIIaJIH.

3a CBOEIO CYTTIO MPaBO Ha BiJIBiJ € IUBUILHOIO MTPOIIECYAIBLHOIO FapaHTI€elo,
o 3a0e3rneuye HANCKHUN CKIIAJ Cydy U BHPIIICHHS IMBIIRHOI CIIpaBH Ta
HaJISKHUH CKI1aJ 0Ci0, SIKI CIIPUSIIOTH Cyay B ii BUpIIICHHI.

Sk BIpHO BIAMIYAIOTH NPOLECYANICTH, CYyIOBa TPOLEIYpPa BBAKAETHCS
CIpaBeJIMBOIO TUIHKH TOAI, KOJIM BOHA CIIPSIMOBaHa Ha 3a0€3IeYeHHS BEPXOBECH-
CTBa IpaBa, 3aKOHHOCTI, PIBHOCTI YYaCHHKIB IPOIECY MEPE] 3aKOHOM 1 CyIOM,
3MarajgbHOCTI, TIacHOCTI Ta BigkpuTocTi. [IpodecioHanizm, He3alnexHICTh Ta
HeyTepe/PKEHICTh CY[/IiB € HEOAMIHHOIO TapaHTIE0 CIIPABEIMBOTO BUPIIICHHS
cynoBux cropis [1, ¢. 52].

HeBunankoBo crpaBe/UIMBUI Ta HEYNEPEPKCHUH PO 1 BHUPIIICHHS
IUBUILHUX CIIPaB BiJHECEHO 10 3aBJIaHb HuBLIbHOTO cymounHcTBa (cT. 1 LIIK
VYkpainu) [2], a TPUHIMIT HE3aJCKHOCTI CY/IiB € OHIEI0 13 OCHOBOIOJIOKHUX
3acaj opraHizamii Ta JisTIbHOCTI CyJOBHX opraHiB B YkpaiHi (ct. ct. 126, 129
Koncrurynii Ykpaiun).

3rizHo 3 4. 1 c1. 6 KoHBEHIIT Mpo 3aXHCT MpaB i OCHOBOIOJIOKHUX CBOOO
JIFOZIMHYU KO’KEH Ma€ TpaBoO Ha CIPaBEIMBHH 1 IMyONIYHUI pO3IIsi HOTO CIpaBH
YOPOJOBXK PO3YMHOIO CTPOKY HE3AJICKHHUM 1 0E3CTOPOHHIM CY/IOM,BCTAHOBICHUM
3aKOHOM, SIKUI BUPIIINTH CITip 1010 HOTO MpaB Ta 000B’A3KiB IUBIILHOIO Xapak-
tepy [3]. OTxe, OJIIOKEHHSIMHU MI>KHAPOIHOTO JIOTOBOPY BU3HAYEHO HEOOXITHICTh
(hopMyBaHHSI TaKOTO CKJIAJy CYIY, SKHH OM HEe3aJIe)KHO Ta 0E3CTOPOHHBO PO3IVIS-
HYB Cy/IOBY, B TOMY YHMCJIi i IUBLIBHY, cripaBy. ClipaBa B TOMY, IO SIK VISl CYIY,
TakK 1 JUIsl YYaCHUKIB MPOIIECY, SKUM MOXKHA 3asiBUTHU BIJBiJl, € CIIIBHI IiJICTABH
JUIsl BiZIBOIY, IO CBiA4YaTh NMPO HEOO €KTHUBHICTH Ta YNEPEKEHICTh BKa3aHUX
oci6. Ock yomy Bumora KoHBeHIii mo/10 cki1aay Cyay IMOBHHHA PO3LIHIOBATHCS
SIK MDKHapOJHHUH CTaH/AApT, SIKMI OTpUMaB CBil PO3BUTOK Ta BTUICHHS y BHYTpI-
JIep>)KaBHUX HOPMaTHBHUX aKkTaxX. BUXo/s4u 3 BUIIICHABEICHOTO, ITPAaBO Ha BiJIBi
K OKpeMa IMBIUIbHA MPOleCyalibHa TapaHTis BUCTYINAE MIXKHAPOIHO-IIPABOBOIO
rapaHTi€lo, TOJIOKEHHS SIKOT PO3IIMPEHI Ta JETAlIbHO PO3MHCaHI CTOCOBHO HE
TUIBKHU CyJy, ajie ¥ IHIIMX yYaCHUKIB UBUILHOTO MPOIECY Ha BHYTPIAEPKABHOMY
piBHi [4, c. 108].

Y Bci yacu cyau 31HCHIOBAIIH TPAaBOCY/I/IS Ha 3acaiaX BEpXOBEHCTBA IpaBa. Y
[[bOMY CTOCYHKY HaBiTh JJOTPUMaHHS €THYHUX HOPM MOYKE MaTH I€BHE 3HAYCHHSI.
[TuranHs nonsrae B J0BIpi, Ky IIOBHHHICYAN PEai3oByBaTH B JJIEMOKPAaTHUIHOMY
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cycninbeTBi. ToMmy Oynb-sKni cyais, SIKUi 0OIpyHTOBAHO MiI03PIOETHCS Y BIJICYT-
HOCTI HEYIIEPEIKCHOCTI, MOBUHECH3AIBUTH caMOBiIBiN (KacmunvoAnweap npomu
Icnanii (Castillo Algar v. Spain)) [5].

BiyzepkanaeHHsIM NPUHINITY BEPXOBEHCTBA NpaBa Mae OyTH CIUJIbHA OCHOBA
JUISL 3aCTOCYBaHHS IOPUCTaMH, 3alHSATHMH Y CYJIOYMHCTBI, NPABOBUX 3HAaHb,
MOpaJIbHO-eTHYHUX 3acaj], TIPaBOBUX iJel Ta KoHuenuiid. OJHaK 1040 BHU3HA-
YEeHHsI KPUTEPiiB BKa3aHOI MiZICTaBH JUISl BIABOMY, sIKi Oyli O ONTHMaJIbHUMU SIK
JUTS CYJUTIB, TaK 1 aJIBOKATIB, IIbOTO He 3Halaemo. Hacammepen uepes Te, 110 Hema
LITICHOT IPAKTUKHU CY/IIB KacalliiiHOT IHCTAHIIIi 3a I[i€f0 miacTaBoro. [HIIOW npu-
YHHOIO € T€, IO 10 IPAKTHKY (OPMYIOTh CY/li 3 BIacCHUM OaueHHsM. HaiimeHn
BaroMoI0 NPUYUHOIO IIHOTO BBAXKAEMO T€, 110 (DOPMYIIIOBaHHS «OOCTaBHHHU, SIKi
BUKJIMKAIOTh CYMHIB B 00 €KTHBHOCTI Ta HEYIEPEDKEHOCTI Cyli» € 3aHaaATo
3arajJbHUM. AJDKE 32 OpIEHTHP MOXKHa Opath Kputepili €BpomnenchKoro cymy 3
nipaB sironuan (nani — Cyn). Tak, y pimenni Cyay Bin 10 rpyauas 2009 p. B cripasi
«MwupoHeHKo 1 MapTeHko nmpoTu YKpaiHu» Oylno KOHCTAaTOBAaHO IMOPYILCHHS II.
1 ct. 6 KoHBeHIIiT Ipo 3aXUCT MpaB JIOIUHU i OCHOBOIMOJIIOXKHHUX CBOOOM. Llum
pimeHHssM €BponelicbkuM CyJ0M BU3HAHO MOPYLIEHHS MPUHIMIY O€3CTOpPOH-
HocTi cyny. Tak, y . 66, 69 1 70 11boro pilieHHs BKa3aHo, 10 3TiIHO 3 YCTaJICHOI0
nipakTrkoto Cyjy, HasiBHICTh O€3CTOPOHHOCTI Ma€ BU3HAYATHUCS, JUIsl [IIICH ITyHKTY
1 crarTti 6 KoHBeHIlii, 3a TOMIOMOTO0 Cy0’€KTUBHOTO Ta 00’ €KTHBHOTO KPUTEPIIB.
3a cy0’€KTUBHUM KPUTCPIEM OI[IHIOETHCS OCOOMCTE MEPEKOHAHHS Ta MOBEIHKA
KOHKPETHOTO CY/I/Ii, TOOTO UM BHSIBIISIB Cy/JIsl yIIEpEKEHICTh 200 O€3CTOPOHHICTh
y IaHii cnpasi. BiAmoBimHO 10 00’€KTUBHOTO KPUTEPI0 BU3HAYAETHCS, CEPEl
IHIIUX ACTEKTiB, YM 3a0e3MeuyBaB Cyjl K TaKUil Ta HOro CKJia BiJCYTHICTh Oy/Ib-
SIKMX CyMHIBIB Y HOT0 0€3CTOPOHHOCTI. Y KOXKHIH OKpeMili cripaBi CiiiJi BUSHAYHTH,
YM MalOTh CTOCYHKH, IO PO3IVISJAIOTHCS, TaKy MPUPOIY Ta CTYIiHb, IO CBil-
4aTh MpOo Te, IO CyA He € 0e3CTOPOHHIM. 3aCTOCOBYIOUH 00’ €KTUBHUI KPUTEPIH,
cIlij 3’sicyBaTH, YW ICHYIOTh, OKPIM CaMOi MOBEIIHKU Cy/A[i, TeBHI (akTH, sKi
MOXYTb CIIY’)KUTH MIJICTABOIO JUII CyMHIBY B iforo Ge3croponHocti. ToOTo mpu
BH3HA4YEHHI HAsSBHOCTI y BIJIOBIJHIN ClIpaBi 3aKOHHHX MiJIICTaB CyMHIBAaTHCS B
0E3CTOPOHHOCTI TIEBHOTO CY/Ii TO3HUIlisI OCOOH, PO SIKY HIIEThCS, Ma€ BaXKIIUBE,
asie He BUpIIanbHe 3Ha4YeHHs. BupimanbHe 3Ha4eHHS NPH IIbOMY MaTHME MOX-
JIMBICTh BB)XKaTH TaKi CYMHIBU 00’€KTUBHO OOIPDYHTOBaHUMH. Y IIbOMY 3B’SI3KY
HaBITh BUJMMI O3HAaKHM MOXYTh MaTH IIEBHE 3Hau€HHs a0o0, IHIIMMH CIIOBAMH,
«Mae He JIMIIe 311HCHIOBATUCS MTPAaBOCYAS — Ie Mae OyTH BUIHO, 1110 BOHO 371~
CHIOETBCSD). AJDKE HIIeThCsl PO HEOOXiAHICTh 3a0e31eueHHs I0BIpH, Ky CYIH B
JIEMOKPaTUYHOMY CYCIUIBCTBI HOBUHHI BCEJISITH Y IPOMAJICHKICTB [6].

VYBara Tako)K MOBHHHA NPUAUIITUCS TNHTAHHSAM BHYTPIIIHBOI Oprasiza-
uii (/1epcax npomu benveii (Piersack v. Belgium)). IcHyBaHHs HalioHaabHUX
poreyp 3a0e3NeyeHHs HeyepeKEHOCTI, 30KpeMa IPpaBuil, 1[0 PETYIOI0Th Bill-
BEJ/ICHHS CY/|IiB, € 3HAYMMHUM (hakTopoM. Taki mpaBuiia IEMOHCTPYIOTh OCOOIHUBY
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yBary HaliOHaJILHOTO 3aKOHO/IABCTBA JI0 YCYHEHHS BCIX OOIPYHTOBaHHMX CyMHi-
BiB y HEYMEPEDKECHOCTI Cy[Il ad0 Cyay i SBJSIFOTH COOOK0 CIipoly 3a0e3neuuTn
HeyTepe/PKEeHICTh, YCYHYBIIN NPUYUHNA TakuX CyMHiBiB. Ha momarok mo 3abes-
MeYCHHS BIZICYTHOCTI yIEpe/KEHOCTI SIK TaKOi IpaBuIiIa CIpsIMOBaHI Ha YCYHEHHS
Oy/ib-SIKMX O3HAK HE0O €KTUBHOCTI i CITYT'YIOTb JUTs 3MILHEHHS JIOBIPH 10 CY/IiBY
cycninbetBi (I1gpaiugep i [nankae npomu Ascmpii (Pfeiferand Plankl v. Austria))
[7]. Cyn Gepe TakimpaBuia JO yBaru, KOJIM Ja€ BIACHY OIHKY TOTO, 4d OyB
«CyI» HEYTEpeIKEHUM, 30KpeMa TOro, Y MOXKYTh CYMHIBH 3asIBHUKA BBAYKATHCS
00’€KTHBHO OOTPYHTOBaHHMH.

IcHye nBa BapiaHTH, KOJM MOXKYTh BUHHKHYTH CYMHIBH B HEYNEpeKEHOCTI
cyny. Ilepumii Mae GyHKIIOHAIBHUI XapakTep i CTOCYETBCS, HAIIPUKIAM, 3iH-
CHEHHsI pi3HUX (QYHKIIH y paMKax CyITOBOTO IPOIECy OJHIEIO i Ti€I0 % 0CO00I0
a00 HasIBHOCTI 1 €papXiyHMX 3B’SI3KIB 3 1HIIMM YYaCHUKOM CYIOBOTO 3aCiIaHHSI.
Jpyruii Mmae ocoOUCTHI XapakTep 1 3yMOBJICHUH IMOBEIIHKOIO CYIUIIB Y KOHKPET-
Hiif cripasi [8].

CBoro yacy €Bporieiicbkuii Cy/1 3 IpaB JIIOIUHN BCTAHOBHB, 1[0 BUMOT'a «HEY-
Mepe/HKEHOCTI» Ma€ JBa acleKTH.

[To-nepme, cyans moBuHEH OyTHM CyO’€KTMBHO BUIBHHMH BiJI 0COOMCTHX
ynepemkeHns abo npuctpacreid. [lo-apyre, BiH moBrHEH OyTH 00’ €KTUBHO HEyTIe-
peIUKeHNH, TOOTO TapaHTOBAHO BUKJIFOYATH Oy/Ib-51Ki OOIPYHTOBaHI CYMHIBH LI0JI0
I[BOTO.

€Bporeiicbkuii Cyjl TakoX BKa3aB, M0 JJIs BIpH B HE3aJICKHICTh 1 HEYIepe/I-
JKEHICTb Cy/ly Ba)KJIMBI IX 30BHIIIHI 03HAKU, OCKUIBKH M1/l TUTAHHSIM 3HAXOASTHCS
roBara i aBTOPHTET, SIKi CyAH B JIEMOKPAaTHYHOMY CYCIUIBCTBI IIOBHHHI BCEISTH
TPOMaJICHKOCTI.

B VkpaiHi, sk i B 0araTboX IHIINX JIepKaBax, [CH MPUHIUIT Peai3yeThCs
TAKOX 32 JJOTIOMOT'OI0 BCTAHOBJICHHS B Tally3i MPOLECYalIbHOTO ITpaBa iHCTUTYTY
BIZIBOJLY CY/II BiJl y4acTi B po3niisizi cripasu [9, ¢. 65], 1o mae Ha MeTi BiiCTOpO-
HEHHS BiJI y4acTi B CIIpaBi Cy/JIiB, II0JJ0 HEYNIEPEHKEHOCTI SIKUX € CYMHIBH.

[HCTHTYT BiIBOAY CYIUIl € HE TUIBKM BaXKIIMBHM IPOLECYaJIbHUM 3ac000M
3a0e3MeueHHs] HeyTIepePKEeHOT0 i 00’ €KTMBHOTO CYAOUYMHCTBA, HIJISIXOM YCYHEHHS
3 MPOLECY PO3INISITY CIpPaBU OyIb-sKOTO YIEPEIKEHOTO CTAaBICHHS 10 0Ci0, sKi
OepyTb y4acTh y crpaBi, 3 OOKy Cy[y, a i TapaHTI€l0 aBTOPUTETY CYIy SIK OpraHy
MPaBOCYIS B 04ax TPoMajisiH. Pa3oM i3 THM MOOJMHOKI JTOCIIJDKEHHS poOIeMu
BiJIBOJLY CY/JIIB, III0 MaJIU MICIIC B FOPUIUYUHIN TOKTPHHI, 0€3yMOBHO HE BTPATHIH
CBOTO 3Ha4YeHHs B JaHuil yac. OJHaK CydacHE yKpalHChKE IMBUIbHE IMPOIECY-
aJbHEe 3aKOHOJABCTBO Ta NMPAKTHKA HOTO 3aCTOCYBaHHS CBiYaTh MPO HaraibHy
HeoOXiHICTh pehopMyBaHHs IHCTUTYTY Biasoxy [10, c. 66].

BinBig cymy € BaJIMBOIO TapaHTIER0 3a0e3MEUeHHS Ta 3aXUCTy MpaB i
IHTepECIB JIIOMUHKA Ta I'pOMajsHUHA. [l0BHA HE3aJEeKHICTh CyIIl BiJl y4acHU-
KiB IIMBUIBHOTO TIPOIECY, HOTo abCoIroTHA OE3CTOPOHHICTB 1 HE3alliKaBJICHICTh
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3a0e3MeUy0Th CIIPaBeIUBUMN, HEYTICPEHKCHUN Ta 00’ €KTUBHUH PO3IIIS CIIPABH,
BCTAHOBJICHHS ICTMHHU W YNPOBA/KCHHS 3arajibHOi MPaBOBOI PIBHOBaru B CyC-
nigbeTBi. Leit iHCTUTYT 3a0e3meuye HeynepekeHe, IPaBIIbHE, 3 TOTPUMAHHIM
yCIX BUMOT IMBUIFHOTO MPOIECYaTbHOTO 3aKOHOIABCTBA BUPIIICHHS TUBLIBHOT
CIIpaBH.
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I'mnsixa Oner CepriiioBna

HAYanIbHUK YRPAGIIHHA NAAHYSAHNS Md KOOPOUHAYIT NPABOGUX OOCTIONCEHD
6 Yxpaini Hayionanvhoi akademii npagosux Hayk Vkpainu,
acucmenm Kagedpu meopii ma ¢pinocoghii npasa
Hayionanvnoeo opuduunoeo ynigepcumemy imeni Apociasa Myopoeo,
KaHouoam IopuouyHuUxX HayK
(m. Xapxie, Yxpaina)

OIHHICTDb MPABA B KOHTEKCTI TIPABOPO3YMIHHSA

L{inHicHe BMBYEHHS NpaBa Ma€ BaKJIMBE NPAKTHYHE, HAYKOBE W MoOpajbHE
3HaueHHs. BOHO JJae MOXJIMBICTh 3BEpHYTH yBary He TUJIbKH Ha COL[IOKJIACOBI Ta
COIIIOKYJIBTYPHI OCHOBH ¥ JICTEpMIHAHTH MpaBa, 3B’5130K 3 JCPIKaBOI0, a i Ha HOro
JTyXOBHI aCIleKTH, BioOpaXkeH1 HUM ifieain. be3 iHHICHOTO MiIX0y HEMOXKIINBO
BUSIBUTH NIPU3HAYCHHS [TPaBa y 3arajbHOJIOACEKOMY, COLIaIbHOMY i KYJIBTYPHOMY
PO3BHUTKY, 3p03yMITH crielii]iky HOro MpUpOIH SIK JyXOBHO-IIPAKTHYHOTO 3aC00y
OCBOEHHSI CBITY JIFOZIbMHU. be3 HhOTo 3a/IMIIaloThCs B TiHI KOHCTPYKTHBHA, TBOpYA
POJIb CBiOMOCTI Y cepi mpaBa, 0COOUCTICHI aCIICKTH MpaBa.

[HTepec, 1110 3pocTae 0 MIHHICHUX aCICKTIB MpaBa 3HAXOMUTHCS B MOJI 30py
HE TUIbKM TCOPCTHKIB TpaBa, ajic i CHCIIaiCTiB rajly3eBUX FOPUINYHUX HAyK.
Oco0nuBy aKkTyanbHICTh IIIHHICHUH MiAXiJ OTPUMYE B HAyKOBUX JOCIHIIKEHHSIX
KOHCTUTYLIHHO-TIPaBOBOT NpOoOIeMaTuKi. BakiaMBIiCTh JOCITIPKEHHS TPUPOAN
KOHCTUTYLIWHHUX LIHHOCTEH 0OyMOBJIEHA HE TINBKU MWJIBHOIO YBarolo J0 HUX 3
OOKY BUEHHX 1 IPaKTHKIB KOHCTUTYIIIHHOTO 1IpaBa, aje i peryisTHBHO-I0pUANY-
HOIO 3HAYYIIICTIO, sIKa SIBJISIE COO0I0 peasibHy MOXKIIMBICTD KOYKHOT KOHCTUTYIIIHHOT
LIHHOCTI Oe3rmocepeHbO BILUIMBATH Ha CYCIUIbHI BIIHOCHHH, ITPAKTHKY JIEPiKaB-
HOTO PO3BUTKY.

Tpancdopmartist yKpaiHCHKOTO CYCIHIJIbCTBA B HANpPsIMi IIMBLTI30BaHUX (GopM
opranizanii HeMoJIMBa 0e3 yTBEpPKeHHsSI HOro Ha 3acajax Inpasa, iHTepec 10
SIKOTO HIKOJIM HE MOCIa0IIIoBaBCs Hi Y TEOPETUKIB MpaBa, M0 PO3MIsAaloTh HOTO B
MIMPIIOMY COIiaJIbHOMY KOHTEKCTI, HAMaralouuch BUHTH 32 MEXi CYTO eMITipny-
HOTO YM MparMaTiyHoro OaueHHs 1pasa, Hi y (inocodis, sKi y BUPIICHHI €]
npoOsiemMy BOAYaloTh BKIMBY YMOBY LIUTICHOTO PO3YMIHHS CYCHUIBHHUX MPOLIECIB
i BIutMBY Ha HEX [1, c. 3]. ¥ cyuacHuX peanisix 0cOONMBOI aKTyaJbHOCTI HaOyBae
aHaJi3 JIep>KaBHO-IIPABOBUX SIBUII Y€PE3 IPHU3MY aHTPOIIOIIEHTPU3MY, IIiHHICHO-
OpiEHTANIHOTO BUMIpY IpaBa 1 JAepKaBH, 30PIEHTOBAHOCTI MONITHUKH B TIEPILY
4yepry Ha npoOemy JironuHu. [le 3yMoBITIO€ He TPOCTO HEOOXAHICTh PO3IIHPCHHS
(inocodcrKo-TIPaBOBUX JIOCIIIKEHb, a i MOTPedy KOMILIEKCHOTO JIOCIIKCHHS
npasa sIK 0COONMBOTO (PEHOMEHY JIFOICBKOTO OyTTS Ta HOTO POl Y YTBEPPKEHHI
3arajibHOJIIOJICBKUX [[IHHOCTEH B peasii CyCriIbHOTO KHUTTSL.
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VY cyuacHill I0pUANYHIN Hayll BiJOyBa€ThCSl IHTEHCHBHHI MPOLEC MOMIYKY
TAKOTO TUITy NPAaBOPO3YMIHHS, SIKHI OM BpaxoByBaB SIK ICTOPUYHUI JOCBIJ Kpa-
{HH, TaK 1 CBITOBI JIOCATHEHHS B JIOCII/DKEHHI NPaBOBHX OCHOB CYCIIBHOTO
XUTTS. SIK 3a3Havae Bigomuid ropuct B. B. JlanrteBa, BincyTHICTH B Halliil ropu-
CTIPYICHIIT JIOCTaTHBO ABTOPUTETHOI Ta 3araJbHOBU3HAHOI MO3MLIT Y ILBOMY
(dbyHIaMEHTAILHOMY JUISl HEl MUTaHHI TATHE 32 OO0 1 BIJICYTHICTH MOBHOIIIH-
HOI TPaBOBOI JOKTPUHM, III0 HETaTWBHO BIUIMBAE Ha CTaH IOPHIMYHOT MPAKTHKU
[2, c. 36]. Y Toli e 4ac, TAKMI MPABOBHI 1/1€all HEMOXJIMBO CTBOPUTH LITY4HO,
TOMY 1110 BiH OyJe BilipBaHMM BiJ| pealliii CyCIiJIbHOTO XHUTTsl, HEe Oyze BigoOpa-
JKaTH 0COOJIIMBOCTEH TIPABOBOTO YKJIa/ly CYCITIJIbCTBA.

3a tBepkeHHsM 1. M. PabiHoBHYa, BETbMH BOKJIMBUM € BUSIBICHHS i pO3-
POOICHHS ONTUMATLHOTO ISl Cy4acHOT YKpaiHu BapiaHTa IpaBopO3yMiHHS, SKHH,
Oy/y4u 30piEHTOBaHUM Ha TI00ai3alliiiHi, «CTaHIapTH3AIIHHI» TCH/CHIIIT, BCE 3K
HE MPU3BOJMB OM JI0 BTPATH HAI[lOHAJIBHO-KYJIBTYPHHX O0COOIMBOCTEH 1 TpajuIii
[3, c. 9]. [IpaBo Mae OyTH ICTOPHYHO 3yMOBJICHHM Ta MOPaJIbHO OOIPYHTOBaHUM,
BUCTYIIATU I[IHHICHOI) CHCTEMOIO PO3BUTKY CYCIIIIBCTBA. A MPaBOBa aHTPOIIONIO-
Tist TOBMHHA CTaTH OCHOBOIO HE JIMIIE Cy4acHOTO MPaBOPO3YMIHHS 1 BiJIIOBIHO
TECOPCTUYHOT FOPUCTIPYICHIIIT, a i 3alHATH BiJIIOBITHE MICIIC Y CHCTEMI FOPUIHY-
HO{ OCBITH Ta MPaKTHKH.

Ha HuHIIIHBOMY €Tari NepeoCcMUCIICHHS KIIACHYHUX (P1IT0COPCHKO-TIPAaBOBUX
KOHIICTII[I BapTO 3BEPHYTH yBary Ha LiHHICHI aCIIEKTH 1paBa, 10 JISKaTh B HOTo
ocHogi. [IpaBo — sBuIIIE, sIkKe HEPO3PUBHO OB’ SI3aHE 3 KOHKPETHUM OYTTSIM, BOHO
(GyHKIIOHY€E B IMOWHAX KUTTS, PyXa€ThCs B Yacl i 3MIHIOETBCS pa3oM 3 HUM. |
XO0Y y MPaBi 3HAXOMIATh CBOE BTUJICHHS «BIYHI» [IHHOCTI — i7IcalTd CIIPaBEITUBOCTI,
cBOOOIM, PIBHOCTI, X 3MICT 3 IUTMHOM Yacy TaKOX 3a3HA€ 3MiH; 3’SIBISIOTHCS
HOBI TIpaHi, 3B’3KH, NPOSBU, BUMIPH sIKi MOTPEeOyIOTH MOIIMOICHOTO OCMUC-
neHHs. Po3BHBa€THCS, 3MIHIOIOUUCH, TAKOK HU3KA YMHHHMKIB, SIKI BIUIMBAIOTH Ha
MPaBOPO3YMIHHS — MUBLTI3AIIMHAKX, PETITiHHUX, MOpATbHUX, HAIIOHAJIBHHUX,
MbkHapoaHuXx Tomo [3, c. 11].

Bapro moroautucs 3 tBepmkennsM 0. M. O6opoToBa, SiKMi HarojoImye,
0 CydacHe MPaBOPO3YMIHHsI PO3BHBAETHCS HE O€3 BIUIMBY €THKH, J€ HaMi-
THUBCSI HOBITHIH BapiaHT iepapXii IHHOCTEH y BUNISAI €TUKH BiJIOBINAIIbHOCTI
[4, c. 53]. CyTb HOBOTO MiAXOMY Y BUCYBaHHI B CUCTEMI LIIHHOCTEH Ha MEpUINHA
IJIaH HE TUTBKKA TaKUX I[IHHOCTEH, sIK CBOOOJA 1 CIpaBEAJIMBICTh, a I[IHHOCTI
BiJINIOBIJAJILHOCTI JIIOJMHM 3a CBO€ MaiOyTHe. [Ipu 1boMy NpWHIMIT BiAMOBI-
JAJIbHOCTI € BHMOTOI0 MaKCHMali3alii BIAMOBIAAIBHOCTI SK I1HTErPaTUBHOI
LIHHOCTI Ha BC1 MOJKJIMBI MEPCHEKTHBH: SK YacoBi (Aymail He JIUIIE PO ChO-
TONHIIIHIN JIeHb), TaK 1 3arajbHONIOACHKI (Iymail He smmre mpo cebe i cBoiX
6mu3bKkux). CHopMOBaHO IMIIEpaTHB BiJIIOBIJAIBHOCTI: poOM Tak, mo0O 3abe3-
MEYUTH CIPHUSITIMBE MaiOyTHE TOMY IHTETpajJibHOMY MLIJIOMY, O SIKOTO TH
Hanexwuui [5, c. 322].
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Jocuts BranuM e Bu3HadeHHs npasa 0. M. O6opoToBa: «mpaBo — 1ie icto-
PUYHO 3yMOBJICHA, MOPAJbHO OOTPYHTOBaHA 1 peJriiHO BHBIpeHa JerajiizoBaHa
L[IHHICHO-HOpPMaTHBHA CHCTEMa, PO3paxoBaHa Ha Bce3arajbHe BHU3HAHHS (JIeri-
TUMaIII0) 1 BIJMOBIIHY MOBEAIHKY JIIOJEH, OpraHizaliif, comialbHUX CHUIBHOT,
y SIKIi BUKOPUCTOBYIOThCS HpOLERypH, (OpMali3oBaHi pillleHHS 1 JepKaBHUH
MPUMYC JJIsl TIONEPE/PKEHHS 1 BUPIIICHHST KOHQIIIKTIB, 30€peXeHHsI COLiaNIbHOT
niticHocT» [4, c. 54].

IIpobnema mpaBa — rpaHUYHO KOMIUICKCHA 1 MIXIUCIUILTIHAPHA, HE CTUTBKH
HAayKOBa, CKIJIBbKHM CIIOKOHBIYHO (iocochKa, IHTEHIIOHAIBHO BHUCXiTHA 0
JIFOJIMHY SIK BHMXIJIHOTO TOYaTKy W KIHIEBOI TOYKHM CBOTO ICHYBaHHSA. Y IbOMY
KOHTEKCTI BiIyuHOI0 € gymka ®. barnddons, onHoro 3 TeopeTrkiB npasa, skl
ctBepuKyBaB: «l1[o0 mizHaTH OCHOBHMI BMIIMH 3MICT ITpaBa, HEOOXIHO BCTa-
HOBUTH, YOMY ICHYIOTH Pi3HI CYCHIJIbCTBA, alie SIK BIIMOBICTH Ha Iie, HE 3HAIOUN
TOYHO, 1110 SIBJIsIE COOOIO JIFOJIMHA, /IO YOO BOHA TparHe, KyIu #Je i 41 MoBUHHA
wtu?» [6, c. 20].

Bu3HaHHS JIOMHM HAMBHIIOIO COILIAJIBHOIO IIHHICTIO NPHHIMIIOBO 3Mi-
HIOE YCIO TPaBOBY CHCTEMY, HaJlalouM il HOBUX pHC Ta sikocTeil. Cepenl Takux
pHC BapTO BIAMITHTH Taki: 3MiHa BHYTPIIIHBOI CyTHOCTI ITpaBa Ta TEOPETHYHUX
MiJXOMIB 10 HOro pO3yMiHHS, MiABUIICHHS POJI MPHHIUIY CIPABEIUBOCTI
SK CYTHICHOI O3HAaKM TIpaBa; BH3HAaHHS HOPM MDKHApPOJHOTO IpaBa B SIKOCTI
JUKepella HalllOHaJbHOTO TIpaBa; BH3HAHHS IpaB 1 CBOOOJ JIIOJMHHU SIK OCHOBH
MPOTPECUBHOIO Ta CTAOLIBHOTO PO3BUTKY MPAaBOBOI CHCTEMH; CTAHOBIICHHS Ta
PO3BUTOK T'POMAJISIHCHKOTO CYCHIILCTBA SIK OCHOBH IIPABOBOT JIEpIKaBH; 3a/1isTHHS
MDKHApOJHUX MEXaHi3MiB 3aXHCTy MpaB i cBOOOA JIFOAMHM; MOTIHUOICHHS €BPO-
IHTETpaLifHUX MPOIIECIB, SIKi MO3UTUBHO BILUIMBAIOTH HA PO3BUTOK HAIlOHAJIEHOL
MpaBOBOi CHCTEMH. B KOHTEKCTI Cy4acHOTo IUTIOpai3My KOHIEHIIH paBopo3y-
MIHHS [[IHHICHMH acIleKT MpaBa BiATBOPIOE KOHCTHTYIIHHE MOJOXKEHHS PO Te,
10 JIIOJJMHA € HaWBUINOIO COLiaJIbHOIO IiHHICTIO. L[ ocHOBomonoxHa 3acana
3YMOBITIOE 3aKPIIJICHHS Ta OXOPOHY ITPaBOM 3araJlbHOBU3HAHUX I[IHHOCTEH JIIo/-
CBHKOT IMB1ITI3aMT, TEpEeiK SKUX MOCTYIOBO PO3IIUPIOETHCS 1 PO3KPUBAE BCE HOBI
rpaHi CYCHUJILHOTO JKUTTS. TOMy HOHSTTS LIHHOCTI B TpaBi € B3aeMOOOyMOBIIe-
HUM TTOHSATTSM JIOAUHU. be3 imonnHu, no3a moauHoo Oyb-sKe NOHSTTS [IHHOCTI
Ta HOro 3MIiCTOBHE HAaNlOBHEHHS BTpadac cBiil 3micT. [IpaBoBi LIHHOCTI, TaKi sIK
cBO0OO/Ia, CIIpaBe/IMBICTh, POpMalibHa PIBHICTH (PIBHICTB y MpaBi), 1eMOKpaTis,
ryMaHi3M, IipaBa Ta cBOOO/IH JIFOIMHHU TOIIO, € OJIHOYACHO 3MICTOBHUMH XapaKTe-
pHCTHKaMU camoro npasa. Lle Ti cyTHICHI pHcH TIpaBa, siKi poOIsITh IPaBo MPaBOM,
a JIFOIUHY BU3HAYAIOTH K MPaBOBY icTOTY. CaMe I1i IHHOCTI Ha ChOTO/THI € BU3HA-
YaJbHUMH. AJIe BOHH HE MOXKYTh ICHYBaTH aBTOMAaTW4HO, (DYHKI[IOHYBaTH JIMIIIE
TOMY, 1110 BOHH 3aKpiIUICH] Ha TIEBHOMY JIep>)KaBHOMY PiBHI YM TOMY IIIO TM HaJ[aHO
MEBHOI OQIIIHHOCTI. BTUICHHS WX IMIHHOCTEH y MPaBOBY PCaNbHICTh MOTpE-
Oye 1 BiJl camol JIIOMUHM NEBHUX 3YCHJIb. Y MeEpIIy uYepry, yCBiIOMIICHHs cebe
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IIPaBOBOIO 1CTOTOIO, BU3HAHHS JuIsi ceOe HIHHOCTI MpaBa i HEYyXWJIBHOTO JIOTPH-
MaHHSI BUMOT paBa y MOBCSKJICHHOMY XXHTTIi, ININOOKE BHYTPIIIHE NEPEKOHAHHS
y HEOOXiZHOCTI IOTPUMaHHs BUMOT TIpaBa HE MPOCTO sIK ¢ ocoOucToro Oiara, a
SIK 3araJIbHOTO OJ1ara BChOTO CyCITiIbcTBa. JIMIe 3a TAKMX YMOB iJiest TPOMaJIsiH-
CBKOTO CyCITUILCTBA Ta IPAaBOBOI JIEp)KaBU MOXKE CTaTH PEallbHICTIO, a MPABO SIK
3arajbHOJIIONCHKA Ta [MBLII3aliliHa HIHHICTH Oyae 3aC000M TBOPEHHS MOBHOIIIH-
HOT ocobucrocTi [7, ¢. 255].

[o)
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TI'onuaposa Kpicrina AngpiiBHa

acnipanm kageopu KOHCmumyyiiHo2o npasa
Hayionanvnozo ynisepcumemy « Odecvka 10puoudHa akaoemisy
(m. Ooeca, Ykpaina)

MICIHEBE CAMOBPSITYBAHHSI B YKPAIHI TA ¥V CIIIA:
IIHHICHUHW BUMIP

MicueBe caMOBpsiIyBaHHsI B YKpaiHi OTPUMaJIO CBOE BU3HAHHS Ha KOHCTHTY-

uiitnomy piBHi. [Ipo HbOTO 3rajyerses y HU3MLI cTateit OCHOBHOTO 3aKOHY, aje J10
HANOLIBIN BOXKJIMBHX CJIIJT BITHECTH:
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— mo-mepie, crarti po3ainy | «3arayieHi 3acanm», ajpke B bOMY PO3ILTI
CKOHIIEHTPOBaHI HaWO1IbII BaXKIIMBI TIOJIOKEHHS PO YKPATHCHKY JEpIKaBy;

— mo-apyre, crarti posainy XI «MicueBe caMOBpsIyBaHHS», aJDKe B
HbOMY Yy3araJlbHeHi HaWOIIbII BaKJIMBI TOJIOKEHHS IIPO 1HCTHTYT MICIIEBOTO
CaMOBpSITyBaHHSL.

BignosinHo mo cr.7 (po3nin 1), «B YkpaiHi BU3HAETHCS 1 TapaHTY€EThCS Mic-
1eBe camoBpsytyBaHHs» [1]. binbiie B posaini | Hemae crareil, siki mictunm 0
3raJIKy Mpo MICIIEBE CaMOBPSIyBaHHSI.

HaBpsix un MOXKHa BBaXKAaTH IIHHICTIO came MicCIieBe caMoBpsityBaHHs. OHaK
Horo HasBHICTB B YKpaiHi Ta Te, sIK BOHO IIOBMHHO OyTH OpraHi30BaHO BiMOBITHO
JI0 Tos10keHb OCHOBHOTO 3aKOHY, CBIIYMTh: KOHCTHTYIIIHOIO I[IHHICTIO € BU3Ha-
HHSI Ta FapaHTyBaHHS MICIIEBOTO CAMOBPSIIyBaHHSI.

Poznin XI «Micuese camoBpsityBanus» Konerurynii Ykpainu ckiianaetbest 3i
crareit 3 140 no 146.

BinmosinHo 1o ct. 140 «MicIieBe caMOBpSIyBaHHS € MPABOM TCPUTOPiailb-
HOI TPOMaJIM — XKUTEIIB cejla Yn JJ0OpOBUTLHOTO 00’ €/IHAHHS B CIIIBCHKY I'POMaJy
JKUTEIIB KUTBKOX CLJI, CEJIHIA Ta MICTa — CAMOCTIHHO BHPIIIYBaTH MUTAHHS MiC-
LIEBOTO 3Ha4YeHHs B Mexax Koncrtutymii i 3akoHiB Ykpaium» [1]. Inmn crarri
JIETaI3yIOTh, SIK MiCIIEBE CAMOBPSAYBaHHS OpraHiz0BaHO B YKpaiHi — sIKi cy0’ eKTH
HOT0 31HCHIOIOTS, SIK BiIOYBa€THCS YOPMYBaHHSI PEICTABHUIIBKUX OPraHiB Mic-
LIEBOTO CaMOBpsITyBaHHs, SIK (opmyeThcsi MarepiaibHa Ta (hiHAaHCOBA OCHOBA
MICIIEBOTO CaMOBPSIIyBaHHs, sIKI MEXI KOMITETEHI[1 cy0’ €KTiB, 110 3/1HCHIOIOTH
MicIIeBEe CaMOBPSIyBaHHS.

BpaxoBytoun npuramanHuii OCHOBHMM 3akoHaM CTHCIMI XapakTep BHUKIa-
JICHHSI IPABOBHUX HOPM Ta BUCOKY CTYITiHb TTOJIITU3ALIIT, I[IJIKOM JIOTIYHHM BHUIJISIIAE
Tol (pakr, o po3nin XI 3aBepuryeThest crarTero 146, sika BCTAHOBITIOE, MO «iHIII
MUTaHHS OpraHi3alii MiCIIeBOr0 caMOBpsiTyBaHHsI, (GopMyBaHHS, JIISIIBHOCTI Ta Bifl-
TMOBITAJTLHOCT] OpPraHiB MiCIIEBOTO CaMOBPSIlyBaHHS BU3HAYAIOTHCS 3aKOHOMY [ 1].

VY crarrsax Pozainy XI 1o BiHOIIEHHIO /10 MIiCIIEBOTO CaMOBPsAyBaHHS 3Ha-
WM CBIM BUSB Taki KOHCTUTYIIHHI IHHOCTI, SIK:

— HapoaoBIas (y KOHTEKCTI BiAMOBITHOTO MpaBa TePUTOPialibHOT rpoMa/IH,
ct. 140;

— 3aKOHHICTH (y KOHTEKCTI HAJIJICHHS OpraHiB MICIIEBOTO CaMOBPSIyBaHHS
MPaBOM HOPMOTBOPYOCTI 3 ypaxyBaHHSIM TOTO, IO iXHI aKTH HE MOXYTh BCTY-
MaTH y MpOTUPIvus 3 3arajibHOJICP)KaBHIUMU aKTaMu, cT. 144, a TaKo)K MOXKIIMBOCTI
3aXHCTY MPaB MICLIEBOTO CaMOBPSIIYBaHH B CYZOBOMY TTOPSIKY, CT. 145);

— 1IeMOKpaTH3M (y KOHTEKCTi OOpaHHS MPEJICTAaBHUIIBKUX OPTaHiB MiCLIEBOTO
CaMOBpsTyBaHHs, CT. 141).

Bapro 3ayBaxkut, 1110 BaxkiauBe 3HaueHHs Mae 1 po3nin [X «Teputopiansuuii
ycrpii Ykpainuy», ajuke MiclieBe CaMOBPSIyBaHHs OpPraHi3oBaHO 3 ypaxyBaHHIM
TEPUTOPIAILHOTO YCTPOIO AEPIKABH.
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Micuese camoBpsiayBanHs y CILIA He sragyersest B OcHoBHOMY 3akoni CLIA,
TOMY IO HOr0 Oprasi3ailis HaJICXKHTh J0 Bimoma mrariB. Y Koncrutyrii CIIIA
HaBITh HEMa€ CIIOBOCIIONYYEHHS «MICIIEBE CaMOBPSIyBaHH» («MyHIIMNAIbHE
YIPABIIHHS» Y1 aHAJIOTIYHOT0) — T€, 1110 MIiCIIEBE CAMOBPSIYBaHHS HAJICKUTH JI0
BiJloMa mTaTiB sIKk cy0’ekTiB (enepanii, «BUBOANTHCS» 31 3MmicTy [lompaBku X:
«ITOBHOBa)KEHHS, 10 He mnepenano mieto Koneruryuiero Crnonyuennm Llraram i
He 3a00pOHEHO HEI0 OKPEMHM IIITaraM, HaJIe)KaTh BiAMIOBIIHO ImTaTaM abo Hapo-
noBi» [2] (mompaBky Oys10 parudikoBaHo Hanpukinmi 1791 p.).

Kpim Toro, OcHoBuuii 3akoH CIA He MICTUTh MOJOXKEHb NPO aaMiHIi-
cTpatuBHO-TepuTopianbuuii momin CILA; icHye nuiie BkasziBka Ha Cy0’€KTH
¢enepanii — mwrTarn Ta Ha croNMYHUN OKpyr KomywmOis. Ase, sik 3a3Ha4aioTh
JOCIITHUKH, TIPO MyHiIMnagbHe ynpasiiHas y koHtekcTi CIIIA moxHa BecTn
MOBY, JIMIIIE TOYMHAIOYH 3 PIBHSI, HIDKYOTO 32 PiBEHb INTATiB, a OKpyr Komymois
Mae Jrye oOMexeHi mpaBa camoyrnpasiinas [3]. Lle mos’s3aHo 3 THM, 1m0 Ha
fioro Teputopii posmimieHo cromuiro CIIIA, a TpamuiiiiHo MiciieBe camoBpsi-
JyBaHHS Y CTOJIMIIIX BiJPi3HSETHCS BiJ MICI[CBOTO CAMOBPSIYBaHHS B IHIIUX
MiCTax KpaiHH.

Takum unHOM, Ha mifcrasi anamizy Tekcty Koncrurynii CIIA HeMOXIHBO
chopMyITIOBaTH, SIKi caMe I[IHHOCTI TOKJIaJICHO B OCHOBY MiCI[CBOIO CaMOBPSIY-
BaHHs1. AJie aHauti3 opraHizanii MicuieBoro camoBpsityBanHs B mrarax CILIA Hanae
MiJICTaBU CTBEP/DKYBATH: 5K 1 B YkpaiHi, B CIIIA 10 OCHOBHUX KOHCTUTYI[IHHUX
LIHHOCTEH, Ha SKUX I'PYHTYETHCS MyHIIMNAIbHE YNPABIiHHS, TAKOX HAJICKATh
HapOAOBIAs, 3aKOHHICTB Ta JIEMOKpaTH3M [4].

[Ipore BapTO BIAMITHTH pPi3HY NPAaKTUUHY pealizalliio WX MIHHOCTEH B
VYkpaini ta y CILIA.

Hamnpuknap, i 8 CILIA, i B Ykpaini MiclieBe caMOBPsIyBaHHs IPyHTYETHCS Ha
TaKiil KOHCTUTYIIHHIA IHHOCTI, SIK HAPOIOBIIA ISl

Crartst 5 Koncruryuii YkpaiHu mporosonrye, 1mo «HOCIEM CYBEpEHITETY i
€JIMHUM JDKCPEIIOM BIIaJIX B YKpaiHi € Hapoy. Hapox 3xilicHioe Biaay 6e3nocepe/-
HBO 1 Yepe3 OpraHu JAep’KaBHOT BIIaJI1 T2 OpPraHK MICIIEBOTO CaMOBpsLyBaHHs» [ 1].
OdiriitHe TIIyMaueHHs IOTO MOJIOKEHHS YaCTUHU IPYToi cTaTTi 5 OyI1o 3MiCHEHO
B Pimennsax Koncruryniiinoro Cyny Ykpainu Ne 6-pri/2005 Bix 05.10.2005 p.
y cIpaBi mpo 3fiicHeHHs Biaagu Hapoaom Ta Ne 6-pm/2008 Big 16.04.2008 p. y
crpasi npo npuitHATT KoHcTuTyil Ta 3akoHiB YKpaiHu Ha peepeHIyMi.

OpHak, SIKIIO aHaJi3yBaTH HapOJOBIAJJs K KOHCTUTYLIWHY IIHHICTH Ha
MPUKIIAII MICIIEBOTO CaMOBPSAYBaHHS B YKpaiHi, MOXKHA JIHTH IIJIKOM IPOTH-
JISKHOTO BUCHOBKY — IO BJIaJIa TOXOAMUTH HE BiJl HAPOY, a BiJI IepKaBH.

[To-nepie, came JeprkaBa Ha KOHCTUTYIIIHHOMY PiBHI IPOTOJIONIYE HAasSBHICTh
MICIIEBOTO CaMOBPSIIyBaHHs Ta HAroJIOMIy€e Ha OTo BayKJIMBOCTI (CTaTTs 7).

[To-npyre, nepkaBa CBOIMM HOpMaMH (SIK KOHCTUTYLIHHUMH, Tak 1 3aKoHY
«[Ipo MicrieBe camoBpsiyBaHHsI B YKpaiHi» Ta IHIINX) perIaMEHTY€e TOPSI0K
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dopmyBaHHs Ta (YHKIIOHYBaHHS OPIaHIB MICIICBOIO CaMOBPsAyBaHHs, IHIII
Ba)KJTUBI MUTAHHS MICIICBOTO CAMOBPSIIYBaHHS.

[To-Tpere, came Ha Jaep>kaBHOMY pPiBHI OyJIO CIIOYATKy CKAacOBAHO IILISIXOM
HOro 3aMiHHM IHIIMM 3aKOHOM, a TIOTIM BU3HAHO HEKOHCTHTYHIHHUM 3akoH «IIpo
BCCYKPATHCHKHIA Ta MICLIEBI pedepeHIyMmn», 1 y cellaX, CenIax, MicTax, 1HIINX
aJIMiHICTPAaTHBHO-TCPUTOPIAIbHUX OJUHHUIIAX Hapa3l HEMOXKJIHMBO 3aCTOCYBaTH
10 (hopMy Oe3mocepeIHbOT IEMOKpaTii. A B CYyKyIMHOCTI 3 MiCIICBUMH BHOOpaMHU
BOHA OyIia JOBOJII PEasIbHOIO, 3 TOUKHU 30Dy 3AIMCHCHHS HAPOJOBIAIJIS B paMKaxX
BUPIIICHHS TUTaHb MICIICBOTO 3HAUCHHSI.

OTxe, MOXKHA 3pOOHMTH BHCHOBOK, I[0, BUXOJSIYU 3 JIOTIKH JIil OpraHiB nep-
JKaBHOT Biaan B YKpaiHi, myOniyHa Biaja y KpaiHi MOXOAWTH BCE X TaKH Bij
JICpXKaBH, sKa «HANUIsA€» ii YaCTHHOK OpraHH MICIICBOTO CaMOBPSTyBaHHS.
YacTkoBO 11e MOXe OyTH IOB’S13aHO 3 TOTANITApHUM MUHYJIMM YKpaiHU 3a 4aciB
nepeOyBanHs y ckinaai CPCP Ha mpaBax cor3HOI pecmyOmiKu Ta THM, 1[0 Hapasi
JIepKaBa HAMAra€eThCsl «3BEPXy» BIPOBAIUTU MiCIICBE CAMOBPSIYBaHHS, sIKE (haK-
THUYHO HE ICHYBAJIO 3a PAJSHCHKHUX YaciB.

3 iHIIOr0 OOKY, aMEPUKAHCHKI KOJIOHIT TAKOXK 3HAXOAMIKCH 1T METPOTIOJIE0
Bbpurancekoi Immepii, ane A. ne ToxBiib 3ayBaxKyBaB, IO IICH Mepioa Maixke HE
BIUIMHYB Ha OpraHizaiito opranis myoniunoi Binaan y CLIA. Bin nucas: «ueHrtpa-
Ji3anis aaMiHICTPaTHBHOI BIIA/IM 3/1aTHA JIMIIE PaTyBaTH JIFOACH, sIKi 1€l BiIaau
MIKOPSIOTHCSI, 00 BOHA MOCTIMHO MparHe MOCIa0UTH B HUX TPOMAJCHKUHA TyX.
Lentpanizaiiis aMiHICTPaTHBHOT BJIaIU JIHCHO MOXKE CIPHUITA 00’ €JHAHHIO Ha
MIEBHOMY €TaIli i y ICBHOMY MICIli BCIX CHJI Hallii, OIHAK BOHA 3/IIICHIOE HETaTUB-
HU# BIUTUB Ha OHOBJICHHS WX CHJI. TakuM YMHOM, BOHA 4yJ0BO MOXKE 3a0€3MICUUTH
SIKI¥ICh JTFOJIMHI IIBUJIKOTUIMHHY BEJIUY, ajic 30BCIM HE MII[HHNA JOOPOOYT LiIOro
Hapoxay» [5, c. 149].

Pesromytroun ciri 3a3HAYUTH, MO0 B YKpaiHi KOHCTUTYIIIHHAME IIHHOCTSIMH,
OB’ I3aHUMH 3 MICIICBUM CaMOBPSIIyBaHHSM, € TaKi: BU3HAHHS Ta rapaHTyBaHHS
MICIIEBOTO CaMOBPSIIyBaHHsI, HAPOJIOBIAJJIs, 3aKOHHICTh, IeMOKpaTH3M. Takoro
BHUCHOBKY MOJXKHA JIIHTH Ha MiJCTaBi aHaIi3y TeKCTy OCHOBHOTO 3aKOHY.

Y CIIA KoHcTuTyIiss HE MICTHTh 3TaJIOK PO MYHIIUNAIBHE YIpaB-
miaHs. OIHaK JOCHIPKEHHS MYyHIIMIAIbHOTO CaMOYNpPaBIiHHSA Yy Wil KpaiHi
CBIZIUUTH PO TE, O BOHO I'PYHTYETHCS HA QHAJOTIUYHUX I[IHHOCTSX: NEpKaBa
BU3HAE Ta TapaHTye MICIIEBE CAMOBPSIIyBaHHSI, HA/Ial0uM MTOBHOBAXXEHHS 3 HOTO
MPaBOBOI periaMeHTallii cyd’ekram deaepartii (mratam), a TAKOXK II0JI0 MYHIIIU-
MAaJBHOTO YIIPABIIHHS PEali30BaHO TaKi IIHHOCTI, SIK HAPOIOBIIA/I/I, 3aKOHHICTH,
JIEMOKPaTHU3M.
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I'punbko Pycnan BitaniiioBnu

cmapwiutl 8UKIA0ay Kagheopu KOHCMUMYyYitiHo2o, aOMIHICMPAmMueHo2o ma
MidcHapoorozo npasa Hayionanvhoi akademii [epicagnoi npukopoouHoi
cayacou Yipainu imeni boedana XmenbHuybko2o, KAHOUOAM IOPUOUYHUX HAYK
(m. XmenvrHuyskuii, Yxpaina)

HNPUHOUIIN BUKOHAHHA JOTI'OBIPHOI'O 3050B’AI3AHHA

BukoHaHHS JOTOBIPHOTO 3000B’SI3aHHS 3/IIMCHIOETBCS BIAMOBIIHO 10
npunnuniB. Y 1K Ykpainu npuHmunamu € 3arajibHi 3acajy HUBUIBHOTO 3aKO-
HOJaBCTBa — Ii¢ ()YHIAAMCHTAIbHI 3aCaJHUYI MOJOXKCHHS, B SKHX BTUTIOIOTHCS
CYTHICTb, TIPU3HAYCHHS Ta IMIICPATUBHA JHHAMIYHA CIPSIMOBAHICTh IUBIIBHOTO
3aKOHOJIABCTBA 1 IMBIJILHOTO IMPaBa Ta SIKi MAIOTh 00 €KTUBHO 3a0C3MCUUTH Bif-
HOCHO CTaJIy BEKTOPHY CIPSIMOBAHICTh 3aKOHOJABYOTO PETYIIOBAHHS IIMBIIBHUX
BigHocuH [1, c. 10-11]. Ilepenik 3arambHUX 3acaj IMBLIBHOTO 3aKOHOIABCTBA
3akpimieHo y ct. 3 [IK Ykpainu.

Takumu 3araqbHAME 3acajlaMU, SIKUM ITOBHHHO ITiIIOPSAKOBYBATHCS] BHKO-
HaHHsS JIOTOBIPHOTO 3000B’SI3aHHs, € CIPaBEIUIMBICTh, JTOOPOCOBICHICTH Ta
po3ymHicTh. Y 4. 3 ¢T. 509 IIK Vkpainu 3akpiruieHo, o «3000B’I3aHHS Ma€ IPYH-
TYBaTHCS Ha 3acajiax J0OPOCOBICHOCTI, PO3YMHOCTI Ta CIIPaBEITUBOCTI» [2].

Koncruryuiiiauii Cyn YKpaiHu Takoxk po3nisiae CpaBy 32 KOHCTHUTYLIHHAM
3BEpPHEHHSIM T'POMAJISIH 1010 BUKOHAHHS 3000B’S3aHb Ha IMX 3arajbHUX 3aca-
nax. Tak, Koncturyniiinuit Cyn Ykpainu y cBoemy pimenni Big 11.07.2013 p.
Ne 7-pn/2013 BcTaHOBUB, IO MpojaBelb (BUKOHABEIb, BUPOOHUK) HE TTOBHHEH
BKJIIOYATH B JIOTOBOPH 13 CIIOKMBA4YeM yMOBH, sIKi € HecnpaBeauBuMu [3]. Tlpn
LIOMY HECIpaBEJIMBI YMOBHU JIOTOBOPY BiH PO3’SCHIOE SIK YMOBH, SIKi BCyneped
MIPUHIMIY J0OPOCOBICHOCTI CIIPUYMHSIIOTH TAKHI HACIIJIOK, SIK ICTOTHUH rcOa-
JIAHC JIOTOBIPHUX TIpaB Ta 00OB’S3KIB Ha IIKOAY CHOXXKWBa4ya. ToMy BHMOTa mpo
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HapaxyBaHHS Ta CIUIaTy HEYCTOMKH 3a JIOTOBOPOM CIOXKHBUOTO KPEAUTY, sIKa €
SIBHO 3aBHUIIICHOIO, HE BIJNIMOBINAE 3acajaM CIPaBEAIHBOCTI, JOOPOCOBICHOCTI,
PO3YMHOCTI SIK CKJIQJIOBUM €JIEMEHTaM 3arajbHOr0 KOHCTHTYIIIHOTO MPHHIHITY
BepxoBeHCTBa Tpasa (1. 3.2) [3].

Sk 3a3nagae O.B.bacaii, 3akpituieHHs] TPUHIUITB CIPaBEIIUBOCTI, 100po-
COBICHOCTI Ta PO3yMHOCTI cepeJl 3acajl IUBIILHOTO 3aKOHOIaBCTBA €, 0E3yMOBHO,
MO3UTHBHUM SIBHIIEM, SIKE CHPUSTHME BHBYCHHIO 3aKOHOMIPDHOCTEH PO3BUTKY
CBITOBOT NMPAaKTUKHU 3aXiJHUX TPABOBHX CHCTEM, a TaKOX ajamnTaiii [HUBIIbHOTO
3aKOHO/IaBCTBa YKpaiHW /0 3aXiJHOEBpONEHChKMX cTaHaapriB. KpiMm Toro, mi
NPUHIUIHA HAJAI0Th MOXKJIMBICTH CYJOBOi TBOPYOCTI, BHPIIICHHS KOJKHOI KOH-
KPETHOI CHpaBH 3 ypaxyBaHHSM YSBJICHb IPO CHPABEUIMBICTh, IO CIPHATHME
BJIOCKOHAJICHHIO IIMBUILHOTO 3aKOHOJABCTBA, SIKE JIA€ IMiJCTaBH CIIOAIBATUCH Ha
ICTOpUYHHA JOCBi. BaXJIMBO JHIe AeTadbHO MPOAHATI3yBaTH 3MIiCT KOXKHOI 13
3a3HAUCHNX KaTeropiil, BU3HAYMTH MEXI IX 3aCTOCYBaHHS JUIS IOINEpPEKECHHS
cynoBoro cBaBims [1, c. 317].

Ilin yac BUKOHaHHS JOTOBIPHUX 3000B’sI3aHb 3HAYCHHS MPHUHIIUIIB J00PO-
COBICHOCTI, PO3YMHOCTI 1 cripaBe/uInBOCTi, Ha 1yMKy T. B. BonHap, momnsirae y ix
(yHKI[IOHATILHOMY NIPU3HAYCHHI:

«a) 3a BIJICYTHOCTI HOPMaTUBHO-IIPaBOBOTO ab0 JOTOBIPHOTO PETYIIOBaHHS
BIZIHOCHH, TTOB’SI3aHMX 3 BUKOHAHHSIM 3000B’I3aHHsI, 3a3HAYCHI MPUHIIUITH BHKO-
HYIOTh (YHKIIIFO PETYIIATOPA IPaB 1 000B’sI3KiB CTOPiH 30008’ sI3aHHSI, BUCTYTAI0UH
OPIEHTUPOM MOXKJIMBOI MMOBEIIHKHU Cy0’€KTIB 30008’ I3aHHS;

0) 32 HasSIBHOCTI HOPMATUBHO-ITPABOBOTO a00 JOTOBIPHOTO PETyITIOBAHHS Bijl-
MOBIJIHUX BIJIHOCUH NPUHIIUITN T0OPOCOBICHOCTI, PO3YMHOCTI Ta CIIPaBEIMBOCTI
€ JIOIaTKOBUMHM KPUTEPISIMU OIIHKH 11iH1 (Oe3/1isu1bHOCTI) Cy0’ €KTiB 30008’ 13aHHS,
1110 Ma€ 3HAYCHHS ISl BU3HAUCHHS CTYIICHS] BUHU i pO3Mipy MaifHOBHX CaHKIIIH,
SIKI MOXKYTh OyTH 3aCTOCOBaHI JI0 IPaBOIOPYIIHNKA B pa3i HEBUKOHAHHS YK HEHa-
JISKHOTO BUKOHAHHS 3000B’s13aHHs» [4, c. 121-122].

[3 BHIIE3a3HAYCHOIO TO3MIIIEI0 BYEHOT CJIJI TMOTOAWUTHCS, OCKUIBKH 3aKo-
HOZIaBelb ~ HaAUIAe TakuM  (YHKIIOHAJBHUM TPU3HAUCHHSM  TPHHIUIN
JIOOPOCOBICHOCTI, PO3YMHOCTI Ta CIPABEUIMBOCTI y 3000B’sA3aJbHOMY TMpaBI.
Tak, 3rinHo 3 4. 2 c1. 749 LIK Ykpainu, SIKII0 B TOTOBOPI JIOBIYHOTO yTPUMaHHS
(mornsiy) 000B’s13kM HaOyBava He Oy KOHKPETHO BU3HAYCHI a00 B pa3i BUHUK-
HCHHsI MOTPeOM 3a0e3MEYCHO BiMUy)KyBaya IHIIMMH BHIAMU MAaTEpPiajbHOTO
3a0e3MeueHHs Ta OIS, CIIip Ma€ BUPINIYBATUCS BiIIOBITHO JIO 3acajl CIpaBe/I-
JIUBOCTI Ta PO3yMHOCTI [2].

3yNMHUMOCST Ha XapaKTEepUCTHUIl OCOOIMBOCTEH 3aCTOCYBaHHS OKPEMHX
NPUHIUIIB-3aca/l IPH BUKOHAHHI 30008’ 13aHHSI.

CripaBe/UIMBICTh — OJIHA 3 OCHOBHMX 3aca/| IIpaBa, € BUPIIIAILHOI Y BU3HA-
YEeHHI HOTO SIK PErylisiTopa CyCHUIBHUX BITHOCHH, OJHUM i3 3arajbHOJIOICBKUX
BUMIpiB npaBa. CripaBeyIMBICTh MOBUHHA PO3IVISIATUCS Y CBITIII JIiT MPUHIIMITIB
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BEPXOBEHCTBA MpaBa, IOPUAMYHOI PIBHOCTI, MPOMOPIIHHOCTI, a TAKOX Y KOH-
TEKCTi (DYHKI[IOHYBaHHS MEXaHI3My FOPUIAMYHOI BiIMOBIJAIBHOCTI, JI¢ O3HAKH
3rajIaHoi MPaBoOBOI 3acajy BUSBISIOTHCS HAHOLIBII KOHIICHTPOBAHO [5, ¢. 16-17].
Y 3000B’s13aJIbHOMY TIpaBi TPHHIMIT CHPABEUIMBOCTI BUCTYMAa€, Ha JyMKY
H.}O.Tony0eBoi, «mo-nepiire, OpieHTUPOM y BH3HA4YEHHI KOHKPETHOI CYyMH Bil-
LIKOAYBaHHS B 3000B’SI3aHHSX 13 BIALIKOIYBaHHS MOPAIBHOI MIKOAW; MO-IPyTe,
OpIEHTUPOM BCTAHOBJICHHS CKBIBaJICHTHOCTI OOMIHY Y BIiJIIKOAYBaJIbHUX JIOTO-
BIpHUX 3000B’sI3aHHSX; IO-TPETE, MOIMOBHEHHSM HAasSBHUX y TpaBl MPOTajHH;
0-4eTBEpTE, 3aCO00M, 3a JOTIOMOTOIO SIKOTO HIBEJIOETHCS 3aCTOCYBAHHS 3aHA/ITO
CYBOPHX HACJIIZIKIB HOPM IIMBIJIBHOTO 3aKOHO/IABCTBA I10JI0 KOHKPETHOTO MPaBO-
BiTHOIICHH [6, . 131].

T.B.Boxnap BunuImia Taki MPOSBUA CIPAaBEIMBOCTI TMiJl 4ac BHKOHAHHS
JIOTOBIPHOTO 3000B’sI3aHHS: «B HEYICPEIKCHIN MOBEIIHII CTOPiH 3000B’I3aHHS;
B 00’€KTUBHIMN, BCEOIUHIl 1 aJleKBaTHIN OIIHIII HAUMH CBOIX i 1 [Aiii 1HIIOT CTO-
pOHHM 3000B’sI3aHHS; Y CYBOpPOMY, TOYHOMY CJiJyBaHHI BHUMOTaM 3aKOHY i
YMOBaM JIOTOBOPY, KOTpi, Y CBOIO HYepry, NOBHHHI OyTH CIIPaBEIJIMBUMH; Y HE
3JI0B)KMBAHHI ITPaBOM 1 BpaxyBaHHI IHTEpECiB IHIIOI CTOPOHM 3000B’S3aHHS; Y
3a0e3reueHH1 (JOTPUMaHHI1) IPUHIUITY IOPHIMYHOT PIBHOCTI CTOPIH JJOTOBIPHOTO
30008’ s13aHH» [4, c. 119].

Y UUBUIBHOMY 3aKOHOJABCTBI MPHHIUI PO3YMHOCTI PEali3yeThCs depes
BCTAHOBJICHHSI ITPaBUJIa ITPO BUKOHAHHS 3000B’s13aHHS B «PO3YMHUH CTPOK» Ta 3a
«pO3YMHY IIIaTy», «pO3yMHY LiHY». Hanpukiaa: mokymemnp Mae mpaBo BCTaHO-
BUTH PO3YMHHH CTPOK JJIsl TIepEAaHHsI IIPHHAIEKHOCTI TOBapy Ta JOKYMEHTIB, 10
CTOCYIOTBCSI TOBapYy, SIKIIO MpojaBelpb iX He nepenae (4. 1 ct. 666 1K Vkpainn);
SIKIO OyJI0 YKJIQJIEHO JIOTOBIp PO3ApiOHOI KYIIBII-IPOJAXy, a MOKYIIICBI HE
HAJaHO MOXKJIMBOCTI HETallHO OJlepKaTH MOBHY 1 JOCTOBIpHY iH(OpMAIIiFO PO
TOBap y MicIi HOro ImpojaKy — BiH Ma€ MpaBo B PO3YMHHUI CTPOK BiAMOBHTHCS
Bix goroBopy (4. 3 ct. 700 LIK Ykpainu); pe3yasrar poOOTH B MEKaX PO3YMHOTO
CTPOKY IOBHMHEH OyTWM TpPHJIATHUM ISl BHKOPHCTAaHHS BIAMOBIAHO IO JOTO-
BOpY Miapsity a0bo AJisi 3BUYAHHOTO BUKOPUCTAHHS POOOTH TAKOTO XapaKTepy
(a. 3 ct. 857 LIK VYkpainu) [2] Ta iH.

[Tix yac BMKOHAHHS JIOTOBIPHOTO 3000B’s3aHHS PO3YMHOIO MMOBHHHA OyTH
TakoX Iiata abo mina. Hampukinan: y pasi HEMOXJIHMBOCTI BUKOHATH JIOTOBIp TIPO
HaJIaHHS MTOCIYT, [I0 BUHUKJIA HE 3 BUHU BUKOHABI[S, 3aMOBHUK 3000B’s3aHHI
BUIUIATUTH BUKOHABIIEBI po3yMHy maty (4. 2 ct. 903 LIK Ykpaium); k1o po3mip
IUIaTH EKCIIEANTOPOBI HE BCTAHOBJICHHWH JIOTOBOPOM TPAHCIIOPTHOTO EKCIIEIH-
pYBaHHSI, KJTI€HT MOBHHEH BUILIATHTH EKCIIEAUTOPY po3yMHy ruiaty (ct. 931 LK
VYkpainu); y pasi He3 sBJICHHs 3aMOBHHUKA 3a OJICP)KAHHSIM BHKOHAHOI poOOTH
a0o IHIIOTO yXWJICHHS 3aMOBHUKA Bif il MPUHAHSATTS MIAPSJHUK Ma€ MpaBo Mpo-
JIaTH MPEIMET JOrOBOPY MOOYTOBOTO MiApsiay 3a po3yMHy IiHy (4.1 ct.874 1K
VYkpainu) [2] Ta iH.
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Ha cranii BUKOHaHHS AOTOBIPHOTO 3000B’sI3aHHS HaOUIbIIE 3HAYCHHS Mae
MPUHIUIT JOOPOCOBICHOCTI. Y MexkaX 3000B’s3aHHS 3acaau OOPOCOBICHOCTI
KOHKPETH3YIOThCS SIK 3araJibHUi 000B’s130K, sikuif, Ha nymKy H. C. Ky3Henosoi,
nepeabdayae HEOOXITHICTb:

a)KOXKHIA CTOpPOHI 3pOOMTH BcE, MO B3aEMHO TOJICTHINTH BHUKOHAHHS
3000B’s13aHHsI, i YHUKATH TOTO, 10 MOXKE 1 YCKIIaHUTH a00 3pOOUTH TAKOIO, IO
HE BUKOHYBAaTHMEThCS;

0) yHUKAaTH MOPYIICHHS MpPaB IHIIOI CTOPOHHU, BUXOISYM 3 OpieHTAIll Ha
pillIeHHS CY/I0BOT IPAKTUKH, HA TE, 1110 KOYKHA CTOPOHA IOBUHHA IPOSIBIISITH HE00-
XiJIHE TIKJTYBaHHS 1[I0 37I0POB’SI Ta BIACHOCTI 1HIIIOT CTOPOHH;

B) IICHO POOWTH CHIIBHO BCE, MIO HEOOXIJHO Uit JOCSTHEHHS METH
JIOTOBODY;

T') 1aBaTH HeoOXi1Hy iH(OpMaIlifo PO BUKOHAHHS NEPBICHUX JIiil 3 peaizanii
3000B’s13aHHs [7, . 149].

C.M. bepBeHo BBaxkae, 110 JOOPOCOBICHOK B JOTOBIPHUX BIIHOCHHAX Ma€
BBA)KATHCSI TaKa IIOBE/[IHKA CTOPOHH, 5IKa, 3HAIOUH (ITOBUHHA OyIa 3HAaTH), 1110 3/1H-
CHCHHS HCIO a00 1HIIIOK CTOPOHOIO TPaB a00 BUKOHAHHS TOTOBIPHUX 000OB’SI3KiB
MOKE TIPU3BECTH JI0 HETaTHBHUX HACHIJIKIB, HE BXHJIA JOCTYITHUX TH 3aX0/iB JUIst
ix ycynenss [8, c. 117].

[IpukiaagoM 3aKOHOJABYOTO 3aKpIIUICHHS MPUHIMIYY JOOPOCOBICHOCTI TiJ
Yyac BHKOHAHHS JIOTOBIPHOTO 3000B’s3aHHS MOXKE CIYTyBaTH JOTOBIp MiApsYy,
3a SKAM MiIPSIHUK MAa€ MPaBO Ha OMAJJIMBE BeleHHS poOiT (u.l ct. 845 1K
VYkpainn) [2].

[TpyHIMI HaJIE)KHOTO BUKOHAHHS € HACTYITHUM NPUHIIMIIOM BUKOHAHHS JIOT0-
BIpHOTO 3000B’s13aHHS. SIK HAMH B)KE 3a3HA4YaJOCs], AOTPHUMAHHS [IbOTO MPUHIINILY
3aJIeKUTh BiJl YMOB BUKOHaHHS 3000B’si3aHHs, siKi nependadeni y miasi 48 LK
VYkpaiuu [2] Ta 3MiCTi KOHKPETHOTO IIUBLILHO-TIPABOBOTO IOTOBOPY.

VY ropuauyHiil miTepaTypi MOpsA i3 TPUHIMIIOM HAJIC)KHOTO BUKOHAHHS
3000B’s13aHHS BUAUISIOTH NPUHIIUI PEaIbHOTO BUKOHAHHS. SIK CIYIIHO 3a3Hayace
C. M. BepBeHo, «3MICT PUHIHITY PEATEHOTO BUKOHAHHS 3000B’sI3aHHSI MOJISITac y
TOMY, 1110 MatOTh OyTH BYMHEHI BIAMOBI/HI J1ii OOP’KHIKOM Ha KOPHCTH KPEAUTOPA
11010 TIPEIMETA JIOTOBOPY, SIK-TO: Mepe/iada NpoAaBLeM MOKYIIEB] TOBapy, BUKO-
HaHHS BIAMOBIAHOT poOOTH, HaJaHHS TOCIyrH Tomoy [8, c. 97]. TooTo nmpuHIMI
peabHOro BUKOHAHHS 3000B’13aHHsI O3HaYa€ HOro BUKOHAHHS B HATYPI.

3akoHO/IaBUE 3aKPITUICHHS [IOTO MPUHIIMITY MPOCTEXYETHCS B YCIX HOpMax,
MPUCBSYECHUX OKPEMHM JIOTOBOPAM, OCKUIBKM OCHOBHUM OOOB’SI3KOM OOp’KHHKa
€ 000B’SI30K BUMHUTH TEBHY Ai0. [Ipy npoMy B OKpeMHX BHUIIaJKax BCTaHOB-
JIFOFOTHCSI BUMOTH JI0 TOPSIKY 37iHcHeHHs Takoi aii. Hampukian, 3a moroBopom
KyMiBII-TIPO/IaXKy Tepeada MpoaBleM TOBapy IMOKYIIIEBI MOXe 3/1HCHIOBATHCS
JBOMa criocobamu: 1) BpyueHHs TOBapy MOKYIIIEBI, SKIIO JIOTOBOPOM BCTAHOBIIC-
HUI 000B’ 30K MPOJIABIIS IOCTABUTH TOBAp; 2) HaJJaHHS TOBAapy B PO3MOPSKCHHS
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MOKYTIIIS, SIKIIO TOBAp Mae OyTH MEepelaHuil MOKYIIER] 38 MiCII€3HAXOMKEHHIM
ToBapy (ct. 664 11K Ykpaiun) [2].

TakuMm 9MHOM, JOTOBIpHE 3000B’SI3aHHS MPUITHHSAETHCS [IISIXOM HOTO BHKO-
HaHHs, SKIIO0 HOTo 3MIMCHEHO HAJCKHUM YMHOM Ha 3acajgax J00pOCOBICHOCTI,
PO3YMHOCTI Ta CIPaBeAIMBOCTI. Y BUIIAJKaX MOPYIICHHS 3000B’sI3aHHs, KO HE
BUKOHY€E a00 HEHAIE)KHUM YHHOM BUKOHYE OOPIKHUK B35TE Ha ceOe 30008’ I3aHH,
Ma€ MpaBo 3aXUCTUTH CBOI [MBIJIbHI MIPaBa Ta IHTEPECH KPEIUTOP 3a JOIIOMOTOI0
CHOCO0IB 3aXKCTY, 3aKPIMJICHUX Y 3aKOHI.
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I'punbko CeiTnana [ImutpiBua

3a8i0y8ay Kagedpu YusiibHO20 npasa ma npoyecy
XmenvHuybKkoeo yuigepcumemy ynpagninua ma npasa imeri Jleonioa FO3vkosa,
00KMOp 10PUOUYHUX HAYK, Npogecop
(m. XmenvHuyokuii, Yxpaina)

CHIBBIJTHOIIEHHS MTOHSTH «3BUTKW» TA «IIIKOJIA» B
KOHTEKCTI ITOJIOKEHb CTATTI 56 TA YACTHHH 3 CTATTI 152
KOHCTHUTYIIi YKPATHU

VY crarti 56 Koncturyii Ykpainu 10 0CHOBHHX ITPaB JIFOIMHU Ta TPOMaIsTHUHA
BiZIHECEHO MPaBO Ha BIJIIIKOAYBAaHHS 32 PaXyHOK JIEp>KaBH UM OPTaHiB MiCIIEBOTO
CaMOBpsIyBaHHS MaTepiajibHOI Ta MOpAJIbHOI MIKOAM, 3aBIAHOT HE3aKOHHUMHU
pIMICHHSAMH, JisIMHA 9K Oe3/isUTbHICTIO OpraHiB Jep)KaBHOI BlIaJid, OpraHiB Mic-
I[EBOTO CaAMOBPSIIyBaHHS, IX MOCAIOBHX 1 CIIy)KOOBUX OCIO MiJ yac 3MiiCHCHHS
HUMH CBOIX MOBHOBaXEHb. 3akpimieHi y cT. 56 Koncruryuii Ykpainu npasuia
MOBE/IIHKY JIFOAMHY Ta TPOMAJITHUHA € 3araJlbHUMH, OCKIIBKH CTOCYIOTBCSl YCiX
BUIIAJIKIB 3aB/IaHHS IIKOAM OpraHaMu JAep>KaBHOI BIIaJIH, OPraHiB MiCIIEBOTO CaMO-
BpSIIyBaHHsI, iX MOCaI0BHX 1 CIIy)OOBUX 0Ci0.

CrenianbHOI0 HOpMOIO 110 cT. 56 Konctutyuii YkpaiHu € mosnoxxeHHs 4.3
ct. 152 Koncrutynii VYkpaiHu, sSKMMH IependadacTbes, 110 MarepialbHa 4Yu
MoOpaJibHa IIKO/Ia, 3aBaaHa (i3WYHUM ab0 IOPHIUYHUM 0CO0AM aKTaMH 1 JisMHU,
10 BU3HAHI HEKOHCTHTYLIHHWMH, BIJIIIKOIOBYETHCS JIEP)KABOIO Yy BCTaHOBJIC-
HOMY 3aKOHOM TopsiaKy. Tooto y 4.3 cr. 152 Koneruryuii Ykpainu MoBa e npo
CrieliaJIbHUH BHUIAJIOK BUHUKHEHHS y (i3MYHUX a00 IOpUIMYHUX OCi0 mpaBa Ha
BIZIIIKOJTyBaHHSI MaTepiajibHOI YM MOPAJIBHOI MIKOIH, II0 3YMOBICHO (OpMOIO
BUSIBJICHHSI TIPOTHITPABHOI AISIIBHOCTI I€pyKaBM — aKTaMu ¥ JisIMH, 10 BU3HAHI
HEKOHCTHUTYIL[IHHUMH.

Takum unHOM, 00’ €IHYIOUOI0 03HAKOIO CTATTi 56 Ta YaCTHHU TPETHOI CTaTTi
152 Koncrurtyuii YkpaiHu € BKa3iBKa Ha TaKy yMOBY BUHHKHEHHS O0OOB’SI3KYy B
JIep’)KaBU YU OpraHiB MICIIEBOIO CaMOBPSIyBaHHS IIOJIO MOTEPIIUINX 0Ci0, sIK
HasIBHICTh MaTtepiabHOT Ta MOPAJIbHOT IITKOJIH.

VY Koncrtutynii YkpaiHu BiICyTHE TIyMaudeHHsI 3MICTy MOHSTTS «ILIKOIa»
Ta ii pi3HOBHIIB: «MarepianbHa» Ta «MopajbHa». BojHouac mMae Micue BKa-
3iBKa Ha Te, IO JAep)KaBa BIAIIKOIOBYE IIKOAY y BCTAaHOBJICHOMY 3aKOHOM
nopsiaky (4. 3 cr. 152 Koncrurynii Ykpainu). Taka mo3uiiss po3poOHHKIB
OcHoBHOro 3axkoHy YKpaiHU TOPOIKYE IyMKH TpO Take: 1) «marepiaibHa
IIKOJIa» Ta «30MTKM» CTAHOBJATH pi3HI mpaBoBi kareropii; 2) Koncrurymis
VYkpainu (crarti 56 Ta 4. 3 c1.152) Hagae rpomMajasHaM MpaBO Ha BIAIIKOIY-
BaHHS JIMIIE MaTepiaibHOT Ta MOPAJILHOI IKO/M; 3) IPaBo Ha BiAIIKOAYBaHHS
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30uTKIB 3rigHO 31 CT. 22 [luBiIBHOTO KOJEKCY YKpalHU He mependoadcHo
Koncrurynieto Ykpaiuu, Tomy ct. 22 [{uBinbHOTO KOJeKCy YKpaiHM € Takolo,
o He Bignoigae Koncrutyiii Ykpainu, — HEKOHCTUTYLIHHOW. BinmosigHo
BHHUKa€e nmoTpeda HaJaTH JOKTPUHAIBHY BiJNOBiAb HA MUTAaHHS NPO 3icTaB-
JICHHSI TIOHATH «30UTKW» Ta «IIKOJa» B KOHTEKCTI IOJIOKEHb CTAaTTi 56 Ta
yactuHHU 3 crarti 152 Konerurynii Ykpainn.

[Topsiiok BiANIKOAYBaHHS MIKOAW 3aKpimuieHo y miaBi 82 LIuBibHOTO KoKy
VYkpainu ta 3axkoni Ykpainu «IIpo mopsiiok BigIIKomyBaHHS HIKOAW, 3aBIAaHO]
IpOMaJITHUHOBI HE3aKOHHUMH JISIMU OPTaHiB, IO 3/[ICHIOIOTH OTIEPaTHBHO-PO3-
LIYKOBY JiSUTBHICTB, OPTaHiB AOCYJJOBOTO PO3CIIyBaHHS, MPOKYPATypH i Cymay».

omo 3micty miaBu 82 L{uBUIEHOTO KOJCKCY YKpaiHU CIIiJ 3a3HAYUTH, IO
BOHA MICTUTb 3arajibHi HOPMH PO BI/IIKOAYBaHHS IIKO/IM, Ha 3acajiax sSKUX 3J1iH-
CHIOETBCS BifmmkoayBaHHs (ctarti 1166, 1167, 1168, 1191, 1192 Ta iH.), a Takox
CreliajibHi HOPMH, JIe TepeadayeHo BUHATKHU 13 3aralbHUX MPaBHJI PO BiJIIKO-
JTyBaHHSI IIIKOJTH.

Jo crerianbHUX HOPM CIIiJl BIAHECTH TakKi: BiIIKOJAYBaHHS INKOJIM, 3aBJa-
HOI OpraHoM Jiep>KaBHOI BJlaJ i, OpraHoM Biaaun ABroHoMmHOI PecryOmiku Kpum
abo opraHoM MicueBoro camoBpsityBaHHs (cT.1173); BiAIIKOAYBaHHS IIKOAH,
3aB/IaHOI T0CaI0BOO 200 CITY>)KOOBOIO 0CO0O0I0 OpraHy Jep)KaBHOI BN, OpraHy
Biagu ABTOHOMHOI PecryOmiku Kpum abo oprany MicieBoro camoBpsilyBaHHS
(ct. 1174); BimKoyBaHHSI IIIKOJTH, 3aBJaHOT OPraHOM JIepKaBHOT BIIaJI1, OPraHOM
Bi1au ABTOHOMHOI Pecry6miku Kpum abo opranoM MmicuieBoro caMoBpsilyBaHHS
y cdepi HopMoTBOpUOi AisIbHOCTI (CT. 1175).

VY masi 82 [{MBIEHOTO KOJEKCY 3aKPIIUICHO JIBa BUJIM MIKOAHM, OO SIKOT B
0co0M MOKe BUHUKHYTH IPaBO Ha ii BiIIKOYBaHHS: MarepiajibHa Ta MOpajbHa
(crarti 1166, 1167, 1168).

MopajibHa WIKOAA TOJSIrae B 3aBHaHHI (HI3MYHOrO OONIO Ta AYIIEBHOTO
CTpakaaHHs Qi3HM4YHIi 0001 UM y IPUHIKEHHI 11 4eCTi Ta TiJHOCTI, a TAKOXK JI1JI0-
Boi pemnyTaii ¢izuaHoi abo ropuanuHoi ocodu (ct. 23 i cr. 1167 LIK Ykpainn).

MarepianbHa mKkoga Moxke OyTH 3aBaaHa 0COOMCTHM HEMaiHOBHM IpaBaM
¢i3nuHOi abo ropuaANYHOI 0cobH, a Takoxk ix MaiHy (crarts 1166 LluBinpHOTO
Koziekcy Ykpainu). Takum 4nHOM, MaTepiajbHa MIKOJa 3aBKAN CIPUYNHSIE Maii-
HOBI BTPATH MOTEPITIOT 0COOH, 10 MOXKYTh IOJISIraTh B OyJb-SIKOMY 3HEIIHEHHI
ocobucroro (HeMaifHOBOT0) Y MaliHOBOTO OJiara, 110 OXOPOHSETHCS IIPABOM.

Oco0OnMBICTh MaTepiaNbHOI MIKOAW MONSATAE Y CHoco0ax i BiJIIIKOIYBaHHS,
iK1 ependoadeni y crarti 1192 LusinbHOro Kojekcy Ykpainu: 1) BiIIIKOLyBaHHS
LIKOJIM B HAaTypi (TIepeiaTy pid TOro kK POy 1 Takoi * SIKOCTI, MOJIaro{UTH MOIIKO-
JUKEHY pIi¥ TOIO); 2) BIIIKOAYyBAaTH 3aBaHi 30MTKU. BiMOBITHO 10 3MiCTy Iri€l
crarti Kosiekcy cKi1a/10B0OI0 YaCTHHOK0 MaTepiaibHOI IIKOAM € 30UTKH.

[ToHsATTS 30MTKIB PO3KPHUBAETHCS y YacTHHI Apyrid crarti 22 lluBiapHOTO
KOJIEKCY YKpaiHu:
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«30uTKamu €: 1) BrpatH, sIKMX 0co0a 3a3Hajia y 3B’S3Ky 31 3HUILIEHHSIM abo
MOIIKO/DKSHHSIM PEeyi, a TAaKOXK BUTPATH, sIKi 0ocoba 3pobuiia abo MyCHTh 3po0UTH
JUIsl BITHOBJICHHSI CBOTO IOPYIIECHOTO TpaBa (peajbHi 30UTKH); 2) JOXOAHM, SIKi
ocoba Moria 0 peajibHO OJICpIKaTH 3a 3BUYaiHUX 00CTaBUH, sIKOU ii paBo He OyI1o
nopyuieHe (ymnyeHa Buroga)». TakuM 4MHOM, 3aKOHOJIaBELlb PO3PI3HsIE Y CKIIali
30UTKIB JIBa X BUJM: PeasibHi 30UTKHU Ta yIyIlcHA BUTOJIA.

lomo popmu 30MTKIB, y sIKiil BOHM MOBHHHI BIJIIIKOIOBYBATHCS, TO 3aKOHO-
JIaBellb 3aiiMae OJJHO3HAUYHY MO3MIII0 — Y TpoIoBiid ¢popmi: «Po3mip 30uTKiB, 1110
MUISTaloTh BiIIKOYBAaHHIO MTOTEPIIIOMY, BU3HAYAETHCS BIAMOBITHO 10 peajb-
HOI BapTOCTI BTpayeHoro Maiua ...» (4. 2 ct. 1192 [{usineHoro Kojekcy Ykpainu).

Bume3asHaueHe 103B0Jisi€ 3pO0ONTH TaKuii BHCHOBOK:

1) MOHATTS «IIKOAA» € 30MPANEHOI0 TIPABOBOIO KATETOPIl0, M0 BKIIOYAE JI0
CBOTO CKJIaJly MarepiajbHy Ta MOPaJbHY HIKOAY;

2) 30MTKH CTaHOBISTH CKJIJIOBY YaCTHHY MarepialibHOI IIKOJH, a came € ii
TPOLIOBUM BHpakeHHSIM. ToOTO, KOJIM pO3MIip IIKOAN OOYHCITIOETHCS Y TPOIIOBIH
(hopmi, To MOBa ijie PO BIANIKOAYBaHHS 30UTKIB;

3) B KOHTEKCTI IIOJIOXKEHb CTaTTi 56 Ta YacTHHU TpeThoi crarTi 152 Koncrurymii
VYKpaiHu 3aKpIILIFOETHCS MPAaBO (PI3MYHOI Ta FOPUAMYHOT 0COOU BUMAraTH BiIIIKO-
JTlyBaHHS MaTepiajbHOI IIKOAU, B TOMY YMCJIi 30UTKIB, Ta MOPAJbHOI IIKOIH.

B

I'pyumyx Bikrop Kiaumosny

Ynen Buwoi paou npasocyoos, [onosa 3axionozo pecionanbno2o Hayko8o2o
yeumpy Hayionanwnoi akademii npasosux nayx Yxpainu,
JIOKTOP IOPUANYHUX HayK, IIpodecop, wien-kopecnondenm HAIIpH Ykpainu
(m. Kuis, Yxpaina)

MI’KHAPOZIHI 3B’S13KH KPUMIHAJIBHOI'O
3AKOHOJIABCTBA YKPATHM

B ymoBax cBiToBOro mporiecy mrobaiizailii BiOyBarOThCs 0OaraToruiaHoBi
B3a€MOINPOHUKHCHHS, B3a€MO30arayeHHs PI3HUX KYyJIBTYp CY4YacHOi IUBLTI3aIlil.
JIOMIHAHTHMMH TIpU [OMY BHU3HAIOTHCS 3arajbHOJIONCHKI I[IHHOCTi, BHU3HaHI
TaKUMU MDKHapOIHOIO CHiJbHOTOI0. Cepesl HUX BaXKJIMBE MICIe HAJIGKHUTh HOP-
MaM MDKHapoJHOro Ipasa. BinnosinHo no cr. 9 Koncrutyunii Ykpainu, Ti unHHI
MDKHapOJIHI JIOTOBOPH, 3ro/ia Ha 000B’SI3KOBICTh SIKMX HajaHa BepxosHoto Panoro
VKpalHu, € 4acTHHOIO HalliOHAIBHOTO 3aKoHOAaBCcTBa. lle mependavae cxianHy
po0OTY 11010 IMIUIEMEHTAIII] B YNHHE 3aKOHOJJABCTBO YKPAiHH THX ITPABOBUX MO3H-
I, 10 MICTSITHCS Y HOpMax Mi>KHapoHOTO paBa. [I0oBHOIO MipoIo 1€ CTOCy€eThCs
1 KpUMIHAJILHOTO 3aKOHOJAaBCTBa. TOMYy HOpPMH MDKHApOJHOTO IpaBa, NMpU TaKid
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MIOCTAHOBIII MMUTAHHS, € CHEeUU(IYHUM JHKEPEIOM KPHUMIHAJILHOTO 3aKOHOaBCTBA
VYkpainu. Jlo ix uncna, y mepury 4epry, ciij BiaHecTu: BeesaranbHy nexiapariito
MpaB JIFOJMHHY, TPOTOJIOIeHY reHepanbHor Acambneero OOH 10 rpymas 1948
PoKy; MikHapoHHUH MaKT PO eKOHOMIYHI, COIIaJIbHI 1 KYJIBTYpPHI IIpaBa, MpuitHs-
trii ['enepanbaoro acambneero OOH 16 rpynnst 1966 poky; MiHiMaibHI cTaHmapTH
npasmwia OOH miono 3akoHiB, He MOB’SI3aHUX 3 TIOPEMHHMM YB’SI3HEHHSIM Bin 14
rpyaas 1990 poky; Jlexnmapaiiito OCHOBHUX TPHHIMITIB MPABOCYIIS JUIsl JKEPTB
3JI0YMHIB Ta 3JI0BXMBaHHS Bianoro Bix 29 nmcromana 1985 poky; i pesomromii
Exonomiunoi Ta comianeHoi Paqu OOH «OCcHOBHI MPUHIIMITK 3aCTOCYBaHHS MIPO-
rpaM BiJJHOBHOTO IPaBOCY/IS Y KpUMiHAJIBHUX cripaBax» Bix 04 TpaBus 1999 poky
Ta «[Ipo OCHOBHI NMPUHIMUIK BUKOPHCTAHHS MPOrpaM BiTHOBHOTO ITPABOCYIUIS Y
KpUMiHaJBHUX cripaBax» Bix 24 ymmHs 2002 poxy; €BponeichbKy KOHBEHIIIIO PO
3axHCT MpaB JIOIMHU 1 OCHOBHHUX ¢B00O/ Bij 4 mucronana 1950 poky.

BaxniBe 3HaYeHHS MalOTh MDKHapOJHI JIOTOBOPHU 3a y4acTio YKpaiHu, sKi
0e3MmocepeIHbO CIPSIMOBAaHI Ha MPOTHU/IIIO 3I0YMHHOCTI. B 1X "nci citip Ha3BaTH,
30Kpema, Taki 3 HuX: 1) KoHBEHIiI0 Mpo TONEpe/KeHHs 3J04UHY, TeHOUUAY 1
MoKapaHHs 3a HbOro BiJ 9 rpynHs 1948 poky; 2) €BponelcbKy KOHBEHIIIIO PO
BUIauy MpaBOMOPYIIHUKIB Bif 13 Tpyans 1957 poky; 3) €Bponeiicbky KOHBEH-
L0 MPO B3a€MHY JIOMOMOTY 3 IMUTaHb KapHUX crpas Big 20 kBitHA 1959 poky;
4) MixHapoHy KOHBEHIIIIO PO JIIKBIJaMil0 BCiX GopM pacoBoi JTUCKpUMiHAIii
BiJ 7 Oepesnst 1966 poky; 5) KoHBeHIIiI0 PO MPUINUHEHHS 3JI0YMHY arapreiny
i mokapaHHs 3a HboOro Bif 30 nuctomana 1973 poky; 6) €Bporneiicbky KOHBCH-
LII0 PO Hepeavyy MpoBaPKeHHS y KpUMIHAIBHUX clipaBax Bif 15 Tpasust 1972
poky; 7) MixHapomHy KOHBCHIIFO MPO OOpPOTHOY 3 3aXOIUICHHSM 3apy4YHHKIB
Bin 17 rpynust 1979 poky; 8) KoHBeHIlito mpo mepenady 3acyKEHHX OCIO Bif
21 Gepesns 1983 poxy; 9) KoHBeHIlif0 MPOTH KaTyBaHb Ta IHIINX JKOPCTOKHX,
HEJIOJICBKHX 1 TaKuX, 10 MPHUHIKYIOTH JIIOICHKY TiJAHICTh, BU/IB MOBOKCHHS 1
nokapanus Bix 10 rpyaus 1984 poky; 10) Konsenuito Opranizanii O0’enHaHnx
Hariit mpo 60poTh0y MpOTH HE3aKOHHOTO O0Iry HAPKOTHYHUX 3ac00IB 1 ICH-
XOTpONHUX pedoBHH Bix 19 rpyans 1988 poky; 11) MiknHapoaHy KOHBEHIIIIO
mpo O60poThOy 3 BepOyBaHHSM, BUKOPUCTAHHSM, (DIHAHCYBAaHHSIM 1 HABUYAHHSIM
HaiiMaHIiB Bix 4 rpyaHs 1989 poky; 12) €BponelicbKy KOHBEHINIO MPO BiIMH-
BaHHJ, MMOIIYK, apelIT Ta KOH(ICKAIIIO TOXO/IB, OIEPKAHUX 3ITOYMHHHUM IIISIXOM
Bix 8 muctomnazna 1990 poky; 13) KonBeHltito po nmpaBoBy JIOMOMOTY B IUBUIBHUX,
CIMEHHMX Ta KPUMIHAIBHUX CIpaBax, yKiIajeHa Mix JepkaBaMu-uwieHamu CHJJ
Bix 22 ciuns 1993 poxy; 14) MixkHapoaHy KOHBEHIIIO NP0 BiIMUBAHHS, MOIIYK,
apemT Ta KoH]icKaliio JOXO/AiB, OlepKaHUX 3JIOYMHHHUM IIISIXOM Bif 8 JIUCTO-
nmaga 1990 poky; 15) JloroBip mpo coiBpoOITHHITBO AepkaB-ydacHuis CHJI
y 60poTh0i 3 TepopusmoM Bix 4 uepBHs 1999 p.; 16) MikHapoHy KOHBEHIIIIO TIPO
60poThOy 3 (iHaHcyBaHHSIM Tepopu3My Bix 9 rpynHs 1999 poky; 17) Konsenuito
Panu €Bponu mpo 3anobiranns repopusmy Bin 16 Tpasas 2005 poky.
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HasBani Ta iHIII MI>)KHapOJHO-TIPABOBI aKTH BH3HAYAIOTh KPHMiHAJILHO-
NMPaBoOBY i/1€0JI0TiI0, CTAaHAAPTH KPHUMIiHAJIBLHO-TIPABOBOIO PeEryJIIOBaHHS,
3aca/iu MPOTHIT 3JIOYMHHOCTI, SIKi CIIy)KaTh OPIEHTUPOM SIK JUIsSl 3aKOHOJABIIA,
Tax 1 JUIsd NpaBo3acTOCOBHMX opraHiB. Tak, y «MixuaponHomy I[lakti mpo rpo-
MaJITHCBKI 1 TIOJIITHYHI TIpaBay Bix 16 rpynHs 1966 poky, 30kpeMa, BKa3aHo, 110
MPaBO Ha JKUTTS € HEBiJ €MHUM IIPaBOM KOXKHOI JIIOAMHU (CT. 6), IO HIXTO HE
MO)ke OyTH TiIJaHUI KaTyBaHHIO YH JKOPCTOKOMY, HEJTIOAICBKOMY a00 MPHHUKY-
I0YOMY TiJTHICTh TIOBO/KEHHIO UM TOKapaHHIO (CT. 7), IO HIXTO HE MOXe OyTH
HiTaHui Oe3MiICTaBHOMY apemTy Y TPUMaHHIO IMiJ] BapToto (CT. 9), 1m0 HIXTO
He NMOBMHEH 3a3HaBaTH CBaBIILHOTO YW HE3aKOHHOTO BTPYYaHHs B HOro ocoducre
i cCiIMel{He KHTTS, CBaBIJIbHUX UM HE3aKOHHUX MOCSATaHb HAa HEOTOPKaHICTh HOTO
JKUTIa a00 TAEMHUINIO HOTO KOpecmoHAeHIIT (CT. 17), mo Oyap-ska mpomarania
BilfHM MOBHMHHA OyTH 3a00pOHEHa 3aKOHOM, a TaK caMo Mae OyTH 3a0OpOHEHO
OyIb-sIKi BUCTYNU HA KOPHCTh HAI[IOHAJIBLHOI, PACOBOI UM PEIriiHOI HEHABUCTI
(ct. 20). Ha 3abe3mnedeHHs [IUX KPUMIHATBHO-TIPABOBHX 3aca]] CIIPSIMOBAHI BiJIIO-
BigHO crarTi 115-120, 127, 371, 182, 161, 162, 163, 436 KK Ykpainu.

Oxpemi 3JI04MHHI JIiSTHHS TPSMO BU3HAYEHI B MDKHapOJHHMX JOrOBOpax.
3okpema, B crarti 2 «KOHBEHIIT PO MONepeIyKeHHs 37I04MHY TeHOIMIY 1 ITOKa-
paHHS 32 HHOTO» BHM3HAYCHO MOHSITTS TeHOUMAY, a B JIOAATKax J0 «EanHOI
KOHBEHIIIT PO HapKOTHYHI 3aco0m» 1961 poky (3i 3minamu 1972 poky) € cnuckn
1,2, 3, 4, 1o MiCTSITh IepeTiKi HAPKOTHIHHX 32c00iB. Y gonatky no « KonBeHiii
OOH mpo 60poTEOy MPOTU HE3aKOHHOTO 00Iry HApKOTUYHUX 3aC00IB Ta MCHXO-
TPOMHUX pedoBUH» Bij 19 sxoBTHS 1988 poky € 1Bi TabnuII, 0 MICTATH MEPETIKH
HAPKOTHYHHX 32C00iB i ICHXOTPOIHMUX PEYOBHH, a B CTaTTAX 1, 2 Mi>kHapOIHOT
koHBeHIIT «[Ipo 6opoTOy 3 BepOyBaHHSIM, BHKOPHCTaHHSM, (hiHAHCYBaHHS i
HaBYaHHSIM HaiiMaHIIiB» BU3HAUCHO NOHSTTS «HaiiMaHenb». Ha3BaHi Buiie moso-
JKCHHSI CJTy’)KaTh OCHOBOIO JIJISl 3aCTOCYBaHHsI BiIMOBiMHO crtareit 442, 305-327,
447 KK VYkpainu. B niepiiomy 3 BHIIIC Ha3BaHUX IOTOBOPIB BU3HAUCHO 3JI0YMHHE
JUSIHHSI, B IPYTOMY — MPEIMET 3JI0YHHY, B TPETHOMY — MPEAMET CYCIIIBHUX BiJ-
HOCHH Ta Cy0 €KT 3JI0UHHY.

VYKpaiHOIO TiINHCAHO HMU3KY JBOXCTOPOHHIX JIOTOBODIB 3 IHIIUMH JepiKa-
BaMH PO MPaBOBY JIOMOMOTY 1y TOMY YHCII 3 KPUMIHAIBHUX CIIpaB. 30Kpema, 3
I'pysieto, KHP, JIntochkoto PecmyOnikoro, Pecryounikoto [Tonbina, PecyOnikoro
Momnnosa, EctoHchKkor0 Pecmy0imikoro.

MiXHapOHO-TIPABOBI aKTH y PsiJii BUMAAKIB, BU3HAYAIOTH JISTHHS, SIKI € 3J10-
YMHHUMHU, aji¢ He BU3HAYAIOTh 1X KapaHOCTIi, BKa3ylO4H JIMIIE HA HEOOXITHICTS ii
nepen0aueHHs] B HalliOHAIBHOMY KPHMiHAJBLHOMY 3aKOHOJABCTBI. B KiHIeBOMY
JK PaxyHKY 1 3JIOYMHHICTB, 1 KapaHiCTh TaKuWX JisIHb BU3HAYalOThCS B YHHHOMY
KK Vkpaiuu, nUisixom BHECEHHS JI0 HHOTO Bi/IMOBITHUX 3MiH.

YunHe ykpaiHChbKe KpHMIHAJIbHE 3aKOHOJABCTBO HE 3000B’SI3y€ CyIU IOCH-
JIaTHCs Ha HOPMH MDKHAPOJHHX JOTOBOPIB ITPY BUPIMICHHI KPUMIHAJIIBHHUX CIIPaB,
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ase i He 3a0opoHsie 1poro. [TocnnanHs )X Ha HOPMU MDKHApPOJHUX JIOTOBOPIB Y
CYJIOBOMY BHPOKY, SIK BUJIAETHCSI, BKa3ye MEBHUM YMHOM Ha COLiJIbHO-ETHUHY
(MOpaJibHy) Ta NMpaBOBY IiJICTaBM KPUMIHAJIBHOI BiJIIOBIAaIBHOCTI 32 BUYNHEHE
Cy0’€KTOM JisSIHHSL, MIJAKPECIIOE HOTO CYCIIbHY HEOe3NeKy, MOCHIIIOE 00TPYHTO-
BaHICTh CY/IOBOTO BHPOKY.

MixHapoHi JoroBopu, 3rigHo cT. 19 3akony Ykpainu Big 29 uepsus 2004
poky «IIpo mixkHapomHi noroBopu YKpaiHW», MalOTh HepeBary B IpaB03acTo-
CyBaHHI Ilepell IHIIMMH aKTaMH 3aKOHOJABCTBa YKpaiHH. SIKIIO MiXXHapOJHUM
JIOTOBOPOM YKpaiHH, SIKUI HaOpaB YNHHOCTI B yCTAHOBJICHOMY TTOPSI/IKY, BCTAHOB-
JICHO 1HII MpaBWIIa, HK Ti, 0 TIepeAdadeHi y BiIIOBIIHOMY aKTi 3aKOHOaBCTBA
VYKpaiHu, TO 3aCTOCOBYIOTHCS IIPABMIIa MIKHAPOIHOTO JOTOBOPY.

Jloxazom Toro, 110 M>XHAPO/IHI JOTOBOPH € JPKEPEIOM KPUMIHAIBHOTO 3aK0-
HO/IaBCTBA, @ BIJITaK MPO TICHUIT HOro 3B 530K 3 HUMHU, € TIpsIMa BKa3iBKa Ha Ii¢ B
yuaHOMY KK VYkpainu. Bignosigao no 4. 5 cr. 3 KK Ykpainu, 3akonn Ykpainu
PO KPUMiHAJIBHY BiJIIOBIIIbHICTE TIOBHHHI BiJIIIOBIIaTH MOJIOKEHHSIM, 110 Mic-
TATHCSI B YMHHUX MDXKHAPOJHUX JIOTOBOPAX, 3r0/ly Ha 000B’I3KOBICTh SIKMX Ha1aHO
Bepxosnoro Panoro Vipainn. KK Vkpainu, B iHIINX BUMaaKax, IpsMoO BKa3zye Ha
MDKHApOHI IOTOBOPH SIK JDKEPENIO KPUMIHAJIBHOTO 3aKoHO/aBcTBa. Hanpukian,
4.3 ct. 10, cT. 438, cT1. 439, ct. 440 KK VYkpainu.

YiTKO BUpPQ)KEHUMH € 3B’SI3KM KPUMIHAJILHOTO 3aKOHOJIABCTBA 3 KOHCTUTYIIH-
HUM 3aKOHOJABCTBOM Ykpainu. KoHcTuTymis YkpaiHu, BUKOHYIOYH YCTaHOBUY,
PEryJISITUBHY Ta IPAaBOOXOPOHHY (yHKIII, clyrye (yHIaMEHTOM, IPaBOBOIO
OCHOBOIO, B&KJIUBUM JDKEPEJIOM YKpPAiHCBKOTO KPHUMIHAJIBHOTO 3aKOHO/ABCTBA.
Bepxosencro Koncruryuii Ykpainu oOyMoBiIeHe psiioM I0pUANYHUX OOCTaBUH.
Ilo-nepue, B 4. 2 ct. 8 Koncruryuii YkpaiHu BU3Ha4€HO, 1110 BOHA Ma€ HAWBHIIY
HPUIHYHY CHITY 1 3aKOHU Ta IHII HOPMATUBHI aKTH MPUAMAIOTHCS TUTBKHU Ha ii
OCHOBI i moBHHHI Binnosinaru iit. I1o-dpyze, BinnosinHo 1o cr. 8 Koncrurymii
VYkpainu ii Hopmu € HopMamu npsimoi aii. Cynu npy BUPILIEHHI KpUMiHATIBHUX
CIpaB MaroTh NpaBo nocwiarucsi Ha Hopmu Koucruryuii Ykpainu. Ilo-mpeme,
po 1e npsimo 3a3HadeHo B 4. 1 ¢T. 3 KK Vkpainu: «3akoHonaBcTBO YKpaiHu mpo
KpUMIiHAIIBHY BiJIIOBIINBHICT cTaHOBUTH KpuMiHadbHUi Kogekc Ykpainw,
sIKMii IpyHTY€eThesa Ha KoHeTuTynii Ykpainu...»

IncrpymenranbHa 1inHicTh KoHcTnTynii Ykpainu sik GyHIaMeHTy, paBoBoOT
OCHOBH, OCHOBHOT0 JUKEpEJIa yKpaiHChKOTO KPUMIHAJILHOTO MTPaBa, y BCIiX JIOKTPH-
HaJIbHUX BapiaHTaxX WOro po3yMiHHs, 3yMOBJIEHA HE JIMIIE 3aKPIIUICHHSIM TaKOTO
ii cranoBuma B camiii Koncturynii Ykpainu ta unaaomy KK Vipaiun. [onoBHum
YUHOM TaKa AKIiCHA BIACTUBICTh 3yMOBJICHA THM, L0 BOHA: a) € OIOCEPEAKOBa-
HUM Yepe3 HapOJHUX JICIyTaTiB BOJICBHUSBICHHSIM YKPaiHCHKOTO Hapo.y; 0) B Hil
3aKpiIIeHI MPOrpaMyrodi CYCIIJIbHE JKUTTS LIHHICHI NPIOPUTETH W NPUHIUIN
opranizauii ta (yHKIIOHYBaHHS MeXaHI3My JepXaBW 1 IOJITHMYHOI Oprasiza-
1ii CycIiibCTBa, MpaBa 1 cBOOOAM JIIOIWHM, NMPHHIMITK MPABOTO PETyITIOBAHHS
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3arajioM 1 KpUMIiHAJIbHO-TIPABOBOTO PETYIIOBAHHS 30KpPEMa; B) BOHA € PCabHO
JIOUOK0 MOJICJUTI0 TapMOHIIHOTO MOEMHAHHS, MPABOBOTO OajaHCy MyONiYyHHX,
MPUBATHHUX Ta KOPIIOPATHBHUX IHTEPECIB; T) psijl il HOPM € HOPMaMH-LIUISIMH, SIKi
BU3HAYAIOTh, NPOIPaMyIOTh NEPCIEKTHBY PO3BUTKY YKPaiHCBKOi JEp:KaBHOCTI,
npaBa Ta CyCIIbCTBA.

Koncrurynis Ykpainu, BUKOHYIOUH POJIb IPABOBOi OCHOBH, TOJIOBHOTO JIXKE-
pesna 00’ €eKTUBHOTO (MO3UTHBHOTO) KPUMIHAIBEHOTO TIpaBa, HOPOJDKYE MOCIIIOBHY
JianeKTHuHy 3anexHicTs: Koneturynist Ykpainu — KpuMiHalIbHE 3aKOHO/IABCTBO —
CYJIOBI YXBaJIM, IIOCTAHOBHU Ta BUPOKH — BUKOHAHHSI CY/IOBHUX yXBaJl, IOCTAHOB Ta
BUPOKiB. OTKe, JHKEPEIOM KPUMIHAIBHOTO 3aKOHOIaBcTBaBHCTyIae KoHeTuTyis
VkpaiHu, a JUKEepelIoM CyloBHX pimeHb — i Koncturynist Ykpainu, i KpuMiHaib-
He3akoHOoZaBcTBO. CynoBe pINICHHS, BUPOK Cyldy MOPOMXKYE TICBHI MpaBa Ta
000B’SI3KH Cy0’€KTIB CYyCHUILHUX BIJHOCHUH.

BaxumiBe 3HaueHHSs, y 3B’5I3Ky 3 MM, Ma€ rocranoBa [lnenymy BepxoBHoro
Cyny Yrpaiau Ne 9 Big 1 mucronana 1996 poxy «Ilpo 3acrocyBanus Koncrurymii
VYkpainu npu 37iHCHEHHI MPaBOCYAs», B sIKiid, 30KpeMa, 3BEpTAEThCS yBara Ha
HACTYITHI MOJIOXKEHHS.

— Haronomyrouw, 1o BignoBigHo 1o cT. 8 Konctutymii B YkpaiHi BU3HAEThCS
i Jlie MpUHIMI BepXoBeHCTBa TpaBa, [1nenym BepxosHoro Cyny Ykpainu BkazaB
Ha 0e3M0CepeHIO JIiF0 KOHCTUTYIIHHUX MpaB i CBOOO JIIONUHM 1 TPOMaSTHUHA.
Bonu BU3HAYAIOTH 11111 1 3MICT 3aKOHIB Ta IHIIMX HOPMAaTUBHO-IIPABOBHUX aKTIB,
3MICT 1 CHIPSIMOBAHICTB JIisUTBHOCTI OpraHiB 3aKOHOJAaBYOl Ta BUKOHABYOI BIIaJIH,
OpTraHiB MICIIEBOTO CAaMOBPSIYBaHHS 1 320€311E€UyIOThCSI 3aXUCTOM ITPABOCY/IIS.

— VY 3B’s13Ky 3 THM, 110 KoHcTuTy1is YKpaiHu Mae HalBUIY IOpPUANYHY CHITY,
a Tl HOpMH € HOpMaMH TPSIMOT JIi1, CyAM TP PO3MIIs/Ii KOHKPETHHUX CIpaB MOBUHHI
OLIIHIOBATH 3MICT Oy/b-SIKOTO 3aKOHY YH IHILIOTO HOPMAaTHBHO-NPABOBOTO aKTa 3
TOYKH 30py Horo BinoBinHOCTI KoHCTHTYIT 1 B yCIX HEOOXIIHUX BUIaAKaX 3aCTO-
coByBari KoHcTuTymito sik akt npsimoi 1ii. CynoBi pillleHHs MaloTh IPyHTYBATHCS
Ha KoHcTHTy1il, a TAKO)K Ha YMHHOMY 3aKOHOJIABCTBI, SIKE HE CYEepeuuTh Ti.

— VY pa3i HEBU3HAYCHOCTI B MHTaHHI MO Te, 4u Biamosigae Koucturtymii
VYKpaiHu 3aCTOCOBaHMUIT 3aKOH a00 3aKOH, SIKUH MiISITae 3aCTOCYBAHHIO Y KOHKPET-
Hilf cripaBi, Cy/1 3a KJIOMIOTaHHSIM YYaCHHKIB ITpoIiecy a0o0 3a BIACHOIO 1HILliaTHBOIO
3yNHUHSE PO3IIISL] CIIPABH 1 3BEPTAETHCS 3 MOTHBOBAHOIO YXBAJIOKO (IIOCTaHOBOIO)
1o Bepxoshoro Cyny Ykpainwu, sikuii BinnosigHo a0 cr. 150 Koneruryuii Moxe
nopyuryBaru nepen Koncruryuiinum Cynom YkpaiHu NHUTaHHS TIPO BiINOBIA-
HicTh KOHCTHTYIIIT 3aKOHIB Ta IHITMX HOPMAaTUBHO-TIPABOBHX AKTIB.

— Cyn 6e3nocepenHbo 3actocoBye Koncruryiiiro Ykpainu y pasi:

1) xomu 3i 3micTy HOpM KOHCTUTYIIIT HE BUIUIMBAE HEOOXIMHICTh JOIATKOBOI
peraMeHTaIlil 11 MoJI0KEeHb 3aKOHOM;

2) KoM 3aKOH, KWW OyB YMHHHUM JI0 BBEICHHS B Jit0 KoHCTHTYIIT YK mpu-
WHSTHI TICIIS BOTO, CYNIepEeunTh ii;
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3) KOIlM MPaBOBIHOCHHH, IO PO3IVISIAIOTHCS CY/IOM, 3aKOHOM YKpaiHH He
BPETYJIbOBAaHO, @ HOPMAaTWBHO-NIPABOBHH akT, NpuitHATHH BepxoBHoto Panoro
cynepeunth Koncrutyuii Yipainu;

4) xomu yxasu Ilpesunenra Ykpainu, siki BHACIiJIOK iX HOPMaTUBHO-IIPABO-
BOTO XapakTepy MiUISraoTh 3aCTOCYBaHHIO CyAaMH TPH BUPIMICHHI KOHKPETHUX
crpas, cynepedarb Koncrurynii Ykpainu.

— SIkuio 3i 3MicTy KOHCTHTYLIHHOT HOPMH BMIUIMBA€ HEOOXIIHICTH J0AAT-
KOBOI periaMeHTallii i MoJI0KEeHb 3aKOHOM, CYI TPU PO3IVISIi CIPABU MOBUHCH
3aCTOCOBYBAaTH TUIBKM TOHW 3aKOH, SIKMH I'PyHTyeThCsl Ha KoncTuTynii Ykpainu i
HE CyMNepeuuTs ill.

— Cyn moxe Ha minctaBi cT. 144 KoHCTUTYIIIT BU3HATH TaKUMHU, 1O HE BiJ-
noifnaroth KoHcTuTymii um 3akoHaM YkpaiHu, pillleHHS OpraHiB MiCI[EBOTO
CaMOBpsIyBaHHsI, a Ha mijcTaBi cT. 124 KoHcTuTylii — akTH OpraHiB Jep:kaBHOT
BHUKOHABYOT BJIAJIM: MiHICTEPCTB, BIZIOMCTB, MICIICBUX JICPKABHUAX aJIMIHICTpAIlii
TOIIO.

— HopmaruBHoO-1ipaBOBi akTH Oy/Ib-SIKOTO JEpP)KaBHOTO YH IHIIOTO OpraHy
MiJJIATAar0Th OLIHII Ha BiMMOBIMHICTB iX sik KoHCcTHTYIT, Tak 1 3akoHy. Oco0muBy
¢dyHKiro Mmoo BiamoiaHOCTI KoHcTHTYIIT YKpaiHU 3aKOHIB Ta IHIIMX TPABOBUX
akTiB BepxoBHoi Panu, akriB Ilpesunenra, axkriB Kabinery MinictpiB Ykpainu
BukoHye Koncruryuiiinuii Cyn. Bin € enuanm opranoM oiliiiHOro TiaymMadeHHs
KonctuTymii Ta 3aKkoHiB YKpaiHH, pilICHHS SIKOTO 3 HABE/ICHUX MUTaHb € 0CTATOY-
HUMH 1 He MOXYTb OyTH ockapskeHi (4. 2 c1. 150 Koncturyuii Ykpainu).

Takum unnom, Koncruryuist Ykpainu, 3 oqHOTO OOKY, 3aKpIIUTIOE JOCSTHY-
TUI HOBWI SIKICHUIM CTaH MOJITHKO-IIPAaBOBOI OpraHi3ailii CycIiibcTBa, OalaHC
(KOHCEHCYC) TMOJITUYHUX CHJI, 3aCHOBaHY Ha 3arajbHOJIOACHKUX IIHHOCTSIX
ryMaHi3my, 10o0pa i CIpaBeTUBOCTI MOJITHYHY 1 MPABOBY 1/€OJIOTiI0, TIPABOBY
KYyJIBTYDY, BifoOpaxxae 00’ €KTHBHY CIIPSIMOBaHICTh CYCITIJIBHOTO PO3BUTKY, CIIYTY€E
IIPaBOI0 OCHOBOIO HAayKOBOI, 3aKOHO/IaBYOi Ta MPaBO3aCTOCOBHOI JiSUILHOCTI, a 3
IHIIIOTO — CTBOPIOE MEPEIYMOBH JUIsl JAAJBIIOT0 PO3BUTKY CYCIUIBLCTBA, € OCHO-
BHUM JUKEPEJIOM YKpalHCHKOTO IpaBa, B yCiX BapiaHTax HOTo JOKTPUHAIBLHOTO
pO3yMiHHS, ()YHJaMEHTOM IIPaBOBHX 3aCO0IB PETYNIOBaHHS CYCHUIBHUX BiJl-
HOCHH, BUKOHYE KOHCOJIJylody, CTaOlIi3ylouy, MOOUIi3yl0dy, BUXOBHY POJIb Y
CYCIUIBCTBI, CIIPUSIOYH YCBIJOMJICHHIO HOT0 Cy0’€KTaMH CBOTO MPaBOBOIO CTa-
TYCY 1 KOHCTHTYLIHHMX 3aBJaHb CyCHUIBHOTO po3BHTKY. Came 1M, TOJOBHHM
YHHOM, 3yMOBJICHa 0CO0JIMBA cycriibHa HiHHICTh KoHeTuTynii Ykpainu.

SlckpaBuM cBigueHHsIM Toro, o kepenom ymHHOro KK Vkpainm €
Koncrutynis Ykpainu, ciyrye, 30kpeMa, npsiMe 3akpiruieHHs1, Tpancdopmartist B
HBOMY PSITy KOHCTUTYIIHHX MOJIOKEHb. B Takiii imoctaci unnamii KK Ykpainu
BHCTYIIA€ TApaHTIEIO pealtizamil KOHCTUTYLIHHNX HOpM. Harpukias, monoxeHHs
ct. 58 Koncrurynii Ykpainu npo 3BOpOTHY 10 HOPMaTHBHO-IIPABOBHX aKTIB Y
yaci 3HaWnu cBoe BimoOpaxeHHs B cT. 5 KK VYkpainu, a 3akpimieHa y cT. 62
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Koncrutynii Ykpainu npesymmuis HeBUHYBaToCcTi — B 4. 2 cT. 2 KK Vkpainn.
KoHcTUTyHitHUN TIPUHIAIT TTPO HEMOXKIIMBICTD NPUTATHEHHS 10 IOPUINYHOI Bijl-
MOBITAJIBHOCTI OJIHOTO BHIY 3a OJHE i Te came mpapornopyireHHs (4. 1 ct. 61
Koncrutynii Ykpainu) 3akpimienuit B 4. 3 cr. 2 KK VYkpainu, a 3axpimiene
MpaBO 0COOM HE BUKOHYBATH SIBHO 3JIOYMHHI PO3MOPSUKEHHS 4n Hakasu (cT. 60
Koncrutyuii Ykpainu) — B 4. 3 c1. 41 KK VYkpainu. [Ipunimn npo HeBumaHHs
IHO3EeMHIH Jiep>kaBi rpomaisiHiHa Ykpainu (4. 2 cr. 25 Koncrurynii Ykpainn) Bia-
tBOpenwmii B 4. 1 ct. 10 KK Ykpaiuu, a mpaBo Ha HeoOXigHy 000opoHy (4. 2 cT. 27,
4. 5 ct. 55 Koneruryuii Ykpainu) —B ct. 36 KK Vipaiun.

VY psini BUIaIKiB KOHCTUTYIIIHI TIOJIOYKEHHS 3yMOBHIIM KPUMiHAJTI3aIli10 TIEB-
HUX CYCHUIBHO HeOe3meuHux MisHb. BimnoigHo no ct. 3 Koncrurymii Ykpainu,
JIFONTUHA, i1 KUTTS 1 37I0POB’S, YeCTh 1 TiHICTh, HEOTOPKAHICTh 1 OE3MeKa BU3HA-
I0ThCSI 1 YKpaiHi HaWBHUINOIO COIIadbHOK MiHHICTIO. Lle, 30kpemMa, 3yMOBHIIO
KpHMiHaJi3amio JisHb, nependadennx cr.ct. 115-126, 128-156 KK Vkpainn.
Yactuna nepina ct. 28 Koncrutymii Ykpainu 3a00poHMIIa KaTyBaHHSI, 10 TTOCITY-
JKHJIO TT1JICTaBOIO JIUTst KpuMiHami3anii karyBanss B cT. 127 KK Ykpainu.

KoHcTuTymifHMI MPUHIKN PO TE, IO HIXTO HE MOXKE OYTH MPOTHIIPABHO
1030aBJICHUH MpaBa BIACHOCTI, 10 TIPAaBO MPUBATHOT BIACHOCTI € HEMOPYIIHUM,
MOCITY’KUB MIJICTABOIO JUIsl KpUMIHAMI3alii IMOoCsraHb NMPOTH BIACHOCTI, Tepea-
Oauenux cr.cT. 185-198 KK Vkpainu. Bukonanust 000B’s13Ky TpoMajissHUHA HE
3anozitoBarn mkoAy mnpuponi (cr. 66 Koncrtutynii Ykpainm) 3abesnedyerncs,
30Kpema, cT.cT. 236-254 KK VYkpainu, a 000B’s130K criiauyBaTy nojnartku (ct. 67
Koncruryuii Yrpaiun) — ct. 212 KK Ykpainu.

Hixro, BiamoBiaHo 10 4. 2 ct. 29 Koncrutyiii Ykpainu, He Moxke OyTH 3aape-
MITOBAaHWH 200 TPUMATHUCS il BAPTOIO 1HAKIIE SIK 332 BMOTHBOBAaHHUM PillICHHIM
Cyy 1 TIJIbKH Ha ITiICTaBax Ta B OPSKY, BCTAHOBJICHHUX Y 3aKOHI, 10 TIOCITYKHIIO
MmiZICTaBOrO I KpuMiHamizanii B ct.cT. 371, 372, 373, 374, 375 KK Vkpaiuu,
JUSIHB, sIKi Cynepedyarh Ha3BaHOMY NPUHIIUTIOBI.

HaBenene Buile CBITYATH PO TEHETUYHUI 3B’ SI30K KPUMIHAJIBHOTO 3aKOHO-
JIaBCTBA 3 TIOJIOKEHHSIMH, 1110 Ma€ B)KJIMBE 3HAYECHHS JUIsl OTO 3aCTOCYBaHHS.

Hopmu kprMiHaIBHOTO 3aKOHOJIABCTBA HEPIIKO HE MICTSTh JI0CTaTHHO MOBHOT
MoyIeNi KpUMiHaJIbHO-TIPaBOBOI 3a00poHu. OKpeMi, 4acTo B 3HAYHIN Mipi, O3HAKK
i€l Mozesnti MiCTAThCS B HOpMax IHIIUX rajy3ed 3aKOHO/aBCTBa. Y IIOMY psiai
BUIIAJIKIB, KOJIN [I¢ BUIUINBAE 3 KPUMIHAILHOTO 3aKOHY, HOPMH iHINMX raJry3ei
YKpPaiHCHKOTO0 3aKOHOABCTBA BH3HAYAIOTh, KOHKPETH3YIOTh 03HAKH CKJIa-
IiB BiMOBiTHNX 3JI0YMHIB, aJie He BU3HAYAIOTH HOT0 KAPaHOCTi. Y boMy pasi
H/IeThCsl PO KOHKPETU3AII0 OJaHKETHUX HOPM KPHMIHAJIBHOTO 3aKOHY.

IHoni  HOpMHM  3aKOHOAABCTBAa  IHIIMX  Tajy3eil  3aKOHOIABCTBA
BU3HAYAIOTh,KOHKPETH3YIOTH TPeAMeET 3JI04HHY. TaK, TOHSTTS BiJOMOCTEH, 110
CTaHOBJISTH JA€P’KaBHY TAEMHUIIIO OyJIM BU3HAYCHI, 30KpeMa, B 3aKoHI YKpaiHH BiJl
21 BepecHs 1999 poky «IIpo nepxaBHY TaEMHUIIO», IKUH 3arajioM HaJICXKUTh J10
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aJIMIHICTPaTHBHOTO 3aKOHOJIABCTBA, AJIe MICTUTh Y COOI HOPMH TpaBa, sIKi MO
3 HOpPMaMy KPUMIHAJIBHOTO 3aKOHOJIaBCTBA BU3HAYAIOTH 3JIOYMHHICTD JisHHA. Bin
Mae BaXXJIBE 3HAUCHHS JU1s1 KBami(hikallii TAKUX 3JI0YMHIB SIK IIHUTYHCTBO (CcT. 114
KK Vkpainn) Ta nepxasza 3paja (ct. 111 KK Ykpainm).

IIpeamer 3j04MHIB, OB’ SI3aHNUX 3 HAPKOTHKAaMH, BU3HaYeHUH y «llepemiky
HapKOTHYHUX 3ac00iB, TICHXOTPOITHUX PEYOBHH Ta MPEKYPCOPIB», 3aTBEpIpKe-
HoMmy noctanoBoro Kabinety MinictpiB Ykpaiuu Ne 770 Big 6 Tpasust 2000 poky.
Lle#t HOpMaTUBHMI aKT MOXKHA BIJIHECTH JI0 MEJMYHOTO 3aKOHO/IABCTBA.

B nesikux BHNajKax HOPMaMHM 1HIIMX rajy3eld 3aKOHOJIaBCTBA BU3HAYAETHCS,
KOHKPETH3YEThCS CYCNJIbHO HeOe3meyHe MisSIHHSI SIK O3HAaKa BiJIIOBIJIHOTO
cKyaay 31mo4uHy. Tak, MOpPSAOK BIAKPUTTS, BUKOPUCTAHHS 1 3aKPUTTS PaxyHKIiB
y HaIliOHAJIBHIN Ta 1HO3EMHII BaJTIOTaX BU3HAYCHHUN BiIOBITHOI «IHCTPYKITi€O
PO TOPSIZOK BiJJKPUTTS, BAKOPUCTAHHS 1 3aKPUTTS PaXyHKIB y HalliOHANBHIH Ta
IHO3EMHHUX BaJIIOTax», 3aTBEp/PKeHUH rocraHoBoto [Ipasiinnsa HamionanasHoro
Oanky Ykpainu Bix 12 nucronana 2003 poky. [TopyiieHHs bOTo MOpsIKy MOXE,
30KpeMa, YTBOPIOBATU CKJIan 3j0unHy, nependauenuii cr.208 KK Vkpainu.
3rajiaHi HOPMaTUBHI aKTH BIIHOCATH 10 (JiHAHCOBOTO 3aKOHO/IABCTBA.

[Topsiiok TOBITPSHOTO CHONYYESHHSI uepe3 JAEpKaBHUI KOpJIOH YKpaiHu
BH3HAYCHUH, KOHKPETH30BaHWH, 30KpeMa, rnocraHoBolo Kabinery MiHicTpiB
VYkpainu Ne 1017 Bix 18 rpynus 1995 poky «IIpo mopsimok moBiTpstHOTO CHOIY-
YEHHSI Yepe3 JIep)KaBHUHI KOPOH YKpaiHW», IO SIK HOPMAaTUBHHUN aKT HaJISKUTh
JI0 TIOBITPSIHOTO 3aKOHOJABCTBA 1 MA€ BKJIMBE 3HAUCHHS JUIsl KBasidikanii 310-
4yuHiB, nependaueHux ct. 334 KK Ykpainu.

[Topsiiok TpaHcIulaHTalii opranis abo TKaHHH JIOJMHU BU3HAYEHUH, KOHKpe-
THU30BaHMH, 30KpeMa, B TAKMX HOPMaTHBHUX aKTaxX:

a) 3akoH Ykpainu «[Ipo TpaHCIUIAaHTAI0 OPraHiB Ta IHIIUX aHATOMIYHUX
MarepiaiB JIouHM Big 16 mumHst 1999 poky;

0) nocranoBa Kabinery MinictpiB Ykpaiau Ne 695 Big 24 xBitHs 2000 p.
«[esixi uranHs peanizanii 3akony Ykpaiau «[Ipo TpaHCIIaHTaIil0 OpraHiB Ta
IHIIMX aHATOMIYHHUX MaTepiaiB JIONUHI;

B) IHCTPYKIIisl IIIO/I0 KOHCTATAIlii CMEPTI JIIOJIMHY Ha IMiJICTaBl CMEPTI MO3KY;
IHCTPYKIliST 100 BUJIYYCHHS OpPraHiB JIIONWHU B JOHOpA-TPyMa; IHCTPYKIIiS
I0/10 BWJIYYEHHS! aHATOMIYHHMX yTBOPEHb, TKAHHMH, IX KOMIIOHEHTIB Ta (par-
MEHTIB 1 ()eKaJbHUX MaTepialiB, O3BOJICHUX JIO BHIYUYCHHS y JIOHOpa-Tpyma
1 MepTBOTO TUIOAY JIIOIWHHM, 3aTBEP/DKEHI Haka3oM MiHICTepCTBa OXOpPOHHU
3nopoB’st Ne 226 Big 25 BepecHst 2000 poky 31 3MiHAMH BHECEHHMMH HAKa30M
MinictepcTBa oxopoHH 310poB’st «I1po BHEeceHHs 3MiH 10 Haka3y MiHicTepcTBa
OXOpOHU 3110poB’st Ykpainu Bix 25 BepecHs 2000 poxy Ne 226» Bin 18 TpaBHs
2013 Ne 401. Lli Ta iHOI HOPMAaTHMBHI aKTH HaJIe)KaTh JI0 MEJUYHOTO 3aKOHO-
JlaBCTBa 1 3aCTOCOBYIOThCSI NpH KBamidikamii 3704MHIB, mependadyeHux CT.
143 KK VYkpainu. B ycix HaBejeHUX BHUIIE TPbOX BUIAJIKaX YITKO BHU3HAYCHI,
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KOHKPETH30BaHi 3aKOHHI [il, 1[0 CITY’)KUTh HaJ1HHOI0 OCHOBOIO JJISl BU3HAYCHHS
X aHTUIONY — HE3aKOHHUX M.

[Tpukiragom BU3HAUSHHS, KOHKpETH3allil CycHiJIbHO Hefe3MeYHUX HACTIIKIB
MOXYTb HOCITY)KHUTH «[IpaBuiia cynoBo-MeTMUHOTO BU3HAYEHHS CTYIICHS TSKKOCTI
TIIECHUX YIIKO/DKEHbY, 3aTBepkeHi Hakazom MiHicTepcTBa OXOpPOHHU 3/10pOB’S
Vipainu Ne 6 Big 17 ciunst 1995 poky, 1o Haiexarh J0 MEJUYHOTO 3aKOHOJAB-
CTBa i MAlOTh BU3HAYaJIbHE 3HAUCHHS JUIsl KBai(ikalii 3;104MHIB, epeadadeHux
ct.cT. 121-128 KK Vkpainu.

HopmaruBHi akTH iHIIKX raty3eil 3aKOHOJaBCTBA YKpaiHH KOHKPETH3YIOTh B
OKpEeMHUX BHIAJIKaX i HOpMH 3araibHoi YacTHHU KpuMiHanbHOTO 3aKOHY, 30Kpema,
npaBoMipHicTh aisiHHA. Tak, 3akon Ykpainu «IIpo neuxiaTpuyHy J0TOMOTY» BiJl
22 motoro 2000 poky, SKMH HaJNEXKHUTh JO MEAUYHOTO 3aKOHOAABCTBA, KOHKpE-
tu3ye okpemi nosnoxeHus cr. 95 KK VYkpainu. Ilonoxenns cr. 86 KK Vkpainu
KOHKPETH3YIOThCS, 30KpeMa, 3akoHoM Ykpaiuu Bin 1 xoBTHS 1996 poky «IIpo
3aCTOCYBaHHsI aMHICTIi B YKpaiHi» (3 HACTYyITHUMH 3MiHaMH), @ TAKOXK 1HIIUMH
YUHHUMHU 3akoHamu Ykpaiun «IIpo amHicTio», siKi HajeXaTh 1O KOHCTHTY-
ifiHOTO 3aKkoHOMaBcTBa YKpainu. Tak, 3akoHoM Ykpainu «IIpo aMmHICTirO» Bij
11 tpaBus 2000 poxy Ne 1713-III wiTko OKpecieHe KoJo 0ci0, sKi MiIsraroTh
3BUILHEHHIO 32 [IUM aKTOM aMHICTIl, @ TAKO)K YMOBH TaKoro 3BUIbHEHHs. Hum e
TAKOX YiTKO BU3HAYEHI YMOBH 3aMiHHU He-BiJJOYTOT YaCTHHH ITOKapaHHs y BUTIISI
1030aBJICHHS BOJII Ha YMOBHE 3aCY/UKCHHS, 3BUIBHEHHS 3aCy/DKCHHUX 3 IHMCIH-
IUTIHAPHHUX OAaTalbIOHIB, YMOBH CKOPOYEHHs HAaIlOJOBMHY HEBiIOYTOI YacTUHU
MoKapaHHs ocobam, sIKi He MiJJISraloTh 3BIIBHEHHIO Bijl MOKapaHHs abo 3aMiHi
HEB1JI0yTOT YaCTUHM MTOKApaHHs y BHJIi 1030aBJICHHS BOJII HA YMOBHE 3aCY/PKCHHS
3 icIUTOBUM cTpoKoM. Y ctarTi 10 iboro 3akoHy BKazaHO 0cCi0, Ha SIKMX HE TTOIIH-
PIOETBCS 1Sl AMHICTIsL.

B HaBesieHOMY BHIIE KOHTEKCTi, HOPMH IHIINX Taly3el YKpaiHCHKOrO 3aKo-
HOJIaBCTBA CIIyXaTh 3ac000M KoHKpeTu3aiii HopMm uynHHOro KK Vipainu. Bee ne
CBIIYMTH PO HASIBHICTh HEPO3PHBHOTO 3B 513Ky MIK KPUMiHAJIBHUM 3aKOHOJAB-
CTBOM 1 HUMH.

TakuM YMHOM € TIJICTaBU CTBEPIUKYBATH, L0 KPUMiHAJIbHE 3aKOHOJAB-
CTBO YKpaiHM Ma€ JIOCUTH IIMPOKI 3B’SI3KU 3 IHIIUMHU TalTy3sIMU 3aKOHOZABCTBA.
B HbOMY BTiICHI NPUHIWIHM KPUMiHAJIBHO-ITPABOBOTO PETrYJIIOBAHHS MiXHAPO.-
HOTO ITpaBa sIK OJTHOTO 3 HAHO1IBII BATOMOTO IUBUTI3AIIHIX JOCSITHEHB JIIO/ICTBA,
nonoxkenHst Koncrurynii Ykpainn ta npasoi nosuiii Koncruryniitnoro Cyny
Vkpainu. Unaanii KK nepeOyBae B opraniYyHOMY HEpO3PHBHOMY 3B’S3KY 3 HOp-
MaMH{ IHIIMX Taly3eld yKpalHChKOTO 3aKOHOAABCTBA, SIKI KOHKPETU3YIOTh HOTO

ITOJIOKCHHA.

162



B

I'pumyk Oxcana BikTopiBHa
npoghecop kagheopu meopii ma ginocogii npasa
JIvgiecvkoco nayionanvroeo ynieepcumemy imeni leana @panxa,
O0OKMOp 10pUOUYHUX HAYK, npogecop
(m. JIvsis, Ykpaina)

IMPUHIIUIIN ITPABA TA ITPABOBI HIHHOCTI:
®LIOCO®CHKO-IIPABOBUI NOIJISA] HA CHIBBIJHOIIEHHSA

[TpoGnemaTrka MPUHIKIIIB TIpaBa € BU3HAYAJIBHOIO y MTPAaBOBIl HayIll Ta mpa-
B03aCTOCYBaHHI, OCKIUJIbKH HAJIEXKUTh 10 (PyHIAMEHTAIbHUX, MICTHTh HINPOKE
KOJIO THTaHb, SIKI BAKKO OXOIHTH OJHHMM 3arajJlbHUM IiJXOJO0M 4M Je]iHilieo.
[TpuHIMNM npaBa BiOOpakaroTh TYXOBHI, ICTOPHYHI, COLialbHi, KYJIBTypHI Ta
HII 0COOJIMBOCTI CYCHIILCTBA, CUCTEMY COIaIbHUX (30KpeMa MpaBOBHX) IliH-
HocTel, Tpancdopmyroun i MoaM(iKyrouHn iX y KOHLIEHTpoBaHOMY BUIIsiai. Kpim
TOTO, TPUHIIMITA TIpaBa 3/[IICHIOIOTH PETYIIIOIOUHNH BIIMB Ha CYCIUIbHI BiJIHOCHHU
4yepe3 MoAM(DIKaIiFo MOBEIIHKY JFOAEH BiIIOBIHO J0 IUX IIIHHOCTEH.

VY HaykoBili JiTeparypi BCE 4YaCTillle BUCIIOBIIOETHCS JyMKa, IO IMPaBO
MMOBUHHO 3aKpIIUIIOBATH 3arajbHOJIOACHKI IIIHHOCTI, TOOTO BiJOyBa€ThCs YCBI-
JIOMJICHHSI TIPIOPUTETHOCTI IIHHOCTEH I MpaBa. 3Ba)Karoul Ha OCOOJIMBOCTI
MIPUHIIMIIB IpaBa sIK crielrdivyHoT NpaBoBOi KaTeropii, camMme B HUX 30CepeKEHIN
CBITOBHMH JIOCBIJI PO3BHTKY ITpaBa, JAOCBiJ IMBLUII3alii Ta BTUIIOIOTHCS 3arajb-
HOJIONCHKI I[IHHOCTI. L{i IIHHOCTI HE MalOTh 3araJlbHOBH3HAHOTO PEECTPY, X04a
3a3BUUAll cepell HUX 3TajyIoTh JIEMOKPATIi0, CIIPaBEIUBICTh, CBOOOMY, PIBHICTS,
OCHOBHI ITpaBa JIIOIMHH. 3arajJbHOJIOACHKI IHHOCTI MalOTh XapaKkTep MPHHIHIIIB,
c(OpMyIIbOBaHHMX Ha PiBHI BUCOKOTO CTYIEHS y3arajbHEeHHsI, TOMY BOHH a0CTpaK-
THI, a iHOAI ¥ JekyaparuBHi. Bymnyun GinocodpcbKuMH, COLIONOTTYHUMH 1 IHITUMHA
i71e0J0reMaMu, BOHH HEPIJIKO HE KJIaayThesl Ha CTPOTY MOBY IpaBa, MoOTpedyroTh
BUTIyMaueHHsI ¥ PO3BUTKY JUISl TOTO, 100 1X 3acTocyBaHHs Oyio 3a0be3rnedeHo
IopuaMYHAME 3acobamu [13, c. 26].

[Morsn Ha MPUHLMNHK TpaBa 4Yepe3 MPU3MY LIHHICHOTO MiJIXOAy J03BOJISIE
CTBEP/KYBaTH, 1110 IPHHIUITY NIPaBa BiI0OpaKaOTh CUCTEMY LIIHHOCTEH CyCIiib-
CTBa 1 371€01IBIIOr0 MalOTh MPaBoBYy (hOpMy BHpaKeHHS 1 3a0e3nedeHHs. 3 [bOoro
npuBoay P. Anekci 3a3Hauae, 110 «B OCHOBHOMY IMPUHIMIK 1 IIHHOCTI MaloTh
OJIHAKOBY KOHIICTITYaJIbHy CTPYKTYPY, 3@ TUM JIMIIE BUHSITKOM, 1110 TEPIIi J1I0Th
B JICOHTOJIOTIYHIN cepi (cdepl HaJIeKHOTO), a Ipyri — B aKcioJoriuii cgepi
(cdepi cymoro)» [1].

[TpuHIMOM PO3IISANAIOTECS, TIEpII 32 BCe, SIK iei, eIeMEHT y3arajlbHEeHHS,
MiJTHECCHUH HaJl KOHKPETHUKOIO, SIKi B TPOIIECi TPpaBOpeati3ailii mepeTBOPIOIOTHCS
y HOPMH, BTUIIOIOTHCSI B HHMX. «3aKOH MOXXHAa BBQ)XKaTH NPABOBUM HACTIJIBKH,
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HACKIJIbKM BIiH YOCOOJIO€ JIEMOKpAaTH4HI NpaBOBI NPHHIMNHU. | HacaMKiHElb,
NPUHIMIN TTPOHMU3YIOTH Tpoliec peaiizaii mpasa. [IpuHIMNM npaBa KOHLEH-
TPYIOTh PE3yJIbTaT PO3BUTKY IpaBa, B HHUX BTUIIOETHCS HEPO3PUBHMN 3B’SI30K
MHHYJIOT0, Cy4acHOTO Ta MaioyTHbOrO» [5, C. 28].

VY piteparypi 3ycTpidaeMo HACTYIIHI ITiJXOU 0 BU3HAYCHHS MTOHSTTS IPUH-
LIUITK [TPaBay:

— KkepiBHI 3acaam (izmei), sKi 3yMOBIIOIOTHCS 00’ €KTHBHUMH 3aKOHOMIp-
HOCTSIMM ICHYBaHHSI Ta PO3BHUTKY JIIOJMHM 1 CyCHUIBCTBA 1 BU3HAYAIOTH 3MICT Ta
CHpSIMOBaHICTh NipaBoBoro perymoanHs (I1. M. Pabinosuu);

— 00’eKTHBHO BJIACTHBI NpaBy BiJIIpaBHi 3acajau, Oe3rnepedHi BUMOrH (TI03u-
TUBHI 3000B’s13aHHS ), KOTPI MPe] IBISIOTHCS 10 YYaCHHUKIB CYCITIJIBHUX BiTHOCUH
3 METOI0 TapMOHIWHOTO TOEJHAHHS I1HIMBIIyaIbHUX, TPYIMOBUX 1 CYCHUIbHUX
intepecis (O. ®. CkakyH);

— OCHOBHI i7ie1, BUXiJTHI ITOJIOXKCHHS YU TPOBI/IHI 3acaau nporiecy ioro ¢op-
MYBaHHs1, pO3BUTKY 1 pyHKiioHyBauns (M. H. MapueHnko);

— BUIXiJIHI, BU3HAuaJlbHI i1Ici, TOJIOKCHHS, YCTAHOBKH, SIKi CKJIaJar0Th
MOpaJibHY ¥ OpraHizaliiiHy 0CHOBY BUHUKHEHHSI, PO3BUTKY Ta (DyHKI[IOHYBaHHS
npasa (M. 1. baiitin) Ta in. [3].

[Ipu Bciit GaraToMaHITHOCTI BU3HAYEHb TOHATTS «IPUHLUIN IpaBay, yci
HasiBHI Y IOpUANYHIHN JIITEpaTypi TOUKH 30py MO0 IIbOTO HOHSTTS MOXKHA 3BECTH
JIO TAKUX JBOX, BIJIIIOBIIHO JIO SIKUX ITPUHIIMITA TTpaBa po3nIsiAal0Thes: 1) Ik OCHO-
BOTIOJIOKHI i/1€el, BuxijHi (KepiBHi) 3acaju, 2) Ik HOpMATHBHI 3acajIu 1pasa, 110
BU3HAUYAIOTh 3araJibHy HAIPaBJICHICTh, OCHOBHI OCOOIUBOCTI i HAHOLIBIN CYTTEBI
pHcH mpaBoBOro perynoBanHs [13, c. 19].

3ayBaKy, 110 BIJICYTHICTh OJJHOCTaWHOCTI B PO3YMIHHI CyTHOCTI NMPHUHIIMITIB
npaBa Ta iX BIUIMBY Ha 3aKOHOJABCTBO 3yMOBJIEHO, B MEPILNY YEpTy, METOIOJIO-
ri€lo, SIKOI0 KePyeThCs BYCHUH Yy NOCHI/PKEHI NMPHHIMIIIB MpaBa, a TakoX Horo
pPO3yMiHHSIM TpaBa. PO3KpHBaIOYM OHTOJIOTIYHY CYTHICTH IpPUHIMIIB IpaBa,
MOTPiIOHO BpaXOBYBaTH PO3BUTOK Cy4acHOTO IIPABOPO3YMiHHS, sIKE BU3HAYA€ TXHIO
pOJIb y TIpaBi SK yepe3 KJIACHYHI Tak 1 4epe3 HekiacuuHi (GiocoChKi MmiaXoau.
Bpaxosyrouu nassny 6 opucnpyoenyiii 6acamomanimicms nioxo0ié 00 npagopo-
SYMIHHS, MONCHA SUOLIUMU WOHAUMeHWE 08d KIACUYHI NIOX00U 00 PO3YMIHHS
npuHyunie npasa. 30KpemMa MPUXWIBHUKH MPUPOJHOT KOHIEMII] TpaBa MepeKo-
HaHi, 110 NPUHIWIK TpaBa € BU3HAYAJILHUMHU W 3yMOBJIIOIOTH 3MICT HPaBOBUX
HOpM. [IpMXMIBHUKM TMO3WTHBICTCHKOI KOHIEMIT MpPaBOPO3YMIHHS HaBIaKH,
BIICBHEHI B TOMY, 1110 NPHHIMITK TIpaBa MOTPIOHO BUBOJMTH CaMe i3 HOPM TIpaBa.
CyuacHe MpaBOPO3yMiHHSI BCE YACTIIIC BiJMOBISETHCS BiJ OMHOOIYHO MO3HUTH-
BICTCBKOTO TIOIJISTY Ha TPaBo, CTBEPXKYIOUH, 1110 32 CBOEIO IPUPOIOI0 TPHHIUITN
npaBa — I TpaBHiIa, SIKI € iIeHHOI0 OCHOBOIO NpaBa; 1€ CUCTEMa IOJIOKEHb
JIMPEKTUBHOTO XapakTepy, SKUM MiAMOPSIKOBaHI BCi HACTYIHI mpouexypu. €
migcraBHoo aymka H. A. I'ypaneHko, 1110, OCSTHYBIIH 3MICT IPHHIMIIIB TpaBa,
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MOYKHA 3pO3YMITH OIMHUYHI, KOHKPETHI SIBUINA, SIKi B CYKYITHOCTI ITO3HAYaI0ThCs
LIMMU TIpUHLIAIIAMU [4, c. 99].

VY cydacHHX TeopisiX IpaBa BilOYyBaETHCS JOKOPIHHE IIEPEOCMUCIICHHS HOTO
3MICTY SIK OCHOBOIIOJIO)KHOTO PEryJsiTopa CyCHiIbHUX BigHOCHH. [IpocTexyeThes
BIJIPOJPKCHHS 3BEPHEHHSI /IO MPUPOJHOTO MNpaBa K YaCTHHU COIIaJbHOI peaiib-
HOCTI, sIKa B1IOOpaka€ €MHI MPUHIMIKN Ta LIHHOCTI, O MaHYIOTh y MPHPOJI
Ta cycninbeTBi. e 3Hainuo cBoe BimoOpaxeHHs y pinreHHsx KoncruryuiiiHoro
cyny YkpaiHu, KUl BBaXae, 1110 «IIpaBo He 0OMEKYETHCS JIUIIE 3aKOHOIAaBCTBOM
SIK OJTHI€I0 3 HOTO (hOPM, @ OXOIUTIOE 1 1HIIII COLlIJIbHI PETYNISTOPH, 30KpeMa HOPMH
Mopalli, 3Bu4ai, TpaJnLIii, IPUHIIMIIH ITPpaBa TOLIO, sIKi JIETITHMOBaHI CyCIILCTBOM
1 3yMOBJICHI 1CTOPUYHO JIOCATHYTUM HOTO KYJIBTYPHUM piBHEM. YCi 1Ii €JIeMEHTH
mpaBa 00’€IHYIOThCS SKICTIO, IO BIAMOBIMAE iIEONOTii CHpaBEIIMBOCTI, imel
TIpaBa, sika 3HaYHOIO MipoIo JicTana BinoopaxkeHHs B Koncrurymii Yipaian» [10].

3akpilieHHs] LUX MOJOKEHb Ha 3araJbHO/EPKABHOMY PiBHI BH3HAYMIO
MIPUHIIMI BEPXOBEHCTBA IPpaBa HE TUIBKH SIK «BEPXOBEHCTBO HOro (hopMaibHUX
Jokepen — KoHeTuTynii Ta 3akoHy, a i BU3HAHHS TPUPOJHOTO TpaBa sk 0e3ro-
CEepeTHbOTO PEryJsiTopa CYCIUIbHAX BITHOCHH Y BUIVISII IPABOBUX 1/1ei pasay,
CIPaBEIIMBOCTI, MOpaTi, piBHOCTI Tomio» [ 14, c. 303].

P0o3BHTOK CydacHOro NpaBOPO3yMiHHsI MO-HOBOMY BHM3HAYa€ OHTOJIOTIYHY
CYTHICTb NPHHIMIIIB NPaBa, iXHIO POJIb y MpaBi. 32 CBOEIO MPUPOJIOI0 MPHHIUITH
npaBa — II¢ TpaBwja, SIKi € iJeWHOI0 OCHOBOIO IPaBa; i€ CHCTEMa IOJIOKEHb
JMPEKTUBHOTO XapaKTepy, IKUM MiMOPSIKOBaH] BCI HACTYITHI POLeypH. Ko
OCSATHYTHU IXHIH 3MICT, TO MOXKHA 3PO3YMITH OJMHUYHI, KOHKPETHI SBUILA, SIKi B
CYKYITHOCTI MO3HAYarOThCsl IUMHU NpHHIHNAMHK [4, ¢. 99]. Y npaBoBUX BYESHHSIX
CY4acHOCTI HAroJIOUIye€ThCS Ha TOMY, 1110 PUPOJTHE TIPABO HE MOXKE BUSIBIISITHCH Y
BUIIISI KOHKPETHUX TIPaBHJI MTOBE/IIHKY, a ICHY€ y BUTIIS/II TIPAaBOBUX, MOPAJIbHO-
MPaBOBUX YM TMOJITUKO-NPABOBUX NpPUHIMMIB. [IpuHIMOM CcrHpaBemyIMBOCTI,
MIPOTIOPIIHHOCTI, CIiIbHOTO OJlara, I0OPOCOBICHOCTI, T'yMaHi3My Ta iHII TiCHO
OB s3aHi 3 KOHIEIII[IEI0 PUPOIHOTO TipaBa. BoHM QyHKIIOHYIOTH SIK BHYTPIIIHI,
«BOY/IOBaH» y CTPYKTYpY Cy0 €KTHBHHX IIPaB [[IHHICHO-HOPMAaTHBHI OOMEKEHHS
X 3MICTy Ta CIOCO0iB 3/1iHCHEHHS, SK 3arajbHi OPIEHTHUPH NPUHHSATTS FOPHIIY-
HUX pimess [9, ¢. 312-313].

[TpuHIMOM MTpaBa PO3MISAIOTE SIK CUCTEMY BHMOT JI0 HAJIEKHOI 1 MOXKITUBOT
MOBE/IIHKY JIFOJICH, sIKi BiIOOpakaroTh BH3HAHI B CYCIIJIBCTBI MIHHOCTI W yTBO-
PIOIOTH CIIPSIMOBAaHY Ha PETYIIOBaHHS CyCIUIBHUX BIJIHOCHH 1€papXiuHy €THICTb.
KoxkHa 3 BUMOT, III0 CTAHOBUTH 3MICT IIEBHOTO MPUHIIMIY NpaBa, MOXXe HaOyBaTH
XapakTep MPHUHIHITY, ajie HIKYOTro piBHSA. TakuM YMHOM, YCsl CUCTEMa TPHHIH-
B TIpaBa TPEJCTABISIE MEBHE PO3MIMPEHHS NPUHIUILY CIIPaBEUIMBOCTI uepes
BUBEJICHHS 3 HOTO 3MICTy CHCTEMH BHMOT, SKUM MalOTh BIJIIOBIIaTH CYCIIiJIbHI
BIJTHOCHHH, 1 BUMOT, 1[0 BUCYBAIOThCS O CAMOTO MEXaHi3My ITPaBOBOTO PEryJIro-
BaHHA [12, c¢. 55-56]. YV Oararbox BHIaJKax MPHUHIMIIK TpaBa € 3aKPiIUICHHIM
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TYMaHITapHHX 3acaj i LIHHOCTEH, 1[0 YTBOPIOIOTH 3aralbHONIONCHKUNA BHMIp
MpaBa 1 3yMOBJICHI CAMOO CYTHICTIO CyCIiIbCTBA, IPUPOJIOO JIFOMUHH. BiTbIIicTh
TaKUX 3acajl IPYHTYEThCS Ha IPUPOIHIN CIPaBEUIMBOCTI», 3arajbHil IS BCIX
MPaBOBUX CUCTEM [6, ¢. 87-88], ToMy BOHHU 0e3MOCEPEIHBO OB’ sA3aH1 3 PUPOI-
HHUM TIpaBOM. BinTax MoMHIIKOBOIO € JlyMKa MO3MTHBICTIB PO (DYHKI[IOHYBaHHS
NPUHIMUIIB ITPpaBa TUIBKK B MEKaX HOPMATHBHOTO 3aKPITUICHHS 1X 3MICTY.

Ha BigMiHy BiJ HOpPM ITO3MTHBHOTO IIpaBa, NPHHIMIIM Mpasa, 100 Martu
peryisITUBHE 3HA4YEHHsI, He 000B’SI3KOBO MaroTh OyTH (POpMaIbHO BH3HAUCHUMH.
[TpuHIMIIaMU TIpaBa € HEe TUTBKH Ti TTOJIOKEHHS, 1110 3aKPiIUICH] B 3aKOHOJIABCTBI
W IHIIMX TO3WTHMBHUX JDKEpesax Ipasa, aje i OCHOBOIIOJIOXKHI i€l MpaBoCBi-
JIOMOCTI, SIKI OTpUMAaJIN 3arajbHe BU3HAHHS B JISUIGHOCTI OpraHiB IPaBOCYII,
HE3BaKAIOYH HA BiZICYTHICTh IXHHOTO (hOPMATEHOTO 3aKPIIUICHHS B 00’ €KTHBHOMY
npagi [12, c. 33]. OTxe, 3 TOUKH K 30py PUPOTHO-TIPABOBOTO ITiAXO/Y, TPHHIIUITN
IpaBa MOXKYTh BUKOHYBATH PETYJIIOI04Y (QYHKIIII0 HE3aJeKHO BiJl X 3aKpiIUICHHS
B JpKepernax npasa. Jleritumariist € oCTaHHbOIO CTafieo (POPMyBaHHS PUHIIMITIB
npasa i MOXKe MaTu pi3Hi (GOPMH, B TOMY YHCII i BUSIBISITUCH y O€3M10CEPEHBOMY
X 3aCTOCYBaHHI Iijl YaC BUPILICHHS CYIOBOTO CIIOPY.

BianoBisHO 10 MPUPOJHOTO THITY TPABOPO3YMIHHS KPUTEPIEM PO3PI3HEHHS
MPaBOBOTO Ta HEMIPABOBOTO 3aKOHY € BiJIIIOBIIHICTh YNHHOTO 3aKOHO/[ABCTBA IPUH-
IIUTIaM, 10 BUHUKAOTH 13 IPUPOJHOTO Mpasa (piBHOCTI Ta cBoOomn) [7, ¢. 291]. Le
MO)KHA TIOSICHUTH THM, IO y 1pasa € (y Horo po3pi3HEeHHI Ta CIiBBiIHOLICHHI 13
3aKOHOM) BJIacHa (HE3aJICKHO BiJl BOJII 3aKOHOMABIIS Ta KIIPUMYCOBOT CHIIU» Jep-
JKaBHOI BIIaan) 00’ €KTHBHA BiacTUBICTh [8, c. 108]. [IpuHiunu Ta HOpMH TIpaBa
MaroTh Pi3HI JpKepesia 000B’SI3KOBOCTI: SIKIIO 0OOB’S3KOBUI XapakTep MPHHIH-
IiB TpaBa Ma€e CBOIM JDKEPEJIOM I[IHHOCTI, SIKi 3HaXOAATh BHpa3 y NPUHIUIAX, TO
OJIHIEIO 3 OCHOBHHMX YMOB HaOyTTs 00OB’SI3KOBOCTI HOpMaMH IIpaBa € iX BiAIo-
BIZIHICTH ITpUHIMIAM IpaBa. Hopma mpasa, 1o cynepednTh NpUHIHIIAM 11paBa, €
HempaBoBolo [12, c. 48].

Takum 4nHOM, OOIPYHTOBAHOIO € TIO3UIIISI TIOB’I3yBaTH NMPHHIMITY NpaBa, i3
coliaJbHUMHU (TIPAaBOBUMH ) IIIHHOCTSIMH, OCKUIBKH:

1) NpUHIMIHK TIpaBa € HACIIIKOM TEOPETUYHOTO OCMHCIICHHS MTPAKTHKH pea-
Ji3anii mpaBoBHX HOPM, B OCHOBI SIKOT JISKHUTB 1J1esl, [0 OTpUMasia O0IpyHTYBaHHS
SK eJIeMEHT INpaBocBizioMocTi. ToOTO MPUHIMI TpaBa € pe3yJabTaroM iAeiHHOro
PO3BUTKY TEOPIi Ta «IIOCTAE SIK €HICTH TEOPETUYHOT TyMKH 1 FOPUANIHOT BUMOTH.
I 11e 1o3BOJIsIE BITHOCUTH TIPUHITHIT TIPaBa JI0 KaTeropii mpaBOCBIIOMOCTI 1 OJJHO-
YacHO 0a4nMTH B HHOMY IOJIOKEHHS HOPMAaTHBHOIO XapaKTepy, KOHIIEHTPOBAHO
BUpaXae ieitHuit 3micT npasa» [2, c. 6] yepe3 cucteMy HOro reHepaibHUX ifen
Ta MPaBOBHX I[IHHOCTEIf;

2) NPUHIOMI TpaBa Mae€ CTPYKTYpY, SKa BU3HAYAETHCS HASBHICTIO TPHOX
OCHOBHHUX €JIEMEHTIB: BUMOTa, iJieall, 3HaHHs. BuMora € OCHOBOIO HOpMAaTHB-
HOCTI NMPUHIMIY MpaBa, cPOPMYIBOBAHOT y BUINISI BEITIHHS, IO € YAaCTHHOIO
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MIPaBOCBIZIOMOCTI a0 3akpiluieHa B HOpMax npasa. [IpuHIMIN npasa, sKi OTpH-
MaJli 3aKOHOJ/IaBUE 3aKPIIJICHHS, TPOSBISIIOTH ce0e B HOPMax, a HOPMU MOXYTh
Mictuti neBHi npuHnunu [11, c. 12]. Kpim Toro, mpuHumn ¢opmyioe IiH-
HICHO-HOPMAaTUBHMH i/1€an MpaBoBoi JIHCHOCTI, SKUH BCTQHOBIIOE 3aBJaHHS Ta
OpIEHTHPH PO3BUTKY TIpaBa yepe3 MPHU3MY BaXKJIMBHX COLIAIBHO 3HAYYIIUX i7eH.
3HaHHS SIK YaCTHHA MPUHIMITY TIpaBa pO3MISIAA€ThCS K «iH(OpMaList PO 3aKOHO-
MipHOCTI HOPMaTHBHOI cHTyalii 1 OakaHui criocid isubHOCTI» [2, ¢. 6];

3) OCHOBHOIO BJIACTUBICTIO ITPUHIIMIIB MpaBa € IX 37aTHICTh IPAaBOBUMH 3aC0-
0aM¥ TpaHCIIOBATH HAWOUIBII BaXITHBI COllialIbHI (TIPaBOBi) IIIHHOCTI.
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B

Jannaina FOQais CepriiBHa

nomiuHux ¢yooi Cxionozo anensiyitino2o 20Cnooapcbkozo cyoy,
Kanouoam 10puoUdHUX HayK
(m. Xapxie, Yxpaina)

OCHOBHI IINTAHHS BU3HAYEHHS TA 3MICTY ITPUHLIUIIIB
COMLIAJIBHOTI'O ATAJIOTY

TepMmiH «IPUHIUIT BUKOPUCTOBYETHCS Y TIPABO3HABCTBI JIIS XaPaKTEPUCTUKU
HaWpPI3HOMAHITHIIINX IOPUIMYHUX SIBUII — MPUHIMUIIB TpaBa, MPaBOTBOPYOCTI,
MPABOMOPSIKY, FOPUANYHOT BifmoBigampHOCTI Tomio [1, c.121]. Lleit Tepmin
MOXO/INTH BiJl JIATHHCBHKOTO CJIOBA «principiumy, sKe O3Ha4a€ Ha4yajo, OCHOBA.
BonHouac mpuHIMIT — Iie Te, IO JISKUTh B OCHOBI NEBHOI TeOpii HayKH, BHY-
TpIILIIHE TEPEKOHAHHS JIOAMHU, OCHOBHE ITPAaBUIIO MOBEIHKY [2, ¢. 547].

I. T1. XKurankiH akIeHTy€ yBary, o «crenudika MpHHIHITY SIK eJIEMEHTa 3Ha-
HHSI TIOJIATA€ B TOMY, 110 BiH €, [0 CYTi, BUXIJIHUM IOJOKEHHSIM Oy/1b-5IKOT Teopii.
Came 3 IPUHIUIIIB TEOPii AEAYKTHUBHO BUBOASATHCS 1HIII ii MOJOXKEHHS — HACIIIAKH,
3aKOHH, MapajurMU. ... SIK TPOMYKT JIOACHKOI AiSIIBHOCTI, PE3yJIbTaToM SKOi
NPUHIMIHA BUCTYMAIOTh Ta IHTEPECH SIKOT 33J0BOJILHSIOTH, BOHU € COLiabHUMU
ABHIIAMY SIK 32 JDKEPEOM BUHUKHEHHS, TaK i 32 3MicTOM. IX mosiBa MOsICHIOEThCS
NoTpedamMu CyCITIBHOTO PO3BHUTKY, i caMe TOMY B HHUX BiJJI3€PKaJIIOIOThCS 3aKO0-
HOMIPHOCTI CYCHUIBHOTO XUTTS» [3, . 122].

CouliasibHUM JTiasior TPYHTYEThCS Ha NPHUHIMIAX, SKi 0a3yroThCs Ha MiKHa-
POIHMX TPYAOBHX HOpMax, TPaJHIIsX BEICHHS KOJIEKTUBHUX IIEPETOBOPIB, Ta SKi
€ OCHOBOIO (hOpPMYBaHHS BIJJHOCHH CTODIiH ColiaJbHOTO aianory. [IpuHnumm corti-
QJIBHOTO JI1AJIOTy HE € TOTOKHUMH JI0 CAMOT0 COLIIalIbHOTO Jiasiory y cdepi nparti sk
OJTHOTO 3 MPHHITKIIIB TPYIOBOTO Mpasa. Lle pi3Hi siBUIIA, i BOHU MAKOTh PI3HUH 3MICT.

SIKIo couiaibHUM J1iaor sIK IPHHIMIT TPYIOBOTO TpaBa AETAIBLHO PO3IIIs-
JIaBCsl HAyKOBIISIMH, TO ITPUHIIAIIH COIIaIbHOTO J1aJIOTy JIOCIIJDKEH] HE0CTATHBO.
Tak, Ha 1bOMY Harojomrye M. O. Mimyk y nucepraiiii «[Ipodiemu npaBoBoro
PETYJIIOBaHHS COIIaJbHOTO MapTHEPCTBA Y TPYJAOBOMY IpaBi YkpaiHm»: « ko
MOHSATTIO ¥ O3HaKaM COIIaJbHOTO MapTHEPCTBA MPHUCBIYEHO YMMAJIO yBaru BYe-
HUMH B iX TOCIIJDKEHHSX (HAyKOBUX CTATTSIX, MOHOTpadisiX, AUCEPTALlisX), Y TKUX
i3 IOTO TIPUBOJLY TOUYNUTHCS OaraTtopidHa JUCKYCisl, TO IIMTAHHS, 1110 CTOCYIOTHCS
HOTO0 IIPUHIINITIB 1 rapaHTii, IepeBa)KHO OMUHAIOTHCS 200 K 3ralyI0ThCS Y JOCUTh
BY3bKOMY 3Ha4CHHI» [4, ¢. 69]. O3HaYCHE MTUTAHHS € MAJIO JOCIIKCHUM.
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I'. 1. Yanwumiesa 3a3HaumIa, M0 «J10 OCHOBHUX IPHHIIMITIB COIIaIbHOTO iaIory
B IIEpIILY YepTy HaJIEekKaTh Ti MOJOKEHHSI, SIKI MalOTh CHCTEMOYTBOPIOIOYHH XapaK-
Tep VISl yChOTO THCTUTYTY COLIaIbHOTO Aiaiory. Taki IPHHIUITN peati3yroThCs Ha
BCIX PIBHSX COMIaJbHOTO aianory» [5, ¢. 102]. M. O. Mimnyk y 3a3Ha4eHill BHIIE
Tpari MporoHye «BUPA3UTH MPUHIMIH COIIAIBHOTO MAPTHEPCTBA Y TPYIOBOMY
MpaBi sSIK KePiBHI i OCHOBOITOJIOXKHI JIJIsl HOTO CTOPIH MOJIOKEHHS Ta 1]1e1, 110 3/1iH-
CHIOIOTH (DyH/IaMEHTalIbHY (DYHKIIIO B PETYJIIOBaHHI CIIBPOOITHHIITBA JIEPXKaBH,
MPaIiBHUKIB 1 pOOOTO/ABIIIB IIUISIXOM YCTAaHOBIICHHSI 000B’SI3KOBUX JUISl yYacHU-
KiB TPY/OBHX MPABOBIAHOCHH MPABUID).

OO0wu/Ba MOIOKEHHSI BapTi yBaru, OJHaK, Ha HAlly JIyMKY, BOHH BCE JK TaKH
XapaKTepU3yloTh NPU3HAYCHHS TIPUHIUIIB COIIaILHOTO JIiaJIoTy, @ HE PO3KPH-
BAaIOTh 3MICT I[LOTO MOHATTS. BU3HAYEHHS MPHUHIMIIIB COLIAIBHOTO JIaJIoTy, Ha
Hallly AYMKY, TOBUHHO BHCBITIIIOBaTH CYyTHICHY XapaKTEPHUCTHKY LIbOTO SIBHIIA,
BIIYYHO BiZIoOpa)Kytoun HOTO 3MICT, IPYHTYIOUMCH Ha 3arajlbHOMY PO3YMIHHI TITy-
Ma4yeHHs CJIOBa «IIPHHIMID) Ta JIETAIbHOMY BHU3HAYEHHI COLIaJbHOTO Jialory,
sike 3akoH Ykpainu «IIpo comianbHuil mianor B YkpaiHi» BH3Hauae K MpoOIeC
BH3HAUYCHHs Ta 30JIM)KEHHS MO3MIIH, JOCATHEHHS CIHUIBHUX JIOMOBJICHOCTEH Ta
MIPUAHSTTS y3TOMKEHUX PIillIeHb CTOPOHAMH COIAJIbHOTO AIajiory, sIKi Mpen-
CTaBJISIFOTH 1HTEPECH NpAaIiBHUKIB, pOOOTO/ABIIIB Ta OPraHiB BUKOHABYOI BIIaJIU
W OpraHiB MiCLEBOTO CaMOBpSIyBaHHS, 3 IHTaHb (OpMyBaHHS Ta peanizamii
JIep)KaBHOI COI[IAJIbHOI Ta EKOHOMIYHOI TIOJIITUKH, DPEryJIOBaHHS TPYIOBHUX,
COLliaJIbHUX, CKOHOMIYHMX BifHOCHH [6]. KpiM Toro, Ba)KJIIMBO 3ayBakKHUTH, IO
OCKUIBKHM COIJIbHUH JIiaJIOT PeriaMeHTy€eThCsi HOPMaMH TpaBa, TO Iii HOPMH,
CKJIaJIal0uM IHCTUTYT IIpaBa, € YaCTUHKOIO Tairy3i TpynoBoro npasa. OTie, BOHU
MOBHMHHI Oy/yBaTHCsl Ha MPUHIMIAX, PUTAMaHHUX T'ally3l TPYIOBOTO NpaBa B
isomy, 60, BUXOASYH i3 TEOpii npaBa B LIJOMY, IPUHIIMII ITpaBa — I1e KepiBHA,
OCHOBOIIOJIOXKHA 1]1es1, 3T1THO 3 SIKOIO Oy/ye€ThCsl CHCTeMa rairysi npasa, Gpopmy-
€THCSl MAaCHB MPABOBUX HOPM, IO PETYIIOIOTH Ti UM iHIII CYCIHUIbHI BiTHOCHHH.
V ramy3i Tpy1oBOTo NpaBa BU3HAYEHHsI TPUHIIMIIIB BUCHI OYyyIOTh Ha 3arajbHO-
TeopeTuuHuX po3poOkax. B.I. lllepOuna npuHIMNM TPYyHOBOTO MpaBa YKpaiHu
BH3HAYAE SIK OCHOBOIIOJIOXHI KEepiBHI i/iel, sSIKi BUPaKalOTh CYTHICTbH HOPM TpY-
JIOBOTO TIpaBa Ta TOJIOBHI HANpsIMKH IOJITHKU AEPKaBU B Taly3i MPaBOBOTO
peryioBaHHsI CyCHUIBHUX BIIHOCHH, 1110 ITOB’s13aHi 13 3aCTOCYBaHHSIM Ta OpraHi-
3arli€ero mpaiti Jroei [7].

ToOTo MpUHIKITK TPYIOBOTO MTPaBa BU3HAYAIOTH 1 [IEPE/IAloTh CYTHICTh OCTaH-
HBOTO SIK Tay3i IpaBa, FOJIOBHOIO METOIO SIKOT € COLiabHUM 3aXUCT JIIONUHH Y
cdepi mpani. [IpuHIMIN TPYIOBOTO NpaBa € OCHOBHUMH, 3aCaJHUYUMH 1/1E5IMH,
Ha SIKMX OyIyeThcsl raiy3b NpaBa B3araji, OKpeMi Il IHCTHUTYTH Ta KOHKpETHI
HOPMHU MpaBa 30kpeMa. OTKe, Ha HUX IPYHTYEThCSI COIIalIbHUI J1aJ10T, IPUHIIUITN
SIKOTO € O1IbII KOHKPETU30BAaHUMH KEPIBHUMH, OCHOBOIIOJIOKHUMH 1JIESIMH 110/10
came I1i€l MpaBoBOT KOHCTPYKIIi.
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O.A.TproxaH NPUXOJHUTH JI0 BUCHOBKY, 110 TMPHHIMIIAMU COLIAJILHOTO Jiia-
sory y cdepi mpaii ¢iIiJi BBaXKaTH OCHOBHI 3acaj, BUXIJIHI MOJOKCHHS, HA SKUX
TPYHTY€ETBCSI CHCTEMa B3a€EMOBIJJTHOCHH MIX IpalliBHUKaMH (iX NpecTaBHUKAMH),
poborozaBisiMu (X MpencTaBHUKAMM), OpraHaMy BUKOHABUOI BJIajM, OpraHaMH
MICLIEBOTO CaMOBPSIAYBaHHS Ta IHIIMMH YYaCHHKaMH COLaJIbHOTO miajory [8].
Bupnaerncst, 1ie BU3HAYSHHS! OLTBIIE CTOCYETHCSI OHSITTS MPUHIIMIIB COLIAIEHOTO
Jajiory, 3 TOYKM 30pY BiToOpakeHHs HOro CyTHOCTi, OO OpIEHTYETHCSI came Ha
3arajgpHO(MLIONIOTIYHE TIlyMayeHHs TpuHIMITy. O/IHaK BCE K TaKd, BOHO HE Bpaxo-
BY€ JIeTaJIbHE BU3HAYCHHSI COLIIAJIbHOTO J1iaJIoTy, Xo4a Ma€ e pOOUTH, 3BayKatouu Ha
Te, 1110 TIPUHIHITY € SBUILEM BTOPMHHHUM BiJ] IEPBHHHOTO — COIIAILHOTO JIiaJIory.

[Moromxkyrock i3 M. J1. XKnanowm ta P. 1. 1llabaHOBUM, 1110 «PO3KPHUTH MTOHATTS
Oy/b-sIKOTO 00’€KTa JIMICHOCTI — O3HAYa€ BUAUIMTH NPUTAMaHHI JIUIIE HOMY
O3HaKH, 1110 JI03BOJISIIOTH BIUIUIMTH 1IeH 00’ €KT BiJ 30BHIIIHBOTO CBITY» [9, ¢. 99].
Tomy ciij MOrogMTHCs i3 BH3HAUEHHSM IPHHIMIIB COIIAaJIBHOTO JIaJIoTy, sKe
Hazae I'. 1. Yanwuiesa, 1o 1e «0CHOBOIOIOKHI 171€1, BUX1THI MONOKEHHS, Ha SKUX
0a3yeThCsl COMIANBHUIA 1IaJIOT, TOOTO MPOILIEC BU3HAYCHHS Ta 30JIKCHHS MO3U-
Ii#, TOCSTHEHHS CITIJIBHUX JIOMOBIICHOCTEH Ta NMPUHHSTTS Y3rOIPKEHUX PIllIeHb
CTOPOHAMHM COIiaJbHOTO JHaJIory, SIKI MPECTaBISIOTh IHTEPECH IPaIliBHUKIB,
poOOTOABIIIB Ta OpraHiB BUKOHABYOI BJIAJU I OPraHiB MICIIEBOIO CaMOBPSIY-
BaHHsI, 3 MUTaHb (HOPMYBaHHsI Ta peaji3allii [epKaBHOT COIIaIbHOT Ta CKOHOMIUHOT
MONITUKH, PEryJIIOBaHHsS TPYJIOBHX, COLIAJIILHUX, €KOHOMIYHMX BigHOCHH. lle
nepenOaueHi 3aKOHOM OCHOBHI 3acaji, SIKHM y CBOTH MpPaKkTHYHINH AisIIBHOCTI
MOBUHHI KEpYBaTUCS CTOPOHH COLIAIBHOTO Jaliory, a caMme MpoQCIijKkoBa CTO-
pOHa, CTOpOHA poOOTOIABIIIB Ta CTOPOHA OpraHiB BUKOHaBYOi Biaam» [10, ¢. 101].

MixHapoiHi MPaBOBI NPUHIUIINA COIIaJBHOTO Tiajlory 3aKpiliIeHo y BiAIo-
BiTHMX KOHBEHIIisiX 1 pekoMenpaaisx MOIL 3okpema, 1ie — NPHUHIUI CBOOOAM
00’€IHAHHS Ta 3aXUCTy MpaB NPO(MCIINIOK, 1HIUX MPEACTAaBHUKIB MPalliBHUKIB;
MPUHIMI PIBHOIIPABHOCTI NPECTaBHUKIB CYy0 €KTIB COIIAILHOTO JiajIoTy; IPUH-
LT 320€3MeUeHHs IIpaBa Ha KOJIEKTHBHI IEPETOBOPH; MPUHIIMI JIBOCTOPOHHBOTO 1
TPHUCTOPOHHBOT'O CIIBPOOITHHUIITBA, OAraTOPiBHEBOTO CMiBPOOITHUIITBA; TIPHHIIUIT
MOBHOBA)XHOCTI IPEACTaBHUKIB Cy0’€KTiB comiaibpHoro nianory. Lli mpuHImnm
COLIAJILHOTO JiaJIOTy CTaJlll OCHOBOIO JUIsl BU3HAUCHHS B HAI[IOHAJILHOMY yKpaiH-
CHKOMY 3aKOHO/IaBCTBI IPUHIIUITIB COI[IAJTLHOTO JIiaJIoTy.

Tak, cr.3 3akony Ykpainu «[Ipo comianbHuit niamor B YkpaiHi» 3akpi-
TUTIOE OCHOBHI TIPHHIMIIN COIAJBHOTO JiaJIoTy: 3aKOHHOCTI Ta BEPXOBEHCTBA
NpaBa; PENpe3eHTATUBHOCTI Ta IPABOMOXKHOCTI CTOPIH Ta X MNpeICTaBHUKIB;
HE3aJIS)KHOCTI Ta pIBHOMPABHOCTI CTOPiH; KOHCTPYKTUBHOCTI Ta B3a€MOJIiT; 100po-
BUIBHOCTI Ta NMPHUHAHSTTS peajbHUX 3000B’s3aHb; B3a€MHOI TOBAark Ta MOIIYKY
KOMITPOMICHHX pillIeHb; 00O0B’SI3KOBOCTI PO3IVISLY NMPOMO3UIIK CTOPiH; MpiopH-
TETy Y3TO/PKYBAJBHHUX MPOIEAYpP; BIAKPUTOCTI Ta DIACHOCTI; 00OB’SI3KOBOCTI
JOTPUMAaHHSI JIOCSITHYTHX JIOMOBJICHOCTEH; BIAIOBIJAIbHOCTI 3a BUKOHAHHS

170



pUiHATHX 3000B’s13aHb. O/IHAK, 3Ba)Kal04YM HAa BH3HAYCHHS! MPUHIUITY SIK OCHO-
BHOTO TOJIOKEHHS, 0 € (DYHJaMEHTOM SKOTOCh SIBUINA, BBAXKAETHCS BXKMBAHHS
CJIOBOCTIONYYEHHSI «OCHOBHI MPHUHIIMITH» HEKOPEKTHUM. SIKIIIO € OCHOBHI, TO 110,
TOJIi € 1 HEOCHOBHI? AJie TPO HEOCHOBHI, APYTOPSIIHI MPUHIMITY HIKOJIU 1 Hijle He
3raJtyBajiocs, 1 HaBiTh He MOIJIO Tpo Iie iiTn MoBH! Bo, sIKIIO 11e He OCHOBHE, a
JPYTOpsi/IHE TIOJIOXKEHHS, TO 1€ He NpUHIUI. ToMy Bigpa3y 3a3Ha4MMO, 110 BXKH-
BaHHSI CJIOBOCIIONYYEHHSI «OCHOBHI MPUHIIMIIH COLIAIBHOTO A1aJ0Ty», K [OAaHO
B 3axoHi Ykpainu «[Ipo comianeHuil mianor B YKpaiHi», HE MOXKHA BBaXkKaTw
BUNpaBIaHuM. BoHo noTpedye KoperyBaHHs 13 BUKIIOYEHHSIM CJIOBA OCHOBHIY.

SIK BHCHOBOK, CIiJi 3a3HAQUUTH, IO BCl NPHHIMIIN COILIaJbHOTO JiaJiory
HEpPO3pUBHO TIOB’s13aHI MK co0oro. Jlumie iX MoBHE JOTPUMaHHS CTOPOHAMHU
COLIIAJIBHOTO JI1aJIOTy JI03BOJIsiE C(HOPMYBATU CHCTEMY JIOBIPYHX, B3a€EMOBHUT1THUX
1 pe3yJbTaTUBHHUX BIAHOCHH MDX TpalliBHUKaMHu, pOOOTOAABISIMU Ta YpPSAOM 1
JIOCSITTH METH COLIIaJILHOTO J1iaJiory — KOMIIPOMICY 3 TPY/IOBHX, COLIIAIbHUX, KO-
HOMIYHHX TIMTaHb Ta, K HACII/IOK, 3aJJOBOJIGHUTH BUMOTH SIK TIPAIliBHUKIB, TaK i
poOOTOABIIIB.
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HinkiBcbka BikTopis Bosogumupisaa

cmyoenmxa II-eo kypcy opuduunozo gaxynomemy
Kuiscvrozo nayionanvnozo ynisepcumemy imeni Tapaca Llleguenka
(m. Kuis, Yxpaina)

TMPOBJEMHI ACIIEKTH 3ACTOCYBAHHS KOHCTUTYIIMHOI
CKAPTH Y MEXAHI3MI 3AXHCTY ITPAB JIIOJUHHN
1TPOMA/JISTHUHA B YKPATHI

Pedopmaniiini npouecn B YkpaiHi, COpUYUHEH] OCTaHHIMU TIOJISIMH B CyC-
MUIBCTBI Ta MPOTOJIOIICHHSM KypCY Ha €BPOIHTErpallifo, CTBOPIOIOTH IEBHI PU3UKU
JUIsl peatizanii KOHCTUTYHIHHNX [iHHOCTeH. OCKUIbKN e(DeKTHBHICTB TaKoi pealri-
3awii B MpaBoBill JepkaBi 0arato B 4OMy 3aJI€XKHTh BijJl OpraHiB KOHCTUTYIIHHOT
toctuii, a came Koncruryuiitnoro Cyny Ykpainu, Ta IOpUANYHUX IHCTPYMEHTIB,
1110 MOXYTh OyTH BHKOPHCTaHi 0CO00I0 ISl 3aXKMCTY CBOIX IpaB, 1€ CIPUYNHHIO
BIIPOBA/KEHHS BHACIIIOK pedopmu npaBocyns 2016 poky IHCTHTYTY KOHCTH-
TYLIHOT CKapry, sika BKe JaBHO Bijirpac Baromy pousb y 3a0e3ledeHHi mpas i
CBOOOI JIIOJIMHYU Ta TPOMa/ITHUHA B KpaiHaX PO3BMHEHOT JIEMOKpATii.

Bignosigno mo crarri 151" Koucrurymii Ykpainu, Koncruryiiitauit Cyn
BUPINIy€E MATaHHS Npo BianoBigHicth KoHcTutynii Ykpainu (KOHCTHTYIIHHICTB)
3aKOHY YKpaiHU 3a KOHCTHTYLIHHOIO CKaproro 0coOH, sfiKa BBAXKae, L0 3aCTOCO-
BaHMH B OCTaTOYHOMY CYJOBOMY pillleHHI B i1 cripaBi 3akoH YKpaiHH CylepedTh
Koncrutyuii Ykpainn. Koncruryniiina ckapra Mmoxke OyTH mojaHa B pasi, SKIIO
BCI 1HIII HALIOHAJIBHI 3aCO0U FOPUIMYHOTO 3aXUCTY BHUepIaHo [ 1, ¢. 66].

3 MeToro 3abe3neueHHs peaizalii HOBOro KOHCTHTYIIIHOrO mpasa oci0 Ha
KOHCTUTYLIHHY ckapry 13 mumuast 2017 poxy BepxoBna Pana yxBamuna HOBY
penakuito 3akony Ykpaiuu «IIpo Koncruryuitinuii Cyn Ykpainu». IlapmameHt
BPETYJIOBAaB MPOLEAYPY PO3IIsLYy KOHCTHTYLIMHMX ckapr KoHcTUTyHiiHMM
Cynom i3 3armi3HEHHSIM Maibke B PiK, OCKUIBKA MOXIIMBICTH peaizalii HOBOTO
KOHCTUTYILIHHOTO paBa BUHUKIA 3 30 BepecHs 2016 poky, a mporeypa pos3misay
CKapr Ha piBHI 3aKoHY Oyia BperynboBaHa jumre B aunHi 2017 poky [2, c. 5].
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OjiHaK, He3BaXKAIOYH Ha 3aKOHOABYE 3aKPITUICHHS MOHSTTS i TPOLIELypH PO3-
DIy KOHCTUTYIIHHOT CKapTy BXKJIMBUM € BU3HAUESHHS IPOTaJIH Ta NPAKTHYHUX
po0JieM JTaHOTO IHCTHUTYTY, YUM MiJATBEPIKYETHCS HEOOXIAHICTH JIOCIIHKECHHS
OKpEMHUX acIeKTiB ii 3aCTOCYBaHHSI.

Ha ocoOnuBy yBary, 30kpema, 3aciyroBye crarts 78 3akoHy Ykpainu «IIpo
Koncruryniiinuii Cyn Ykpainuy», 3rigHo 3 sikoro Benuka [lanara na BiracHuii pos-
Cy[, 32 HassBHOCTI MiZICTaB BBA)XATH, 10 BUKOHAHHS PIIICHHS Cy1y NPU3BEIE 10
HE3BOPOTHUX HACIIJKIB, MOXKE BHJATH 3a0C3ICUyBaJIbHUN Hakas, II0 30epirae
YHHHICTh. Y YMHHOMY 3aKOHOJaBCTBI HEMae BU3HAYCHHS ITOHATTS «HE3BOPOTHI
HaCJIJIKW», 0 CTBOPIOE MIAIPYHTS JJIsl MOXKIIMBHX 3JIOBKUBAHb.

Ha nymky O.BonsHHIKOBa, MOXJIMBICTH 3YNMHUTH BUKOHAHHS OCTaTo4-
HOTO CY/JIOBOTO PIIICHHS MUISXOM NPHUHHATTS 3a0€3MedyBaIbHOTO HaKazy € THM
IHCTPYMEHTOM, SIKHH BXOAWTH y TPOTHPIYYsS 3 NPHHIMIIOM BiJOKPEMIJICHHS 1
HesanexkHocti Koncruryniiinoro Cyny Bim cymoBoi Biaau. AJie Take MPOTH-
piddst BUPIIIY€EThCSI HA KOPUCTh TAKOTO IHCTPYMEHTY JIMIIE TOJIi, KOJIM BUHUKAIOTh
PU3MKHM HAacTaHHsS HE3BOPOTHHX HACHIAKIB Juisi rapaHToBaHuX KoHCTHTYIiERO
mpaB i cBOOOJ, a/pKe Mij Yac BUPINICHHS KOHQIIIKTY MK TPHHIUIIOM, IO Bil-
oxpemiroe KCY Bij cynoBoi Bia iy, i IPUHIUIIOM e(D)eKTHBHOCTI KOHCTUTYIIIHHUX
mpaB i CBOOOI, IepeBara MOBUHHA HAJIaBaTUCS CaMe OCTaHHBOMY [3].

BonHouac Bapto 3BepHYyTH yBary, 1o 3akoHoM Ykpainu «IIpo Koncrurymiiinuit
Cyn Ykpainm» He nepedoadeHa MOXKIIMBICTh TOHOBJICHHSI ITPOITYILEHOTO JUTsl OJaHHS
KOHCTUTYIIIHHOT CKapr CTPOKY, OKPIM BHIIa/IKIB, KOJM Taka CKapra CTaHOBHTH CyC-
MIBHUK 1HTEpec abo cy0’eKT MpaBa Ha KOHCTHTYILIHHY CKapry HE MaB IHOBHOTO
TEKCTY cyfoBoro pitieHHs [4]. Takum 4nHOM, BIH HE MOXe OyTH NPOJOBKEHHH 3a
YMOBH HasIBHOCTI 1HIIIMX MOBAYKHHUX IPUYHH TSI HECBOEUacHOTo 3BepHeHHs 110 KCVY.

3rigHo i3 ganumu odiniiHoro caiity Koncrturyniiinoro Cyny VYkpainu
ctaHoM Ha 7 TpaBHs 2019 poky, 3 moyaTKy MOTOYHOTO POKY NMOJaHO 292 KOHCTH-
TYWiiHI ckapryu, 163 3 sSKux, TOOTO OiNIbIIA YaCTHHA, MIJISATAI0Th TOBEPHEHHIO,
OCKIJIbKM BU3HAHI TaKMMH, [0 HE BIINOBIAAI0Th BUMOram 3akony Ykpainu «IIpo
Koucrurymiitauii Cyn Ykpaiam». Taka 3HauHa KiJbKICTh MOMHJIOK 1 HEIOJIKIB
TOSICHIOETHCS HOBU3HOIO 1HCTHTYTY KOHCTUTYIIMHOI CKapru, a TaKoXX HU3BKHM
piBHEM NPaBOBOI KyJBTYpH IPOMAJISH, 1110, Y CBOIO YEPry, € 3HAYHOIO MEPEIIKO-
JIOK0 y peaizaliii 0co00r0 mpaBa Ha KOHCTUTYIIIHUAN 3aXHCT, aJPKe HEITOOINHOKI
Buna Ky, ko 1o Koncruryniiinoro Cyny Ykpainu 3BepTaroThest 31 ckapramu Ha
MIOCTAHOBH, PILICHHS Cy/AiB anelsiiHOI, KacaliiHol iHCTaHIid. SIk cTBepIKye
B.1.3anopoxenp, KepiBHUK BifJlly MOINEpPETHbOI MEPEeBIPKA KOHCTHTYIIIHUX
ckapr KCV: «OcHOBHOIO MpoOJIEeMOI0 TiJ] 4ac MOJaHHS KOHCTUTYHIHHHUX CKapr
€ Te, 10 IpoMaJsiHN po3nsiaaoTh Koncruryniauit Cyx sk MidiuHy yeTBepTy
IHCTaHIIIIO, SIKOIO BiH, 3BUYAIHO, HE €» [5].

Takox 3a 89 KOHCTUTYLIHUMH CKapraMy Bi]MOBJICHO Y BIJIKPUTTI KOHCTHTY-
LIITHOTO NMPOBaJPKEHHS, a 37 3HAXOATHCS HAa PO3IIISAL IIOA0 HASIBHOCTI MiJICTaB
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JUTS. BIIKPUTTSL TAKOTO MPOBAJDKCHHSI. 3arajoM, i3 MOYaTKy POKY PIIICHHS HpH-
WHSTO JIUIIE 3 IBOMA KOHCTUTYIIITHUMHU CKapraMu.

TakuM YMHOM, MOXXKHA 3pOOUTH BUCHOBOK, 1110 KOHCTHUTYIIII{HA CKapra €, 0e3-
3aMepeyHo, BaKJIMBUM IHCTPYMEHTOM peasizalii KOHCTUTYHIHHHMX IIHHOCTEH,
OCKUTBKH CIIpHsie 3a0e31eYeHHI0 BEPXOBCHCTBA ITPaBa, a TAKOXK CYTTEBO BILIMBAE
Ha B3a€MOBITHOCUHU JIFOAUHU 1 fepkaBu. OJHAK, 33Ul JOCIATHCHHS ¢(DeKTUB-
HOTO pe3yNbTaTy HEOOX1THO BKUTH 3aXO0/IiB 3 YCYHCHHS HASIBHUX Y 3aKOHOJIABCTBI
MPOTaJIMH Ta 3aMiHU HESIKICHUX TOJIOKEHbD, 110 CTOCYIOTHCS, 30KpeMa, 3a0e3redy-
BaJIbHOTO HAITUCY Ta MOXJIMBOCTI TIOHOBJICHHS CTPOKY TOJaHHS KOHCTHTYIIHHOT
ckapru 10 KCVY. Okpim T0ro, icHye 00’ €KTUBHO 00yMOBIICHA MTOTPeOa IMiABUIICHHS
MIPAaBOBOI KYJIETYPU TPOMAJISTH Ta Y0CKOHAJICHHS (POPMHU KOHCTUTYIIIHHOT CKapru.
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Hoopsincbka FOunis MukosiaiBaa

KYPCaHm 10puoutHo20 axyiomemy
Axademii [leporcasnoi nenimenyiapnoi ciyscou Yxpainu
(m. Yepnizis, Ykpaina)

KOHCTHUTYIIVHI MOIJIAIN ITPO®ECOPA JI. FO3bKOBA
I CYYACHICTb

Baromuii BHECOK Y PO3BUTOK KOHCTUTYLIHHOIO mpaBa YKpaiHHM Ta yKpaiH-
cpKol neprkaBu 3poouB Jleonin IlerpoBuy HO3bKOB, CBiTIIE IM’SI SIKOTO BHCOKO
I[iHye yKpalHChbKa IpaBoOBa JyMKa Ta FOpUIUYHA IpOMaJChKicTh. Ha choromHi
HEMOXXJIUBO HE 3rajiaTH Mpo 3700yTKH, peasli3oBaHi MiJ HOro KepiBHHULTBOM, a
came: po3poOieHHst poekTy Jleknaparii npo aep>kaBHHN CyBepeHITeT YKpaiHw,
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Konmerii HoBoi Koncrurynii Ykpainu, nepmroro 3akony npo KoHcTuTymidHuA
Cyn Ykpainwu, sIKuid, 1o CyTi, 3aKJIaB IIPABOBI I BAJIMHU (OPMYBaHHS, CTBOPEHHS
OpraHy KOHCTHTYLIHHOI IOPHCIMKIII Ha 3acajax €BPONEHCHKHUX IPUHIIMIIB
Ta IIHHOCTEH.

Maroun BemMue3HUI OTEHI1aJ 3 aKTyaIbHUX /1€ KOHCTUTYIIHHOTO HOPMOT-
BOpEHHSI, MiJ yac po3poOku npoekty Jleknapauii npo lepkaBHHI CyBepeHITET
VYxpainu npodecop Jleonin FO3pKkoB 3aknanas ix y JOKTPHHI BEPXOBEHCTBA paBa
Hapojay, BU3HAYAIOUM CAMOCTIMHICTH MOOYJOBH 1 KOHCTHUTYLIHHMH JiaJ HOBOI
JICPIKaBH.

[Ipodecop He BH3HABAB TEOPIIO «BCECHIIBHOI JEPXKaBU», sIKa 30CEPEIKeHA
B JIEpKaBHI CTPYKTYpi yIpaBIiHHS, a HABIAKKW — BiJIaBaB IPIOPHUTET IpaBaMm i
cBO0OO/1aM JIIOIMHM Ta TPOMaJITHUHA, SIKI TIOBUHHI 3aBXK/IU 1epedyBaTH I1iJ] 3axXHc-
TOM BCiX Cy0’€KTIB BJIaJIy, 30KpeMa KOHCTHTYIII{HOTO IPaBOCYIs.

Hapoanuii cyBepeHITeT 3aBKa1u OTPUMYE NIepeBary HaJl Aep>KaBHUM, TOMY IO
BiH 3B’sI3y€ JICp’)KaBHUI MEXaHi3M MPABOM AiSTH B IHTepecax Hapoy — OCHOBHOTO
Jokepena Brnaau. Tak mosicHioBaB npogecop JI. KO3bKkoB CBOIO KOHIEMIIIO TIep-
BHUHHOCTI BJIaJi¥ HApOJY, 110 CTBOPHIIO HOMY aBTOPUTET MPHHIIUIIOBOTO BYECHOTO,
KOTpHil pe/icTaBisiB YKpaiHy sk wieH Beneniancbkoi xomicii [1, c¢. 127].

JI. }O3bKOB, 1t Teopil KOHCTUTYLIHHOTO TpaBa BH3HAuYaB, 1[0 OCHOBOIO
Koncrurynii Ykpainu noBuHHa Oyt Jlexnapaiiis nmpo Jep>KaBHHN CyBEpEHITET,
a 1e, Ha HOro AyMKY, CTBOPHTH JIepKaBy KOHCTHTYLIIHOIO HE TUIBKHU 3a CYTTIO,
a ¥ 3a dopmoro. J[OCHiKYIOUH METOOJIOTIF0 KOHCTHTYIIOHAI3MY, TIpodecop
BH3HA4YaB TakKi METOMOJOTIYHI nmo3uuii: 1) aepkaBa MmoBHHHA (PYHKIIOHYBaTu B
IpPOMaJITHCEKOMY CYCIUIBCTBI; 2) 3arajbHOJIOACHKI I[IHHOCTI MalOTh IPiOpH-
TET HaJ KJIACOBUMH, a i€ MiATBEPKYE BU3HAHHS 1 NPUXWIBHICTH YKpaiHH 110
MDKHApOIHOTO Npasa; 3) B HeHTpi QyHKIIOHYBaHHS 1 opraHizaiii Jep>kaBu MOBH-
HHa OyTw JronnHa; 4) ineosnoris nmoBuHHa OyTH mosa Koncruryuiero; 5) Hopmu
KonctuTyuii noBuHHI OyTH» 0e3mocepeHbO JIF0YUM MPaBOM»; 6) cTabiIbHICTh
KoHcTutyii 3akiafgaeTbes B 11 3MICTI, SIKIIO MOEIHATH Kpallli 3pa3Ku CBITOBOTO
KOHCTUTYIIOHAJI3My 3 ICTOPHYHMMH ¥ HaI[lOHAJbHUMH TPAJHILISMH YKpaiH-
CBKOTO JIEPKaBOTBOPEHHS [2, ¢. 66].

CpOrojiHi, Ha Hamy AYMKY, TpeOa 00’€KTHBHO OI[IHMTH TOJOBHHUI BHECOK
BYCHOI'0 B HayKy — Ii¢ HaykoBuil miaxin JI. FO3pkoBa 10 po3pooku KoHcrutymii
VYkpainu. 3MicT Horo nossrae y po3poOili HayKOBISIMH HacamIiepe]] KOHIICHTY-
anpHUX 3acaj mooymoBu KoncTutyii a0o 3MiH y Hel, [0 MarOTh POWTH ITUPOKY
CYCHIJIBHO-KPUTHYHY EKCIIEPTH3Y Ta HAYKOBHH aHai3 3alpOIIOHOBAHUX KOHCTH-
TyuiHux inei. [lpukinan konctutyniitnoi npaBorBopuocti JI. FO3pkoBa cBiqunTh,
10 KOHCTHUTYIIIfHE MOJICITIOBAaHHS, SIK BIH BBaXKaB, Ha CTaJii MiJATOTOBKH po0o-
YUX TIPOEKTIB TOBMHHI CIIOYaTKy BHMKOHYBaTH (haxiBIi-KOHCTUTYIIOHATICTH,
a TOTIM BXKe, BCEOIYHO OOTPYHTYBABIIM KOXKHE TIOJIOXKEHHS, HAJIATH TOJIITHKAM
aHaJI3yBaTH 1 MPOTHO3YBATH CKJIAJHUH TEKCT KOHCTUTYIIIHHUX (GOPMYJT 3 MTO3HLIIH
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MEpCIIEKTHB TIPAaBOPO3YMIHHS 1 BIUIMBY Ha PO3BUTOK CYCHUIBHHX IIPOIECIB B
VYkpaiui 3, ¢. 71].

Jus JI. FO3pkoBa KUTTEBUM (akTOM Oys0 HacamIiepes po3B’si3aHHS Hpo-
OeMu mpaB i cBOOOJ JIIOJMHHU, OCKUIBKHM JIEMOKpATis JOCATAaE MOKIMBOCTI
YCYHEHHSI ICTOTHOTO PO3PUBY MIXK JIEP)KaBOIO 1 TPOMaJISTHUHOM, 3aKPIIUTIOIOYH
B HOpMax-IpHUHIMIIAX HOTO MPHUPOHI MpaBa i TAKUM YHMHOM BIIPOJDKYIOUH el
MPUPOIHOTO TpaBa, IO 3aBKIM JKWIIM B JIIOJICHKIH cBimoMocti. Tomy HaykoBO
OOTIpYHTOBaHHUM BHMIPOM PCaTBbHOCTI BXKe 0araro poOKiB ToMy Oylia He3MiHHA
no3wuilis podecopa JI. KO3bpKkoBa, KOJIM BiH BiZICTOIOBAaB Ha BCIX PIBHSAX 3aKpi-
rwieHHss B KoHCTHTYWIT Takoi MOJIITHKO-TIPaBOBOi KaTeropii, sk «YKpaiHChbKHI
Hapoay», a He «Hapox Ykpainm». CyBepeHiTeT Hapoxy BiH BIJHOCHB, K 1 B Kia-
CUYHIN Teopii HAPOIOMPABCTBA, O BU3HAYAILHUX KOHCTUTYIIIMHUX 1HCTUTYTIB, 1
TOMY TTOBHOBIIJISI HAPOJY MOXKE peatizyBaTHCs Yepe3 BCi Cy0 €KTH JiepKaBHOT
BJIJIM, 1 1€ HiSK HE PUHIKYE JIEMOKpPATilo B KpaiHi. AJie BUCHHUH CTBEPIDKYBAB,
1110 «BiJ] IMEHI HApOAy MOXKYTh BUCTYNATH BUKJII04HO HarionansHi 360pu (mapia-
MeHT) Ykpaiuny. Hikomy (4acTuHi Hapoay, MOSMITHYHIN MapTii 4u okpemiii 0co0i),
SIK BiH HaroJIoIyBaB, He JJaHO MPABO MPHCBOEHHS JepKaBHOI Biaam» [4, c. 6].

AKTyaJIbHICTh KOHCTUTYIIMHHUX 1JIel BUEHOTO HaOyBae HOBOTO OCMHC-
JICHHS] B Cy4acHUX yMOBaX ITiJI'OTOBYOi pOOOTH JI0 PO3POOKH CHCTEMHHX 3MiH Yy
Kouctutymnito Yipainu. Moro normsa y qeMokpatndse MaibyTHe i 3apa3 3amia-
€ThCsl OE3I0TaHHUM, 00 B HBOMY € BCE: 1 BUCOKHIA IHTEJICKT BUCHOTO, 1 TiTHICTh
JlronuHy, sKka 3705aa TOTAJTITApHUM coliami3M, 1 mupe Oa)KaHHS CIYXUTH
VYkpaiui g0 kinns. [Ipodecop JI. KO3pkoB 3apxau ciayxuB igeanam KoncTurtymii
1 Iep>kaBH, CHOBIAYIOYM KOHCTUTYIIHHI IIIHHOCTI SIK BUYCHUH-IOPHCT JEPIKAaBHOTO
MaciTa0y.
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JdomOposcbkuii IBan IlerpoBny
Tonosa Acoyiayii cyodie Koncmumyyitinoeo Cyody Yrpainu,
Tonosa Koncmumyyitinozo Cyoy Vkpainu (2006 — 2007 p.p.),
¢y00s Konemumyyitinoeo Cyody Yxpainu y eéiocmasyi,
3acaycenutt iopucm Yxpainu
(m. Kuis, Ykpaina)

KOHCTUTYLINHUMN CY]] YKPATHU TA CYJIH 3ATAJIBHOI
IOPUCJUKIII: IPABOBI 3B’ SI3KH

Cynosa pedopma 20162019 pokiB, Ha BiIMiHY BiJ] HonepeHix peopm, Mae
I00aNBHUH XapakTep, OCKUIBKK 3MIHH BiOYJIHCS SIK HA KOHCTHTYLIHHOMY, Tak
1 Ha 3aKOHOJABYOMY DiBHI. SIK y CyCHINIBCTBI B LIJIOMY, TaK i cepes FOpHIMIHOT
CIIJIBHOTH BOHA OIIHIOETHCS MO-pi3HOMY. OILIIHKYM HAaJIaf0ThCS BijJl BKpall HEraTuB-
HUX JI0 3aHaJTO TIO3UTHBHUX. AJie, SIK Ha Hall OIS, ICTHHA JIeCh TIOCEPEIUHI.
J10 MO3KUTHBIB MOJKHA BIJIHECTH KOHCTUTYIIHHE 3aKpiMIeHHsI HOBOTO JUIsl YKpaiHu
IHCTUTYTy KOHCTUTYLIHHOT ckapru. J[o HeraTuBiB CiJ| BiJHECTH BHIIyYCHHS 3
noBHoBakeHb Konctutymiiinoro Cyny Ykpaiun (nani — KCY) noBHOBakeHHs
1110710 0(iiifHOTO TITyMaYeHHsI 3aKOHIB YKpaiHH.

He 30BciM npogymane peopMyBaHHS CY/IIB 3arajibHOT FOPUCIUKITT (PaKTHIHO
TIPU3BEJIO JI0 Tapajliuy Takoi BaXKIMBOI JUIS JIepKaBU M CyCIJIbcTBa (YHKIIIT, K
3a0e3reueHHs MpaBoCy 1 isl. 3HaUHa YacTHHA CY/IB MepIoi Ta Jpyrol JaHKH! 3alIu-
mrmtacst 6e3 MWTaTHOTO CYAJIIBCHKOTO 3a0e3MeueHHs. Yce e CYyTTEBO BILIMBAE Ha
peadtizaiiito rpomMaiHaM¥ Ta I0PUANYHUMHA 0CO0aMH KOHCTUTYIIHOTO 1paBa Ha
CYJIOBHI1 3aXMCT CBOI IIpaB Ta iHTEPECIB.

OjiHaK TEMOIO HAIIUX CyMKEHb € TIJIbKM YacTHHA LUX 3MiH, a caMe, MOopiB-
HSHHS 3MIH II[0Z0 TTOBHOB&XXEHb CYAYy KOHCTHTYLIHHOI 1 CymiB 3arajibHOi
topucaukuii 1o i micist 30.09.2016 poky (HaOpaHHS YMHHOCTI B HOBIil pemakiii
nosiokeHb 3MiH 70 Koncrurynii Ta 3akony Yipainu «IIpo cymoycrpiii i craryc
cyauiBy» (mami — 3akoH) ta micis 15.12.2017 poky (HaOpaHHS YMHHOCTI ITpoLecy-
QIBHUMU KoziekcamH). Po3rsiHemMo JBi HaiiOLIbII 3HAYMMI TPOOIEMH.

1. TnymayeHHsI 3aKOHIB.

3 noBHOBaxkeHb KCY BHIIy4e€HO TOBHOBa)KEHHS Npo OQiliifHe TIryMadyeHHs
3aKOHIB YKpaiHM 1 ()aKTHYHO YACTKOBO IEPEaHO TaKe MOBHOBAKEHHS CyJaaM
3arajbpHOI IopHucanKIii, a came Bepxosaomy Cyny (nasi — BC).

Taki 3MiHH, Ha Halll MOIVISAJ], € HEBUIPABAAHMUMHU. 32 MOIEPETHIMU MTOBHO-
BakeHHssMH came KCVY naBaB 3araabHOOOOB’SI3KOBE ISl BCIX CyO’€KTIB
MIPaBOBIJJTHOCHH Y JiepaBi o(iliiiHe TITyMadyeHHs] HOPM 3aKOHIB.

HoBuMu mporiecyalbHUMHU KOJCKCaMHU IepeadaueHo, M0 IiJ 4ac BHOOPY
W 3acTOCyBaHHS HOPMH IpaBa JO CHIPHHX MPaBOBIJHOCHH CYIH BpaxoBYIOTh
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BHCHOBKH I1[0/I0 3aCTOCYBaHHsI TAaKUX HOPM IIpaBa, BUKJIAJIeH] B moctanoBax BC
(six mpuknan —vactuHa 5 crarti 242 KACY). Takum unHoM, mo3unis BC Bucios-
JIeHA 10 KOHKPETHIH CIIpaBi 3 MPHUBOAY 3aCTOCYBAHHS KOHKPETHOI HOPMHU TIpaBa
€ JDKeperioM IpaBa, ToOTO 000B’SI3KOBOIO /ISl 3aCTOCYBaHHs cygaMu. DakTHIHO
inerbest npo odiniiine Trymauennss BC Hopm mpasa. Onnak, odiuiitne Tiyma-
yeHHs1, sike HagaBaB KCVY, Oyno 000B’SI3KOBHM y NPaBO3acTOCOBHIN AiSIIBHOCTI
BCiX cy0’eKTiB paBoBiIHOCHH B JepikaBi. Toxi sik TiiymaueHHss BC Hopmu npasa
(B TOMy 4HCIIi 1 3aKOHY) € 00OB’SI3KOBUM TUIBKH JUISL CYIIB, IO MPSIMO BUILIH-
Ba€ 13 BIAMOBIIHUX HOPM TIPOIIECyaTbHUX KoJeKCiB. OJJHAK HE BCI CYIOBI CIIPaBH
MOXYTb OyTH IPEIMETOM MEPErIsily B KacalliiHOMY MOPSIJIKY, a OTKe, He 3aBKAn
Ta YM iHIIA HOpMa 3aKOHY MOXKEe 3HaWTH cBoe TiymadeHHss BC. Takum unHOM,
MOXJIMBICTh O(INIHHOTO i 3arabHO000B’ I3KOBOTO TIIyMadeHHsI Oy/b-sIKOT HOpMHU
3aKOHY BHACIIJJOK BHJTy4EeHHS 11bOT0 NoBHOBakeHHs1 y KCY 3meHeHa.

3MiHM JI0 TpOIecyalbHUX KOJEKCIB HaJaloTh CyldaM 3arajbHOi FOPHCIMK-
Ii1 TPaBO OLHKK 3aKOHY YM IHILIOTrO IPAaBOBOTO aKTa Ha BiIMOBIJHICTE HOpMaM
KoHctuTynii Ta mpaBo He 3aCTOCOBYBAaTH TaKWi 3aKOH, a 3aCTOCOBYBAaTH HOPMY
Koncrutyuii, sk Hopmy nipsimoi aii (ctarri 10 LIIK, 11 I'TIK, 7 KACY).

VY TakoMy BUINAIKy CyA ICIIsl YXBaJEHHs PIIICHHS, B SKOMY 3aCTOCOBaHI
3a3HaueHi HOPMHU MPOIIeCyaTbHUX KOJICKCIB, TOBHHEH 3BepHyTHCS 10 BC 1151 BUpi-
IICHHS TIUTaHHS 110/10 BHECEHHS TTOJIaHHS 110/10 KOHCTUTYLIHHOCTI BiIMOBIAHOTO
akTa. 3a3HAuCHE CYTTEBO PO3IIUPIOE MOKIIMBOCTI CY/IIB 3arajibHOI FOPUCIUKIIIT B
3actocyBanHi HOpM KoHcTuTyii

3a YMHHKUM JI0 LILOTO MPOIIECyaTbHUM 3aKOHOABCTBOM CYJI MaB IIPaBO TITBKU
3yIIMHUTH NTPOBAPKEHHS Ta 3BEPHYTHCS 3 BIIIOBIAHUM NTUTaHHIM 10 BCY

OnHak Taki MOJKJIMBOCTI Cy/iB MOXKYTh IPU3BECTH i 710 KOH(IIKTHUX CUTYya-
uiit. Hanpuknan, BC BigmoBuThes 3Bepratucs 10 KCY 3 momaHHsSM po BU3HAHHS
HOPMH HEKOHCTUTYIIMHOIO, a PpIilIeHHs Cyly IONEepeaHboi iHCTaHIii Habepe
3aKOHHOI CHJIM. Y TakoMy BHIIaJIKy OyJe iCHyBaTu pillICHHS Cydy, B SIKOMY BiH
JUHMIIOB BUCHOBKY, IO 3aKOH YW HOTro OKpema Hopma cynepeunth KoHcTutymii
VYkpainu, sike Oyjie CynepeunTH 3aralbHOBU3HAHIHN MPEe3yMIIIil KOHCTUTYIIIHHOCTI
HOPMHU JI0 BU3HAHHS il HEKOHCTUTYLiHHOIO came KCYV.

2. IIpo koHCTUTYLiNHY CKAprYy.

OpnHiero 13 HOBEJ peOpMU € BBEICHHS B IPABOBE MOJIC HOBOTO JIJIsl YKpaTHu
MPaBOBOTO IHCTUTYTYy — KOHCTUTYIiHHa ckapra. Take HOBOBBEJCHHS MOXKHa
Ha3BaTH HANNPOIPECHUBHIIINM 13 peOpMaTOPCHKUX i71el, OCKIJIbKH HA/Ia€ BCIM
(i3nYHUM Ta IOpUIMYHAM 0co0aM (KpiM OpraHiB MyOIiyHOT BJIa/IN) MOMKJIUBICTH
ocrioputu B KoncrutyniitHomy Cy/i KOHCTUTYLIHHICTh 3aKOHY YM HOTO OKpeMoi
HOPMH, 3aCTOCOBAHUX TPH PO3IIISIAL CIIPABH CYJOM 3arajbHOI IOPUCIUKILII.

Beenennss no mnoBHoBaxkeHb KCY po3misiny KOHCTUTYIIMHHX —CKapr
(crarts 1511 Koncturyiiii) Oe3mocepeHbO IMOB’S3aHO 3 MISUIBHICTIO CYIIB
3arajbHOl IOPUCAMKIIT, OCKIJBKM IIOfaya TakKoi CKapru MOB’s3yEThCS 13
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3aCTOCYBAaHHSIM BIANOBIHOT HOPMH 3aKOHY CYJOM 3arajbHOI IOPUCAMKIIT MpH
PO3MIIsiAL CIIPABH.

[HIIMMEU 000B’I3KOBUMH YMOBAMH €:

— 3aCTOCYBaHHS: TaKOT HOPMH B OCTaTOUHOMY CY/IOBOMY pitieHHi. OCTaTouHIM
PIILICHHSIM € pIllICHHS Cy/y aresiiiHol iHCTaHIii, a 32 HasIBHOCTI NpaBa Ha Kaca-
LiifHe OCKapKEeHHS — PilIeHHs Cyy Kacauiinoi incranmii (1. 1 4. 1 ct. 77 3akony
VYxpainu «IIpo Koncruryuiiinuii Cyn Ykpainu» (nani — 3akon));

— BUYEPIIAHHS BCIX IHIIUX HAI[lOHAJIBLHUX 3aCO0IB IOPUANYHOTO 3aXHCTY;

— 00OMEeXEHHsI TaKOTO 3BEePHEHHS TIEBHUM BCTAHOBJIIEHHM 3aKOHOM CTPOKOM —
3 micsi 3 AHs1 HaOpaHHs 3aKOHHOT CHITH OCTaTOYHUM CY/IOBHUM pillieHHsM (1. 2 4. 1
cT. 77 3akony);

— TIPaBO Cy/Ay Ha PO3MIISL CKapTH MOAAHOI 11032 MEKaMH1 3a3HaUY€HOTO CTPOKY
i3 MOTHUBIB CYCIUJILHOTO 1HTEPECY;

— mpaBo Bemukoi nanatu KCY 3abe3neuyBaTi KOHCTUTYIIHHY CKapry ILIs-
XOM BHUJIaHHs 3a0€3MeuyBaIbHOTO HaKa3y (cTarTs 78 3akoHy).

Cy0’eKTOM 3BEpHCHHS 3 TaKOK CKaprorw Moxe OyTd ocoba ((dizmuHa uu
IOPUMYHA), CTOCOBHO SIKOT YXBaJIGHO CYJJOBE PIIlICHHS Ta sKa BBa)Kae, 1110 3aCTO-
COBaHMH B ii cripaBi 3aKoH cynepednTh KoHcTuTyii.

3ayBa)kMMO, 110 BBEJCHHS TAKOTO IHCTHTYTY B NpaBOBe IMojie YKpaiHu
crocyerbest He TUTbkH KCVY, a 1 3HaXOIMThCS B IEBHOMY ITPaBOBOMY 3B’SI3KY 3
MTOBHOBA)XEHHSIMU Cy/iB 3arajbHoil opucaukuii. Skmo KCY B cripasi 3a KOHCTH-
TYILIHOI0 CKapror BU3HAE 3aCTOCOBAHWI B OCTaTOYHOMY CY/IOBOMY pillICHHI
3aKOH YU HWOro OKpeMy HOpPMY HEKOHCTHTYLIHHHUMHM, TO Take pillleHHs Oyxne
000B’s13k0BOFO TicTaBoro (1. 1 u. 3 ¢t 423 IIIK, m. 1. 9. 3 c1. 320 ['TIK, . 1 4.5
ct. 361 KACY) mist nepenisity 1bOro pillieHHsS CYJIOM 3arajbHOi I0pUCIUKIINT 32
BUKJTFOYHUMH 00CTaBHHAMH, SIKILO PIIIEHHS CY/y Il HE BUKOHAHO.

TakuMm 4yuHOM, y BIAMOBIIHIN CHTyamlii AISUTBHICTH Cy/iB 3arajbHOi FOpHC-
mukiii Ta KCY moxe nepecikatucs, i KCY neBHOO Mipo0 CTa€ KOHTPOITFOKYHM
OPraHOM IIIOJTO0 JiSUTbHOCTI CY/IiB 3arajibHOT FopUCAUKIIiT. OCOOIMBA CUTYAILIiSI MOXKE
CKJIACTHCSI, SIKIIO OCTATOYHE Cy/oBe pilleHHs Oynae yxsajene came BC B sxocti
CyIly MepInoi Ta amessiiiHol iHcTaHIii. Y Takomy Bumnaaky BC peamisdye cBoe
IIPaBO BH3HAYaTH HOPMY 3aKOHY Takoo, 1o cynepeunth KoHctutymii Yipainu
i 3actocyBati HopMy KoHcrurtynii sik HopMy npsimoi aii, o He no36asinsie KCY
3a BI/INTOBIJJTHOIO KOHCTUTYIIHHOIO CKaprolo BHCIOBUTH CBOE BiJIHOLICHHS 11010
KOHCTUTYIIHHOCTI oniHeHoi Bxe BC Hopmu mpasa. | e 6agennst KCY moxe He
36irarucs i3 6auennsm BC. Taka cutyailiss MO)Ke IPU3BECTH JIO TIPABOBOI HEBU-
3HAYEHOCT] Ta HEraTUBHUX HACIIIJIKIB

Huni KCVY yxBaneHo TiNBKM OfiHE PIIICHHS 32 KOHCTHUTYIIHHOIO CKaprolo.
ToOTo mMpakTHKa 3aCTOCYBaHHS L[LOTO IPABOBOT'O IHCTUTYTY TIIBKH IIOYMHAE CKJIa-
narucs. [Toku 1o BifcyTHS MpakTHKa MEperisly CyAaMH 3arajibHOi FOPUCIUKIIT
CBOIX pillleHb 32 3a3HAYCHOIO IMiJICTABOI0. 3pO3yMiNO, IO MOJaJbIla MPaKTHKA
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JisuTbHOCTI B 1iboMy HanpsiMky KCVY 1 cyziB 3arajibHOT IOpUCAMKIIT TIPU3BEE J10
BUHHMKHEHHSI HOBUX ITUTaHb, SIKi TOTPeOyBaTHMYTh HAJIC)KHOTO BPETYIIOBAHHS, B
TOMY YHUCII i 3aKOHOJJaBYOTO.

3BHYaHO, 110 15l TEMa € aKTyaJbHOIO, TIEPCIIEKTUBHOIO i HEOOXiAHOIO IS
JIETaJIbHOTO BHBYEHHS Ta HAyKOBHX PO3POOOK HAYKOBISIMH — KOHCTHTYIliallic-
TaMH, 1 TOMy HEOOX1JIHO IPHUIUTUTH IIbOMY HaJIe)KHY yBary.

Do

JpoOym Ipuna BikTopiBHa
3a8i0y8au Kagheopu 0epircasHO-NPaAsosUx OUCYUNITIH
Hayionanvroeco ynisepcumeny « Ocmposvka akademisny,
O0OKMOp I0PUOUYHUX HAYK, OOYEeHM
(m. Ocmpoe, Vrpaina)

JEINEHTPAJIIBALLS ITYBJITYHOI BJAU TA 3SMIIITHEHHS
MICIHEBOI'O CAMOBPAJAYBAHHA B JOKTPUHI
KOHCTUTYIIAHOI JTEMOKPATII TIPO®ECOPA J1.11. FO3bKOBA

BigHoBneHHs Ta po30y0Ba Ha JEeMOKpaTHUHHX 3aca/iaX yKpaiHChKOT 1epKaB-
HOCTI 00’ €KTUBHO MPH3BEIH JI0 MOLTYKY Takoi opraHizanii myOniqHol Binajm, sika,
3 OJJHOTO OOKY, Bi/IIOBi1aa O HalliOHAIEHUM TPAJUIIISIM, a 3 THILIOTO — Cy4acHUM
CBITOBHUM BHMOTaM, Oyiia O CripsiMOBaHa Ha 3a0€3IEUCHHS MPaB i CBOOOT JIFOIMHH,
3aJI0BOJICHHSI 11 MOTpeO, MiABUIIEHHS e(EKTUBHOCTI HaJaHHsI TIOCITYT HACEJICHHIO,
3pOCTaHHS HOro 100poOYTY, MiTHECCHHS KUTTEBOTO PIBHS IPOMAISIH YKpaiHu.

Pe3synbraToM Takoro rnouryky HOBUHHA CTaTH TpaHC(HOPMAIList CTPYKTYpH Mic-
LIEBOT BJIA/IN Ha CIIPaB/ii CAaMOBPSIHUX 3aCa/1aX, BCTAHOBJICHHSI IIPHHIMITOBO HOBOT
3arajlbHOBM3HAHOI JICMOKPaTUYHOI CUCTEMH YIIPABJIiHHS, PO3BUTOK ONTUMAaIIbHUAX
BIZITHOCHH OpTaHiB JIep»KaBHOI BUKOHABYOI BIIJM Ta MPEJCTABHUIILKUX OPTraHiB
MICIIEBOTO CaMOBpsiAyBaHHs. [IpHuomy Ii OpraHm MiCIIEBOTO CaMOBPSTyBaHHs
BCIX PIBHIB MaloTh OyayBaTHCh Ha MPHHIMIAX HE cyOopanHanii (IpuTaMaHHOi
YPSI0BIH BepTHKali), a iX MpaBoBoi, OpraHizaiiifHoi Ta MarepiaiabHO-(IHAHCOBOT
CaMOCTIMHOCTI.

Came 3 TakMMH BHKJIMKAMH 3ITKHYJIHCh MPOBITHI KOHCTHTYI[IOHAJICTH, SIK1
HaMarajucsi 3MIHUTH YSIBJICHHS ITPO TMPHPOJLY MICIIEBOTO CaMOBPSIyBaHHsI, NPio-
PUTET AepKaBH Y BCiX cepax KHUTTS Ta Ha YCIX TEPUTOPIaIbHUX PIBHAX, PO TaK
3BaHy TMOJBIIHY MPUPOIY MICHEBHX paJ| (SIK OpraHu Jep>KaBHOT BJIa Iy Ha MICIISX,
K1 HaJIeXKAaTh 70 €IMHOT CUCTEMH PaJl, Ta OPraHu TPOMaICHKOI0 CaMOBPSI Ty BaHHS
HaceJIeHHs, 1110 0e3M0CepeIHBO MPEICTABIAIOTh HOTO IHTEPECH) TOIIO.

Tomy minkom 3akoHoMmipHMM cTanio ¥ Te, 1o JI.I1.FO3pkoB y 90-1i poku
ONMHMBCS B IICHTPI ICTOPUYHMX MO BHYTpiJEpXKAaBHOI IMOJITHUKH, SKI Majiu

180



BUpIlIaJbHE 3HAYCHHS Yy BUPOOJICHHI HOBUX MEXaHi3MIB MOOY/IOBH HE3aJIeXKHOT
JIepKaBy 1 MICIIeBOrO caMOBpsiayBaHHs. Moro KoOHCTHTYIiHI ifei po3aepikas-
JeHHs1 MicueBux Paj, mepeTBopeHHs iX Ha OpraHu MICIEBOTO 1 perioOHaILHOTO
CaMOBpSIIyBaHHsI Oy/iy CIIPUHHATI SIK PEBOJIIOIIMHI 1010 MyOIivHOT BIIaIu B3a-
rajm ¥ y TOCTpUX IUCKYyCisX MiATpUMaHi Takumu BueHMMH, sik: [.I1.ByTko,
M.I1.Kopuienko, B.®.Iloropinko, M.O.Ilyxtuncekuii, O.d. Dpunpkui,
M.II. Op3ix, 1O.C.lllemmydenko ta iH. Sk 3a3nadae cymis KoncruryuiiiHoro
Cyny Vkpainm B.M.Kamno, akieHT BYCHOTO-KOHCTHTYIIiOHAIiCTa OyB
CTPSIMOBAHUH Ha CHJIBHY PETiOHAJIbHY BJIaJly MICIIEBOTO CAMOBPSIIyBaHHs, MaTe-
pianbHO-(biHaHCOBI Bakeli 3a0e3nedeHHst JoOpoOyTy TEpUTOpiaJbHUX TPOMa.
[Ipore He Bci Horo inei Oynu CrpUiHATI NONITHKAMU-IPUXUIBHUKAMU IIEHTpa-
Ji3auii BIagy, 1 TOMy eKCIepUMEHTH 3 TIpeJcTaBHIKaMu [Ipe3uienTa Ha Micisix
Oy/u B TOM Yac IPUYUHOIO JJOKAIBHUX KOHQIIIKTIB 1 HEOpo3yMiHb [1].

3Ba)kalouM Ha CydacHI TEHJCHIIT PO3BHTKY Ta 3MIIHCHHS 1HCTHTYTY Mic-
LICBOTO CaMOBPSITyBaHHs, BapTO HATOJOCUTH Ha TOMy, o Ime B 1983 por,
3a3Hayaro4y, M0 TEPMIH «MICIIEBE CAMOBPSIyBaHHS» HAJCKHUTh OypiKyasHii
JIep’KaBHO-TTPABOBIN Haylll, BITYM3HSHI BYeHI-KOHCTHTYIIOHAmicTH JI. I1. FO3bKOB,
M.1. Kopnienko ta B.®.Iloropisko KoHCTaTyBajH, IO CYTHICTH Teopii micle-
BOTO CAMOBPSIYBaHHS MOJSATAE B «IIPUPOJHOMY ITPABi MIiCIIEBUX IPOMaJI Ta OUIBII
KPYIHUX TEPUTOPIalIbHUX CHUIBHOCTEH JIIOJIeH Ha caMOBpsIyBaHHs, TOOTO Ha
CaMOCTIHHICTB y BUPIIIICHHI MICLIEBHX CIIPaB Y paMKax 3aKoHY, aJjie 0e3 BTpy4YaHHs
LEHTpaJbHUX OpraHiB Biagm» [2]. Ha ocoOnuBiii yBasi MiclieBOMY Ta perioHaib-
HOMY caMoBpsityBaHHIO 3 O0ky JI. FO3bKoBa, 3anepeueHHI0 «HaJMIPHOTO BILJIMBY
BHKOHABYOI BJIaJM HAa CHCTEMY MICLIEBOTO Ta PEriOHaJIBLHOTO CaMOBPSITyBaHHSD),
HEOOXITHOCTI Y3TO/KEHHS «3aralbHO/IEPKABHUX Ta PETIOHAIBHHUX IHTEPECIB,
KyJIBTYPHHX TPaAULii, reorpadiuHux i qemMorpadiuHux 0coOIUBOCTEH, MPUPOI-
HUX Ta KJIIMaTHYHUX YMOBY» PEriOHIB KpaiHW, HAroJollyBaB CBOTO 4Yacy npod.
M.I1. Op3ix, BYCHHUI, SIKHIi TIOAISAB TaKi MOTIISAIN Ta JTOBOAUB, 110 B YKpaiHi KOH-
CTUTYIIIHHO MO)Ke OyTH 3aKpiIUIEHO, IO «TEPUTOPIsl YNPaBISEThCS OLTBII HIK
OZIHUM YPSIJIOM... Ha TEpUTOPIii (QyHKIIOHY€e OUIBII HIX OAWH TEPUTOPIaILHUIN
KOJIGKTHBY» Ta CTBEP/IKYBaB, 1110 «HABITh B YMOBAaX IEHTpati3allii — HEeKepoBaHa
JepkaBa. ToMy MUTaHHS PO pEriOHAJIbHY OpraHi3alliio Take K aKTyasbHe, SIK i
Koncruryis» [3, c. 106, 107].

Taki o iM BYSHUX OTPUMAIIH TIOJIANIBIINI PO3BUTOK B CY4acCHOMY MYHIIIH-
najsHOMY TipaBi. Bapro nmoromurucs 3 npod. O.B.baranosum, sikuii Harosorrye
Ha TOMY, 1[0 «aKILIEHT Ha POJIi Ta 3HAYEHHI IHCTUTYTIB MICLIEBOT'O CAMOBPSI Iy BaHHS
y Tpollecax CTAHOBJICHHS Ta peaji3allii Jep:KaBHOI PErioHaJbHOI MOJITHKH €
a0COJIIOTHO 3aKOHOMIPHHM, aJKe PE3yNbTaTH JIePXKaBHOI PerioHaIbHOI MTOJIITHKHY,
SIK 1 BCIX 1HIIMX HAOpsIMIB Ta ()OPM BHYTPILIHBOI TMOJIITHKU JIepKaBH, HAHOLIbII
penbeHO BUSIBIISIIOTHCS TA alpoOyIOThCS caMe Ha JIOKAIBHOMY PIBHI — B MEXax
TepUTOpiabHUX Tpomaz. Takok Ha IbOMY pPiBHI Oprasizaii myOmiyHOI Biaau
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BiZIOyBa€ThCs JliaIeKTHYHE TIOETHAHHS BOJII 3aKOHO/ABIS 3 KOHKPETHUMH 1HTEpe-
CaMM MICIICBOTO HACEJICHHS, SIKE CTAE HE JIUIIE IEPBUHHUM Cy0’ €KTOM JIOKaJTbHUX
KOHCTUTYIIHHO-TIPABOBHX BIJIHOCHH, & 1 OCHOBHHMM CY0’€KTOM YIpaBIiHCHKUX,
aJIMiHICTPAaTHBHO-TIPABOBUX BiTHOCHH, IO € OIHIEIO 3 XapaKTCPHUX PUC Miclie-
BOT'O CaMOBpsilyBaHH» [4, c. 28].

Busnavatoun cucremy MicueBoro camoBpsiayBaHHs, 1pod. JI.IT.FO3pkoB
BUXOJIMB 3 TPOMaJIIBCHKOT TEOpii Ta MPHUIUISAB 3HAYHY yBary He JMIIe (QyHKIIO-
HYBaHHIO OpraHiB MICIIEBOTO CaMOBpsAyBaHHsS, a i ¢opmam Oe3nocepeaHboi
y4dacTi TepUTOpIaJIbHUX TPOMaj y MicleBoMy ympasiiHHi. [Ipn npomy Micresi
pedepenaymu, iHmi GOpMH TepHTOpiadbHOI caMoopraHizaiii HaceJleHHS BBa-
JKaJIMCsl HEB1I'EMHUMU CKJIQJIOBUMH CHCTEMH MICIIEBOTO CAMOBPSIIyBaHHS K Ha
MEepBUHHOMY, TaK 1 Ha BTOPHHHOMY (perioHaJibHOMY) piBHsIX. Tak, perioHainbHe
CaMOBPSTyBaHHS 3[IHCHIOBAJIOCH IIUITXOM MIiCIIEBUX pe(epeHIyMiB Ta (PyHKIIO-
HYBaHHSIM Ha [IbOMY piBHI OpPraHiB perioHaJbHOT0 CaMOBpsIAyBaHHs. binbi Toro,
npoekt Koncruryuii 1992 poky [S] MicTHB HOpMY, sIKa rapaHTyBaJla BpaXyBaHHs
JIYMKH I'POMaJIsH, SIKi IPOXKUBAIOTh HA BIAMOBIIHINA TepHUTOPIi Ta MOTpedH po3Bu-
TKy MICIIEBOTO Ta PEriOHAJIILHOTO CAaMOBPSIAYBAaHHS IIiJI 4ac BHUPIIICHHS HUTaHb
TEPUTOPIAIEHOTO YCTPOIO.

[IpoBomsium mapaneni 3 Cy4acHHMM CTaHOM TIpOLleCcy JeLeHTpajizamii Ta
3MII[HEHHSIM TEPUTOPIaJbHUX TPOMai, JyMKa JKUTEIIB Mae BHpIlIAIbHE 3Ha-
YEeHHsI y TPOlEeCi YKPYHNHEHHsS TEPUTOpiaJbHUX T'POMaJa Ta iX CHPOMOXKHOCTI
e()eKTHBHO BHpIilTyBaTH Micuesi npobnemu. VineThes, Hacammepesn, mpo 106po-
BiJIbHE 00’€JTHAHHS TEPUTOPIANBHUX TPOMaJ, TPHUEIHAHHS JI0 YK€ YTBOPEHUX
00’€IHAaHUX TPOMaJ, a TAKOXK JI0 MIiCT oOsacHOTO 3Ha4YeHHs. [Ipu 1boMy opranu
MICIIEBOTO CaMOBpsIIyBaHHsI MOBHWHHI 3HAaTW HACTPOI TPOMaJW Ta JIOHECTH IO
KOXKHOTO JKUTEJsl 1H(GOPMALIiF0 MPO TEpeBaru Takoro 00’€THAHHS, PeajbHI Ta
MPOTHO30BaHI IMOKAa3HUKH €()EeKTHBHOCTI MICI[EBOTO YITPaBIiHHS, HAallOBHEHHS
MICIICBHX OFOIKETIB, peallizallito MiCIIEBUX IPOTPaM COIialIbHO-CKOHOMIYHOTO Ta
KyJBTYPHOTO PO3BHUTKY TOI0. O0’€IHAHI TepUTOpiaJIbHI TPOMAIU TIOBUHHI CTATH
MIEPBUHHOIO JIAHKOIO a/IMIHICTPaTHBHO-TEPUTOPIAIBHOTO YCTPOIO.

OpHi€I0 3 OCHOBHUX KOHCTHTYIIITHO-IIPABOBUX rapaHTii HAJISKHOTO (YHKIIi-
OHYBaHHS 1HCTUTYTY MICLIEBOTO CaMOBPSyBaHHS € CAMOCTIHHICTD Y TPUHHSATTI
BIZMOBITHUX pillleHb. Tak, He3BaKalOYK Ha 3HAYHUH CIIPOTHB 3 OOKY MPUXUIILHH-
KiB JIep>KaBHUIBKOT Teopii, sIKi Hamaramucs 30eperTy TOTaIbHUH BIUIUB JIePXKaBU
Ha BCi cepH MICLIEBOTO YIIpaBIIiHH, Oe30CepeIHIN BIUIMB Ha AisUTBHICTH MicIie-
BuX paj, npogecop JI. I1. KO3bK0B sik KepiBHUK poO0YO0T IPYIIH HAIIOJSTAB HA TOMY,
10 «y MeXax CBOEI KOMIETEeHIT 1[I OpraHy JII0Th He3alIeXkHo 1 camocTiiiHo. He
JIOIYCKa€ThCs BTPYYaHHs 3 OOKy Jep)KaBHMX OPTaHiB i IXHIX 1MOCagoBUX 0OCI0 y
3aKOHHY JIiSUTBHICTh MICIIEBOTO CAMOBPSIIyBaHHSD) [6].

[Ipu oMy 3a3Ha4yaeThCs, O OPraHW MICIIEBOTO CaMOBPSIyBaHHS MOXYTh
JIeNIeryBaTi  YacTUHY CBOIX IIOBHOB@KEHb OpraHaM CaMOBDSIyBaHHS, SIKi
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CTBOPIOIOTHCS 32 MiCLIEM IPOKUBAHHS TpoMasH (OyMHKaX, BYJHUISX, KBapTaiax,
MiKpopaioHax, )KUTIOBUX KOMILICKCAX 1 TOIIO), TepeAaBaTy IM BiIMOBIIHI KOIIITH,
a TaKOXK MarepialbHO-TEXHIYHI Ta 1HII pecypcH, HEOOXiIH1 ISl 3MIHCHEHHS [IUX
noBHOBaXkeHb (CT. 190 npoekty Koncrurynii 1993 poky). Takum umHOM, yKe Ha
TOW Yac CTaBHJIMCH ITUTAHHS HE JIMILE PO MOXKJIMBICTH ICHYBaHHS Takoi Gopmu
JIOKAJIBHOI JIEMOKpaTii, a i mpo pecypcH, HeoOXiHI st QYHKIIOHYBaHHS Opra-
HIB camoopranizaiii HaceJIeHHs, CTaTyC SKHX OTPHMAaB ITOJAJIbIY 3aKOHO/ABUY
pernamenraitito y 1997 p. [7] Ta 2001 pomi [8].

BBakaemo, 1110 posib IIMX OpraHiB Oy/e JIMIIE MTOCHUITIOBATUCH, 3BAYKAI0UX Ha
Te, 1110 BU3HAYAIBLHUM IPHHIUIIOM Y PO3IOALTI MOBHOBAKEHb OPraHiB IepKaBHOT
BJIaJIM Ta OPTaHiB MiCIIEBOTO CAMOBPSIIyBaHHs € MPHHIMI cyOcuaiapHocTi. Came
OpraHu CaMOOPTIaHi3allii CTBOPIOIOTHCS CAMUMH KHUTCISIMU, JIFOTh HA HEBEIHKIH
3a po3MipamMH TEpUTOPIi Ta MarOTh 3MOTY HAOJIM3UTH TAKUM YHHOM YIIPABJIiHHS Ta
MPUAHATTS PillIeHb HA CAaMHH HU30BUI PIBEHB, O OKPEMOTO >KUTEJIsI, 110 JacTh
3MOTY MOO1UJIbHO Ta €(PEKTUBHO pearyBaTH Ha MICIIeBi TOTPEOU Ta HATaBaTH SIKICHI
TOCITYTH HACEIICHHIO.

3HauHy poJb y TMOJANBIIIM periaMeHTamii IisUIbHOCTI OpraHiB camo-
oprasizaiii, BUKOPUCTaHHI TakuX QOpM MiceBoi JeMOKparii, sSK MicueBi
IHIIIaTHBYU, TPOMAJICHKI CIyXaHHS TOIIO, BIJBOJMMO aKTaM JIOKaJbHOI HOPMOT-
BOPUOCTI, 30KpeMa CTaTyTaM TePUTOPIaJIbHUX TPOMaJ, TaK 3BAHUM <JIOKAIbHHM
KonctuTymisiM», ski BpaxoByBaTuMyTh Teorpadiuni, nemorpadivni, KyJIbTypHi,
ICTOPHYHI TOIIO OCOOIMBOCTI BiIOBIHUX TPOMA/I.

HactymHuM KpoKkoM Ha IUISIXy JeleHTpalti3alii MoBUHHI OyTH iCTOTHI 3MiHK
y BIJHOCHHaX OpPraHiB JIep’KaBHOI BUKOHABYOI BJIaJM Ta OPraHiB PEerioHAILHOTO
CaMOBpSIyBaHHs: CTBOPEHHS BJIACHUX BUKOHABUMX OpPraHiB, PO3MEXYBaHHS
MMOBHOBA)KCHb OPTaHiB MyOJIIYHOT BIIaJM HA MICIICBOMY PiBHI, PO3IIUPEHHS BJIaC-
HUX [TOBHOBa)KEHb 32 PaXyHOK TaK 3BaHHX JICJICTOBAHUX, IEPETBOPEHHS MICIIEBUX
JIepIKaBHHUX aJIMIHICTpalLliil y mpeeKTypH TOIIO.

Takum 4nMHOM, 3/1MCHIOIOYM MMOBHOMAcHITaOHe pedopMyBaHHs, MU e HE
pa3 OyzeMo 3BepTaTy yBary Ta aHajli3yBaTH JOKTPUHY KOHCTHTYIIHHOT IeMOKpa-
Tii npodecopa JI. 1. KO3bpKoBa, KUl Ha3aBKIU YBIUIIIOB B ICTOPil0 YKPATHCHKOTO
JICPI)KAaBOTBOPEHHSI SIK OAMH 3 JlijepiB-pe)opMaTopiB, sIKi CTBOPIOBAIN HOBY
MOJIEJIb JIEPXKaBH, sIKa 3/1aTHa PO3BMBATHCH JIMIIE 32 YMOBH IOIIMOJICHHS JIEMO-
KpaTHYHHX ITPOIIECIB Ta PO3BUTKY I'POMAJSTHCHKOTO CYCIiIbCTBA.
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€cimoB Cepriii CeprilioBuy
doyenm xageopu aOMiHICMPAMUEHO-NPABOBUX OUCYUNIITH
JIbgi6cbKo20 depoicagnozo yHisepcumemy Hympiuitix cnpas,
Kanouoam 10puouULHUX HayK, OoyeHm
(m. JIvsis, Vkpaina)
3AXHCT ITPAB JITEX IK KOHCTATYIIHHA IIHHICTH

be3 1iHHICHOTO MiZX0My HEe MOYKHA BHSBUTH CIIPAaBXHIO POJIb ITPpaBa B COIli-

OKYJIBTYPHOMY TPOTrpeci, y BCii MOBHOTI YCBIJOMHTH JIFOICHKi, OCOOUCTICHI
acriekTH mpasa. L{iHHicHuME KpuTepisiMu y cdepi npasa € Horo igeanu, B OCHOBI
SIKHX JIEXKAaTh MEBHI CYCIIIBbHI TOTPEOH 1 IHTEpECH.

TepMmiH «3axHCT MpaBay» 3aCTOCOBYETHCS B PI3HUX CEHCaX Y 3aKOHO/IABCTBI Ta B

HAyKOBIH JTiTepaTypi. Y 3aKOHOJIABCTBI MOHSTTS «3aXUCT IpaBay Mae aOCTPaKTHHIA
xapaktep TA 03HaYae MOKITMBICTB JICPIKABH, 1l OPraHiB 3aXUIIATH MIPaBa, HE KOH-
KPETHU3YIOUH, YU ¥]Ie MOBa ITPO 3aXKCT MOPYIICHUX MIPaB, a00 MPo rapaHTii, hopmu
peatizarii me He MOPYIICHUX MpaB. PI3HUTHCS 3aXKUCT 1 OXOPOHA CYO €KTHBHOTO
npaBa ad0 OXOPOHIOBAHOTO 3aKOHOM iHTepecy. OXOpOHSIOThCS MpaBa i iHTepecH
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MOCTIITHO, @ 3aXMIIAIOTHCS TUTBKH TOJII, KOJIH NOPYIIYIOThCS. 3aXHCT € MOMEHTOM
OXOpoHH, ofHa 3 T popm. Li moHsATTS He 30iraroThess. OXOpoHa — IIe BCTAHOB-
JICHHS 3arajlbHOTO MPAaBOBOTO PEKUMY, a 3aXUCT — 3aXOAM, IO BXKHUBAIOTHCS Y
BHUIIa/IKaxX, KOJIM IIMBLIbHI TIpaBa MopyLIeH]. 3aXHUCT MpaBa BUAUISIOTH SIK TPaBOBE
SIBUIIE, BIJIMEKOBYIOUH BiJl FOPUANIHOT BioBinansHOCTI. [Ipobiema ropuandaol
BIJIITOBIIAILHOCTI JIy’Ke ICTaIbHO JOCIIPKEHA BUSHUMHU-IOPUCTaMH, TOMY MOYKHA
OOMCKUTHCS BU3HAUCHHSIMH BiJIIOBIAIIHOCTI, IO JO3BOJSIOTH BIiIPI3HUTH ii
BiJl 3aXOJIiB 3aXHCTy. XapaKTCPHOK PHCOI0 FOPUIUYHOT BiIIMOBITAILHOCTI CIIif
BH3HABATH 3aCTOCYBaHHs MITpaHUX CAHKINH, IKi B KOXKHIN raiysi rmpaBa pi3Hi.
BinmoBianbHICTh — I1e HE MPOCTO CAHKIIS 3a MPABOMOPYIICHHS, a TaKa CAHKIIis,
[0 TATHE 332 COOO0 MEBHI MO30aBICHHS MATHOBOTO 200 0COOKCTOTO XapaKkTepy.

[TOHATTS «3aX0/IM 3aXHMCTY» PO3KPHBAETHCS B JIITEPATypi MO-Pi3HOMY. 3aXHCT
npaBa — 1€ JIep)KaBHO-IIPUMYCOBa JIISUIbHICTh, CHPSIMOBaHA Ha BITHOBIICHHS
MOPYILICHOTO TpaBa, 3a0e3neYeHHs] BUKOHAHHS FOPHIMYHOTO 000B’SI3KY, 1110 MaJlo
YUM BIIPI3HSIETHCS Bl MOHSTTS IOPUAWYHOI BiJIIOBINANIBEHOCTI, 000B’SI3KOBOIO
O3HAKOIO SIKOT BB@)KAETHCS BUKOPUCTAHHS JIEP)KaBHO-IIPUMYCOBOTO MEXaHi3My.
Le BKIIOYAE B MOHSTTS «3aXOAM 3aXMCTY» BIIHOBJIICHHS MOPYIIEHOTO IpaBa Ta
3aX0JIM TPOLECYATLHOTO TIPUMYCY.

Y KOHCTHUTYIIHHOMY TpaBi J0O 3aXOfiB, CIOCOOIB 3aXUCTy IMpaBa MOXHA
BigHectn pimenas Koucturyniinoro Cyny VYkpainu. 3rigHo i3 3akoHOM
VYkpainu Big 13.07.2017 p. Ne 2136-VIII «IIpo Koncruryuiitauit Cyn Ykpainu»
Koncturyniiinuii Cyqy BHHOCHTD PIilIEHHS 32 CYTTIO PO3NIISIHYTOT CIIPaBH PO Bifl-
noBiHicTh KOHCTHTYIIT HOPMAaTHBHUX aKTIB, JEPKaBHO-IIPABOBHX JIOTOBOPIB,
TaKUX, 10 HE BCTYNWIN B CHJIY MDKHapOJHHX JOTOBOPIB, MPO BPETYITIOBAHHS
CYIEPEUOK 111010 KOMITETEHIII1, 32 CKapraMu Ha MOpYIICHHsI KOHCTUTYIIIHHUX NpaB
1 cB00O/ TPOMAJISIH TOIIIO.

Pimenns Koncruryniiinoro Cyny Ykpainu npo HeBianosignicts Koncrurymii
VYkpainu 1 npo T TIyMauyeHHS MOXKHAa BHM3HATH CHOCOO0AMHU 3aXMCTy MpaBa.
OcobmuBo motpibHO BuaUTH pimenHs Koncruryniiinoro Cymy npo Tiayma-
yenHst Koncruryuii Yipainu. Slkmo pimensas Koncruryniiinoro Cyny Yipainu
po HeBiAnoBigHicTh KoHcTHTYIIT YKpaiHW NMpakTHYHO TOTOXKHE TAKOMY CIIO-
co0y 3aXMCTy HIMBUIBHHX IIpaB, nepenbdadenomy B LIK Ykpainu, sk BU3HAHHS
HENIMCHUM aKTa JIep>KaBHOTO OpraHy a0o OopraHy MICIIEBOTO CaMOBpSTyBaHHS,
TO pILICHHS TPO TIIYMAYeHHS MOYKHA BH3HATH CHENU(pIYHIM CIIOCOOOM 3aXHUCTY
IpaBa B KOHCTUTYLIHHOMY 3aKOHO/IaBCTBI.

[IpaBo Ha 3axMCT — Lie MiJCTaBa, yMOBa CaMOr0 3axXHCTy mpasa. TepMiH
«IpaBa JIIOAMHU» HEce, TOJOBHMM YWHOM, 3araJlbHOI'yMaHICTUYHE HaBaHTa-
KeHHs. MeTolo MpaB JIIOAMHU € 3a0e3edYeHHsI TIEPBUHHHUX TEPEAYMOB T'iJHOTO
JIIOJICBKOTO ICHYBaHHS, JTFOZICKKOTO CIIIBKUTTS. Y [IbOMY CEHCI ITpaBa JIFOIUHH Tep-
BHHHI 1 €JICMEHTapHI, a TOMY HE3aJIC)KHI BiJl HAI[IOHATBHUX 1 MIXKHAI[IOHATBHUX
kopaoHiB. Cy0’€KTHBHE MPAaBO PO3MIAIAETHCS K KOHKPETH3allisl 3arajibHUX MpaB
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JIOAMHY. 3aKOHHI IHTEpPEeCH OXOIUTIOIOTH KOJIO THUX IHTEPECiB, sIKi B IpaBi OTpH-
MYIOTh TI€BHE BIJIOOpaKeHHS, 3HAXOIITHCS Y cepi MpaBOBOIO pEryiIiOBaHHS,
OXOPOHSIFOTHCSI 3aKOHOM, aJie X 3MiCT He 3a0e311e4eHO KOHKPETHUM CY0’ €KTUBHUM
npaBoM. OXOpPOHIOBaHHI 3aKOHOM 1HTEpEC PO3IVISIIAETHCS K MIPArHEHHS 10 KOH-
KpETHOTo Onara. 3akOH 3aKpIILIFOE CyO €KTHBHI TpaBa KOHKPETHO, a 3aKOHHI
iHTepecu — B 3arajbpHiil (opmi. Cy0’eKTHBHI TpaBa 3axXHINAIOTHCS B CYJOBOMY
MOPSIJIKY, @ 3aXUCT OXOPOHIOBAaHUX 3aKOHOM 1HTEpECIB BiOyBa€ThCs, SIK MPABHIIO,
y 1m03acy10BoMy HOpsaKy. OXOpOHIOBaHI 3aKOHOM IHTEPECH TOBUHHI OyTH 3a0¢3-
NeYeHi eKOHOMIYHUMU W OpraHi3aliiiHIMK 3aX01aMH.

Y HayKoBiil JiTeparypi po3pi3HIIOTHCS TaKi 00’ €KTH 3aXKCTy MpaBa: KOHCTH-
TYLiiHI IpaBa Ta cBOOOIH, Cy0 EKTHUBHI IpaBa, OXOPOHIOBAHI 3aKOHOM iHTEpecH,
MPaBO B LIJIOMY.

CTaHOBIECHHS JIEMOKPATUYHOI, TIPABOBOI JIepKaBH, 3aKPIIJICHHS TPUHIIMITIB
CHpaBeIMBOCTI, cBOOOH, piBHOCTI B KoHCTHTYIIT YKpaiHU 30pi€HTYBaJIO CHUC-
TEeMy IpaBa Ha MPIOPUTETHICTh NPaB JIIOANHH, MOPAJIBHUX 3acal, IeMOKPATHIHUH
xapakrep [1]. PO3KpUTTS CYyTHICHMX XapaKTEpUCTUK MPUHIWIY HEIUCKPUMiHa-
i1 B OCBITI MPOBOIUTHCS B PI3HUX MIKHAPOIHO-TIPABOBHX aKTax y HarpsMax
3aKpiIICHHS] TIpaBa KOXKHOTO Ha OCBITY Ta JOATKOBUX TapaHTii piBHOCTI Ta
HeJMCKpUMiHaIii 0cib 3 00MEeKEHUMH MOXIIMBOCTSIMH 37I0pOB’s1 y cepi 1ocTyIy
1o ocsith. [IpaBoBa jeprkaBa MOBMHHA BOJIOJITH CHCTEMOIO NIPaBa, B OCHOBY SIKOi
MOKJIAJICHO YSIBJICHHSI TPO BHIIY IIHHICTH MpaB i cBoOox roaunau. Cy0’ ekTamu
KOHCTUTYIIHHOTO TpaBa Ha 3aXUCT IPaB 31 CIEIiaJbHUM COIIaJIbHUM CTaTyCiB €
JitH. KOHCTUTYIIT BCTaHOBITIOE, IO TUTHHCTBO, CIM s 3HAXOSTHCS ITi]] 3aXHCTOM
JIepIKaBH.

BignoinHo 1o 3akony Ykpainu Big 26.04.2001 p. Ne 2402-111 «IIpo oxopony
JUTUHCTBa» OpPTraHy JIep>KaBHOI BIaau YKpalHHM Ta MICLIEBOTO CaMOBPSLyBaHH:,
MoCcajoBi 0COOM 3a3HaYeHUX OpPraHiB BIAMOBITHO JIO KOMIIETEHII CHPUSIOTH
JUTHHI B peajizalii Ta 3aXHCTy MpaB i 3aKOHHUX IHTEPECIB 3 ypaxyBaHHSIM BIKY
JUTHHHM, B MEXaX BCTAHOBJICHOI'O 3aKOHOJIABCTBOM YKpaiHu oOcsry niesfar-
HOCTI JIMTHHH 3a JIOTIOMOTOI0 NMPUHHATTS BiJIIOBIIHMX HOPMAaTHBHO-TIPABOBUX
aKTIB, NMPOBEJCHHS METOAWYHOI, iH(pOpMaliiHOI 1 iHIIOI pOOOTH 3 AUTHHOIO 3
pO3’sICHEHHS TIpaB 1 000B’SI3KIB, MOPSAKY 3aXHCTY MPaB, BCTAHOBICHNX 3aKOHO-
JIaBCTBOM YKpaiHHU.

Y HayKoBi#i JliTeparypi y KOHTEKCTI OCHOB (DYHKIIIOHYBaHHS KOHCTHTYIIITHOTO
MeXaHi3My 3aXUCTy IpaB rPOMaJISiH BUALISIIOTH 1T SITh ()OPM 3aXHCTY TIpaB rpomMa-
JISTH BUXOJSIYM 3 HOPMATHBHOTO 3MicTy KOHCTUTYMIT: Iep)KaBHUI 3aXHCT, 3aXUCT
npaB Ta cB00O/ OpraHaMH MICIIEBOTO CaMOBPsAyBaHHS, 3aXUCT TIpaB Ta CBOOOI
TrpPOMaJICBKUMHU 00’ €IHAaHHSAMH, MPOPECIHHUMHU CIIJIKAMU Ta MPaBO3aXUCHUMH
OpraHi3alisMH, caM03axKCT IpaB rPOMaJTHUHA, [0 BKJIIOYAE [UBLILHO-ITPABO-
BUIl 1 KPUMIHAJILHO-ITPABOBHI 3aXUCT, IMyOJIIYHI BUCTYIIH IPOMAJISTH, 3BEPHEHHS
JI0 3aco0iB MacoBoi iH(opMarii, Mi>KHapOIHO-TIPaBOBHH 3axuCT. KoHCTHTyIis
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YKpaiHu BiAMOBITHO JI0 3aBJIaHb COILIaJIbHOI A€pKaBH TapaHTy€e KOKHOMY, B TOMY
YHCII JITAM, COLliajibHE 3a0e3MeUeHHs 3a BIKOM, Y BHIAJKy XBOPOOH, iHBaJiI-
HOCTI Ta B IHIINX BUITAJKaX, BCTAHOBJICHUX 3aKOHOM.

[epen6auaeTbcst HEOOXITHICTD 3/1IHCHEHHS LIIECIPSIMOBAHOT 3aKOHOTBOPYOT
poboTH i1 akTHBHOI COLAJILHOT MOJITHKU B raily3i 3aXucTy npas aiteil. Tomy B
KonctuTymii sik BayKJIMBI 3aBJIaHHS COLIAILHOT JIep KaBy € MiATpUMKa CiM 1, Mare-
pHUHCTBA, OAaTHKIBCTBA Ta JTUTHHCTBA, 3aKPIIICHO MOJIOKEHHS IPO Te, IO CiM s
3HAXO/SATHCS ITijl 3aXKCTOM JiepxkaBu. Xoua KoHcTutynist YKpaiHu He MICTUTB clie-
LIaJIFHOTO PO3ALTY, MPHUCBSIUEHOTO JITSAM, ITpaBa JAUTHHH 3aKpiIUICHO 3a Pi3HUM
rajly3eBUM 3aKOHOJIaBCTBaM, IIO POOJSATH HOTO HE3PYYHUMH JUISl CIIPUHHSTTS,
3aXMCT MPaB IUTHHU, BUXOJSUM 31 3MicTy KoHCTHTYIIT Ta aHasi3y 11 HOPM, € KOH-
CTUTYIIMHOIO IIHHICTIO.

CrnHCcoK BUKOPHCTAHUX JKepeJt

1. Koncrurynist Ykpainu Bin 28 uepBHst 1996 poky (31 3MiHamu Bix 7 JIIOTOTO
2019 poky). Bepxosna Paoa Yxpainu. 3axonodascmeo Yrpainu. URL : https://
zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

G

3opina Mapis IropiBna
KYpCaum iopuoudHo2o (axyivmemy

Axaoewmii /lepoicasroi nenimenyiapnoi ciyxcou Yxpainu
(m. Yepnicis, Yrpaina)

T'IIHICTH JIOAWHU IK OCHOBHA KOHCTUTYIIHHA I[IHHICTH

Jltonceka rimHicTh — 1e iAeHTHdiKamis Halii, Hapoy, JIOAWHH 1 TpoMasi-
HuHa. «HIiXTO HE MOXE OOMEXHTHU JHOJICHKY TiJHICTh, BOHA € HEIOTOPKAHHOIO,
HEBIIUY>KYBaHOIO Ta IIOBHHHA OyTH 3aXHIICHOIO».

Jltonceka rifHICTh 3asBUiIa Npo cebe sSK MpO aKTUBHHUK TMOTEHIIa] CYCHiIb-
ctBa Ha [lomapanuesiii Peosromii, PeBomrorii ['iAHOCTI, y9aCHHKOM SKHX CTaB
Hapon Ykpainu. Tomy 000B’s130K JIep:KaBU — 3a0C3MECUHUTH JIFOACHKY TiHICTD, sIKa
€ YMOBOIO CTa0lIEHOTO KOHCTUTYIIIHHOTO MTPaBOIOPSIIKY.

[epmmii ['onosa Koncrurymniiinoro Cyny Yipainu Jleonin FO3pKkoB po3misiias
JIIOJIMHY Yepe3 IPU3MY I'POMaJSTHCHKOTO CyCIUIBCTBA, BBaXKaB 11 EPILIOIKEPETIOM
LIIHHOCTEA.

Ha mymMKy Nesikux JIOCITiIHUKIB, T1AHICTB JIIOIMHY Tpeda pO3yMITH y IBOX 3Ha-
YEHHSX: B 00 €KTUBHOMY — SIK BU3HAHHS 1 ITOBary 10 ocoOu 3 OOKy OTOYYIOUHX,
Ta y Cy0’ €KTUBHOMY — SIK YCBIZOMJICHHSI 0COOOIO CBOTO CYCIUIBHOTO CTAaHOBHIIA
[3, c. 139-140].
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I'iaHICTh THOMUHE HE MOYKHA TPU3YNUHUTH YK 3aMIiHUTH SIKOFOCH 1HIIIOKO I[iH-
HicTio. 1T HE MOXHA BTPATUTHU. [ 'ITHICTH JTFOIUMHU — IIC 30BCIM IHIIIA KATETOPisl, HiXkK
ocobwucra rifHicTh. [IOHATTS 0COOUCTOT TAHOCTI BYXKY€, aHDXK MOHSTTS TiIHOCTI
moauHu. OcoOucTa TigHICTh MOXKE OyTH INUPIIOI YH BY)KYOI0, MOXKE HaBITh
OyTH BTpadeHa. lle MMHAMiuHMIA €TeMEHT JIOACHKOTO KHUTTA. Ii 3aXuCT y mpasi
BUPAXEHHUH Yepe3 Tak 3BaHi ocoOucTi mmpasa. [1o cyTi, 3aXMCT TiJHOCTI — 1€ HaIlle
cy0’eKTHUBHE TIPaBo.

ligHICTh JNIONWHU B 3arajbHOCOIIATBHOMY 3HAUCHHI SIK CYKYIHICTH pi3-
HOMAaHITHUX OpPIEHTHPIB, COLIAJBHUX 1 MPABOBUX MOXJIMBOCTEH, a TaKOX
«IHAMBIZyaJbHOT» KYyJBTYPH JEpKaBH, L0 BHU3HAYAIOTh CYTHICTH JIFOJCHKOI
TiIHOCTI Ha MEBHOMY €Talli iCTOPUYHOIO PO3BHTKY LMBLII3alil. Y cyTo mpaBo-
BOMY 3Ha4€HHI TiHICTh JIIOJMHN BH3HAYAETHCS SIK CYKYMHICTH OCOOMCTHX IpaB
i cB00OI, peamizallist SKUX JT03BOJISIE€ KOXKHIN JIIOIUHI CTaTH, OyTH 1 3ajHIIaTics
ocobucricTio [4, c. 220].

[NgHicTs y TpaBoBiil cucTeMi — Iie He JIMIIE KOHCTUTYIIHHUN NPUHIMII, a U
MPUPOJIHE, HEBIJ’€MHE MPaBO KOXKHOI JtonuHU. Ha OCHOBI mpHHIMITY TigHOCTI
(hopMyeThes Cy0’ €KTHBHE MPABO JOAWHY Ha T1HICTS [5, ¢. 55].

Ha nHamry aymKy, 3B’s130K MK TiHICTIO 1 IpaBaMH JIFOMUHU MOXKHA MTOSICHUTH
TaK: YCBIJIOMJICHHS TiJJHOCTI JIIOIMHM — II€ METa PEryJIIOBaHHS IpaB JIOAWHH.
VY 1pOMy pPO3YyMiHHI IIpaBa JIOIUHH BHCTYIAIOTh 3acO0aMM peaizallii riIHOCTI
JroAMHY. ['IIHICTB JIIONUHN € METOIO PEryJIIOBaHHS IPaB JIOAWHH.

KonctuTymiiine (Mo3UTHBHE) TPaBO T'iJHOCTI 0COOM 3aKPIILTIOE TOBary Jo ii
TiHOCTI, @ TaKoXK 3a00pOHY KaTyBaHHsI, )KOPCTOKOTO, HENIOACHKOTO abo Takoro,
1110 IPUHWKYE T1AHICTH 0COOH, MTOBOJDKEHHS UM IIOKapaHHs1, 3a00pOHY MEAMYHUX,
HayKOBUX Y 1HIIMX JOCIIIB HaJl JIFOJUHOO Oe3 ii BUTbHOT 3romu [6, c. 84-85].

Crarrs 28 KoncTuTynii Ykpaiuu 3akpiIiroe Mo3UTHBHE ITPaBO 0COOH Ha JIFOA-
CBKY T1JIHICTB, SIKC Ma€ 4iTKO BU3HAYECHHI 3MICT. AJjie 3/1e0LIBIIOrO 1M03a yBaro
HayKOBIIIB Ta MPAKTUKIB 3JIMIIAECTHCS TE, IO MPABO Ha JIIOJCHKY TiAHICTh TAaKOX
3akpimmoerbest crartsimu 3 1 21 Koncrutynii Ykpainu; 1e npaBo BXOIHTH JI0
CKJIajy MpaBi CBOOO, OJIHAK «CTOITh HaueOTO mepes HuMm» [7, c.12].

JiiicHo, ctartst 3 OcHOBHOTO 3aKOHY YKpaiHHM MICTHTh IPHIIUCH, SIKi JIAIOTh
MiZICTaBU BBAXKATH JIFOJCHKY TiHICTB, TIOPS 13 )KUTTSIM 1 37JOPOB’SIM Ta 1HIINM,
€JIEMEHTOM TIPOBIJHOTO MpaBa JIIOIUHNA — MOXKJIMBICTIO BUIBHO, Ha BIACHUH PO3-
cyn hopMyBaTH PO3BUTOK CBOET ocoducTocTi. Tak camo i crarts 21 Koncturymii
Vkpainu rapantye cBoOomy W piBHICTB JroAeH y TigHOCTI Ta mpaBax. ToOrTo 3
MOMEHTY HapOJUKEHHS TiJTHICTh KOXKHOTO € OJIHAKOBOIO, «PIBHOIO» 3 IHIIUMH.
VYCBiZIOMIICHHS LILOTO BCiMa CrIpHsie JOPMYBAHHIO B KOYKHOT 0COOM MOYYTTSI Bilac-
HOI TiJIHOCTI, OYiIKyBaHHs MOBard 70 Hei 3 OOKy IHIIMX JIIO[EH, yCTAaHOBKY Ha
BIZICTOIOBaHHS CBOIX IPaB, a TAKOXK BU3HAHHS HEIO PIBHUX MPaB 1HIINX JIIONCH.

TakuMm 4MHOM, NPaBO HA JIIOJCHKY TiJHICTH (PAKTUYHO ICHYE B yKpaTHCBHKii
MpaBOBil CHUCTEMI y JBOX BHMIpax: SIK KOHKPETHO BHM3HaueHe, ab0 MO3MTHBHE
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(crartst 28 Koucrutymii Ykpaium), Ta SIK €JI€MEHT INPOBIJIHOTO IpaBa 0coOu
(crarti 3, 21 OcHoBHOrO 3aKOHY YKpaiHm).

VY ©Oararbox BHIAJKax HalliOHAIbHI KOHCTHTYIII Ta KOHCTUTYLIHHI Cynu
BU3HAIOTh IHTErpajibHE Ta OCHOBOIOJIOXKHE 3HAUCHHsS JIIOJACHKOI TiJHOCTI, a
MPaBO Ha TiJHICTh BU3HAIOTH aOCONIIOTHUM Ta HEBIJ €MHUM IIPaBOM JIIOMHH.
VYes HallioHAJIBHA MIPABOBA CUCTEMa Masia O CTOSITH Ha CTOPOXI T'1THOCTI JIFOANHH,
BPaxOBYIOUH, 110 KOYKHE CIPABE/UIMBO 3aXHIIeHe Cy0’€KTHBHE MPaBO iHAMBIAA 1
03HaYa€e KPOK Yy 3aXUCTi FTHOCTI 11 HOCIsA. Y TO¥ Jke 9ac ycTpili cydacHoi ieMoKpa-
THUYHOT JIepXKaBy nepedadae OfHIEI0 3 KIIIOUOBUX JIAHOK JIEP)KaBHOTO MEXaHi3My
MEXaHi3M KOHCTUTYIIIHHOTO CYIOYMHCTBA, TOOTO JiSUIEHOCTI OpraHy KOHCTHUTY-
uiitHoro koHTporo. CaMe BiJ] IILOTO OpraHy NpsSIMOIO MIpOIO 3aJI€XKHTh, SIK Oy1yTh
PO3YMITHCS 1 32CTOCOBYBATHCS MOJIOKEHHST KOHCTUTY1IT, Yy TOMY uucii i Ti, 10
TaK Y¥ iHaKIe (GOpMyIIOI0Th KOHCTHTYIIIHY KaTEropiro JFOACHKOT TiIHOCTI.

3axuCT IpaBa Ha JIIOJICHKY TiIHICTh B YKpaiHi (K TPUPOTHOTO, TaK i1 O3UTHB-
HOTO0), Ha Hall TONIsJI, CTOCYEThCS JIsUTbHOCTI, Hacammnepea, Koneruryuiitnoro
Cyny VYxpainu, SKUi HEOJHOPa30BO PO3IIIsAaB CIpaBH, TOB’S3aHi 3 TiTHICTIO
JIIOJIHU, Ta BUCIIOBJIIOBAB TIEBHI MPAaBOBI MO3HUIIII.

Tak, y Pimenni Bix 20 ciuns 2012 poky Koncrturyniiinuit Cyn Ykpainu
miATBepIuB, o 3rigHo 3 KoHcTutymierwo Ykpaluu JitonuHa, 11 94eCTh 1 TiIHICTB
BH3HAIOTHCSI B YKpaiHi HAMBHUIIOIO COILIaJbHOIO LIHHICTIO; YCI JIFOMU € BIJIbHI 1
PiBHI y CBOT# T'IHOCTI Ta ITpaBax; KOKEH Ma€ MPaBo Ha IOBary J0 HOro riHOCTI
1 3000B’s13aHKUI HE TIOCATATH HAa TpaBa i CBOOOIU, YeCTh 1 TIIHICTh THIIUX JTFOICH
(myHKT 2 MOTHBYBasIbHOT yacTHHN) [8]. dakTiuHO nuM PinteHHsIM €TMHUI opraH
KOHCTUTYIIHHOT ropucIUKIii B YKkpaiHi 3000B’s13aB yci Opranu i nmocamoBi ocoon
yOIIYHOT BJIa I JOTPUMYBATHCS TIPOBIHOTO MTPaBa OCOOH.

B inmomy Pimenni Bix 3 motoro 2009 poky Koncruryuiiinuit Cyn Ykpainu
TIOKJIAaBHA JIep)KaBy OOOB’SI30K 3a0e3redyBaTH HAJIEKHI YMOBH JUIS BHUXOBaHHS,
(i3UYHOTO, MCUXIYHOTO, COILIAIBHOTO, J[yXOBHOTO Ta IHTEJIEKTYaJILHOIO PO3BH-
TKY JITCH, IX COMIaTbHO-IICUXOJIOTTYHOI aIanTarlii Ta aKTUBHOT KUTTENIsUTLHOCTI,
3pOCTaHHsl B CIMEHHOMY OTOYEHHI B arMoc(epi MHpY, TTHOCTI, B3a€MOIIOBATH,
cBoOomM Ta piBHOCTI (MyHKT 3.1 MOTHMBYB&JIBHOI YacTHHH), YUM (DaKTHIHO
MATBEPANB TIPaBO Ha JIIOJICHKY TiAHICTB AiTEH, SIKI MOTPEOYIOTH HAJEKHOTO
ciMeifHOro BUXoBaHHs [9].

OTrxe, B HaBeseHUX cnpaBax Koncruryniiinuii Cyn YkpaiHum BpaxyBaB Ta
yTBepAMB TonokeHHss Konctutyuii Ykpainu i 3akoHIB YKpaiHH, 110 BH3HAIOTh
TIHICTH 0COOM OHIEIO0 3 HAMBHIMX COITIAJIbHUX I[IHHOCTEH, a TAKOXK TOIINPHB
MIPaBO HA JIFOACHKY TiHICTh HA HAMMOIIOIINX WICHIB CYyCHiJIbCTBA — JITCH.

Hemonasuo Koncrurytiitnum Cynom Ykpainu 0yia0 cpopMOBaHO CCHATH Ta
YTBOPEHO KOJIET1, 110 BIIKPUBAE NIISIX JI0 PO3IVISAY KOHCTUTYHIHHKX ckapr. Lle e
OJIMH JIOJJATKOBHI MEXaHi3M 3aXUCTY MPaB JIOAWHH, y TOMY UMCJI 1 ITpaBa Ha JIF0/1-
CBbKY TiJIHICTb, sIKa € HEBIJI’€MHHUM €JIEMEHTOM CYy4aCHOTO KOHCTUTYIIIOHAI3MY.
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[IpoBenenuii ananiz NpaBoBUX HOPM 1 NMPAKTUKH 1X 3aCTOCYBaHHS B YKpaiHi
CBI/IYMTB, 1110 TIPUPOIHE MIPABO HA JIFOJCHKY TiIHICTh € MPOBITHUM ITPABOM OCOOH.
JlilicHo, y BUMaaKax MOPYIICHHs Oy/b-sIKOTO TpaBa JIIOIUHN TaK Y 1HaKIIe NpH-
HIDKYETBCS T TiHicTh. CaMe Takuid pi3HOBHJ HEMPaBOMIpHOI MOpPaJIbHOT HIKOAN
€ HAMMOUIMPEHIIINM.

Mu BBa)kaeMo, IIOHAYKOBI YCTaHOBM i HaBUAJIBHI 3aKyaju Ta (aKyIbTeTH
IOPUAMYHOTO TPO(DIIIO MOBHHHI 3BEPHYTH yBary Ha HEOOXIIHICTH mHepIiodep-
TOBOTO JOCIIPKEHHS MMUTaHb 1I0JI0 IPUPOJHOTO MpaBa Ha JIOACHKY TiJHICTH SIK
MEPIIOOCHOBH JOKTPUHM 3aXUCTy IpaB JIIOAWHM Ta MOMYISIpHU3alil cepes Hace-
JICHHSI MaTePiajiB IUX JOCIIKCHb.

ChoroHi MM TEpEeKMBAEMO IIEpioJ TMiTHOMy B Oprasizamii IisuIbHOCTI
Koncruryuiitnoro Cyny Ykpainu, y popMyBaHHI KOHCTUTYIIHHOI KYJIBTypH, KOH-
CTHUTYLIHHOT cBioMOCTI rpomazsiH. Etanu craHoBieHHs, sKi npoiinuia Ykpaina,
CBIZUaTh MpPO TE, IO HAPOJ 3alliKaBJICHUA, 00 B YKpaiHi Oyjia KOHCTUTYIliHA
JIEMOKpaTisi, 1100 AEMOKpATHYHI IIIHHOCTI CTaJIM HE JINIIE HaJOaHHSIM Hapozy, aje
W nep>kaBu, sika MOBMHHA I1I [IHHOCTI BIPOBA/DKYBATH W 3axuiati. Beakaemo,
mo came Koncruryniiinuii Cyn YkpaiHM NOBHHEH cTaTd (arMaHoM 3axHCTy
npaBa, 3aXUCTY TiHOCTI JIIOMUHU B YKpaiHi.
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IBanoBchbKa AJi1a MukoJiaiBHa

npoghecop kagedpu KOHCMUMyYitHo20, AOMIHICMPAMUEHO20Ma Yinancoeo2o
npasa XmenoHuybKo2o yHigepcumenmy ynpasiinus ma npasa
imeni Jleonioa HO3vkosa,
Kanouoam 10puoUdHUX HayK, OOyeHm
(m. Xmenvnuyvruil, Yxpaina)

HEJOJIKA TPABOBOI'O PET'YJIIOBAHHSI YMOB ITPUMHSITHOCTI
KOHCTUTYIINHOI CKAPI'M B YKPATHI

OCoONMBICTIO 3aXUCTy Cy0 €KTHBHHX IPaB 3a JIOTIOMOTOIO MPOIEAYPH KOH-
CTUTYIIIHHOTO KOHTPOJIO € T€, W0 0COOM, YME MPaBO MOTEHIIHHO MOpYIICHE,
MaroTh MOXKJIMBICTH OCKap)KHTH Oy/b-sIKi HOPMaTHBHO-NIPABOBI aKTH, IO 3a
IOPUMYHOIO CHIIOI0 TIOCTYMAIOThCS JIMIE KOHCTHUTYIIT JiepKaBH, JIMIIE B pasi
KOHCTUTYIIIHHOTO 1 3aKOHOJIABYOTO 3aKpIiIUICHHS y BIAMOBIAHIN JepskaBi iHCTH-
TYTY KOHCTUTYIIIHHOI CKapru, ska MpeacTaBisic 0e3rmocepe/iHe paBo 3BEpHEHHS
0co0M NMPHUBATHOTO MMPaBa B OpraH KOHCTUTYLIHHOTO KOHTPOJIIO 3 BUMOTOIO TIepe-
BIPUTH KOHCTUTYIIHHICTH TIEBHOTO HOPMATHBHO-ITPABOBOTO aKTa.

KoHctuTyniliHa ckapra Be BIPOB/KEHA B JIEPXKABHO-TIPABOBY MPAKTHKY
VYkpainu. Ane anst Toro, mo0 el iHCTUTYT JaBaB CBOi MO3WTHBHI Pe3yJbTaTH,
CJIiJI BUBYATHII YaCTKOBO 3all03MYaTd JOCBIJ TUX KpaiH, y SKUX LEH 1HCTHTYT
YCIIIIHO (DYHKIIOHYE BXKE MPOTSITOM TPHUBAJIOTO Yacy.

Ha okpemy yBary 3aciiyroBye mpoOiieMa NPUHHITHOCTI KOHCTHUTYILIHHOT
CKapry i TUX (UIBTPIB, sIKI BUKOPUCTOBYIOTHCS JUIS BiJICIKAHHS KOHCTUTYIIIHHUX
CKapT, sIKi € HeJIOMYCTHMHUMH.

3a3BU4ail SK IOTEpeNHsl YMOBa I10[a4i KOHCTHTYIIHHOI CKapru mnorpioHo
BUUEPNAHHS BCIX [HUWUX HAYIOHATbHUX 3aC00i6 10pUOUdH020 3axucmy. 30KpemMa
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Taka yMmoBa mepef0aucHa KOHCTHUTYIISIMH W 3akoHomaBcTBoM Icmawii, ®PH,
Bipwmewnii, [Tonbmii, Anbanii, ABCTpii.

YMOBa BUKOPHCTAHHS BCIX HAI[lOHAILHUX MOMKJIMBOCTEH € HABaXXIIMBILIOO
i, SIK MOKa3y€e NMpaKTHKa 3apyODKHMUX KpaiH, JOCHTh CKJIQJHOIO JUIS BHUKOHAHHS
cy0’eKTaMu 3BEpHEHHS JI0 KOHCTHTYLiHHOTO cyny. HemorpumanHs 1iel ymoBH €
TOJIOBHOIO TPHYHMHOIO, 3 SIKOT MepeBaXKHa OUIBIIICTh KOHCTUTYLIHHUX CKapr Bif-
xuisietbes. [po ne cBiquuth npaktuka HiMeuunnu. Tak, y HiMeuunHi npotsirom
poky B @enepanpauii Koncruryiiitauii Cyn HaaxoQuTh OIH3bKO 5 — 8 THC. CKapr,
i TitbkK 10 2-2,5% 3 HHUX BIJKPUBAIOTHCS MPOBAJUKEHHS, 1HIII ITOBEPTAIOTHCS
ckapxaukam [1, c. 118]. Sk 3aznagae H. T. [lacnaBchbka, aHai3yl0un MPaKTUKY
nistteHOCTI Koneruryniitnoro Cyny ®PH, He3Bakaioun Ha HEBENMKHUIl BiJCOTOK
3aJI0BOJICHUX KOHCTUTYLIHHHUX CKapT, [Ieil IHCTUTYT Npasa 3irpaB BU3HAYHY POJIb
y CTaHOBJICHHI KOHCTHTYLIHHOT tocTuii ®PH [2, c. 163].

VY Toii jke Yac 3aKOHOAABCTBO JCSIKUX 3apyODKHHUX KpaiH mepenoayae BUKITIO-
YCHHS 3 BHMOTH IIOJI0 BUYCPIAHHS BCiX 3acO0iB MPaBOBOrO 3axHCTy. Tak,
3akon ®PH «IIpo denepanbHOMy KOHCTHTYIIHHOMY cyni» B MyHKTI 2 ctarti 90
JIOIYCKa€ MEeBHI BUMHATKH 3 BUMOTH LIOJI0 BUYEPIIaHHS BCiX 3aC00IB MPaBOBOTO
3axXHCTY, B pasi 3arajibHOT AOIIJILHOCTI 200 SIKIIO ONEepeHE 3BEPHEHHS JI0 1HIINX
CYJIOBUX 1HCTAHI[ISIX CIPUYMHHUTH 32 cO00I0 CEpHO3HMHI 1 HEBIABOPOTHHUH LIKOIY
Juist 3asiBHUKA [3]. 3rigHo 31 cT. 51 3akony Crosenii npo Koucturymiviauit Cyn
BKa3ye, 1110 Y BUHATKOBUX BHNaakax Cy1 MoXe pO3IVISIHYTH CKapry, ska He Mpo-
HILIa BCi CYI0B1 IHCTAHIIIi, SIKIIO Tepe0adyBaHe OPYIICHHS € IBHO OYCBHTHIM
1 SIKIO peai3allis iHIWBITyaJbHOTO aKTa MPU3BEAC 10 HEMOMPaBHUX HACIIJKIB
JU1st 3asiBHUKa [4, c. 131].

B Vkpaini koHCTUTYII}HA cKapra Tex Moke OyTH TojaHa B pasi, SKIIO BCi
iHIII BHYTPIIIHI 32CO0M FOPUANYHOTO 3aXHCTY BUKOpucTaHo (cT. 151" Koncrutymil
VYkpainn, 4. 1 c1. 77 3akony). OnHak, Ha HAIy JYMKY, JAOIJIEHO Oyii0 O 3aKOHO-
JIaBYO Iepe10aYNTH BUKITIOYESHHS 3 IIbOTO ITPABMIIA 32 IPUKJIAI0M BHIIE3a3HAUYCHNX
KpaiH 1 3aKpilUTH MOXJIUBICTH 110/1a4i KOHCTUTYIIIHHOT CKapru 6€3 BUKOPHCTaHHS
BCIX IHIIMX HAI[IOHAJIBHUX 3aCO0IB MPABOBOTO 3aXKCTY B pa3i, SKIIO 3BOJIIKAHHS 3
BUPINICHHSM [TUTAHHSI PO KOHCTUTYIIHHICTh OCKap>KyBaHOTO aKTa MOXKE 3aB/IaTh
CepHO3HOI 1 HEBIIBOPOTHOT IIIKOJM CKap KHUKY.

HactymHa ymoBa NpUHHATHOCTI KOHCTHTYLIHHO CKapru — L€ mepmin il
nodanns. KoHCTHTYLIIHA CKapra MOBHHHA OyTH IMOJaHa Y CTPOK, SIKMH MOBUHEH
OyTH 4iTKO BU3HAYECHUI y 3aKOHI, 3 MOMEHTY NPUHHATTS akTa ab0 BUMHEHHS Jii
(Oe3misuTbHOCTI) OpraHiB JepKABHOT BJIa M, 1110, HA TYMKY CKapKHUKA, TIOPYIIIY€E
Horo QyHIaMeHTasbHI IpaBa. Y pI3HMX KpaiHax Takud TepMiH pizHuil. Tak, y
HimeuunHi TepMiH mmojja4i KOHCTUTYLIHHOT CKapTy CTAaHOBHUTH OJJMH MICSIIb, SKIIO
MOBa ¥JIc TIPO CYJIOBE pIllIeHHS a00 aJMIiHICTPAaTHBHUN aKT BUKOHABYOI BIIAJIH, i
OJIMH PIK — SIKIIIO KOHCTUTYIIHHA CKapra CTOCY€eThcs 3aKoHy. B ABcTpii KoHCTHTY-
iifHa ckapra Mo)ke OyTH TOJIaHa MPOTSTOM IIECTH THKHIB 3 MOMEHTY BpPYUCHHS
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PpIlLICHHS1, TPUHHATOTO OCTAaHHBOIO IHCTAHIIi€10, B [10MIBIIII — TPOTATOM TPHOX Micsi-
uiB. [Ipudomy 1eit TepMiH He miaisirae BimHoBIcHHIO. Y JlaTBii, A3epOaiimkaHi
3aKOHO/IaBCTBOM Tepe10aueHO MIeCTUMICSYHUI TEPMiH JIs 10/1aui KOHCTHTYIH-
HOI CKapru.

Ha namy aymky, B YkpaiHi TepMiH T0/1a4i KOHCTUTYIIHHOI CKapru € OnTH-
MaJIbHUM — ITPOTSITOM TPbOX MICSIIIIB 3 JJHS HAOpaHHS 3aKOHHOT CHJIM OCTaTOYHOTO
cyaoBoro pimenHsi. Kpim Toro, BiTYN3HSIHE 3aKOHOJABCTBO Iependayac BUKIIO-
YCHHS 3 IBOTO MpaBwia. Biamosimguo mo m. 2 4. 1 ¢tT. 77 3akoHy NPOBaKCHHS 3a
KOHCTUTYIIIHHOIO CKapro¥o MicJisl 3aKiHYEHHS TPUMICSIYHOTO TEPMIHY € MOXKITUBHM
B TOMY BHUIAJIKY, KOJH 3 11 3MICTy BOA4a€ThCs HAsIBHICTh CYCIUJILHOTO 1HTEpECY.

SIk ymMoBa NpHHHATHOCTI KOHCTHTYLIHHOI CKapri 3aKOHOIABCTBOM Oara-
THOX KpaiH mepeabaucHa HEOOXITHICTh OOIPYHMOBAHOCME KOHCIMUMYYIIHOT
ckapeu. Harpukiaj, B ABCTpii 3asBHUK 3000B’s13aHUI JOBECTH Y 3BEpHEHHI J10
KoncruryniiiHoro Cyay npsiMmy AilicHY IIKORy, sika Oyla 3aBraHa abo Moxe OyTu
3aBiaHa HoMy BiJl JiT 3aKOHY YM 1HIIIOTO HOPMAaTHBHOTO aKTa OpraHy ITyOsivHOi
By, B CIOBeHii ckapra BBa)KaeThCsl HEJIOMYCTHMOIO B pasi, SIKIO MOPYIICHHS
OCHOBHHX TIpaB i CBOOOJ, MO sIKi ijie MOBa y KOHCTUTYLIHHIN cKap3i, HE MpH-
3BEJIO JI0 CCPHO3HUX HACIIJIKIB JJIs 3asIBHUKA.

VYKpaiHCbKMI 3aKOHOJABElb HE JETali3yBaB MOHSTTS HEOOIPYHTOBAHOCTI
KOHCTUTYIIHHO ckapru. I1. 6 4. 2 ct. 55 3akoHy BU3HaYae, 10 B KOHCTUTYLIHHIN
cKap3i cepell 1HIIOro 3a3Ha4aroThCsl OOIPYHTYBaHHS TBEP/PKEHD 110/I0 HEKOHCTH-
TYLIHHOCTI 3aKOHY YKpaiHu (HOro OKpeMHX MOJIOKEHB) i3 3a3HAYCHHSIM TOTO,
sike 3 rapanToBaHuX KoHcTutymiero YKpaiHu mpaB JIIOQMHH, Ha AYMKY Cy0’€KTa
IpaBa Ha KOHCTUTYLIHHY CKapry, 3a3HaJI0 MOPYIICHHS B pe3yJIbTaTi 3aCTOCYBaHHS
3akoHy. Yactuna 4 ct. 77 3akoHy BKazye, 1o Cyn BiIMOBJISIE Y BIZIKPUTTI KOH-
CTUTYILIIHOTO MPOBA/KEHHS, BU3HABIIHM KOHCTUTYLIHHY CKapry HENpHUHHSITHOIO,
SIKIIIO 3MICT 1 BUMOTH KOHCTHUTYIIIHOI CKapru € sIBHO HEOOIpyHTOBaHUMU [5].
OpnHak, Ha HaIlly JYMKY, HCOOXiTHO 3aKOHOJIABYO JICTAJIi3yBaTH KpUTEPii 00rpyH-
TOBAHOCTI KOHCTHTYIIHHOI ckapru sik ymMoBy ii mpuiiHsTHOCTI. Tak, HeoOXinHO
3aKpINUTH, NIO IIKOJA, 3arofisHa 3aKOHOM, KOHCTHUTYLIHHICTH SIKOTO OCKap-
XKyeTbes: 1) MOBMHHA OyTH HaHECeHa KOHKPETHOMY KOHCTUTYIIWHOTO TIpaBa;
2) MOBMHHA CTOCYBATHCS TpaB Cy0’eKTa MpaBa Ha KOHCTUTYLIWHY CKapry, a He
iHIMX 0¢i0; 3) MOXOAUTH CaMe Bifl OCKapKyBaHOTO 3aKOHY 1 OyTH peabHOO (a He
repeioauyBaHoI0 200 MOYKIIUBOIO).

OKpeMo cJ1iJT TOBEPHYTH yBary Ha TaKy yMOBY HPHUHHSITHOCTI KOHCTHTYIIH-
HOI CKaprH, SIK §iOCYMHICMb 3M08HCUSAHHSA NPABOM HA KOHCIMUMYYIUHY CKAPZY.
3rigHo 3 4. 4 crarti 77 3akony «lIpo Koncrurymiitauit Cyn Ykpaiam» [5] Cya
BIJIMOBJISIE y BIJJKPUTTI KOHCTHUTYLIHHOTO NMPOBA/KCHHS, BU3HABIIM KOHCTHUTY-
LiiHy CKapry HENMPUHHATHOIO, SKIIO Ma€ MiCIIe 3JI0BKHUBAHHS IPABOM Ha MOJIAHHS
ckapru. OJHAK 3aKOHOJABCTBOM HE BHU3HAYEHO, IO CaMe MOXKE BBa)KaTHCS
TaKUM 3JI0BXXHMBaHHsAM. Ha Hamry qymKy, 10 TakuX 3710B)KHBaHb MOKHA BIJIHECTH
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bararopa3ose 3BepHeHHs 0 KonctutyifiHoro Cymy 3 TOrO K ¢aMOro MHUTaHHS.
IcHye HEOOXiIHICT BCTAHOBUTH HHU3KY OOMEKEHb, sIKi Nependadany O HeMOXKIIH-
BICTh 0araropa3oBOro 3BEpHEHHS I'POMaJSIHUHOM, 200 B HOT0 iHTepecax, 3 OAHOTO
1 TOTO X MUTaHHs. 30KpeMa BCTAHOBUTH MITpad 3a 3JI0BKUBAHHS ITPABOM Ha KOH-
CTHUTYLIHHY CKapry, a TaKoX Jep>KaBHE MHUTO 32 110J[a4y KOHCTUTYIIHHOI CKaprH.

Ha mizgcraBi BUKIIQIEHOTO MOKHA 3pOOUTH BHCHOBOK, 1110 B LIIJIOMY MOJIEINb
KOHCTUTYILIHHOT CKapry, 3aKpiluieHa B 3aKOHOJIABCTBI YKpaiHH, BiIIOBiIa€ cyyac-
HUM TEHJICHIISIM KOHCTUTYLIHNX Cy/IiB 1 MXKHAPOJHUX CTAHAPTIB 3aXKUCTY MPaB
monuuu. OJHaK, Ha Hamly IyMKY, BUMAaraioTh 3aKOHOJABUOTO BPEIYJIIOBaHHS
MUTaHHS KPUTEpiiB OOIPYHTOBAHOCTI KOHCTHUTYLIHHOT CKapru, 3aKpiluICHHS
MOXKJIMBOCTI TI0J1a4l KOHCTUTYIIHHOT CKapru 0e3 BUKOPUCTAHHS BCIX 1HIMX Halli-
OHAJIBHUX 3ac00iB TPaBOBOIO 3aXHCTy, 3aKOHOJIABYOTO BHU3HAYEHHS BUIIAJKIB
3JI0B)KMBAHHSI KOHCTUTYIIHHOIO CKaproro i BCTAHOBJICHHSI 0OMEXKEHb, SIKI Tiepe.-
Oadann O HEMOMJIMBICTh TaKMX 3JIOBXKHMBaHb. 3a TaKMX yYMOB KOHCTHTYIiiHa
ckapra Oyzie OLIbII JIIEBUM 1 €()EKTUBHUM MPOIECYaTbHUM 3aC000M ISl 3aXHUCTY
OCHOBHHUX TIpaB i CBOOO]] rpoMaJisiH B YKpaiHi.
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Inbuenko IBan IleTpoBuy

cmydenm I1-20 Kypcy opuduunoeo ¢axynementy
Kuiscvrozo nayionanvnozo ynisepcumemy imeni Tapaca Llleguenxa
(m. Kuis, Yxpaina)

OCHOBHI ®YHJIAMEHTAJIbHI IITHHOCTI CYYACHOI
KOHCTUTYLII

Jnst Toro, mo0 BU3HAUUTH MEXI CBOOOIM W BIANOBINAIBHOCTI, YHUKHYTH
Ha/JMIpPHUX MOpAJIBHHUX TPETeH31H, MOBMHHA ICHYBaTH Taka IHCTAHIS, sKa He
3ajexana O BiJ YMiXOCh OCOOMCTHX YSIBJICHB 1 yIomo0aHb, BiJ YMEiCh OKpEeMOi
Bomti. CaMe TaKy iHCTaHIIiI0 yOCOOJIOE 3aKOH H OCOBIMBO KOHCTHTYIA. 1i mpu-
3HAQUEHHS! — YITKO BU3HAYaTH NPHHIMIIN COLIAIBHOTO CIIBICHYBAHHS JIIOIEH Y
JIEMOKPaTUYHOMY CyCIIbCTBI. HemopymHicTh KOHCTUTYLIHHNX 3acajl Aa€ 3MOTY
3pOOHTH COMIaIBHUM MOPSIOK 1 COIliaibHy CBOOOIY HE3aJIEeKHUMH BiJl TOTO, XTO
CTOITh Ha YOJIi IepKaBH a00 sKa MapTis 3700yi1a OUIBIIICTh Y TTapJIaMCHTI.

KoHCTUTYIiSE HE € KOHCTAaTalli€l0 iCHYIoYOTro CTaHOBHINA, @ € CBOEPITHUM
IIPOEKTOM, JOPOTOBKA30M, Ha SIKMH OPIEHTYIOTHCS 3aKOHOJABIII Ta I'POMaJsTHU
3arayioM. Pa3oM 3 TUM KOHCTHTYIIiS € 3a0€3IIEUCHHSM BIUTBHOTO KHUTTS 1HIUBIIIB.
Bona noknikana oOMeXyBaTH Blaly YpsAy W OXOPOHSTH IPaBO BIACHOCTI SIK
OCHOBY BUTBHOTO CyCHiIbCTBA. [IpaBa i CBOOOIM JTIFOMUHM € TAKOKO IIIHHICTIO IEMO-
Kparii, sKa penpe3eHToBaHa B ycix ii ¢popmax i nponeaypax. Came s 3aXucry i
peadtizauii 1i€i HIHHOCTI iCHY€E IeMOKpaTist. JleMoKkparis Mae CEHCTUIBKH 3 OTVISIITY
Ha Te, IO JIIOAMHA BUCTYNAa€ HOCIEM NMEBHUX HEBIIYY)XKyBaHHX MpaB i cBoOO,
HaBITh 32 YMOBH, KOJIM 0araro XTo 3 TPOMasiH HEXTY€ IIMMH TpaBaMy, 3HEBaKa€
ix. KoHCTUTYIIifHMIT TPaBOBUl TIOPSIOK € TaKOK CHUCTEMOIO BITHOCHH, 3a SIKOT
BCIM HaJa€ThCsl HAMOLIbIIA 3 MOXKIMBUX CBOOOX — CBOOOAA CaMOIISIIBHOCTI Ta
camoBu3HaueHHs [ 1, c. 320].

st Toro, mo0 Oynb-sKnii TPOMasTHUH MIr peasizyBaTu ce0e SIK TOJIOBHUI
YUYaCHUK JIEMOKPAaTHYHOTO CyCHUIBLCTBA, HEOOXIJHI TIEBHI YNHHUKH 1 YMOBH, SIKi
TaKO)K CTAHOBIISITH OCHOBHI L[IHHOCTI JAEMOKpaTii, TOMy IX Ba)KJIMBO 3aKJIAaCTH B
OCHOBY Oy/b-IKOi JIEMOKpAaTHYHOT KOHCTUTYIT [2, ¢. 25].

Bapro 3a3HaunTH, 110 JEMOKpATisi B Cy4acHOMY CBITI € BaXKJIMBOIO 1 3arajibHO-
BH3HAHOIO IIHHICTIO, aJie BOHA YTBEP/KY€EThCs i HAOMpae CIpaBKHbOT CHIIN JIHIIIE
32 YMOBH, IIO JIFOJIN YCBIJIOMJTIOIOTH, 32 1110 BOHH ii IIHYIOTh, YOTO XOUYTh JIOCSITTH
3 11 J0MOMOTOIO 1 1110 3aXUCTUTH. L]i OCHOBOMOIOXKHI PHCH JEMOKpaTii NepeTBo-
puiH ii Ha comianbHy IIHHICTH B ySBI JIIOJIEH 1 MOXYTh OyTH OXapaKTepHU30BaHi
SIK JIEMOKPATH4HI I[IHHOCTI, TOMY TiJl 4aC pO3pOOKH JEeMOKPATUYHOI KOHCTUTYIIi{
BOHA ITOBHHHA 3aKPIILUIIOBAaTH i OXOPOHSITH Mpasa i cBobou Jroneit [3, c. 182].

L{iHHOCTI 3aBX/IH € TOKa3HUKOM KYJIBTYPHUX BiZIMIHHOCTEH, @ OCTaHHI J03BO-
JISIIOTH 1AeHTH(DIKYBaTH MEBHY KOHCTHTYLIHHY TPaJUIIIO K CKIAJOBY KyJIBTYpH.
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Pesynbrati HayKOBHX JIOCIIJUKEHb, 30KpeMa B Taily3l KOHCTHTYLIHHOI fOpH-
CHpYJCHII1, CYCIUIBHI JAe0aTh M0N0 3MICTy 3aKOHOJABYHMX 3aXO/iB 00’ €KTHBHO
301IBIIYIOTE 00CsT iH(OpMAaLii, [0 MPUBOAUTH /10 SKICHO HOBHUX CTPYKTYPHHX
3MiH y CYCIUIBCTBI, OCKUIBKM 3MIHIOIOTHCS MOTHBAllisl, TOTpeOM Ta IHTEpecH
IH/IMBI1IB, TpaHC(hOPMY€EThCs TIPo0Opa3 onuHu. Lle nae mincraBu nesikuM 10ciia-
HHUKaM FOBOPHUTH, 1110 CYCHUILCTBO i IPaBO BCTYNAIOTh B €MIOXY MIOCTMOZIEPHY, SKa
XapaKTepU3YETHCSl OUTBI HANOJIEIIMBIM BiJICTOIOBAaHHSIM 1HIMBITyalbHOCTI Ta
mudepeHIianii y cycninbcTsi [4, ¢. 335].

Cucrema colialibHUX I[IHHOCTEH, sIKa MIITPUMYETHCSI aBTOPUTETOM TpaBa,
JISKUTh B OCHOBI BYCHHSI TIPO LIHHOCTI y mpaBi. L{IHHOCTI 3aBxk ¢ po3misiianucs
SIK OPIEHTHUD MOBEAIHKH JIIOJMHH, 110 aKyMYJIIOIOTh YSIBJICHHS MPO ii MeTy il HopMH
Ha OCHOBI IEBHOTO 1CTOPUYHOTO JOCBiAY. LIITHHOCTI CTAaHOBISITH OCHOBY JIJISI JIETi-
TUMaIIi] IparHeHb 1HUBI/Ia B CYCIUIBCTBI, SIKe Ma€ BU3HAYCHY CTPYKTYpY. [HIImmMu
CJIOBaMH, Y Oy/Ib-IKOMY CYCHUIBCTBI ICHY€E MICBHA CUCTEMA IIIHHOCTEH, sika JI03BO-
Jisie TOOy/TyBaTh B3a€MOBUTIIHI YMOBH JUIs CITIJIBHOTO ITPOYKMBAHHSI JTIO/ICH.

TakuM 4MHOM, 3aJI€XKHO BiJ] TUITy CyCIUIBCTBA, i€papXis COIialIbHUX I[IHHOC-
Teil Mae 3MIHHUI XapakTep, OCKUJIBKH CTPYKTypa caMoro CyCIHiIbCTBA 3yMOBIIIOE
ix pi3Hy Bary. Y KOHCTUTYIIT IHHOCTI BiJ{IrpatoTh BRXKJIMBY POJIb ITiJ] Yac BU3HA-
YEHHsI CIIBBIAHONICHHS MK PI3HUMH T'pyNaMH IHTEPECIB SIK OCHOBOIIOJOXHUX
YMOB ISl IOCTYITy 0COOM JI0 MEBHHUX COLIAIBHUX OJar, TOMy MU BBa)XKaEMO, IO
i1 yac po3poOKM Oy/b-sIKOT IEMOKPAaTHYHOT KOHCTHTYIII B ii hyHIaMEeHT NOBUHHI
3aKJIaJIaTUCh TIO/IaHl HIDKYE LIHHOCTI.

HaiiBumioro comianbHOIO IIHHICTIO € cBoOoaa. be3 Hel nemokparisi HeMOX-
nuBa. [lomitnuHa cBoOoma — Iie mepina W HaiBaKJIMBIIIA yMOBa JEMOKpATIi.
[Tpocrip cB0OOAM — 11e CBOEPiIHUI BeecBiT, y sskoMy JItofMHa HaJIeKUTh cama coOi
i MOJKe TipuiiMary Oyab-siKi pillieHHsl, siki crocyroThes ii. Lle Ta cdepa aismbHOCTI,
B SIKIH JIIOMU MOXKYTh BHOHMpATH T€, 1[0 XOYyTh, HE HapakalouKlch Ha perpecii.
[TuTanHs moJIsiTae B TOMY, HACKIJIBKHU BEJIMKOIO € 1is1 chepa, yuM 1 y sKuit crocio
BOHA MOXKe OyTH oOMexeHa. MiHIMaibHO HEOOXiJHEe OOMEXEHHs CBOOOIM I'po-
MaJISHUHA 3TIiHO 3 1/ICOJIOTi€r0 JTibepani3My BH3HAYAETHCS MOTPEOOK0 3aXHCTY
CBOOO/M 1HIIIOTO TPOMa/ITHUHA. Y BUNAJKY MOPYIICHHS [IUX MEX BCTYIIAE B IO
3aKOH, SIKMH Hakianae oOMEXKEHHs 1 BIJHOBIIOE TOpylIeHy cBoboxy. Tomy B
OCHOBY NIPaBOBHUX BIJIHOCHH Y TPOIEC] iX TMOCTYIIOBOIO PO3BUTKY OyB MOKJIaJe-
HUH IMIIepaTuB cBOOOH.

He MeHm BaxnmmBUMH (QyHJaMEHTaJIbHUMH LIHHOCTSIMHU € CBOOOJA CIIOBA,
KOHTEKCT SIKOi CTBOPIOIOTH BUIBHI B CBOIX JisIX 1 3axuineHi 3akoHoM 3MI, koTpi
JIAf0Th 3MOTY IpOMa/isiHaM OyTH MO-CITPaBKHBOMY 00i3HAaHUMH 31 CTAHOM CIIPaB y
kpaini. Yepes 3MI sronnHa MoKe BUCIOBUTH CBOE CY/PKEHHS IIO/IO Ti€l 4K 1HIIOT
CYCHIJIbHOT POOJIEMH, TOTO Y 1HIIOTO MOJITUYHOTO SBUINA, ITPOIIECY, IHCTUTYTY
gu Jisya. Xouya cBoOOma cioBa, BiMbHI 3MI — onHa 3 HAHOIMBIIMX I[IHHOCTEH
nemokparii. IIpore, sik i Oyap-sika iHma cBoOOJa, BOHa HE MOXE iCHyBaTH 0e3
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obmexeHb. 3MI MOBUHHI MaTH MOXIUBICTh Ka3aTd yce, ajic HE BCe OC3KapHO.
I Tomy cyam moBuHHI OyTH HE TUIBKM HE3aJEKHUMH, & H JEMOKpPAaTHYHUMH Ta
BIJIIOBiAAILHUMU.

IinHOCTI, IO OpPraHiuHO BUILIUBAIOTH 13 CYTHOCTI ICMOKpATIi, € IPUBATHICTh
0COOMCTOrO KHUTTS 1 HEAOTOPKAHHICTh 0co0H. byio 6 AMBHUM, SIKOM rpoMasTHUH
MaB MOXJIMBICTh OpaTd ydacTh y JIEMOKPaTHYHOMY TPOLEC], HE MalOdd MOXK-
JIMBOCTI CaMOCTIHHO KepyBaTH BJIACHUM JKHUTTAM. Y JIEMOKpaTH4HIH NpaBoOBIii
JIeprKaBi 3aKOH OOPOHUTH JIFOAMHY 1 KOJIO ii CIIJIKYBaHHS Bijl CTOPOHHBOTO iHTEp-
ecy (TaeMHuuIs TeneOHHUX PO3MOB, JIMCTYBaHHS, 3a00poHa (oTorpadysaru 63
JI03BOJTY JIFOJIHH TOLIO).

Taka iHHICTb SIK JFOJChKA THICTh B )KOJHOMY pa3i He MOBHHHA MOCTYMATHCh
BHUIIIEBKa3aHUM. ['IJIHICTh — 1€ YCBIJJOMJICHHSI TPOMa/ISTHUHOM OCOOMCTOI 3HAYYy-
LIOCTI, BJIACHOT JIFOACHKOT MICil, yHIKaJIbHOCTI, CAMOOYTHOCTI if HEBUYEPITHOCTI SIK
YaCTKH HOTO IEMOKPATHYHOTO CBITOIVISILY, IO TIOPO/KY€E NEBHUI TPOMaASTHCHKHIA
000B’s130K. ['iIHICTh — CKJIaJI0Ba aBTOPUTETY TPOMaISHUHA, HOTO caMOIOBaru i
MOBaryu JIo 1HIINX, TIOPOPKEHHS i yMoBa ioro cBobomu. [To-cripaBxHboMy Tif-
HOI0 MOXKe OyTH TiIbKM BiJIbHA JTroAMHA. [ 1THICT 3MYIIY€ JIFOUHY JisITH, CTaBaTH
Ha 3aBaJli NOPYIICHHSIM NPUHIUIIB i OCHOB JEMOKPATHYHOTO JIaay, IPOTHIISTH
Oylb-KUM yTHCKaM cBOOOMM. ['iIHICT, MOXE ICHYBaTH JIMIIC B KOHTEKCTI TiJ-
HocTi iHIMX Jroziedt. [Ipu nbomy moBara 710 iHIIOro 1 HOro BU3HAHHS IPYHTYIOTHCS
HE Ha SIKUXOCh YTHJIITAPHUX MIPKYBaHHSIX, @ BUKIIOYHO Ha TI0Ba3i JIO JIFOJNHH SIK
TaKol, IAaHyBaHHI B HIH JIIOJICHKOTO, SIKE JTO3BOJISIE CMEPTHHUM 3JIiHICHIOBaTH 0e€3-
CMEpTHI CIIpaBH.

VHiBEepCalIbHOIO LIHHICTIO OYJb-SKOr0 CYCHIIBCTBA € COLIAIBHHUN MOPSIOK.
BinbrmicTs sroielt OaXkae KUTH B YMOBaX YHOPSIIKOBAaHOCTI, CTabLIBHOCTI, Oe3-
nexy. Crienngika comuiaibHOTO MOPSJ/IKY B YMOBAX JIEMOKpATii MOJNATae B TOMY,
10 BiH JIOCATAETHCS HE 32 PAXYHOK JIKBiaIlii po30KHOCTE! 1 0araToMaHiTHOCTI,
BJIACTUBUX Oy/Ib-sSKOMY COI[iaIbHOMY OpraHi3MoBi. J[eMokpaTis — 1i¢ MOCTIHHO
ICHYIOYHH, ajie BIOPSIKOBaHUH (3aKOHAMH, MPOIEAYPaMH, IPOMAJITHCHKOIO 3Ba-
JKEHICTIO, 0013HAHICTIO 1 IOCBIZIOM) KOH(IIIKT. Y Hil MOCTIHHO KeBpi€ KOH)IIIKT,
iHO/I1 HAOyBarOUW 3HAYHKMX MAcIITa0iB. AJIC B/l IIbOTO CYCIiJIBCTBO TIILKU BUTPAE,
OCKUIBbKH TPOOJIEMH IPUHANMHI HE 3araHsIOThCS BCCPEIUHY i HE HAOyBarOTh 3J10-
sIKicHOTO XapakTepy. Kynbrypa KoHQUIIKTY € BayKIMBUM 3]100yTKOM JE€MOKpaTii.
Tomy B KOHCTHTYI1iT, 0€3yMOBHO, MAIOTh 3aKPIILIIOBATUCH YMOBH JUIs O€3MEYHOTO
i MHPHOTO JKUTTS.

OTxe, MOKHA JIHTH BHCHOBKY, IIO 03 OCHOBOIIOJIO)KHUX IIHHOCTEH He
MOYKHA YSIBUTH CY4acHY J€MOKpaTHUHY KOHCTUTYIIi10, BOHU 00OB’SI3KOBO OBUHHI
OyTH 000B’sI3K0BO 3akiajeHi B OCHOBHHIA 3aKOH JIep)KaBH JUIsl TOTO, 11100 3a0e3-
TeyyBaTH Mpasa Ta cBOOOAH JIFOIECH.
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Ipxa IOpiii BornanoBn4

nayxosuti koncynemanm Ionosu Koncmumyyitinoeo Cyoy Yxpainu,
Kanouoam 10puOULHUX HayK, 3acayicenull opucm Ykpainu
(m. Kuis, Yxpaina)

3JIOBX)KUBAHHSI OKPEMUMHJ KOHCTUTYIHHUMH
ITPABAMM I CBOBOJIAMM SIK 3AT'PO3A HAIIIOHAJIBHIN
BE3IEILI YKPATHU

[IpaBoBe peryoBaHHsS IMPUBATHUX BIJHOCHH 33 TPUHIUIIOM <«J03BOJICHO
BCE, 110 He 3200POHEHO 3aKOHOM» (popMy€ MIAIPYHTS U1l po30yI0oBH YKpaiHU SIK
JICMOKPATHYHOI, TIPaBOBOI JIepKaBHU, 3a0€3MeUyroYr KOXHIl 0c00i pearizalfiro 1
IHIMBIyaJIbHOI CBOOO/IH Ta comlianbHOI akTUBHOCTI. CBOro yacy KoHcTuTymidHMiA
Cyn Ykpaiuu BKa3yBas, 1[0 IIPAaBO Ha CBOOO/Y € HEBIJl'€MHHM Ta HEBIUYy)KYBaHIM
KOHCTHTYLIITHUM TIpaBOM JIIOJIMHU 1 iepeadayae MOXKIIMBICTh BHOOPY CBOET TIOBE-
JUHKM 3 METOIO BUILHOTO Ta BCEOIYHOTO PO3BUTKY, CAMOCTIHHO JISITH BiAMOBIIHO
JI0 BJIACHMX PIIlICHb 1 33/lyMiB, BU3HAUaTH NPIOPUTETH, POOUTH BCeE, 1110 HE 3a00po-
HEHO 3aKOHOM, OE3MEepPeIIKOIHO 1 Ha BJIaCHUN PO3CYJL MepecyBaTHCS 10 TEPUTOPIi
JIep’KaBH, oOMparu Micle nmpokuBaHHs Tomio. [IpaBo Ha cBOOOMY O3HAYae, IO
ocoba € BIJIBHOIO Y CBOTH JISUTBHOCTI BiJl 30BHINIHBOTO BTPYYaHHS, 32 BUHSATKOM
00OMEIKCHB, SIKI BCTAHOBITIOIOTHCSI KOHCTHTYIIIERO Ta 3aKoHaMu Ykpainu [1].

OCHOBOIO JUTsSl BU3HAYEHHSI 3MICTY 1 Mip IIpaBOBOi CBOOO/IH, a BIAMOBIIHO 1 11
«CTIPaBEUIMBUX MEK» CIIyTy€ CXeMa CITIBBITHOIIEHHS: «S1» — «[HIIMI», OCKIIbKH,
MepeciKalounuch KOJOM CBOIX JKHTTEBUX IHTEpECiB 3 MOAIOHMMH I1HTepecamu
IHIIUX 0Ci0, MU ONUHIEMOCH ITEpe/l BAOOPOM: «3HEXTYBATW» IXHIMH IPETEH31SIMU
Ha TaKy caMmy Mipy CBOOO/IH, Ha SIKY IPETEHAYEMO MU cami (i BiIIOBIIHO — CHIIOIO
BIZIBOIOBATH «IPaBO» Ha OLIBII IIMPOKHH Jiana3oH Takoi CBOOO/H, MOPIBHSHO 3
IHIIIUMU B KOJIi 0¢i0), a00 «CaMOOOMEKUTHCEY Y BIACHUX IHTEpECcax Ha KOPUCTh
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iHmoi ocodu. [lepexiz 3a TaKy «TOHKY JIIHII0» 1 CTAHOBUTHME B OKPEMHX BHIIQ/I-
Kax 3JIOBXXUBAHHS IpaBoM [2, c. 62].

Ha nepexonanns H.B. Crenox, HeoOXiHO CripuiiMaTH sIK JOKOHAHUN (akT
Te, 110 BiJl YaciB TOSIBM KOHCTHTYIIHOI Jep)KaBM SIBHIIE «3JIOBKHBAHHS TIpa-
BOM)» ICHYBaJIO BECh Yac y Takiil Jiep»aBi, pO3BUBAJIOCS Pa30M 13 HEIO 1 Ha Mexi
OCTaHHIX CTOJITh TOCIJIO CBOE MiCIIe Maike BYCiX rajy3sX Mpapa, HaOyBarO4H
IpU [bOMY TEBHOTO (raiy3eBoro) BiaTiHky [3, c. 130]. IIpodecop O.Sl. Porau
CTBEP/KYE, 1110 3JIOBKHMBAHHS MPAaBOM € (OPMOIO IPAaBOBOTO HIriimi3My, i BiJ
MOJIOHOTO THITY MPAaBOCBIIOMOCTI HIXTO HE 3aCTPaxOBaHUU. 3JOBKHBATH
IpaBoM MoXe Oyab-sika JIoAWHA. Y CBIZIOMOCTI JIIOAMHU MOXKE BHHUKHYTH
OaxaHHsI BIJCTYIIUTH BiJ i€l NpaBa Ha KOPHUCTb SKOi-HEOy/Ab IHINOI I[IHHOCTI
(Bnmazu, rpomiei, kap’ €pu, HONITHYHOT 200 MPaBOBOT AOIIIBLHOCTI TOMIO) [4, ¢. 76].
[IpobGnema 310BKUBaHHS MpaBoM (CBOOOMO0), sik BBakae O.O.MalnHOBCKHUH,
BHHHMKAE Maiike BoJHOUAc 13 (OpMarbHUM HAJICHHSM Cy0’€KTa BiITOBIIHHM
mnpasoM [5, c. 16].

Y cdepi KOHCTUTYHIHHO-TIPABOBUX BIJTHOCHH TOHSTTS «3JIOBKUBAHHS
MPaBOM» PO3IVISIAIOTH SIK KOHCTHUTYLIIHO HEROIycTHMeE (HelpaBoOMipHE 3a
CYTHICTIO), ajie (GOopMaabHO 3aKOHHE HeI00pocoBicHe mistHHS (mist abo Oe3mi-
SUTBHICTB) Cy0’€KTa KOHCTUTYIIHHO-NIPABOBUX BITHOCHH, IO MOpPYIIYE Tpasa i
CBOOO/M JIIOIMHY 1 TPOMaJSTHUHA Ta 37[aTHE 3aIlOfisITH MIKOAY NPUBATHUM abo
yOJIIYHUM KOHCTUTYIIHHUM IHTEpecaM, a TAKOX HIIUM KOHCTUTYIIHHUM IliH-
HocTsiM. DopMaMy BHpaKEHHSI TaKOTO «3JIOBKMBAHHS MPaBOM» MOXYTh OyTH
1 HeHaJIe)KHE KOPUCTYBaHHs KOHCTHUTYIIIHUMH IpaBaMH 1 CBOOOJaMH JIIOUHA
i TpomMajsiHuHA a00 yXWIICHHS BiJi BUKOHAHHS KOHCTHTYHIHHMX OOOB’S3KiB, 1
Iy OJIiYHO-BIIaAHA TPOTH/IISI HAJIE)KHOMY KOHCTUTYIIIHHOMY TIPaBOKOPHCTYBaHHIO
abo He3abe3nedyeHHs HEOOXITHHUX Ui LOTO IOPUAMYHMX TMiACTaB Ta Oararto
iHmwMX nistHe [3, ¢. 131].

Oco0a, 3JI0BKMBaIOYM CBOIMHM KOHCTHTYI[IHHUMH IIpaBaMH i CBOOOIAMH,
3[1aTHA 3aIIO/IISITH KOy, B TOMY YHCIIi ICTOTHY, IHIIUM (DI3MIHUM 200 FOPUIUIYHIM
0co0aM, CYCIUIBCTBY i JiepiKaBi B IIiIoMy. [HO/I Take 3JIOBKUBAHHS MOXE CTaHO-
BUTH 3arpo3y HallioHaNbHIH Oe3reni Ykpainu. Ha Hamry 1ymKy, 11e MOXKe CTaTHCh
y pasi, SIKIIO 3T0BKMBAHHS IIEBHUM KOHCTHTYIIITHUM IIpaBoM ab0 cBOOOIOI0 TPH-
3Beqe 70 (a00 CTBOPHUTH YMOBH 1uist): 1) O110KyBaHHs (a00 CYTTEBOTO YCKIIAIHCHHS
po6oTH) IEHTpaILHUX 200 BUIIIMX OPraHiB JepPiKaBHOI BIIa/IN, 00’ €KTIB KDUTUYHOT
iH(ppacTpyKTypH; 2) BHHUKHEHHS I'PYIIOBUX MDKHAIIOHAIBHHUX 1 MDKKOH(pECIHHIX
KOH(QITIKTIB, MACOBHX 3aBOPYILIECHB; 3) IPYIIOBOr0 HE3aKOHHOTO TIEPEXOY AEprKaB-
HOTO KOPJIOHY; 4) MiIpUBY MI>KHAPOIHOTO aBTOPHUTETY JEP)KaBH, JAUCKPEANTAL]
BUIIMX IOCAZOBUX 0Ci0; 5) BUMHEHHS TEPOPUCTUYHUX aKTiB; 6)IocialieHHs
000POHO3/1aTHOCTI JIepKaByu; 7) BTPATH JIEp’KaBOIO MOHOIOMNIT Ha 3aCTOCYBaHHS
3aX0JIiB JIEPYKABHOTO MPUMYCYB CYCIIJILCTBI; 8) BTpy4YaHHs y BHYTPIIIHI ClIpaBu
VYkpainu 3 00Ky HIIKX JeprKaB TOIIO.
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IcHye Maa HMOBIpPHICTB TOTO, IO TaKi HETATUBHI HACIIIKA MOXYTh HACTaTH
4yepes AisiHHS OfHi€i ocoOu. BBaxaeMo, 110 peasbHOK 3arpo30r0 HAIliOHATBHIN
Oesreri YKpaiHt € 37T0OBKMBaHHS OKPEMUMH KOHCTHTYLIITHUMH TIpaBaMu i cBOOO-
JlaMHU, SIKE TIOJISITaE y IIKITIMBAX BYMHKAX caMe TPYIH 0cCi0 sK 3a iX MOonepeaHbo0
3MOBOI0, TaK 1 6e3 Hei. Uepes rpynoBy AeCTPYKTUBHY HisUIbHICTH 00 €KTaM Hallio-
HaJIbHOT Oe3MeKn Hallol Jep:kaBu Moke OyTH 3aro/lisiHa iCTOTHA IIKO/IA.

31ifiCHEHHS HAyKOBUX JOCIIKEHB 32 HAITPSIMOM 3a0e31eYeHHSI HalllOHATbHOT
0e3reKyu /10 MOXKIIMBICTh BUOKPEMHUTH HHM3KY KOHCTHUTYLIHHMX IpaB i CBOOOI
JIFOZIMHY 1 TPOMaJISIHUHA, 3JI0BXKMBAHHS SIKUMH TIPSIMO YH OTTOCEPEKOBAHO MOYXKE
CTBOPHTH 3arpo3y HallioHaNbHIN Oe3meri Ykpaiau. Hacammnepen, 1e cTocyeTbes
npaBa Ha MUPHI 310paHHs.

3a JaHMMHU  COIOJIOTIYHOTO  ONUTYBaHHs, TpoBeneHoro  PoHmomM
«/lemoxparnyni ininiatuBu» imeni Inpka KydepiBa pa3zom i3 COIIOJIOTTYHOIO
ciyx6oto Llentpy Pasymkora y cepmai 2018 poky, 68% pecnoHACHTIB He Oaunin
MEepPCIIEKTHB MAaCOBHUX BUCTYIIB IMPOTECTY y CBOEMY HAaCEJICHOMY ITyHKTI a0o
BBQKAIOTh IIi BUCTYIIM MayoWMOBIpHUMH. [Ipo iCHYBaHHS Takoi MOXKJIHMBOCTI
3asBunn auiie 23% [6]. 3aranoM ykpaiHIl Ha FeHETMYHOMY DiBHI HE CXHIIbHI
JI0 CKCTPEMIi3My Ta IHIIUX paJUuKaTbHUX, HACHIBHHUIIBKHUX IHIAMBITyadbHUX a00
KOJIGKTHBHUX IPOSIBIB TPOMaISTHCHKOT HeMOKOpH. OJIHAK TPAIUISIFOTHCSI BUITAAKH,
KOJIM T BUIVISIIOM «MHPHOTO IPOTECTY» IEBHI OCOOM Hamarajiuch y HeJe-
MOKpaTHYHHK CIOCI0 BIUIMHYTH Ha YXBaJCHHs YNPaBIIHCBKUX a00 CyJOBHX
pillieHb, MEPEeIIKOIUTH 3aKOHHIN IiSTIBHOCTI JIEPYKaBHUX CIY>KOOBIIIB, IpaBo-
OXOPOHIIIB, BIHCHKOBOCITY)KOOBIIIB. 3Bakatoun Ha 30poiHy arpecito Pociiicbkoi
Oenepartii mpotu YkpalHu, HC MOXKHA BUKIFOUUTH TOW (PaKT, MIO MPOTCCTHI
HacTpol i mojanbii MUpHI 310paHHs A X BUpaKEHHS MOXYTh OyTH iHCIIpO-
BaHI POCICEKMMU CIICIICITY>)KOaMU Yepe3 arcHTIB BIUIMBY 3 METOO JecTalimizamii
BHYTPIIIHBOIONITHYHOI cHUTyalii B YKpaiHi.

Jyxe HeraTWBHI HACIIJKM JUIS HaliOHAIBHHUX 1HTEpeciB YKpaiHH MOXYTh
HacTaTH TaKoX yepe3 3JI0BKUBaHHs cBOOOI0I0 CIIOBa, cBOOO/I0F0 iH(OpMaIlii, cBO-
6omoto TBopuoCTi. be3 edhekTuBHOI peanizailii 3a3HaYCHUX I[IHHOCTEH HEMOXKIIUBO
YSBUTH Cy4acHY KOHCTUTYILIHHY JepiKaBy, I€MOKPAaTHYHUI KOHTPOIb 3a (yHK-
IIOHYBaHHSAM i IHCTUTYTIB, He3MiHHE (DOPMYBaHHS Ta MPOTPECUBHUN PO3BUTOK
TPOMaJITHCBKOTO CyCIUILCTBA. BoiHOUAC TIeBHI Ipe/ICTaBHUKH IPOMAJICHKOCTI 3a
JTIOTIOMOTO0 CYYacHUX 1H()OPMAI[IHUX TEXHOJIOTi BHKOPUCTOBYIOTH 3a3HAucHI
KOHCTUTYILIHHI TIpaBa Jyisi MaHiMyJIIOBaHHS 1HIMBITyalbHOIO Ta CYCITIJIBHOIO CBi-
JIOMICTIO 3 METOIO BIUIMBY Ha MOBEAIHKY JIIO/ICH 3apajii JOCSTHEHHSI, SIK TPAaBUIIO,
HENpaBoOMipHOI METH Y TMOJITHIl, €KOHOMII, MI>KHAPOJHUX BIJHOCHHAX TOIIO.
3Har04H, 10 OUTBIIICTH HACEIICHHS TOBIPJIMBO CIpUMae OTpUMaHy iH(OpMAILito,
TaKi 0COOM HAMararThCsl CIIOTBOPUTH 11, MOJJATH y BUT1LIHOMY JIJIsl ce0Oe CBITII 3a
JIOTIOMOT010 Mepexi [HTepHeT, 3aco0iB MacoBoi iH(opMmallii, aynioBi3yaabHUX Ta
IHIIUX TBOPIB.
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3aHETOKOEHHS BUKJIMKAE W HaJMipHa T'POMajChKa aKTHUBHICTb LIONO 3/1H-
CHEHHsI KOHTPOJIIO 3a JisUIbHICTIO YMHOBHUKIB. [IpencTtaBHMKM rpomMajchKOCTi
(wieHn TPOMa/ICBKUX 00’€HaHb, KYPHAIICTH, «HEOAWTyK1» TpOMassHH) 311H-
CHIOIOTh KOHTPOJTb 32 JJOOPOYCCHICTIO 0Ci0, SKi BUKOHYIOTh (DYHKIIIT AepkaBu abo
MICIIEBOTO CaMOBpsilyBaHHs. BpaxoBytoun piBeHb Kopymuii B YKpaiHi Ta Helo-
CTaTHIO €(DEKTHBHICTH HOBOCTBOPEHNX aHTHKOPYILIHHUX OpraHiB, TaKa IisUIbHICTh
rpoMaJisiH € BUIpaBJaHoo0. BojaHoyac BOHa MOBMHHA MaTn THMYacOBHI Xapak-
Tep — JI0 HAJIATOKEHHSI IEP)KaBHOT CHCTEMH pearyBaHHs Ha KOPYIIIHHI POSIBH.
Tparursiiincy BUIAKK, KOJH ITiJ] 4ac TPOMaJICBKHX PO3CIIiyBaHb HOPYITYBaJIOCS
mpaBo OcCi0 Ha INPHUBATHICTH, PO3roJOIIyBanacs KOH]IiJIeHLiHA iH(pOpMaIlis,
3aBaaBasacs MIKo/a JUTOBIH pemyTarii. Kpim Toro, nesiki mpecTaBHUKH TPOMa/I-
CHKOCTI BUKOPUCTOBYBAJIM aHTUKOPYIIIHHY AisTBHICTD JJIsl TUCKY Ha MOCaI0BUX
Ta CIy)KOOBUX 0CI0, OTpUMaHHS HENPaBOMIPHOI BHUTOJH, CTBOPEHHS MEPEIIKO/
Cy0’€KTaM TOCIIOIapPIOBaHHS. Y KOHTEKCTI 3a0e3MeucHHs HAI[lOHAIBHOT OC3MeKH
VYKpaiHu yKe BaXIIMBO 3a0€3M1eUUTH MaKCUMaJIbHUI PiBEHb JIOBIPH TPOMAISH J10
AQHTUKOPYIIIHHOI TisUTBHOCTI OpraHiB MyOniYHOT BIIay 1 BCTAHOBUTH BIJKPUTHI
JiaJior MK BJIaJIOIO Ta TPOMaJSTHAMH.

BBakaemo 3a jouinbHE 3BEPHYTH OCOOJIMBY yBary Ha mpoOiieMy HaJMipHOT
rporarasiv B YKpaini OKpeMuX IiHHICHUX Opi€HTAallil KyJIbTYpHOTO, peJiriiiHoro
Ta TOJNITUYHOTO CIpPSIMYyBaHHS, SIKI HE MIATPUMYIOTBCS 3HAYHUMH COIiaiIb-
HUMHU T'pyNaMy, 3BaKarOYM Ha iXHIM ICTOPHYHMHI Ta IMBLTI3ALIIHUI PO3BHUTOK.
Ipodecop [.B.KapamurieB CiymiHo Harojomrye, M0 MITYYHE, HEIPUPOTHE
HaB’s13yBaHHS MTOKOJIHHIO (CHUIBHOTI) IEBHUX MEPEKOHAHb 1 HEMATpUMKa chop-
MOBaHHX LIHHOCTEH, XapaKTEepHHX JUIsl TIEBHOTO COLIOKYJIBTYPHOTO CEPEAOBHIIIA,
MOKE TPU3BECTH 10 BKpai HEraTMBHUX HACIIKIB, 1110 TIOJISTAIOTh y MapriHaii3a-
i1 Ta JIIOMIIEHI3a1lii YaCTHHH CYCIiJIbCTBA, 1110, 3PEIITOI0, 3yMOBUTH PyHHYBaHHS
HE JIMIIIC )KUTTEBOTO YKIIaMYy, a i nenomyssiito [7, ¢. 5].

HesBakaroun Ha 3akpimiensst B Koncruryuii Ykpainu cTparerivHoro Kypcy
Jiep’KaBy Ha HAOYTTS TOBHOIIPABHOTO WICHCTBA YKpaiHu B €Bporneiicbkomy Corosi
ta B Opranizauii [liBHIYHOATIAHTUYHOTO JJOTOBOPY, YKPATHCHKE CYCIIJILCTBO €
JIOBOJII MOJIIPU30BAHKM 13 IIUX MHUTaHb, ajke a Hi €Bporneiichkuit Coro3, Hi HATO
HE € MAHAIICEI0 BiJT yCiX BHYTPIIIHIX Ta 30BHINIHIX 3arpo3 Ykpaiuu. biibiie Toro,
BapTO BH3HATH, 10 y KpaiHax €Bporneiicbkoro Coro3y icHye 0e31id mpoodiem, sKi
Joci e(eKTUBHO HE BUPIIIYIOTHCS, IO MTPU3BOIUTH JI0 PaJUKai3allil HaCeICHHS,
3apOJDKEHHSI aBTOHOMICTCBHKHX, CEMapaTHCTChKUX Ta eKCTPEMICTCHKHX HACTPOIB,
TTOCWJICHHS I€31HTErpaIliiHIX MPOIIECiB TOIIIO.

Besnepeuno, eBpoinTerparis YkpaiHi morpioHa, oJHaK JyXe BaXIJIHBO, 1100
1€ TPOIIeC MaB JIBOCTOPOHHIHN pyX, Y SKOMY Hally JiepKaBy OylyTh PO3IISIAIOTH
SIK PIBHOIIPABHOTO MapTHEpa, a YKPaiHIB — SK WICHIB €IMHOTO €BPOIEHCHKOTO
COLIIyMY.
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Kannnoscbkuii bornan BajepiiioBna

3a6i0y8ay Kagedpu KOHCMUMyYitiHo2o npasa ma npaeg iroOUHU
Hayionanvnoi akademii 6uympiwinix cnpas,
O0OKMOP I0PUOUYHUX HAYK, OOYEHTN
(m. Kuis, Yxpaina)

IJISIXHA YIOCKOHAJIEHHS JIETITUMIBALII MICIIEBOI
BJIAJIY ITIPH ii ®OPMYBAHHI

Opranu MicreBoi my0iuHOT Biaau GOpMYIOThCSI PI3HUM CIIOCOOOM, SIK IIIJIs-
XOM TpPU3HAYEHHs, TaK 1 uepe3 BUOOpH, aje rojloBHA POJb Yy CHCTEMi MiCLEBOi
JIEeMOKparii BiJJBOIUTHCS MICIIEBUM BHOOpaM, Ha SIKMX OOHMPAlOThCS JICIyTaTH
MICIICBUX paJl, CUIbCHKi, CEJHIINHI 1 MIChKi TOJIOBH Ta cTapoctu. Tak, ct. 140
Koncrutynii YkpaiHu BH3Hauae, 10 OpraHamMH MICIIEBOTO CaMOBPSyBaHHS €
CUIBCHKI, CENTUIHI, MICbKI paju Ta IXHI BUKOHABYl OpraHu, pailoHHI Ta oOyacHi
paay — OpraHy MiCI[EBOTO CAMOBPSIIyBaHHS, 10 MPEACTABISIOTH CITIUIBHI IHTEp-
©CH TePUTOPIATIEHUX TPOMAJT CLJI, CEITHUIIL 1 MICT.
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Koncrurymist Ykpainu Bing 28 uepBHs 1996 poky rapaHtye rpoMajsiHaMm
VYkpainu npaBo oduparu i OyTH 0OpaHUMH JIO0 IHCTUTYIIH MICIIEBOrO CaMOBps-
nyBaHHs. KoHCTUTYIIHHE MONOKEHHS 3aKPIMNIIO MOXKIIMBICTh peaji3yBaTH MpaBo
JKUTEITB TPOMaJIM Ha y4acTh B YIPaBIIiHHI CIPaBaMH MiCIIEBOTO CAMOBPSI Iy BaHHS
4yepe3 OTpUMaHHsS MaHJara JielyTaTa MICIeBOi pajH, CUIbCHKOTO, CEJHUIIHOIO,
MICBKOTO TOJIOBH UM CTaTycy I0CaZoBOi 0COOM B OpraHax MICIIEBOIO CaMOBpSI-
nyBaHHs. OOpaHHS CUTBCHKUX, CEJIMIIHHUX, MICBKHX TOJB, MICICBHX DPaj, IO
CKJIQIAlOThCsl 3 JICTYTaTiB, YTBOPEHHS JEMyTaTChbKUX KoMmicid, Qpakuii, rpym,
(opMyBaHHsS BUKOHABYMX OPraHiB IMX paJ HEMOXIIMBE 0€3 ydacTi rpoMajisiH y
MICIICBHX BHOOpaX.

IlpioputeTHe Micie B CHCTEMi OpraHiB MIiCUCBOTO CaMOBDsAyBaHH 3aiiMa-
I0Th CiJIbCHKi, CENMINHI, MiChKi TONOBM Ta MiCIEBi paju. IXHS MpOBimHA POJIB
3a0e3MeuyeThCsl TUM, 1110 MICIEBI TOJIOBH Ta JCMyTaTH MICIIEBUX paji 0OMPaIOThCs
0e31ocepeIHb0 TEPUTOPIATBHOI0 TPOMaJIOI0 HAa OCHOBI 3arajbHOro, PIBHOTO,
MPSIMOTO BHOOPYOTO IpaBa IUIIXOM Ta€MHOTO ToJIOCyBaHHs. llpencTaBHHUIIBKI
OpraHy MICLIEBOTO CaMOBPSAYBaHHS BUPAXKAIOTh BOJIIO TEPUTOPIAIbHOT TPOMa/IH,
HaJAI0Th 1 3arajJlbHOO0OB’ I3KOBHH XapakTep 1 3A1HCHIOIOTh MICIEBY BIay Bij
IXHBOT'O IMCHI Ta B iXHIX IHTEpECax.

PoskpuBatoun (popMyBaHHS OpPraHiB i MOCAJOBUX 0CIO MICICBOI IMyOIiYHOT
BJIaJM B YKpaiHi, HEOOXiTHO 3a3HauUTH, 1110 3aKOHOJABCTBO YKpAiHH, SIKE periia-
MEHTY€ TIPOIEeC MICIIeBUX BHOOpIB, MOCTIHHO 3MIHIOETHCS. KokeH HacTymHHHA
3aKOH € OLIBII JeTali30BaHUM, OJHAK II€ HE BUKIIIOUAC 3JI0BKHMBAHL I Yac
BHOOPYOTO MPOIECY, OCOOIUBO HA CTAJil TOJOCYBAaHHS Ta MiTOUTTS MiJCYMKiB
1 OTOJIOLIEHHSI pe3yJbTaTiB MiCIEBUX BHOOpPIB. YKpaiHa 3HaXOOUTHCS Y MOCTIH-
HOMY MONIYKY ONTHMaJIbHOT BHOOpYOi cucTeMu. KpuTHKa 3akOHOAABCTBA TPO
MiciieBi BUOOpH Ma€ JOCHTh CYTTEBI apryMeHTH. Tak, BUKOPHCTaHHS IpPOIIO-
puiiiHoi BUOOpuoi cucremu Ha BHOOpax pailoHHMX 1 OOJIACHUX paj| HIBENIIOE iX
KOHCTUTYIIHHY (QyHKIIIO SIK OpPraHiB, 10 MPEACTABISIOTH CIUIBbHI IHTEpEeCH TepH-
TOpiaJbHUX TPOMA/I.

Oco0nuBicTb po3poOku 3akoHy Yipainu «IIpo micuesi Bubopm» Bij 14 murmHs
2015 poxy mossirana me i B TOMy, 1110 Ha TepUTOpii YKpalHW TpHBae 30poiHMIA
KOH(QIIIKT, HACNIZIKOM SKOTO BUSIBHJIACsS TUMYAacoBa BTpaTa YaCTUHM JIEPKaBHOI
tepuropii. Takum unHOM, B YKpaiHi 3 sIBUIIUCS HOBI Kareropii TepUTOpil — OKy-
roBaHi, MpuQPOHTOBI TOIIO, crienu(ika SKUX BUMarae i ocoOIMBOTO MiAXOLy
B Tajy3i peryjroBaHHsS BHOOpPYOro Tporecy. Takok AOCHTh TOCTpO IocTaja
mpobJjeMa BHYTPINIHBO MEPEMIIIEHUX OCi0, OCOONMBHUI TEpeNliK TpaB SKHX,
BKJIIOYal0uM BUOOpPUI TIpaBa, I1ie HaJeKHUTh YPErylboByBarH. /1o TOro X, yTBOpH-
JIMCSL HOBI a/IMiHICTPaTUBHO-TEPUTOPialIbHI OJMHUII 0a30BOTO PiBHS — 00’ €1HAHI
TEpUTOPIaIbHI TPOMAIH.

3akon Ykpainu «IIpo micnei BuGopm» Bix 14 mumHs 2015 poky BcTaHOBUB
3aCTOCYBaHHS PI3HUX BUOOPUUX cUCTEM y (hOPMYyBaHHI Pi3HUX MPEICTaBHUIIBKUX
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opraHiB MicueBoro camoBpsiayBaHHs [1]. Jlns BHOOpIB AemyTariB CiIbCHKHX,
CEJIMIIHMX Paji BU3HAUCHa Ma)KOPUTApHa CHCTEMa BiJIHOCHOI OLTBIIOCTI B OHO-
MaHJIaTHUX BUOOPUUX OKpyrax, Ha siKi MOAIISIETHCS TEPUTOPIs BIAIIOBITHO cena
(KUTBKOX CUJI, JKUTEJl SKHX JOOPOBIIBHO 00 €IHAIMCS y CUIBCBKY TPOMATY),
CeJIUIIA, TEPUTOPIsT YTBOPCHOT 00’ €THAHOI CITLCHKOT, CEHIIHOT TEPUTOPIaAIbHOT
rpoMaJy.

Jns Bubopis genyrariB BepxoBHoi Pamu ABronomHuoi Pecry6miku Kpum,
o0slacHUX, palilOHHUX, MICHKHX, PAHOHHHUX y MICTax paJi BU3HAYCHa IPOIOpIiiiHa
BHOOpUa cucTeMa B OaraToMaHAaTHOMY BHOOPYOMY OKPY3i 32 BUOOPYHUMH CITHC-
KaMHU MICIICBUX OpraHi3alliii MOJITHYHUX MapTiil 13 3aKPIiIUICHHSIM KaHUIATIB
3a TEPUTOPIaJLHUMHM BUOOPUMMH OKpyramMH, Ha SIKi MOAIUISEThCS OaratomaH-
JATHUI BUOOPYUI OKPYT, IO 30Ira€ThCsl 3 TEPUTOPIEIO BiMMOBITHO ABTOHOMHOT
Pecnyonikn Kpum, oGnacrti, paiioHy, pailoHy B MICTi, TEPUTOPIEIO MiCTa 3TiJHO
3 ICHYIOYMM aJIMIHICTPaTHBHO-TEPUTOPIAILHUM YCTPOEM a00 TEpUTOPIEI0
00’eiHaHOT TepuTOpiaiabHOl MichKol TpoMaan. [IpaBo BUCyHEHHS KaHAWAATIB Y
JIeNyTaTh BKa3aHWX BHINE MICIEBHUX paJi peati3yeThCsi BHOOPILSIMH Y BiAINOBIN-
HUX OararoMaHAaTHUX BUOOPYHMX OKpyrax 4epes MicleBi opranizaiii naptii (4. 2
cT.35). YBaxkaemo, 1110 BHOOpYA CHCTEMa, sika OOMEXY€ MpaBO BUCYBATH KaH[H-
JIaTiB 1HIIUM CyO’€KTaM, KpiM MOJITUYHHUX TapTiid, He Bianosigae Koncrutymil
VYKpaiHu Ta MDKHApOJHUM CTaHAApTaM MICIIeBOI 1eMOKpaTii.

Amnanizytoun BUOOpYE 3aKOHOJABCTBO Ta MPAKTHKy HOro peaiizaiii, MOXHa
KOHCTaTyBaTH, 1o 3akoH Ykpaiun «[Ipo micuesi BuGopw» Big 14 munus 2015
POKY BCTaHOBMB JIOCUTbH CKJIJHY 3MillIaHy cHCTeMy (OpMyBaHHSI OpraHiB Mic-
[IEBOTO CaMOBPSyBaHHs, (P)aKTUYHO BH3HAYMBINM HYOTHPH PI3HI CHUCTEMH JUIsI
HaJIaHHS MaHJaTa pi3HUM M0CaZ0BHM 0CO0aM MICLIEBOrO caMOBpsIyBaHHs. YnMm
CKJIaJIHIIIa BUOOpYA CHCTEMa, THM CKJIAJHILe TPOMaJsHaM, YIeHAM TEPHTOPi-
aJBHOT TPOMaJIH, 3pO3YMITH, SIK (QYHKIIIOHY€E MeXaHi3M (OpMyBaHHSI OpPraHiB, SIKi
MaroTh MPEACTABISTH IXHI IHTEPECH.

Ha namre nepexoHaHHsi, BHOOpYa cUCTEMa MOBHHHA OYTH 3pO3yMiJIOI0 CyC-
MUIBCTBY Ta CHpHHMarhcs BUOOPISIMHU SK CIpaBeJIMBa. BUHUKAIOTH CyMHIBH,
o BuOOpya cucTeMa Ha MicleBUX BuOopax 3a 3akoHoM Ykpainu «IIpo micuesi
BuOOpm» Bix 14 mumust 2015 poxy cnpuiiMaeThes CHpaBeUIMBOIO, a BIJITaK iCHY-
I0Th 3aCTEPEXEHHS I10/I0 JIETITUMHOCTI MICIIeBOI NPEeICTaBHUIIBKOI Biaau. Tak,
KaHJU/aT, SKUH TOCIB IepIIe MICIe Y CBOEMY OKpy3i, HE MaB rapaHTiii craru
JIeITyTaTOM MiCIIEBOT pajii; IPH IIbOMY KaHJIUJIAT, SKUH MOCIB YeTBEpTE Miclie, Mir
CTaTH JCTYyTaToOM Y IIbOMY K OKPY3i.

VYpaxoBylouu Iie, BiZICTOIOEMO TOYKY 30pY, IIO BHOOpPH OpraHiB MiCIIEBOTO
CaMOBpsAyBaHHsS ITOBMHHI BiOyBaTHCS 3a MIHIMQJbHOI YYacTi MOJITHYHUX
naptii. JlocBix mokasas, 110 3alpOBaJKEHHS MPONOPIIHHOI BUOOPUOi cHcTeMU
MPU3BOANTH JI0 TOTO, IO MEPIIOYEProBOro 3HaYECHHs Ha BUOOpax HaOyBalOTh HE
npodeciiiHi Ta 0COOMCTI AKOCTI KaHAUAATa, a HOT0 MapTiiiHa HaNeKHICTh. Takoxk
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MOKEMO CIIOCTEpiraTi Bce OUIBII JEKOPaTHBHHUM XapakTep MICIEeBUX paj i iX
BHUKOPUCTAHHSI 3 MOJITUYHOIO METOIO 1 JUIsi MACKyBaHH:I JIOOIFOBaHHS KOPIIOPATHB-
HUX YIPaBIiHCHKUX PillIEHb.

XapakTepHUM TMPHUKIAOM 3aTOTiTH30BAHOCTI MICIIEBUX BHOODPIB MOXYTh
CIIyTyBaTH IpPELEICHTH, SIKI MaJli Miclie i 4yac BuOopuoi kammanii 2015 poky.
Tak, micast BUOOpIB 3Ha4HA KUIBKICTH HOBOOOPaHHX JICIYTaTIB BiJMOBHIHCS
BiJl MaHJIATiB HAa KOPHUCTh KOJICT, SIKi 37100YJIM TipIIi pe3ylibTaTH Y TEPUTOPialib-
HUX BUOOpUYMX OKpyrax i He Oy oOpaHi 3a pe3yinbraraMu rojocyBaHHs. Takum
YHHOM, NPAKTUYHO HIiBEIIOETHCS TOJIOBHA 171es1 IPOIOPIIHHOT BUOOPUOi cCUCTEMH
3 BIIKPUTHMH CIIMCKaMM — 301IbIICHHS BIUIMBY BHOODIIB Ha ()OPMYBaHHS Tep-
COHAJILHOTO CKJIay MICIIEBUX paj 4epe3 OOpaHHs JemyTaTaMH KaHAWAaTiB 3
HaMBHIIMMHU €JIEKTOPAJIBHUMH pe3yiabraramu. Hampukiaz, i3 BHOOPYOTo CHHCKY,
BHCYHYTOTO OJIHIEIO 3 MapiIaMEHTCHKUX MOJITHYHHUX CHJI 10 BiHHMIIBKOT oOnac-
HOI pajiu, TiCJIst OTOJIOICHHS OCTATOYHHX PE3YJIbTaTIB TOJI0CYBaHHS BiIMOBHIIHCS
BiJl OTpHMaHHs MaHAaTiB 52 kanauaary, abo nonan 80 % Bij 3arajabHOTrO CKIIaLy
pamu [2].

Binomi BUnaaKxu BiIMOBH JICIYTaTiB BiJl y’Ke OTpUMaHuX Manjaaris. Tak, cra-
HoM Ha 25 smcromana 2015 poku, Bubymu 16 nemyrariB PiBHeHCHKOI 0oOnacHOi
panu i3 64, 00paHuX 3a MiCsIIb /10 TOro (ToO0TO 25 % BiJl 3arajbHOTO CKIIAAY Paan).
Y MuxkonaiBebKiit 06npasi Bubymu 8 nemyraris i3 64 (12,5 %), XKutomupcebkiit — 7
i3 64 (11 %), Tepromninbebkiit — 5 13 64 (7,8 %) [3]. YHACHIIOK TakuX Aild peaib-
HUH JIeMyTaTChbKUil KOPIyC CKIIaJaeThCs HE 3 0Ci0, SKUX MiATpUMaB BHOOpEIb,
a IHIIUX, K He OyJIM MiATPUMAaHI KUTEISIMH aJIMIHICTPaTHBHO-TEPUTOPIATEHUX
OIVHUIIB.

[lix yac MiATOTOBKH J0 HACTYIMHUX MICIICBUX BUOOPIB CIIiI BUIIPABUTH MOXK-
JIMBI MpoOIeMHI MOMeHTH, 30kpeMa: 1. Kanaunar Big momitnyHoi maprii Moxe
HaOpaTH TepeBakHy OiBLIICTh TOJI0CIB BHOOPIIB y OKPYy3i, aje He OTpUMAaTH
MaH/aT 1 He MOTPAMUTH J0 pagd, 00 HOro mapTis B IUJIOMY B YCbOMY MICTi/
paiioni/obnacti HaOupae MeHIIe npoxigHoro Oap’epa. 2. Jleski OKpyrd MOXyTb
OyTH B3araji He MPEJCTABICHI Y PaJii, a IesKi — MOXKYTh MaTH KiJibKa JICMyTaTiB.
€ IpUKIIaH, KOJIX 3 OTHOTO OKPYTY OOMPaIOThCS YOTHPH KaHAUATH, 8 B OKPEMHUX
OKpyrax — >KofiHOro. 3. SIKIIO SKach MOJITHYHA CHJIA HEIOOIHUTH CBOET MOITy-
JIIPHOCTI ¥ BHCYHE MEHIIY KiIbKICTh KaHJMJIATiB, HIXK OTPUMA€E MaHJATIB, TO IIi
Micls B pajii 3aJIMIIAaThCsl HE3alIOBHEHUMH (BaKaHTHHMH), @ JI0 KiHISI TEPMIHY
TTOBHOBA)XEHb MICIIEBOI paJiu.

3aKoHOIaBCTBO YKpaiHM, Ha ajlb, HE Nependayac oOMeXeHb 100 Oalo-
TYBaHHSI B IPEACTaBHUILKI OPraHM MICIIEBOTO caMoBpsiayBaHHs. [/lo HaciiIkiB
LIOTO MO)KHA BiJIHECTH TOJIOXKEHHsI cT. 7 3akoHy Ykpainu «IIpo craryc nemy-
tariB MicueBux pam» Big 11 mumas 2002 poky, y sIKiif 3 ypaxyBaHHSIM pillleHb
Koucrurymiitroro Cyny Ykpainu 4iTko 3a(hikCOBaHO, 110 ISy TaT MiCIICBOT paJiy,
SIKMH 1epeOyBace Ha 1oca/ii KepiBHUKA MIiCLIEBOI0 OpraHy BUKOHABUOI BJIa/IN UM Ha
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IHIIIH 1ocaji, Ha SIKy MOIIMPIOIOThCS BUMOTM KOHCTHTYILIT Ta 3aKkoHIB YKpaiHu
1110710 0OMEXEHHSI CyMICHUIITBA, HE MOXKE TIOE€THYBATH CBOIO CITY>KOOBY JTisUTbHICT
Ha Wil Tocai 3 Mocajolo CLIBCHKOTO, CEJIUIIHOTO, MiCBKOTO TOJIOBH, CEKpeTapsi
CUIBCHKOT, CENTUIIHOT, MICHKOT paJiv, TOJIOBU Ta 3aCTYITHUKA TOJIOBH PalOHHOI y
MICTI, palilOHHOT, 00JIACHOT paJin, a TAKOXK 3 1HIIIOK POOOTOO HA MOCTIHHIN OCHOBI
B paJiaX, iXHIX BUKOHABYMX OpraHax Ta arnapari. Takum 4nHOM Oyiu CTBOpPEHI Bij-
MOBI/IHI TIEPEAYMOBH JUISI BIUTUBY OpPraHiB BUKOHABUOI BIIaJI Ha Chepy MICIIEBOTO
CaMOBPSIYBaHHS 13 CEPEIUHM, YHACIIIOK YOr0 MEpeBakHA OUIBIIICTh KEPiBHU-
KiB MICLIEBHX JICp’)KaBHHUX aIMiHICTpalliil Oyina oOpaHa He TUIBKH JielyTaTaMu, a i
roJIOBaMH PaiOHHUX 1 oOacHUX pan [4, ¢. 320].

[IpomonyeMo Ha 3aKOHOAQBUOMY PiBHI 3aKpilMTH Ha MICIEBHX BHOOpax
BUOOpUY CHCTEMY 3 BIAKPHUTUMH TEPCOHI(DIKOBAHUMH CIMCKaMH, MPO Ky IOJi-
THUKM 0arato TOBOPHJIM W OOILSUIM BIIPOBAJUTH, OIHAK Ha IMPAKTHI I[OTO HE
BiZOyn0OCs, a/pke B CydaCHMX yMOBax IOAAJBIION0 pedopMyBaHHS MiCLEBOi
MyOIiyHOT BiIaJM HAA3BUYAMHO BXJIMBUM € MOUIYK ONTHMAlIbHOT Mojeli Gop-
MYBaHHSI TOJIOBH Ta IHIIKX TOCAJ0BUX 0Ci0 MICIICBOI IepKaBHOT aqMiHiCcTpaIlii Ta
CUIBCBHKOTO, CEJIUIIIHOTO, MICHKOTO TOJIOBH, CTAPOCTH 1 JIeTTyTaTiB MiCLIEBOI pajiu.
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EXFEDo

Kamincoka HaraJgis BacuaiBaa

npogecop Kaghedpu KOHCMUMYYitIHO20 Npasa ma npas JoOUHU
Hayionanvhoi akademii énympiwnix cnpas,
O0OKMOp 10PUOUYHUX HAYK, Npogecop,
(m. Kuis, Yxpaina),

Jemunenko Bonogumup OnekciioBny

npogecop Kagheopu KOHCmMUMyYitiHo2o npasa ma npas JoOUHU
Hayionanvuoi akademii enympiwnix cnpas,
KaHOUOam 1opuoudHUx Hayk, 0oyeHm,
(m. Kuis, Ykpaina)

TEOPETHUKO-ITPABOBI JETEPMIHAHTY KOHCTUTYILIMHUX
IIHHOCTEM

Amnaniz nonoxenb Koncrutyuii YkpaiHu 03BOJsi€ CTBEPIPKYBaTu TpO Te,
1[0 Ha HAWBHIIIOMY 3aKOHOJABYOMY PiBHI 3aKPIIJICHO 3arajlbHONMBITI3AIliHI Ta
MOpAJIBHI 1]Ieaiy, JEMOKPATHYHI IIHHOCTI TOMIO. 30KpEMa <«JTFOIMHA, il KUTTH,
YeCTh 1 TiIHICTh, HEJIOTOPKAHHICTH 1 Oe3IeKa BU3HAIOTHCS B YKpaiHi HAHBUIIO0O
comianpHoro HiHHicTIO. [IpaBa 1 cBOOOAM JIIOMMHM Ta iX rapaHTil BU3HAYaIOTh
3MICT 1 CIIPSIMOBAHICTh JIsUTBHOCTI JCPIKaBH, JICpiKaBa BiNMOBIAE MEPE]] JIFOIHU-
HOIO 32 CBOIO JisTbHICTh. Y TBEp/KEHHsI 1 3a0e31edeHHsI paB 1 CBOOO JIFOIUHU €
TOJIOBHUM OOOB’SI3KOM JIepKaBm» (CT. 3)».

Pa3oM 3 TUM y BITUM3HSHUX JIOKTPUHAIBHUX JUKEpPETax OCTaHHIX POKIB 1HO/I
3’SIBJISIIOTBCSL POOOTH, NMPUCBSYCHI NMPABOBUM iJeajiaM, MOAESIM 1 CTaHAapTam,
KOHCTUTYIIIHHUM IiHHOCTSIM. Ha Hale nmepekoHaHHs, BKpai BaKJIMBO 3 SICYBaTH,
HacaMmImepe/, iX MpaBoBY MPUPOJLY W CyTHICTh, BAOKPEMHTH PI3HOMAHITHI MIX0AN
JI0 TEPMIHOJIOTIYHOTO BU3HAYEHHS 3raJJaHUX KaTeropiu.

3Ba)kalouM Ha 3a3HAYCHE BUILE, BUHHMKAE MMUTAHHS: 10 TaKe I[IHHOCTI 3ara-
JIOM Ta KOHCTUTYIIiFHI MIHHOCTI 30kpema? Ha »aib, HCOMHO3HAYHI Ta HE 3aBXKIU
YiTKI BIANIOBIZ MOYKHA 3HANUTH B ICHYIOUMX HAayKOBHX IyOuikamnisix. Tak, kareropis
«UIHHICTBY» O3Ha4Yae€ TeBHE 0Jaro, 3arajbHe MO3UTHBHE 3HAYEHHS THX YM IHIIHX
SIBHII] SIK JUTSI OKPEMOT JTFOJIMHU, TaK 1 JUIs PI3HOMAHITHHUX COLIAIbHUX CIUTBHOT. Le
yHiBepcalibHa i 6araToBUMipHOIO, IIMPOKO aCMEeKTHA KaTeropist, 110 MOIIUPIOETHCS
MIPAaKTUYHO Ha BCi c(epH JIIOJICHKOTO0 )KUTTS. BoHa BioOpaskae CyTHICTb 1 B TOH ke
Yac CTAaHOBHTbH YMOBY ITOBHOIIIHHOTO iCHYBaHHS Cy0’€KTa, 00 €KTIB IIEBHHUX CYC-
MiJTBHUX BIHOCHH, BUXO/ISIYH 3 IIbOTO IIIHHOCTI € 00’ €KTaMH IHTEPECIB JFOIMHU.

O4YeBHIHO, [0 MOKHA BHOKPEMHUTH COIaJbHHUN, MpaBoOBUil, (inocod-
ChKHIA, GKOHOMIYHHMHI Ta IHIII acleKTH pO3yMiHHS IiHHOCTeH. BoHM BHpakaioTh
YCTaHOBKH, 3pa3KH YM TIEPEBArd, OPi€HTAIlil, IHTEPECH OKPEMHX OCi0, TpyI Cyc-
mijgbcTBa TOIO. «I[iHHICTBY — IIe SBUIIE 1 TPOLIEC JYXOBHOTO a00 MaTepiaabHOTO
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XapakTepy, 110 MalOTh TO3UTHBHY a00 HETaTUBHY 3HAYYILICTh ISl OKPEMOTO 1H U~
BiJTa, COIIaJIbHOI rPpymH a00 CyCIiJIbCTBA B IIJIOMY, 3/[aTHI CIIyT'yBaTH iX iHTepecam
i MeTi. Takox 1e KpuTepii UIs OLIHKH, BOKJIMBHUH 1HAWKATOP, IO BiJI3HAYAETHCS
MEeBHUMH TIepeBaramu (4ecHoTaMu) Tomo. L{iHHOCTI MOXKYTh OyTH a0COMOTHUMH,
0e3yMOBHUMH i1 Oe3MepEeUHUMH, PIBHUMH 3@ CYTTIO, MICTUTHUCH Y JIFOACHKIH CB110-
MOCTi, MUCJICHHI, II¢ HC 3HAHHS, 1110 HC HAJICKUTH Hi IO ICTUHH, Hi JO HETPaBIIH,
BOHH MAIOTh BJIaCHY CaMOOYTHIO OCHOBY.

IiHHICTh BiIA3EpKAIIOE CYTHICTh, TOMAI SK I[IHHICTH y TpaBi — II¢ IIKaJa
BUMIPY TOTO CYTHICHOTO, I[0 JIO3BOJISIE MPaBy 30epiraTu CBOI CYTHICTh, CIIPO-
MOXKHICTB CJIyTyBaTH METOIO i 3acO00OM 3aI0BOJICHHS HayKOBO OOIDYHTOBAaHHUX,
COLIIAJIbHO CHPaBEUIMBHUX 3arajbHOJIOACEKUX TOTped Ta IHTEPECiB TPOMajsH
i ix 00’eqHanb. [IpaBo K MeTa CyCIHIBCTBA, IO TEpeOyBa€E B IPOMAISTHCHKOMY
CTaHi, € JJIsl JIIO/ICH BUIMM ITPHHIUIIOM, 3 SIKOTO TOBUHHI BUXOJUTH BCl MAKCUMH,
110 CTOCYIOTBCSI CycCITIbCTBa. [IpHHIIMNHN, 3aBNAHHS 1 poIib, cienudiky TpUpoan
MpaBa MPAKTHYHO HEMOXKJIMBO OCATHYTH 0€3 I[IHHICHOTO BHMIpY.

I3 3akpituleHHAM I[IHHOCTEH Ha KOHCTHTYLIHHOMY pIiBHI BOHHM HaOyBaloTh
3arajibHOIOPUIMYHOTO 000B’ SI3KOBOTO 3HAYEHHSI, CTAIOTh OCHOBOIIOJIOKHUMH Opi-
€HTUPAMH CYCITIJIBHOTO 1 IepKaBHO-TIPaBOBOT0 pO3BUTKY. besymoBHo, KoHcTuTy11is
VkpaiHu Ha HaMBHIIOMY INIPaBOBOMY piBHI 3adikcyBajia HM3KY BHU3HA4aJIbHUX
I[IHHOCTEH, SKi BITBOPIOIOTH BaXJIMBI i7el Ta TpaauIlii YKPaTHCHKOTO HapOy,
TOMY BHU3HA4alOTh 3aBJaHHs, Ta OCHOBHI HApsIMU KOHCTUTYIIHHO-IIPAaBOBOIO Ta
HILIOTO Tally3eBOT0 PETYIIIOBAHHS, HAIlIOHAIBHOI IIPABOBOT CHUCTEMH.

MoskHa IOTOUTHCH, 10 KOHCTUTYIIHHI I[IHHOCTI — II¢ CBOEPIIHUN KYJIBTYP-
HUH «KOJI», CENN(pIUHICTh SKOTO 3yMOBJIEHA THM, 10 KOKHA KYJIETypa HOPOKY€
CBOIO, JIMIIE il MpUTaMaHHy LiHHICHY cucTeMy. Lleit «kom» 3abesnedye mporec
KyJIBTypHOI izeHTH(diKaii 0coOOMCTOCTI, CycHIbCTBA 1 Hallii Ta PO3BUTOK HaIllio-
HAJIBHOT CBIJIOMOCTI, 30epirae HaIlito SIK HOCisl YHIKaJIbHOTO, CAaMOOYTHBOTO, JIUIIIC
iif mpuramanHoro. BomHouac Ha BITUM3HSHOMY PiBHI KOHCTUTYIIIHHO periiaMeH-
TOBAHO 1 3arajibHOCBITOBI YHIBEpCAJIbHI I[IHHOCTI, IO CTaJIH 300yTKOM CBITOBOT
KYJIBTYPH, TIOJIITHKO-TIPABOBOi JTyMKH Ta MPaKTHKH.

Hanpuknan, Ha Hamie NepeKoHaHHs, BiJ3HAYMMO 3-ITOMDK KOHCTHTYIIIH-
HUX I[IHHOCTEH TaKi: KOHCTHTYIIOHAJI3M, JIEMOKPATis, JCTITUMHICTh MyOIi4HOT
BJIaJIM, HAPOJIHUI CYBEPEHITET, CYCIiJIbHA Oe3IeKa 1 CycnibHUN OPS/IoK, paBa
i cBOOO/IM JIIOIMHH, BEPXOBEHCTBO TIpaBa Ta BEPXOBEHCTBO 3aKOHY, MOALT BIIA/IN;
MPUHIMIH COLIANBHOT CIIPaBEVTMBOCTI i HE3aJIe)KHOCTI Cy/IiB To1o. Bonn Bu3Ha-
Yal0Th 3MiCT KOHCTUTYIIIHUX MPUHIMITIB 1 HOPM, B3a€MOIIOB s13aHi 3 yCTAaHOBKaMHU
Ta JJOKTPHUHAILHIUMH OPIEHTHPAaMU IHTepIpeTarii (TViyMa4eHHs ) KOHCTUTYLIHHOTO
TEKCTY, JCTaNI3yI0ThCsl Ha PIBHI IHIIMX Tajly3eBUX I MDKrally3eBUX MPUHIIUIIB,
MPaBOBUX aKTiB, IPaBO3aCTOCOBHOI PAKTHKH.

BaxnuBo, 1100 3rajfani Ta iHII KOHCTUTYIIHHI IIIHHOCTI CIPUIMAJIKICh CyC-
MIBCTBOM, OyNH €(EeKTHUBHI, JONUIbHI Ta CBO€YACHI... 3aBISKUA aKCIONOTIYHIM
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OCHOBI, BIJJOOpa)karo4W MOpaJIbHI OPIEHTHPU W 3arajJbHONIONCHKI HaJ0aHHS,
CIIO/IIBAEMOCH, BJIaCHE KOHCTHUTYIIMHI IIHHOCTI MOKJIMKaHI 3 JeKIapalliii nepe-
TBOPHUTHCH Ha JIi€BI THCTPYMEHTH 3aJ0BOJICHHS 3aKOHHHMX IHTEpeciB 1 moTped
JIIOJIMHY, TEPUTOPIAIbHUX I'POMaJl, YCTaHOB Ta OpraHizaiiid Tomo, 3a0e3neunTH
OajyaHc I[IHHOCTEH MyOJIiYHOrO ¥ MPUBATHOTO XapaKTepy, CIIBBIHOIICHHS CyBe-
peHITeTy nepkaBU U 0COOHMCTOI CBOOONM, B3a€MOJIIO JIFOJAMHHU, CYCHUIBCTBA 1
JICpIKaBH, 1 11e Bce HE3BaXKAIOUM HA MOXKIIMBI BUKJIMKH Ta 3aTPO3U Cy4acHOCTI.
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Kuuan Oxcana IlerpiBna

KYPCAum iopuouiHo20 haxyivmemy
Araoemii [lepoicasnoi nenimenyiaproi ciyscou Yxpainu
(m. Yepnicie, Ykpaina)

THTEPIIPETAIISI TA BAJJAHCYBAHHSI KOHCTUTYIIITHAX
IIHHOCTEW I ITPAB JTIOAWHU

KoHCTuTY1Iis € TEBHOIO CUCTEMOIO TIPUHIINIIIB Ta LIHHOCTEH, SIKi € pe3yibTa-
TOM CIUTBHOT JisUTBHOCTI JIFOAICH Ta CciibHOT 3romu. CymoBi OpraHu 31iHCHIOITh
MPaBOCYS, 1 BOHM MalOTh POOUTH 1€ HAJIEKHUM YHHOM, a HOCIT TeBHUX I[IHHOC-
TEH MarOTh BUpXaTH Il LIHHOCTI ¥ 3aXHIIaTH 1X.

He MokHa He 3a3HAYMTH TPO CHCTEMY KOHCTUTYIIMHHX IIIHHOCTEH 3apy-
ODKHMX KpaiH, 30KpeMa PO aMEepUKaHCBKY, sika TsDKie JI0 IHHOCTEH cBOOOIH, a
TaKOK KOHTHHEHTAIIbHO-€BPOIEHCHKY CUCTEMY, sika micist JIpyroi cBiToBoi BiliHH
rmoyvajia CXHISTHCS 0 171e1 3aXUCTY JIFOICHKOI TiTHOCTI.

Jlronchka TiHICTh 3HAXOMUTHCS HA BEPIIMHI KOHCTUTYLIWHHUX IIHHOCTEH 1
KOHKPETH3YEThCS 3aJI€)KHO Bijl IEBHUX JIFOICHKHUX MTPABUIL.

KoHcTuTyiliHI I[IHHOCTI MOJSTAaOTh y IX 3[JaTHOCTI CIYT'yBaTH METOI U
3ac000M 33/J0BOJICHHSI HAyKOBO OOIPYHTOBaHHUX, COIIaIbHO CIIPABEITUBHX 3arallb-
HOJIFOJICBKUX MOTPEO Ta IHTEPECiB TPOMAJISH 1 iX 00’ €JHAHb, TOMI SK I[IHHOCTI B
MpaBi BapTO CHPUIMATH SK IIKAITYy BUMIPY CaMOTro TIpaBa, Jie IIIHHOCTI Ipasa sK
MpaBOBI 11eayin He JumIe € (pakToM MaHiBHOI IPaBOCBIIOMOCTI, a i 3aTBEPIKY-
I0ThCSl B TPABOBHX MPUHIIMIIAX, 3aKPIIUICHHUX Y JDKEpesax mpasa.

3 mo3wu1ii 3aBaHb KOHCTUTYIIHHOTO PEry/TIOBaHHS BapTO OCTABUTH MUTaHHS
PO YMOBH PEANIbHOI JIii PaBOBUX IIIHHOCTEW 1 MPUHIMIIIB, aJpKe MPaBOBI IiH-
HOCTI ¥ IPUHIIMITY TOBUHHI 3a0€3MeuyBaTi 0aJlaHC IHTEPECIB K Cepell yYaCHUKIB
BJIaJTHUX BIJTHOCHH, TaK 1 y BIIHOCHHAX MIX JICPKaBOIO Ta 0COOOIO.

VY Gararbox BHIaKax 3MICT IpaBa 3a 3arporpaMoOBaHNil THMHU BUIUMH ryMa-
HITAPHUMHM 3acajaMd i I[IHHOCTSIMHM, IO YTBOPIOIOTH HOTO 3aralibHOJIIONCHKHNA
BUMIp 1 3yMOBIICHI CaMOIO CYTHICTIO CyCIUIbCTBA, TPUPOJIOIO JIFOMHU. [CHYBaHHS
npaBa 0e3 HHX BaXKO YSABUTH. MeThCs, 30KpeMa, Mpo MPUHIHIHE 1006POCO-
BICHOCTI, HE3JIOBXKMBAHHS IPaBOM, JOTPHUMAHHS JIOTOBOPIB, NPHHIMII, SIKHN
BCTAHOBJIIOE, [0 PIBHUH HaJ| pIBHUM HE MOXKE MaTW BIaJ¥, NPUHIMI, 3T1THO 3
SKMM HE MOYKHa OyTH CYJICIO Yy BiIacHii cnpasi» [2, c. 31].

Jocsrtu 6anancy MK IIMMHU TPUHIMIIAMH MOXIIMBO B paMKax NMPHHIUITY
nponopuiiHocTi. PO3yMiHHS IOTO MPHUHIIUITY € BRKJIMBHUM, 3 TOYKH 30py BH3HA-
YEHHS JIOIyCTUMOTO OOMEXEHHS TIpaB JIOJMHUA Ta (OPMYITIOBAHHS KPUTEPIiB
3aKOHHOCTI Jii OpraHiB Bjiaad. 30BHIIIHI aclEeKTH OOTPYHTYBaHHs OajaHCy-
BaHHsI HE TIJJAIOTHCS JIOTIYHUM OIEpallisiM, OCKIJIbKA BOHHU CITUPAIOTHCS Ha
MPUMYIICHHS Ta IPaBIONOAIOH] TPUYNHY 1 HACIIIKM TeBHUX it [1, c. 576-577].
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Lle € BU3HAHHAM TOTO, IO MPOIEC YXBAJICHHS PIlIEHb MMOB’s3aHUN 13 yMO-
BaMU OOMEKEHOTO JOCTYIy 10 iH(opMaIlii: y 3aKOHOJaBYOMY MPOIIECi JOBOII
CKJIQJIHO Tiepe10aynTH Bei (pakTH4HI 0OCTaBUHM 3aCTOCYBAHHSI 3aKOHOIPOCKTY;
y CYIOBOMY TIpOILECi Taka OOMEXKEHICTh JOCTymy 10 iHdopmalii 1mos’s3aHa i3
TaKTHKOIO 1 CTPAaTeri€lo CTOPIH y MPOLECi, TOMY Ha Cyj MOLIMPIOETHCS BUMOTa
MMOBHOT'0, BCEOIYHOTO 1 00’ €KTUBHOTO PO3MNISIY CIIPABH Ta YXBaJCHHS OOIPYHTO-
BaHOTO 1 BMOTHBOBAHOTO PIllICHHS.

CTOCOBHO 3alpOBaKCHHSI BHCOKHMX CTaHJAPTIB 3aXHCTy INpaB JIIOJHMHU
y mpakruni Koncruryuifinoro Cymy citifi Takok MaTh Ha yBasi 3iCTaBJIEHHS i
KOHKYPEHIIT FOpUCIAMKIIN y CBITI BepxoBeHcTBa KoHcrutymii YipaiHu 1mono
MIDXXKHAPOJHUX JOTOBOPIB. Y IIOMY aCIEKTi PilllcHHs €BPONECHCHKOTO Cy1y 3 IPaB
JIIOJIMHU HTEPHPETYIOTh 1 KOHKPETHU3YIOTh IMONoKeHHs: KOHBEHIIT mpo 3axuct
MIpaB JIFOJIHU 1 OCHOBOIIOJIOXKHUX CBOOOJ. | TYT MOXKJIHBI /1Ba BapiaHTH.

[o-nepie, Koncturyniviauit Cy Moke HaJlaBaTé OLIbINE 3HAYCHHS KOHCTH-
TYLIIHUM TapaHTisSIM [TpaB JIFOJJMHH, OCKIJIBKH TaKi MOXKYTh BUSIBUTHCS IIHUPIIUMHU
3a KOHBEHIII}HI rapaHTii.

[To-npyre, Koncruryuitiauii Cys 3riJHO 13 TIPUHIIUIIOM APY>KHBOTO CTaBICHHS
JI0 MDKHApOJHUX JIOTOBOPIB MOXKE HaJaBaTH MDKHApOAHO-KOH(QOPMHE TiIyMa-
yeHHs1 nostoxkeHHst Konerurynii Yipainu. Tak, y Takomy CBITII CIlijJi HaJaBaTH
IHTEpITpEeTallilo0 CyTHICHOTO 3MICTy HEMOPYIIHOCTI ITpaBa MPUBAaTHOI BJIACHOCTI Ta
MPABOBUX ITiJICTaB HAOYTTs [TPaBa HA MAHO CaMe Y CBIT/II KOHBEHIIIMHUX rapaHTii
MHUPHOT'O BOJIOJIIHHSI MaiiHOM, 3BayKaro4M Ha HaJIMIPHO PECTPUKTHBHY 1 HETOCIIi-
JOBHY npakTuky Bepxosnoro Cyny Ykpainu.

OpHi€0 3 BIACTHBOCTCH MpaB JIFOJAWHU € 1X 37aTHICTh BBAXKATHCS YHIBEp-
caJIbHOIO I1iHHICTIO. TOOTO BOHM MalOTh 3HAUEHHS ISl OYb-SKOTO CyCIUIBCTBA
IPOMaJITHCHKOTO THUITY, HE3aJEXHO BiJl HalliOHAIBHO-KYJIBTYPHOTO KOHTEKCTY.
JloCHUTB CHIPHUM € NMUTaHHS I0A0 ICHYIOYMX Yy MDKHApPOJHHUX JOKyMeHTax (op-
MYJIFOBaHb TIPaB 1 CBOOO JIFOJMHU Ta TPOMAJISTHUHA, OCKIIBKH B pa3i BUPOOICHHS
TaKUX y3araJbHIOIOYHX IOPUANYHUX MTOJIOKEHh HEMUHYYEe BUHUKAIOTh IUTaHHS, 3
sikoi Teopii paB BUXOJUTH Ta sIKi CTaHAAPTH B 111 cdepi BBaxkaTn B3iprieM. [Ipore
CKJIJIHOIII TIPAaBOTBOPYOTO IPOIIECY HE BUKIIOYAIOTH 17€1 MOMKIIMBOTO BUKOPHC-
TaHHsI IPaB JIFOIUHHU 5K [[IHHOCTI, CIIUIBHOT [T BChOTO CBITY.

Hacamnepen, iX yHiBepcaJbHICTb TPOSBISIETHCS B TOMY, 10 BOHU BHpa-
JKAFOTh IHTEPECH, Bifl SKUX 1HIUBIJ HE MOXCE BIIMOBUTHCS — XHTTS, CBOOOY,
BJIACHICTB, YeCTh TOII0. Kpim Toro, mpasa i cBOOO/M JIIOAMHM Ta TPOMAJSIHUHA €
3ac000M 3aXHMCTy BiJI BTpy4YaHHs JIep>KaBU B IEBHI C)epH CyCHIBHUX BiJTHOCHH
1 BIIMOBITHO 3ac000M peasizaiii cBoOoau iHauBIAIB. [Ipy 11bOMY BOHH HaIAOTh
MOXKJIMBICTh BIUIUBY 3 OOKY TPOMaJIsIH Ha YNPaBIiHHS JEPKaBOIO (HANPUKIIA,
BHOOpUI MpaBa) Ta yXBaJCHHS IOJNITHYHUX pillleHb (y TPOMAJSIHCBKOMY CyC-
MUIBCTBI IO MPOLIECY OOTOBOPEHHS TaKWX PILIEHb Yepe3 BiMOBIIHI MeXaHI3MU
3aJy4aroThCsl HOTO WIEHH, CyCHuUIbHI iHCTHTYLIT). CIIil TaKOXK CKas3aTH, 10 came
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IpaBa JIIIMHYU € MiJICTaBOIO JUIS B3a€EMOMOPO3YMIHHS Ta B3aEMOJIIT MpeCTaBHH-
KiB PI3HHUX KYJBTYD, 1 B IbOMY TaKOX MPOSIBIISIETHCS X YHIBEpCAIbHICT. OCKIIBKN
npaBa JIIOIMHK Tiepe0adaioTh CTaBICHHS /IO KOXKHOTO SIK JIO HOCISI TAaKUX IPaB,
TO BOHM 3a0€3MeuyloTh CHPUHHATTS IHIIOrO0 Cy0’€KTa BIHOCHH SIK PIBHOTO.
OTrKe, BOHH BUKIIIOYAIOTH TEOPII0 «HEIOJIIOAMHIY», CTaBJICHHS 10 IHIINX YJICHIB
CYCIIIBCTBA TUTBKHU SIK JIO 3aCO0y pearizallil BiacHux intepeciB. ToOTo B rpomMa-
JITHCBKOMY CYCIUTBCTBI HAJICKHICTD JIFOMUHH JIO 1HIIO! COI[IaJIbHOT YM €THIYHOT
TpYITH, CIIOBIIyBaHHsI IHIINX NONVISAIB 1 MEPEKOHAHb HE MOXYTh OyTH TIiJICTaBOIO
JUIsl HEMIOBary JIo Hei.

VYkpaiHa € coliajgbpHOI0 JepkaBor. lle miATBepKYyEThCS KOHCTHTY-
[ITHO-TIPAaBOBOK0 HOPMOIO, IO JIFOMUHA, 11 JKUTTS, 370POB’S, Y€CTh 1 TiAHICTH,
HEJIOTOPKAaHHICTh Ta Oe3MeKa BHU3HAIOTHCS B YKpaiHl HaWBHUIOK COLIAIBLHOIO
ninHicTio. Konctutyniss Ykpainu 0a3yeThcsi Ha CUCTEMI TaKUX COLliaTbHUX IliH-
HOCTEH, 1010 SIKMX Y CYCIIUIBCTBI BXKE IMaHy€e KOHCEHCYC Ha JIEMOKPAaTHYHHUX
3acazax [3, c. 165].

A oTxe, TSUTBHICTB JIepXKaBU TIOBHHHA 30CEPE/KYBATHCS 1 HABKOJIO 3a3Ha-
YEHUX BHIIE I[IHHOCTEH.

VY 3rajaHoMy KOHCTHTYIIHHOMY NPHIHCI 30POB’S BU3HAYCHO SIK IIHHICTh
i MEpPBUHHY Ta BUXIJHY MEPEyMOBY KUTTEMISUIEHOCTI KOKHOI JroauHu. ToMy i3
YHCIICHHUX TIPaB, Ki nepeadadae OCHOBHUI 3aKOH HAIIOT JIep>KaBH, MOYKHA BUII-
JIMTHU TIPaBO JIIOIUHU Ha OXOPOHY 3JI0pPOB’S SIK IIPaBO, SIKe rapaHrtye ii ¢izuuHe
iCHYBaHHS 1 € YMOBOI 3a0C3ICUCHHS 3MIHCHCHHS BCIX IHIIUX IpaB JIFOJWHU.
3aKOHO/IaBCTBO YKpaiHH BH3HAUAE 310pOB’ S SIK CTaH MOBHOTO (Di3UYHOTO, JTyIIEB-
HOTO ¥ colLiabHOrO ONaronoiayyds, a He TIJIbKH BiJICYTHICTb XBOPOO i (hizn4HUX
nedektiB (cT. 93 OcHOB 3aKOHOAABCTBA YKpaiHU ITPO OXOPOHY 310poB’s) [4].

CrnipoOu 1esIKnX BYEHHMX IHTEPIPETYBATH I[IHHOCTI 4Yepe3 3BaXKyBaHHS CycC-
MUIBHOT KOPHCHOCTI JEp)KaBH, €THIYHUX, KYJIBTYpHHX (DaKTOpiB, TpPaaWIii,
COLIAJIBHUX TPYII UM €T, MPiOpUTETIB y chepi MKHAPOIHUX BITHOCHH BCTyIa-
I0Th Y NPOTUPIYYS 3 THM, IO IIIHHOCTI Y NpaBi BU3HAYAIOThCS 4Yepe3 MperMer
PETyJIIOBaHHS CYCIUIBHUX BITHOCHH.

SIK BUCHOBOK, MOYKHA CKa3aTH, 10 OCHOBHI IHHOCTI KOHCTUTYIIIHHOTO JIaty
Vkpainu 00’€KTHBOBaHI B NPUHIUNAX Ta HOpMax KoHCTHTYIIIHOrO 3aKOHOIAB-
CTBa, cepe]l SIKUX BapTO BUOKPEMHUTH TaKi: JIIOANHA, ii dKHUTTA 1 3110POB’s, YECTh 1
TiIHICTB, HEIOTOPKAHICTS 1 Oe3reKa.

Takwuit nepenik He € BUYEPITHUM, a TOMY MOXKHA BUJIITMTH HU3KY IHIIUX IiH-
HOCTEH KOHCTUTYIIHHOI cucTeMn YKpaiHH, OfIHAK, Ha HAIly AYMKY, BOHU Oy1yTh
MOX1THUMH BiJ] BUII[CHA3BAHUX KOHCTUTYIIHUX I[IHHOCTEH.
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Kipin Poman CraniciaBoBny

npogecop rkagedpu acpapHozo, 3emMeIbH020 MAd eKOL02IMHO20 NPasa
Hayionanvrozco ynisepcumemy « Odecoka iopuouuHa akademisny,
O00KMOP 10PUOUUHUX HAYK, OOYEHIN
(m. Ooeca, Ykpaina)

3AKOH ITPO EKOCTPATETTIO 2030:
HNEPHEKTUBU EKOJIOITYHUX LIIHHOCTEM

KoHnctutyuis Ykpainu, sSiK JUKEPEIo eKoJIOTYHOro NpaBa, MiCTHTh HaBaXKIIH-
Billli HOPMH, IIO PEryJIIOIOTH BITHOCHHH Y T'ally3i B3a€MOJii JFOAMHU 1 JOBKIIIISL.
L{i HOpMU TTOBMHHI PO3IISAATHCS 1 SIK 3arajbHi KOHCTUTYIIHHI 3acaji eKoJIoTid-
HOTO TIpaBa 1 sIK CIEIialibHI MPHUITUCH BUINOI FOPUIUYHOI CHIIM IOAO0 OKPEMHUX
€KOJIOTTYHHX BiJHOCHH Ta IXHBOTO 00’ €KTHO-CY0’€KTHOTO KOJIa.

Taxk, BiamoBigHO 10 cT. 3 KoHcTHTYIIT YKpaiHU «JTFOMUHA, i1 )KUTTS 1 3710pOB A,
YeCTh 1 TiIHICTh, HEJIOTOPKAHHICTH 1 Oe3MeKa BU3HAIOTHCS B YKpaiHi HAHBHUIIOO
COLIIATIBHOIO IIHHICTIO». Lle MOJNIOKEeHHST € HEe TUTBKM BU3HAYAIBHUM Ui (Gop-
MYBaHHS TIpeIMETa MMPaBOBOTO PETYITIOBAHHS OLTBIIOCTI Tajiy3eil npasa, y TOMY
YHCITI W EKOJIOTIYHOro, a M TOJOBHUM TPHHIUIIOM TOJITUKH JIEPXKaBU B Traiy3i
3a0e3reueHHs IpaB JIIOMHY 1 TpoMaiTHUHA. TOMY JIOTTYHUM € BUCHOBOK, 3T1/THO
3 SKMM «IpaBa i CBOOOJIM JIIOIMHU Ta iX rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMO-
BaHICTh JISUIBHOCTI JIepKaBu» y cdepi OXOPOHM HaBKOJUIIHLOTO MPUPOJHOTO
CepeloBHUINa, BUKOPHCTAHHS MPUPOJHHUX PECypciB, 3a0e3NeUeHHsS] eKOJIOTIUHOT
Oesmnexu.

VY T0i ke yac, ClijJ] KOHCTaTyBaTH, 110 MPOTSTOM TPUBAJIOTO Yacy eKOHOMid-
HUH DPO3BUTOK JEp)KaBH CYNPOBOKYBaBCsS HE30aJIaHCOBAHOIO EKCILTyaTallicro
MIPUPOJHUX PECypCiB, HU3BKOIO MPIOPUTETHICTIO MUTAHb 3aXKUCTY JOBKULIA, IO
YHEMOXKJIMBITIOBAJIO AOCSTHEHHS 30aJ1aHCOBAHOTO (CTAJIOr0) PO3BUTKY. Yce OUIbII
OYEBU/IHUM cTac (akT TOro, MO 3HAYHE MOTIPIICHHS PIBHS Ta SIKOCTI JKUTTS B
KpaiHi, TaKO’)K Ma€e OKpECIICHe eKOJIOTIYHE ITiIPYHTSI.
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CraBim, Ha AyMKy aBTOpa Teopii mpo Hoocdepy 1 BUCHHs mpo Oiochepy
B. 1. BepHachKoro, «reoIOTiYHO0 CHUIIO0Y, JIFOICTBO IMiIKOPHIIO TaKi SBUIIA, SIKI,
BUHIIOBIIN 31111 HOrO KOHTPOJIIO, MOXYTh MOKJIACTH MOYATOK 3HUIIEHHIO BCHOTO
JKHBOTO.

TepMiH «eKOIOTis» Ma€e cBOIM KOpEHEM IpelibKe CIIOBO 01KOC (CepeloBHUIIE,
nim). [Ipupona, cBit, sikuii Hac OTOYyeE, — HaII JAiM, aje He Halla BiacHicTh. Ha
nyMKy Murpononura Enidanis, — e nap boskuii 1uist 61ara ycix nNoKoJNiHb JIIO/EH.
Tomy Harr 000B’s30K MIKJTyBaTUCS MPO IIeH Aap i 30epiratu Woro Kpacy.

JiiicHo, mpupona caMa 1o coOi BKe HE B 3MO31 HEHUTpasi3yBaTH pe3yabTaTh
TOCIOJIaPCHKOT TiSUTBHOCTI JIIOANHH, SKa, B CBOIO YEpry, He 3aBXkJU B 3M031 Ipa-
BWJILHO CIIPSIMOBYBATH ITOPOJIKEH] HEIO CHJIM 1 HAJIEXKHUM YMHOM KOHTPOJIIOBATH
MPOILIEC IIMBLTI30BAHOTO CYCIUILHOTO PO3BUTKY. /10 TOTO K, HEraTHBHI 3MiHH, 110
HaKOMUYYIOTHCSI B IPUPOJII, 32 OararbMa HaiBaXKJIMBIIIMMH MapaMeTpaMu Jieali
Oinbiie HAOMMIKYIOTHCS JI0 KPUTHYHOI MMO3HAYKH, a BIJTaK, 4acoBl MEXi BHpi-
IICHHS POOJIEMHU €KOJIOTIYHOT KPH3H JKOPCTKO JICTEPMIHOBAHI.

B Vkpaini3 1 ciunst 2020 poxy HaOyne unHHOCTI 3aKkoH Ykpainu «I1po OcHoBHI
3acaju (cTpareriio) Jep KaBHOT EKOJIOTYHOT MOMITHKY YKpaiHu Ha repiof 1o 2030
poky» (mami — Exocrparerist — 2030) [2], B SKOMY CTBEpPXKYETHCS, 1110 TPOLIECH
ro0anizamii Ta CyCHiIbHUX TpaHchOpMalliil MmiBUIUIN TIPIOPUTETHICTH 30epe-
JKSHHSI JOBKLJIJIS, @ OTXKe, MOTPeOyroTh BiJl YKpaiH! BXKUTTS TEPMiHOBUX 3aXOJIIB.

OHMMH 3 IEPIIOITPUYHH EKOJIOTTUHUX MTpobiieM Yipainu Exocrpareris—2030
BU3HAE: a) HU3BKUH PIBEHb PO3YMIHHS B CYCIIJICTBI NPIOPHUTETIB 30€pEKCHHS
JIOBKIJUISL Ta TiepeBar 30ajlaHCOBAHOIO (CTAloro) pO3BUTKY, HENOCKOHAIICTh
CHCTEeMHU EKOJOTIYHOI OCBITH Ta MpPOCBITH; 0) HE3aJOBUIBHUH DIBEHb JOTPH-
MaHHS [IPUPOJIOOXOPOHHOTO 3aKOHOAABCTBA Ta EKOJIOTIYHUX IpaB 1 00O0B’SI3KIB
rpoMaJisiH; B) HE3a/IOBIIBHUI KOHTPOJb 32 AOTPHUMAHHSM IMPHUPOJIOOXOPOHHOTO
3aKOHO/IaBCTBa Ta He3a0e3IeueHHs] HEeB1JIBOPOTHOCTI BiIIOBIAIBHOCTI 3a oro
MOPYIICHHS TOLIO.

OTKe, HapemITi, CydacHUH MapiIaMeHT MoYaB YCBIJIOMIIIOBATH, 11O 3arajbHO-
JIFOACHKI LIHHOCTI HaOyBarOTh HOBOI SIKOCTI, TOMY JI0 HHX CJIiJl BUCYBAaTH BUMOTH
30epeKeHHS PUPOTHOTO CEPEeIOBHINA Ha TUIAHETI 3eMJIsl SIK HeoOXiHOT yMOBH
ICHYBaHHS JIFOJICTBA. THM CaMUM €KOJIOTIYHA CBIZIOMICTh ITOBUHHA 0a3yBaTHCS HE
TUIBKK Ha HOBHMX €KOJIOTO-TIPABOBHUX, a il HA HOBHX €KOJIOTO-€TUYHUX HOpPMax sIK
KOMITOHEHTaX HOBOI €KOJIOT1YHOT KYJIBTYpH.

Opienrylounchk Ha yxBaieHy y BepecHi 2015 p. Pesomounito I'enepanbHol
Acamonei Opranizanii O0’emnannx Hamiii «[lepeTBOpeHHsS HAIIIOTO CBITY:
[Mopsinok neHuuit y cdepi craoro po3BuTKy Ha repion 1o 2030 poky», B Ykpaini
Oy1o po3po0IieHO HalliOHAJIbHY CHCTEMY 3aBJIaHb CTAJIOTO PO3BHTKY, LII0 Ma€ Ha
Mmerti: 1) 3a0e3neunTy i IpyHTS 1S TIOJIUIBIIOTO TUIaHyBaHHSI PO3BUTKY YKpaiHH,
MOJIOJIaHHS TUCOATAHCIB, SIKi ICHYIOTh B CKOHOMIUHIH, COLliaIbHIN Ta SKOJOTIYHIM
cthepax; 2) 3a0e3MCUUTU TAaKUH CTaH TOBKULIS, IO CIPUITAME SKiICHOMY JKUTTEO
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1 OJaronoyy4ro HUHINIHIX Ta NPUHICNIHIX MTOKOJiHB; 3) CTBOPUTH HEOOXiIHI
YMOBH Ui CYCIIUJIBHOTO JOTOBOPY MK BIIQJIOF0, OI3HECOM 1 TPOMasTHCHKHM
CYCIHIJIBCTBOM IIOJIO IMiJIBUIIEHHS SIKOCTI KUTTSI TPOMaJSH 1 TapaHTyBaHHS COLli-
QJIHO-EKOHOMIYHOI Ta EKOJIOT1YHOT CTaOUIBHOCTI; 4) JOCSTHYTH BUCOKOTO PiBHS
OCBITH T2 OXOPOHH I'POMaJICHKOTO 3/10POB’sT; 5) yIIPOBaPKESHHS PErioHaIbHOT MO~
THUKH, sika 0a3yBaTUMETHCSI HA TAPMOHIITHOMY O€IHAHHI 3arajbHOHAIIOHAIBHUX
1 perioHaNbHUX IHTEPECiB; 30epPEeKEHHsI HAllIOHATBHUX KYJIbTYPHUX IIHHOCTEH i
Tpaamuiii [2].

[IpoTe, He3BakarOUM Ha aKTyasi3allil0 OCTAHHIM YacOM CKOJOTTYHHX TIPO-
0s1eM 1 BU3HAHHS 1X IPIOPUTETHUMH, OYEBHIHO, 1110 JIFOACTBO i MMOHNHI IepedyBae
y TIOJIOHI TEXHOKPAaTHYHHUX 1JTH031H1, 3a0py/IHIOI0YHMX HOT0 CBIJOMICTh HalCTpaIlIHi-
LIIMM 3JI0M JUISI OTOYYIOUOT0, B TOMY YHMCIIi, IPHPOIHOTO CEPEOBUINA, — XHOHUMH,
BUKJTFOYHO CITOYKMBAIIbKMMHU, a 1HO/II 37I0YMHHUMH 1JiesiMu. CyCHIIbCTBO, Ha XKaJb,
JI0Ci He 1030aBJIeHe 3aTUIIKIB KOJIUIITHBOT €KOJIOTIYHOT CBIZIOMOCTI — CHIOKUBYHI
TEeXHOKpaTu3M, mnpodeciiiHa OOMEKEHICTh, EKOJOTIYHUI amopalli3M, HiBEJro-
BaHHJ iHHOCTEW. PazoM 3 THM 3arpo3a nio0anbHOTo anoKaliNCHCy CBITYUTh PO
BHUYEPITHICTH MOXIIMBOCTEH camoperyJsiiii 0iocdepr B yMoBax 3pocTaHHs iHTEH-
CHBHOCTI JIFOJICBKOTO BTPYYaHHSI.

Hapasi onmauM 3 eeKTUBHUX 3aC00IB PEryaroBaHHs HOOC(HEPHUX BIAHOCHH
MMOBMHHA OyTH 3Ba)KEHA 1 HAYKOBO OOTPYHTOBaHA, COLIAIBHO OPI€EHTOBaHA, JCp-
»KaBHA EKOJIOTYHA MOJTiTHKA. JIFoMHa SIK €IMHUH MPECTAaBHUK CBITY )KUBOTO, 10
BOJIOJIIE PO3YMOM Ta CBIJIOMICTIO, HECE BIJIOBIANBHICTh 32 30€PCIKCHHS OITH-
MaJIbHUX YMOB CBOTO ITOJIAJIBIIIOTO iCHYBaHHS. SIK paBmiibHO 3a3HaunB Ppenepik
JKomio-Kropi, «He MOXHA JOIYCTHUTH, 1100 JIFOAM HANPABISUIA HA BJIACHE 3HU-
LIEHHSI T1 CUJIN TTPUPOJIH, SIKI BOHHM 3yMLIN BIIKPUTH 1 ITiJJKOPUTHY.

VYepigomuBIM peaiii, YkpaiHa pa3oM 31 CBITOBUM TOBapHCTBOM IOUMHAE
pearyBaTH Ha peayibHy eKoyloriuny Hebesneky. Hampuknan, y Xaprii eBporei-
cekoi Oesnekn (Charter for European security, Cram0ym, 1999 p.) nerpanaris
MIPUPOJTHOTO CEPEOBUINA BU3HAUCHA SIK HOBUI 3araJibHUH BUKIIMK 1 BiJIHECEHa
JI0 BJKJIMBUX (haKTOpiB, 10 BINIMBAIOTH HA €BPOIIEHChbKY Oe3neky. HeoOxinHicTh
CBOEYACHOTO pO3B’s3aHHS TIOOAIBHUX MpOOIEeM sl PO3BUTKY LUBiNi3a-
uii miarBeppkeHo Ha BceecBiTHix ¢opymax (Rio declaration on environment
and development. Pio-me-Xaneiipo, 1992 p., Johannesburg Declaration on
Sustainable Development Rio+10, Horarzec6ypr, 2002 p., UN Conference on
stable development issues Rio+20), Hu3LI NaH-€BpONEHCHKUX KOH(EPEHIIii
(Ministerial Conference «Environment for Europe» (EfE)) Tomo. Tox, 3ai1exHO
BiJl TOTO, SIKOIO Oy/ie BiAMOBIIb MI>KHAPOAHOI CHUILHOTH Ha IIEH BHMKIIMK, 3ajie-
XKHTB sIK Oe3nexa XX cTomiTTs, Tak i KIMOBIpHICTh BUKWBAHHS IJIAHETH B I1JIOMY
Ta YKpaiHu 30KpeMa.

Amnaini3 nonoxxeHs HanioHanbHoi Exoctparerii — 2030, 1110 CTOCYIOTHCSI HOBUX
OYiKyBaHb IPOMaJISTH B chepl eKOJOTIYHUX IIHHOCTEH, J03BOJISIE BUIUINTH TaKe:
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1. MeTa — JOCSTHEHHSI JOOPOTO CTaHy JNOBKIJUIS ILISIXOM 3aIlPOBaKCHHS
€KOCHCTEMHOTO MiIXOAY JI0 BCIX HAmNpsIMIB COIIajIbHO-EKOHOMIYHOTO PO3BUTKY
VYkpainu 3a71s 3a0e3nedeHHs] KOHCTHTYIIIHOTO TpaBa KOXKHOTO TPOMaJIsIHUHA
Vkpainu Ha uucre Ta Oe3rnevHe JOBKLLISA, BIPOBA/KEHHS 30aJaHCOBAHOTO TPH-
POIOKOPHCTYBaHHS 1 30epe)KEHHsI Ta BiJTHOBJICHHS IPUPOIHUX EKOCHUCTEM.

2. OcHOBHI 3acagu — 3aCTOCYBaHHS NPHUHIIMIIIB MEPECTOPOTH, PEBEHTHB-
HOCTI (3amoO0iraHHs), MPIOPUTETHOCTI YCYHCHHS JDKEpENl INIKOAU TOBKUILIIO,
«3a0py/IHIOBAY TIATUTH.

3. IIpunmunu peasizauii — BiIKPUTOCTI, MiJI3BITHOCTI, IIACHOCTI OpraHiB
JIep>)KaBHOT BJIaJH; y4acTi TPOMaJIChKOCTI y (OpMyBaHHI JEp)KaBHOI TMOJIITHKH;
JIOTPUMAaHHSI €KOJIOTTYHUX TIPaB TPOMaJISIH; 320X0UYEHHS 10 BEJICHHS €KOJIOTIUHOT
BIZIMOBITAJILHOTO Oi3HECY Ta EKOJIOTIYHO CBIJIOMOT MOBEAIHKH I'POMAJISH; 3a100i-
TaHHS eKOJIOTIYHIH IIKO/1; MIXKHAPOIHOT CIIBITpalli Ta €BpOiHTErpartii.

4. IncTpyMeHTH peaJiizaiii — ocBita B iHTepecax 30a1aHCOBAHOTO (CTAJIOr0)
PO3BUTKY — 1IaCTh 3MOTY BCTAHOBHTH METOIOJIOTYHI OCHOBH Ta 3aIpOBaIUTH Oe3-
NepepBHY EKOJIOTIUHY OCBITY. BuniepepkaroanMu TeMnaMy NOBUHHA PO3BUBATHCS
BCEOXOIUTIOI0YA €KOJIOTIYHA MPOCBITA Ta BUXOBAHHSI IMiJJPOCTAIOYOTO TTOKOJIHHS
HITSIXOM MIATPUMKH JISUTEHOCTI MO3AIIKUIBHUX 3aKJIa/liB OCBITH, €KOJIOTO-HATY-
paNiCTUYHUX LEHTPIB Ta MPUPOJHWYMX CEKIiHd LEHTPIB JiTedl 1 roHaNTBa Ta
MpOoQUIEHUX TPOMAJICEKUAX OpTraHi3allii.

5. Crpareriuni uini — (mizte Ne 1) popmyBaHHS B CYCHIILCTBI €KOJIOTTUHUX
LIHHOCTEH 1 3aca]] CTAJIOrO CIIOKWBAHHS Ta BUPOOHHUIITBA.

6. 3aBranns mimi Ne 1 — BrpoBa/pKeHHSI OCBITH B iHTepecax 30aiaHcoBa-
HOTO (CTajoro) PO3BHUTKY, CKOJOTIYHOI OCBITH Ta BHXOBAHHS, MPOCBITHHIIBKOL
JUSUTBHOCTI 3 METOI0 (pOpMyBaHHSI B CyCIUIBCTBI €KOJIOTIYHHMX HIHHOCTEH 1 mij-
BUILICHHS HOTO EKOJIOTTYHOT CBIZIOMOCTI; OLlIHKA CTAaBJICHHS Ta MiABHUIIEHHS PiBHS
MOiH(OPMOBAHOCT] CYCIUIBCTBAa MIOJO 3HAYCHHS, IEpeBar Ta IHCTPYMEHTIB
CTaJIOrO0 CIIO)KMBAHHS 1 BUPOOHMITBA, CTaHy 1 I[IHHOCTEH OlOpi3HOMAHITTS Ta
3aXO0JIiB, SIKi HEOOX1THO 3ICHUTH JIsl HOTO 30ePEIKCHHSI, BITHOBJICHHS 1 CTAJIOT0
BUKOPUCTaHHS; 3a0e3IeUeHHs PaKTUYHOI peastizalii pe3ysbraTiB CydyacHUX Ta
(yHIaMEHTAILHUX EKOJIOTTYHMX JIOCIIJUKEHb Ta Oe3nepepBHOT B3aeMOMIl Mix
HAyKOBIISIMHM Ta JEPKaBHUMH OpraHaMH; BpaxyBaHHS PEKOMEHJAIil HayKOBUX
YCTQHOB €KOJIOTIYHOTO CIPSIMYBAHHS TIPH NPUHHSATTI YIPaBIIHCHKHUX PIllICHb Ta
MIITOTOBII MPOEKTIB HOPMATHBHO-NIPABOBUX aKTiB; PO3BUTOK MapTHEPCTBA MIX
CEKTOpaMy CYCIIJIbCTBA 3 METOIO 3aJIyYCHHs JIO IUIaHYBaHHS 1 peastizalii npu-
POIOOXOPOHHOT MOJITHKH YCiX 3aiHTEPECOBAHUX CTOPIH; 3a0C3MCUCHHS y4YacTi
TPOMaJICHKOCTI Y MPUHHSTTI YNPaBIIHCHKUX PIllleHb Y cepi OXOPOHH JOBKLLIS
Ta TPUPOJAOKOPUCTYBAHHS; 3a0E3MEUeHHs] JOTPHMAHHS EKOJIOTIYHHMX TIpaB Ta
000B’SI3KiB TPOMa/IsH, JIOCTYITy TPOMaCHKOCTI JI0 MTPaBOCY/A/S 3 TUTAaHb OXOPOHU
JIOBKIJUISL T@ TIPUPOIOKOPHCTYBAHHSI.

7. OuikyBaHi pe3yJbTATH — 3HAUHC MMiIBUIICHHS PIBHS CKOJIOTIYHOI OCBITH,
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MIPOCBITH Ta BUXOBAHHS I'POMaISIH YKpaiHU CTBOPUTH YMOBH JUIS 3aIIPOBAKEHHS
y MOBCSIKICHHE KUTTS I'POMAJSIH MOJIEJICH CTaJIOrO CIIOKHMBAHHS, aKTHBI3Y€E IXHIO
PoJb y 3anobiranHi 3a0pyIHCHHIO Ta 311HCHCHHI KOHTPOJIIO 32 CTAHOM JIOBKIJLIIA,
CTaJIOMy BUKOPHCTaHHI MPUPOJHHUX PECYpPCIB 1 BIJHOBIEHHI NPUPOAHO-PECYpC-
HOTO TIOTCHITIaNy YKpaiHu.

CrnHCcoK BUKOPHCTAHUX JKepeJt

1. IIpo OcHoBHI 3acanu (CTpaTeriro) JAep:KaBHOI CKOJOTIYHOT MOMITUKKA YKpaTHU
Ha nepion 1o 2030 poky : 3axon Ykpainu Bix 28.02.2019 p. Ne 2697-VIII.
Odiyivinuii sicnux Yrpainu Bing 12.04.2019 p. 2019. Ne 28, crop. 29, ct. 980.

B0

Ko6pun Bosogumup Crenanosna

acucmenm Kageopu KOHCMUmMyyitiHo2o npasd
JIvgiecvkoco nayionanvrnoeo ynieepcumemy imeni leana @panxa,
KaHOUuOam iopuoudHUX HayK
(m. JIvsis, Vkpaina)

HE3AJIEKHICTh YKPATHCBHKOI JJEP’KABH SIK
KOHCTUTYLINHA [IHHICTD

24 cepnust 1991 poky Bepxosna Paga YPCP npwuiinsiia icTopu4HHIA JOKyMEHT —
AXT TIpOTOJIOIICHHS He3aJIeXHOCTI YKpainu [1], skuM 3amodarkyBajia HOBITHIN
eTar PO3BUTKY i CTAaHOBJICHHS MOJIOZIOT JIepKaBH Ha TIOCTPAASHCHKOMY HPOCTOPI.

Ha npeBenukuii xaip, i3 3100yTTsIM HezasexkHOCT y 1991 poui mu He cranu
«HE3aJISKHUMI» Hi B MEHTAJIBHOMY, Hi B MPAKTHYHOMY, Hi B JJlyXOBHOMY BHMIDI.
[TpoGniemu, siKi po3MoYaInCs i3 caMOro MoYaTKy OyAiBHUIITBA HOBOT JIepiKaBH, PH-
3BOJJMJIM IO TOTO, IO Cama ijies He3aJEeXKHOCTI JyKe HIBHIKO IoYajia BTpadaTv
CBOIO TOMYJIsIpHiCTh. He pedopmoBaHi Hale)KHUM YMHOM EKOHOMIKa, IPaBOBa
cHCTeMa, HE3pUIMH Ta MOCTKOMYHICTWYHHWH TpaBIsIYMi KJIac TMOJITHYHOI eJiTH
TIPU3BOJIMIIN JI0 pO3YapyBaHHs TPOMaJIsiH YKpaiHU B 1/1e1 He3aIeKHOCTI.

Hagite mpuitaarrs 28 yepBus 1996 poxy Koncrurymii Ykpainu [2] Ta
3aKpIIJICHHS B MEPIIii CTATTi MOJOKEHHS NPO Te, 0 «YKpaiHa € He3aJeKHa i
CyBEpEHHa JIepKaBay He J1aJIo SIKOr0Ch BUIMMOTO e(heKTy 3 To3ullili MailOyTHEOro
ICTOPUYHOTO JOCBITY, SIKUH MOKa3aB CUCTEMHI KpH3u HezasiesxxHocTi y 2000 pori,
2004 pori, 2010 pori, y 2013 — 2014 p.p. Ta 'y 2019 pori.

CripoOyeMo MpOBECTH aHaji3 TEOPETHYHHMX Ta MPAKTHYHUX acIeKTiB Mpo-
onemu. OnuH 3 HaWBuAaTHIMKX akcionoriB XX cromitts Makc Hlenep mig yac
JIOCITIJKEHHST aKciojorii BUBOIUTH i€papXil0 I[IHHOCTEH 3a TakMMH KpUTEpi-
SIMU: TPHBAJIICTh, HEMOAUIBHICTh, (DYH/JIaMEHTAIIBHICTD, Ta 3/IaTHICTh BUKIUKATH
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3a0BoJieHHs [3, c. 234]. TIpoBeneMo KOPOTKY XapaKTEpUCTHUKY O3HA4YE€HOI Mpo-
0J71eMU 32 BUILICHABEICHUMH KPUTEPISIMH.

TpuBanicTh He3aneXKHOCTI YKpaTHCHKOT IepKaBH SIK IIIHHOCTI TPHBAE BCHOTO
aum 28 pokiB, Xoda Juis 0araTboX IPEACTaBHUKIB YKPaiHCHKOTO Hapomy Iie
Habararo OUTBIIMK MPOMIXKOK Yacy (BiJ BMU3BOJBHUX 3Maranb 1917-1920 pp.,
miAniaIpHOT 60poTeou y 1940—1960 pp., aucuaeHTchkoro pyxy y 60-80-x pp.
XX cromitTst). Pa3oM 3 TUM JIJIs1 YaCTHHU CYCHIUIBCTBA HE3aJICKHICTh SIK IIIHHICTh
MOYMHAE CBil Bitik a6o 3 2004 poky ([TomapanueBoi peBoitoriii) ado 3 2014 poky
(Peosronii I'igrocTi). TodTo MU criocTepiraemo, o ist Pi3HUX MPEJICTaBHUKIB
YKpPaTHCHKOTO CYCIIJIbCTBA TPUBAIIICTE Ma€ OCOOMCTHH MPOMIXKOK Uacy.

HenopinpHIiCTh i€l HE3aNeKHOI JEpKaBH SK IIHHOCTI TEK HAa ChOTOMHI
HE 3HAXOIUTHCS Ha CTOBIJCOTKOBIM IMO3HAUIl, aJUKE 3HAXOAATHCS TPOMAJSTHU
VKpaiHu, siKi BBOXKAIOTh, 110 3100y TTs HE3aJIEKHOCTI € MOMIIIKOIO Ta HOCTAJIbIy-
I0Th 32 paJITHCHKUM MUHYJIMM. TpeTHHa yKpaiHIliB *KaJIKyIoTh Ipo po3naay 1991
poui Pansacekoro Coro3y, 55% — He matoTh HOocTanbrii 3a CPCP. HaiibinbIme Tux,
XTO CyMye€ 32 MUHYIUM B oOnactsx [TinHs ta Cxony, HaiimeHIe — Ha 3axoni [4].

OyHIaMeHTaIbHICTh HE3aJIeKHOCTI YKpaiHCHKOT JIep KaBy, sIK IIIHHOCTI MaTe-
piaJibHI TOBMHHA TIOJNATATH B iel, 110, B MEPIIY Yepry, He3alie)KHa JICpKaBa, a
noTiM ocobucti nmutanHs iHauBiga. OcranHi ) BuOopu Ilpesunenra Ykpainu
MOKa3aJIM YiTKy Tpajialiio rpoMajsiH YKpaiHH, sKi CTaBJsITh IHTEPECH JepKaBu
BUIIIE 32 BJIACHI CUTYaTHBHI iHTepecH, i HaBmaku. Ha xaib, po3puB MiX «1epixaB-
HUKaMU» Ta «iHAWBiAyagicTaMm» Bennde3nuit — 24 na 73 % [5].

31aTHICTh BUKJIMKATH 3310BOJICHHS TEX MOYKHA IPOLTIOCTPYBATH COLIOIOTIY-
HUMH JIOCIIJDKEHHSIMH, MTPOBEACHUMHU HaIlepeIo/iHI JIHS He3aIeKHOCTI YKpaiHu
y 2018 poui. Ha nuTanHs: uu migTpuManyd O BH MPOTOJIONICHHS HE3aJEKHOCTI
Vkpainu ceoromui?» maibke 80% (y 2012 pomi Takmx Oymo 62%) Binnosinu
cTBEpAHO, juiie 13% BHCIOBHIM MPOTHIICKHI MIpKYBaHHs, mie 7% Barajucs 3
BiMOBIIt0. 7% OMUTAHUX BIAMOBLIM, O OJHO3HAYHO HE MmiaTpuUMau 0, 6% —
cKopite He miarpuMany 6 [6].

3BiJICH MOXXEMO CTBEpJHO KOHCTAaTyBaTH, IO TPHBAJICTh, HEMOAIIBHICTD,
(yHIaMEHTANIBHICTh Ta 3aTHICTh BUKJIMKATH 33/I0BOJICHHSI € KPUTEPIsMH, SIKi
YiTKO LIIOCTPYIOTh HE3aJICKHICTh YKpaiHChKOI JepXKaBH sIK LiHHICTb. Pazom
3 THM 3aKpiIUICHHS TOJIOKEHHSI NP0 YKpaiHy sSIK HEe3aJIeKHY JepkaBy Ha piBHI
KOHCTUTYLIHHOT HOPMH Ta peasizallisi 3a3Ha4eHUX BHIIE KPUTEPIiB Ha MPAKTHII
JIOBOZSTH TE3Y, PO TE M0 HE3AJICKHICTh YKPATHCHKOI JIep)KaBH € OJJHOYACHO 1
KOHCTHUTYIIMHOK I[IHHICTIO, IIIHHICTIO BCHOTO YKPaiHCHKOTO HApOAdy, SIKUH €
HOCIEM CYBEPEHITETY Ta JPKEPEJIOM BIIa IH.

Taka xapakTepuCTHKa Ja€ 3MOTYy [pOaHali3yBaTH W 3alporioHOBa-
Huii barricroro MoHIiHOM pO3MOXiN IIHHOCTEH Ha aOCOMIOTHI Ta BiAHOCHI.
AobcomtoTHUME, BBaxkae (iocod, € Ti, sKi IiHHI 331 cebe caMuX, a TOMY
3aBXK/IM 1 BCIOJM BOHHU € TaKUMH. HaToMICTh iCHYIOTh BiHOCHI IiHHOCTI. Lle Ti,
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[0 BOJIOMIOTE LIHHICTIO TIILKH CTOCOBHO SIKOICH 1HIIIOT I[IHHOCTI, 8 OCTATOYHO —
11o/10 abconroTHoOI [7, ¢. 238].

VY HamoMmy BUIAAKYy HE3aJICKHICTh YKpPATHCHKOI JIep)KaBU BHCTYIAaTHME
sIK aOCOJIFOTHA KOHCTHTYIIWHA MIHHICTH, BiJ SIKOT MO)KHA BHBOJUTH IHIII IIiH-
Hocti cyyacHoi KoHcrutymii YkpaiHM Ta KOHCTHUTYLIWHI HIHHOCTI y MPaKTHIl
Koncruryniiinoro Cyny Ykpainu. Lle 10 pedi, mATBEpIKY€ETCS 1 MOJIOKESHHIMA
ct. 157 Koncruryuii Ykpainu, skumu nepenoadeHo 1o OCTaHHS HE MOXe OyTh
3MiHEHa SIKIIO 3MIHU CIIPSMOBaHI Ha JIIKBIJIAIlil0 HE3aJIEeKHOCTI YKpaiHH.

Murponomutr Anuapeit lllentunpknii B 0JHOMY i3 HAacTHPCHKHX IOCIAaHb
3a3HayaB, mo: «HapiTk i3 MoBepxoBOi 0OCepBallii HAIOTO HAIIOHAJIBHOTO KUTTS
JIOXOJIMIII BUCHOBKIB, 110 € B Iyl YKpaiHIs IMOOKa 1 CHIIbHA BOJISI MaTh CBOIO
nepxkasy...» [8, c. 113].

Bapro Takox Haragat mpo Te, 10 HEe3aJIEKHICTh SIK I[IHHICTh HE CKJIaJHO
MIPOTOJIOCUTH, Habarato Bakue ii BTpPUMATH Ta peaji3yBaTd Ha IPaKTHII.
[Moromkyemocs i3 cioBamu [Ipesunenrta Ykpainu Bikropa Omenka, mo «...
SIKIIIO PO3IVISIIATH HOBITHIO ICTOPIIO 1 NPOOJIeMH, 3 IKUMH MU 311 TOBXYBAJIUCS, TO
3’5ICY€THCSI, III0 MU MIPOTOJIONTYBAIM HE3aJIeKHICTh HEOTHOPA30BO — 3a ocTaHHi 90
POKIB I1€ Bi10yBaIOCs IIICTh pa3iB, 1 I1’SITh pa3iB MU BTpadaId He3aJIekKHICTH» [9].

Epix ®pomm cBoro uacy 3azHaumB: «lcTMHHa cBOOOJa Ta HE3aJIEXKHICTb,
a TaKOXX BHKOPIHEHHS Oy/ib-sIKMX (DOPM THITY 3MOXYTh NPHUBECTH Yy IO TaKy
CUILY, SIK THO00B 10 *KHUTTA...» [10, c. 279]. Jlonoku KokeH 3 Hac, K YacTUHKA
VYKpaiHCBKOTO HapoJy, HE MPOTOJIOCHUTH JJIsl ce0e CBOOOIY Ta HE3aJICKHICTh SIK
OCHOBHY IIIHHICTb Ta HE BUKOPIHUTS 13 ceOe «padChbKy MEHTAIBHICThY, HE Ipuiine
MIOBHE PO3YMIHHS TOTO, YOMY HE3aJIC)KHICTh YKPaiHCHKOI JAEpKaBH € OCHOBOIIO-
JIO)KHOIO KOHCTHTYILIHHOIO LIIHHICTIO.
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Kosasenko Osiena OnexcanapiBHa

npoghecop kagheopu YuGinbHO-NPABOGUX OUCYUNIIH, 20CNO0APCHKO2O M
mpyo06oco npasa XapKieCbKo20 HAYIOHATLHO20 NeOd202i4HO20 YHIGePCUMEeNty
imeni I C. Ckogopoou, 00KMop 10pUOUYHUX HAYK, O0YeHM
(m. Xapxie, Yxpaina)

HIHHICHAW BUMIP TPYIOBOTO ITPABA: 3/IOBYTKH TA
MNECIHEKTUBHA

Yunna Koncturynist Ykpainu 3akpinmia coliasibHy MOJIENb PO3BUTKY JIEPIKaBH,
OCHOBHMM HaIpsiMOM JIISTTBHOCTI SIKOT € 3a0e3NeueHHs paB, cBOOO/] Ta iHTepeciB
nronuHU. [1po mpiopUTETHICT KYpCy COLIaTbHOTO PO3BUTKY YKpaiHU CBIUHUTS i
MHCcaHHs YroJu mpo acorjaiiro 3 €sponerickknM Co030M, 110 03HAYaE HE TIIBKU
NPUHHATTS YKpaiHO0 3000B’s13aHb 1110710 3a0e31eUeHHsI IIpaB i CBOOOI JIIOMHHY, a i
BTUJICHHS B )KUTTS €BPONIEHCHKUX CTaHAAPTIB IIMX TPaB 1 CBOOOI.

[Ipy 11boMy BapTO HArOJIOCHTH, 110 CHOTOHI BIUIMB Ha IIEH MpoIec 3AiHCHIO-
I0Th, HC TUTBKH Yepe3 CKOHOMIYHI, a i M03aCKOHOMIUHI YHHHHUKH, 30KpeMa TaKi
SIK: TIOBara Jio 4ecTi Ta TiJHOCTI JFOJIHHU, IOBipa, CIPaBEUINBICTh, PiBHICTH, COITi-
aJbHa BIAMOBIIAJBHICTH TOMIO, — YUHHUKH, SKI XapaKTepHU3yIOTh Ta BU3HAYAIOTh
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MOpaJIbHO-I[IHHICHY CKJIaJIOBYy Cy4acHOTO TpaBa. [[uM 1mo3aekoHOMIYHMM 4YWH-
HUKaM ChOTOJIHI BiJIBeJIcHA HE MEHII BaKJIMBA POJIb HIK €KOHOMIYHUM, aJIKe
ITHOPYBAHHS TaKHX aKCIOJIOTIYHUX SIKOCTEH sIK 100po, icTHHA, CBOOO/A, PIBHICTH,
CIpaBeIMBICTh, MOPaJb, JYXOBHICTH TOIIO BEAE JO MOCTYIOBOTO iX HiBEINIO-
BaHHS, 3HUIICHHS, a OTXKE, SIK CBIIYHUTH ICTOPis, MA€ MOTPO3JNMBI HACTIAKA HE
TUIBKM JUIS TIpaBa, ajie i Juis yKpaiHChbKOTO CYCHUIBCTBA B LILIIOMY.

BaxnuBicTh 3BepHEHHS Yy mNpoOJNeMaTHIll IOPUANYHUX HOCHIIKEHb 10
MOpaJIbHO-IIIHHICTHOT CKJIaJI0BOI TIpaBa, sika BU3HAYAE CIPSIMOBAHICTh HOTO HOPM
1 peanizyeTbcs y Horo QyHKIisSX, 0OyMOBIIOEThCS BH3HaHHAM KoHCTHTYIiEIO
VYkpainu jronuHM, 11 KUTTS Ta 3740pOB’S, 4eCTi i TiJHOCTI, HEJOTOPKAHHOCTI i
0e3MeKy, HANBUIOK COI[iAJIbHOI IIHHICTO, MpaBa i CBOOOIU SKOi, BU3HAYAIOTH
3MICT 1 CIIPSIMOBAHICTh JIsUTBHOCTI JepxkaBu. Ll HOpMa € BiAMPAaBHOIO TOYKOO
y TOJIITHII YKPaTHCBKOI JIep KaBH 100 peajti3alii npas i 3akOHHUX 1HTepeciB ii
rpoMaJisiH, aJpke BoHa (POPMYITIOE 3arajbHUI TPUHINI, SKUH MOBUHEH BTLIIOBa-
THUCSI Y PealibHICTh Ta 3a0€31eUyBaTH BiJIbHE ICHYBaHHS 0COOUCTOCTI B COIlIANIbHIH,
JIEMOKpaTUYHIH, MPaBOBiil JepiaBi, KOJIW BOHA (OCOOMCTICTH) Mae MOXKIMBOCTI
MIPOSIBUTH ce0e — peasti3yBaTH CBOIO BOJIIO — Y PI3HHUX cepax CyCIiIbHOTO XKHUTTS,
30Kpema B Tpy/OBiil aisutbHOCTI [1, ¢. 131].

[IpaBo BHOPSAKOBYE BIHOCHMHHM, B SIKUX pealizyeThcs JIIOIChKe «S», 1 Ha
BUHHMKHEHHS SKMX HaIpPaBIISIOTHCS BOJBOBI 3yCHJUISI OCOOMCTOCTI, a cBOOOIa €
3MICTOM IIMX BITHOCHH, IX SIKICHOIO XapaKTE€PUCTUKOIO, THM MPABOBUM IIPOCTO-
poM, SIKUI JT03BOJISIE peali3oBYBaTH IEBHI TpaBa i 000B’s3ku. [HaKIIE KaxKyuw,
IIPaBO BCTAHOBIIIOE CBOEPIIHI «IpaBHia TPH», AOTPHUMAHHS SIKMX J03BOJISIE
BUSIBJISITH CBOOOJY BOJII JUIsl KOKHOTO WIEHY CYCHUIBCTBA TAKMM YHHOM, 1100 HE
00MeXyBaTH 0COOMCTI TpaBa Ta CBOOOIH.

Sk cnpaBemuBo 3a3HadaB B.C.HepcecsHIl, s BCIX THX, YHi BiJHOCHHH
OITOCEPEAKOBYIOTHCS IPABOBOIO (POPMOIO, — SIKMM OU BYy3bKHMM He OyJ10 11 KOJIo, —
IPaBo € SIK 3arajbHOI0 (POPMOIO, SIK 3araJIbHO3HAYYII Ta PiBHI JUIS YCiX IUX 0Ci0
(pi3HMX 32 cBOIM (paKTHUHMM, (DI3UYHUM, PO3YyMOBHM, MalilHOBUM CTAHOM 1 T.J.)
OZIHAKOBHMH MaciuTad i Mipa. Y IIOMy 3arajibHICTh IpaBa SIK €IMHOTO 1 PiIBHOTO
(I71st TOTO YK 1HIIOTO KOJIA BIAHOCHH) MacIiTaly i Mipu (a came Mipu CBOOOIH)
O3Haya€ BiJKUJIQHHS CBAaBULIS Ta NMPHBIIEiB (Y MeXaX IbOrO IMPaBOBOTO KOJa).
CBoiM 3aralbHUM MacimTadoOM 1 PiBHOIO MIpOIO HPaBO BHUMIPIOE, «BIIMIpsie€» i
odopMITEOE came CBOOOTY 1HAMBIIIB, CBOOOY Y JIFOICHKUX B3a€MOBITHOCHHAX — B
JisIX, BUNHKAX, CJIOBOM, Y 30BHIIIHINM MOBEIIHII JTrOfCH [2, ¢. 22-23].

He moxxna ve noroautuck 3 C.C. AnekceeBuM, 10 cBOOOa y CyCIIJIbCTBI
MPEJCTABISIE HE MPOCTO MPOCTIP YIS OBUIRHOTO, 3a BIIBHUM PO3CYIOM IiH,
SIKUICh OJTarOCHUIMA, CIIOKUBYHUI Aap, a, 3 PI0CO(CHKOT TOYKHU 30Dy, SIBHIIE, SKES
3HAXO/IUThCSl y TICHOMY €JJHaHHI 3 PO3yMOM, 3 CaMOIO MOJKJIMBICTIO TBOPYOCTI,
BUSIBJICHHS] TBOPYOI JIFOACHKOT aKTHBHOCTI, 3 TO3UTUBHUM MIPABOM, HOTO SIKOCTSIMU
Ta yecHoTamu [3, c. 92].
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Peasizyroun HOpMY TpaBa, JIIOJMHA CTa€ Cy0 €KTOM NPaBOBIIHOCHH, JE, SIK
crnpaBeiiBo BinaMmivae P. A.EMpix, «iHauBig HaOyBa€e mMpaBoBOi CBOOOIH, SKOIO
BiH HE BOJIOJI€ Hi y BIJTHOCHHAX 3 NMPUPOJIOI0, Hi Y COLIANLHUX BiJHOCHHAX 0Oe3
HOpMH TpaBay [4, c. 166].

CriBBiTHOIIICHHST TIpaBa Ta cBOOOMM mepekoHanBo mosicieHo B.C.Hep-
cecsiHIIOM. BiH BBaxkae, 10 JJ03BOJM Ta 3a0OpOHU IpaBa K pa3 1 CKIAIArOTh
HOPMaTUBHY CTPYKTYpY Ta 0()OPMIICHICTH CBOOOIH B CYCITLIBHOMY OYyTTI JIFONIEH,
MEXKI1 JOCSTHYTOT CBOOOIH, MK Mi’K CBOOOJI010 Ta HECBOOOI0I0 Ha BiJIITOBITHOMY
CTYIICHIO iICTOPHYHOTO po3BUTKY. CBOOONA IHIUBIAIB 1 CBOOOA iX BOJII — HOHATTS
TOTOXHI. BoJist B mpaBi — cBOOiIHA BOJISI, sIKA Bi/IMOBIAE yCIM CYTHICHUM Xapak-
TCPUCTHKAM TpaBa 1 THM CaMUM BiJIMiHHA BiJ| JOBUIBHOI BOJI 1 MPOTUCTOITH
cBaBlLTIO. BonboBuii xapakrep nmpaBa oOyMOBIICHHH caMe THUM, IO MPaBo — Iie
dhopma cBoOO M JTEOMICH, TOOTO CBOOOMA 1X BoJi. Lleit BoboBHIA MOMEHT (y TOM 4H
iHIIIH, BipHiH a00 HEBipHIN iHTepHpeTarii) NPUCYTHIN y Pi3HUX BH3HAUCHHSX 1
XapaKTEepUCTUKAX MpaBa y SKOCTI BOJILOBCTAHOBHUX IOJIOKEHb, BUPA3y CYCHIIb-
HOT BOJIi, KJTacOBOT BoJIi 1 T.71.» [2, . 23].

Cning noromutrcs 3 10.FO.BeTioTHeBUM, M0, OCKIIBKH 00’€KTOM CBOOOIM
y ii IpaBoBOMY 3HauY€HHI €, MO CYTi, TIJIbKW 30BHIIIHS aKTUBHICTH JIIOIUHU, TO ii
MOXKJIMBO BU3HAUHUTH SIK MOXKJIMBICTB pyXy. Hapemri, topuinuna cBoboa BipizHs-
€TBHCS B[l IHIIIUX BUJIIB CBOOO M ()OPMOFO CBOET PEIIPE3CHTAIlil — BOHA rapaHTOBaHA
cy0’ekTy uepe3 myOmiuHe, o(iliifHe BCTAHOBJICHHS MEX JOMYCTHMOI ITOBEIIHKH.
Takum yrHOM, CBOOOIA 3 IPABOBOI TOUKH 30y PO3IISLIAETHCS SIK, O(IIIHHO HalaHa
Cy0’€KTy, BIJTHOCHA MOMJIMBICTH PyXy, a00 Ioje Oe3MeperIKoIHOrO >KUTTEBOTO
BUOOpY [5, c. 118]. HisyIbHICTE cy0’€KTa OOYMOBIIOETHCS HE MPOCTO TTOETHAHHIM
30BHINIHIX 0OCTAaBUH, aJic i KOHKPETHOK METOIO, SIKY BiH CTaBUThH IEpei COOO0I0 3
ypaxyBaHHSIM LIUX YMOB... [Ipy 11boMy NpaBoBi HACTAHOBH NPEJCTABISIOTH COO0I0
OZIMH 3 TUX (DAKTOPIB, MiJT €0 SKOTO JIOAU (POPMYIOTH CBOIO CUCTEMY ITPABOBUX
miHHocTel (Onar) 1 00uparoTh crocid rocsrHenHs uux onar [5, c. 119].

B. A. baunnin Ta M. . [TanoB nepekoHInBO 3a3Ha4atoTh: «I1paBo siBisic co0010
OJTHY 3 KOHKpETHHUX (hOpM BHUPaKCHHS MOTPeOM IMBLII3AIi B caMO30epeKeHHI i
CaMOpO3BHUTKY. Bosisi IUB1III30BaHOTO CIIBTOBAPHCTBA JI0 3aXUCTY ceOe Bij HeOe3-
MeK BHYTPIIIHIX JECTPYKIiH BHUSBISETHCS 3 YCI€I0 BH3HaueHICTIO B mpasi. Lle,
IO CYTI, BOJISI /IO JKUTTS, III0 Ma€ HAaJIOPTaHIYHKUN XapakTep 1 HabyBae CyCIiIbHOT
HeoOxifgHocTi. [IpaBo, y skoMy BUpa)keHa BOJIS IIUBIJII30BaHHUX CIIBTOBAPUCTB JI0
camMo30epeKeHHs, 3aXHIIAE, YIOPSIKOBYE 1 PEryioe iXHe BHYTpilHe KUTTA. [Tpn
IIbOMY BOHO 3a0€3Meuy€e He TUIbKH COLiajbHY TUCIHILIIHY, ajie 1 CBOOOIy rpoMa-
JISTH, CTCKUTH HE TUIBKH 32 BUKOHAHHSM TPOMaJiTHAMHK TXHIX 000B’sI3KiB, aJie 1 3a
JIOTPUMaHHSIM TXHIX TpaB, BiJICTOIO€ HE TIJILKH IHTEPECH JIEpIKaBH, ajie i IHTepecH
ocobucrocti» [6, c. 129].

Takum urHOM, IPaBO BUPILIY€E TPOOIEMH ICHYBaHHS Ta peaiizallii cBo0oau y
[UBLTI30BAHOMY CYCIIJIbCTBI. BOHO poOUTH CBOOOMY peaibHOIO, IF0YO0 1 3aXH-
[IEHOI0 BiJl MOCATaHb IHIINUX 0Ci0.
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[TpaBo — 11€ 0/1HE 3 JOCSATHEHB JIIOICHKOT UB1TI3alii. 3 MOMEHTY CBOET MOSIBU
JIIOJIMHA YCBIIOMITIOBasIa HEOOXIIHICTD y CBOEMY 3aXHMCTi CIOYAaTKy y MPHPOJIH,
MOTIM Yepe3 TOCEPEeHHUIITBO HIIHNX JIIOJEH y HaANPHUPOIHHUX ICTOT 1, HAPEIITi,
JIOCSITHYB TOTO CT@HY CBIJJOMOCTI, SIKMH MOXKHa BBa)KaTH INEPEyMOBOIO ChOTOI-
HIIIHBOTO — Yy Jiep>kaBH 1 mpasa. [10 Mipi CBOro po3BHUTKY, YTBOPEHHSI Ta po30y/10BH
JIepKaBH, JIFOAMHA 3MIHIOBAJIAa CBOI YSBJICHHS MPO MPaBO Ta MOXJIMBICTH BTPY-
YaHHS JICPKaBH y TCBHI BiTHOCHMHUA. OCOOIMBO HAOYHO II€ MPOCTEKYETHCSI Y
ICTOPHYHIH PETPOCIIEKTHBI TPYAOBOTO IMpaBa, MOsIBa SIKOTO € Oe3CIpHUM JI0Ka-
30M BJIOCKOHAJICHHSI JIFOACHKOI CBIJIOMOCTI Ta BU3HAHHS JIIOJMHU SIK COIiaIbHO]
LIHHOCTI, HeB1/I"EMHOIO SKICTIO SIKOI € 3aTHICTh JI0 TIPalli, peai3ailis sikoi i 3a0e3-
reyy€e MOXKJIMBICTD ICHYBaHHSI Ta PO3BHUTKY CyCITUIBCTBA. 3arajbHOBIIOMI (hakTH
icTopii — moBcTaHHs TioHChKUX TKauiB 1831 p., 1834 p., cine3pkux Tkauis 1844 p,
pesoutontist 1848 p. y ®panuii ta ['epmanii, [Tapuspka komyna 1871 p., siki cranu
HacJIiIKaMH HEOOMEKEHOTO COIliaJbHUMH IPOTHBAaraMM Karitaii3my — Bce Iie
BUSIBUJIO HETIPUAATHICTD 17161 «HEBTPYUAHHS ICPIKABW» y PETYJIIOBAHHS BiTHOCHH
0 3aCTOCYBaHHIO 3[aTHOCTI 110 mparii. OMHUM 3 MOKa3HUKIB HECIIPOMOXKHOCTI
Teopii Ta MPaKTHKK «JICPKAaBHOTO HEBTPYYaHHS», SK 3a3Haya€ BUJIATHUH Bue-
HUH y ragy3i MDKHapOIHOTO Ta MOPIBHIIBHOTO Tpy#oBoro npasa I. 5. Kucenbos,
CTaB IHTCHCHBHUI PO3BHTOK Yy BCIX TOTOYAaCHHMX KaIliTAJICTUYHUX KpaiHax
3aKOHOJIABCTBA MO Tmpairo [7, ¢. 22]. BoHOo, pa3oM 3 HIIUMH aKTaMH COIlialib-
HOTO 3aKOHOJABCTBA Ta IHCTUTYTaMH, SIKi HOTO CYNpPOBOIDKYBAIH, CHOPMYBaIH
couianbHy iH(PACTPYKTYpy, — TOOTO CHUCTEMY COIlIaJbHUX aMOPTH3aTOPIB Ta
cTabinizaropiB, siKi MPUOOPKAIK TUKHH KaliTaJiCTHYHUNA PHHOK, a OTXKE, J03BO-
i (opMyBaTH rpoMasiTHChKE CYCHiIBCTBO. UNCIICHHI IOpUAMYHI aKTH CTalH
IHCTpYMEHTaMH CYCIIUJIBHOTO KOHTPOJIIO HaJ CTUXI€I0 PHHKY Ta MPEeporaTuBaMu
BJIACHMKA, SIKI paHillle BBAKAINCS HEJOTOPKAHHUMHU Ta HE OOMEKYBaHHMH COILTi-
QIBHUM KOHTPOJIEM Ta PETYIIOBAHHSIM.

CpOrojiHi TpyI0BE MpaBO — II¢ OJHA 3 TOJOBHUX 3arajibHOIUBILTI3AIAHUX
uinHoctel. e moB’s3aHo 3 THM, 1110 HaliMaHa Mpas CbOTO/IHI — HE TIJIbKH OJJH
3 OCHOBHHX (DaKTOpPiB BHPOOHHIITBA Ta HCOOXIMHUI KOMIIOHCHT BCi€l pUHKOBOI
eKOHOMIKH, ane W (yHJaMeHTallbHa yMOBa ICHYBaHHS Ta PO3BUTKY Cy4YacHOI
JIFONICHKOT IUBLITI3ALT. Y CBOIO Yepry, IMpaBo, MIO PETrYJIIOE BiIHOCHHU i3 3aCTO-
CyBaHHS HaliMaHOI mpaili, — TPyAOBE MPABO — BCTAHOBIIOE «IIPaBHJIA TPH», SIKI,
3 OIHOTO OOKY, 3a0€3MeUyrOTh NICBHUI PIBCHB COIANBHOI 3aXHIICHOCTI JIFOJICH,
1110 3aCTOCOBYIOTH CBOIO YHIKQJIbHY 3/IaTHICTB JI0 MPaLli, @ 3 IHIIOTO — JI03BOJISTIOThH
peasizyBatu notTpeOy JFOMUHH Y Ipalli HAHOUTBIIT MPUIHHATHUM JIJISL HET CIIOCOOOM.

VY cyqacHOMY cBiTi Ha pyOesKi IBOX THCSUOIITh TPYJOBE IIPABO € IHCTPYMEHTOM
COIIAJIHOTO YIIPaBIIiHHS Ta KOHTPOIIIO, allpOOOBAHUM CTONITTSIMH 1CTOPUYHOTO
JIOCBI Ty JIFOACTBA, SIKE Ma€ IIMPOKUIT CIIEKTp Aii, OararoniboBe 3HaYCHHS 1 pe/-
CTaBJISIE€ BEJIMKY I[IHHICTH JJIs1 Oylb-sKOi IUBLII30BaHOI KpaiHu. TpynoBe mpaBo
€ BEJIMKUM HaJ0aHHSM JIIOJICHKOI IMBINi3alii, K BIITBOPIOE y CBOiX HOpMax
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YSIBJICHHSI JIFOAMHH 1 TPOMaAsSHUHA TIPO CBOOOMY, BUIbHY MOXKJIMBICTH peaiizanii
CBOiX MpaB y BiacHHUX iHTepecax. OTxe, PO3BUTOK TPYJAOBOTO IpaBa y HampsMi
BCTAHOBJICHHSI COIliaJbHOTO OajaHCy IHTEpeciB JepikaBH, BIACHHKIB 3aco0iB
BHUPOOHUIITBA Ta BJIACHUKIB YHIKAJIBHOI, IPUTAMAHHOI TIILKU JIFONUHI 3aTHOCTI
(3marHocTi J10 TIparli), ska Ou BU3HAYMIIA MEXI IX MOXKJIMBOTO ITOBO/DKEHHSI, 03Ha-
YHB TPOCTIP JUIsl IX CBOOOAM Ta 3aXUCTUB BiJ| CBaBULIS, € HEOOXITHOIO YMOBOIO
PO30yI0BH TPOMAISTHCHKOTO CYCITUIECTBA Y TPETHOMY THCSUOMITTI.
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KOHCTUTYIINHO-ITPABOBI BIZITHOCUHH
KoHcTuTyniliHO-IpaBoBi BIIHOCHHH — II€ CYCIUIbHI BIZHOCHHH, BPETYIBO-
BaHI HOPMaMH KOHCTHUTYILIHHOTO IpaBa YKpaiHH, 3MICTOM SIKUX € FOPHIMYHHUNA

3B 130K MIXK Horo cy0’ekTamu y (opMi B3a€MHUX TIpaB 1 000B’sI3KiB, Nependaue-
HUX BIJIIIOBIJIHOI0 HOPMOIO KOHCTHTYIIIITHOTO TpaBa.

224



3MiCTOM KOHCTHUTYLIHHO-ITPABOBHX BIHOCHH € IOPUIMYHHN 3B’SI30K MiX
cy0’extamu y ¢opmi mpaB 1 000B’sI3KiB, MepeI0AYCHUX BIAMOBITHOK MTPABOBOIO
HOPMOIO KOHCTHTYIIHHOTO TpaBa, TOOTO COIliajbHa MOBEIHKA yYYACHHKIB IHUX
BimHOCHH. KOHCTHTYIIHHO-TIPABOBI BITHOCHHH € OCHOBOIO MPABOBOTO PErYIIHO-
BaHHs y c(epi MOJTITHKO-Iep>KaBHOTO YIIPABIIiHHS, 1 I1e BU3HAYa€ 1X TOJIOBHY POJIb
y PEryJIFOBaHHI CYCHUIBHUX 3B SI3KiB.

Boanouac BoHM MatoTh 0COOJIMBI PUCH, OB’ s13aH1 HacamIepes 3i criennikoro
IIpeIMEeTa MPABOBOTO PETyJIIOBaHHS, Cy0’€KTaMM NMPABOBIAHOCHH, MEXaHI3MOM X
peadtizaiii, MiclieM y CHCTeMI paBoOBHX 3B’s13KiB To1o [ 1, . 28].

KoHCTUTYIIHHO-TIPaBOBI BiTHOCHHH BIIPI3HSIOTHCS CBOIM 3MiCTOM, BHHH-
KaloTh B 0COONMBIH cepi BITHOCHH, SIKI CTAaHOBIISTH NMPEAMET KOHCTHTYLIHHOTO
npaBa Ykpainu. BoHM € pPi3HOBHIOM IOJITHKO-ITPAaBOBUX 3B’SI3KiB, OCKIIBKH
OB’sI3aHi 3 MPABOBUM PErYJIIOBAaHHSIM MOJITHKO-NPABOBUX MPOLECIB, 1 HacaMIie-
pen 3 pearizami€ero Jep)KaBHUMHU CTPYKTYPaMH BIIaJJHUX TOBHOBa)KEHb, 3 MOAIJIOM
BJIaJM MDXK IIMMH CTPYKTYypaMH 1 B3a€MOJII€I0 OpTraHiB 3aKOHO/IaBY01, BAKOHABYOT
1 cynoBOI BiaJH, 3 BU3HAYCHHSIM IPABOBOTO CTATYCy JIIOAMHU 1 TPOMaJIsSHUHA,
(YHKIIOHYBaHHSIM MOJITHYHHUX MAPTiH, IHIINMX Cy0’€KTIB ITOJITHYHOTO MPOIIECY.

[{um BigHOCMHAM TIPUTAMAHHHUIA 31COUIBIIIOrO IMIICPAaTUBHUI Xapakrep,
OCKIJIbKM BOHH 3Ha9HOIO MipOIO TIOB’13aH1 3 peati3alli€lo BIaHUMH CTPYKTypaMu
CBOIX ITOBHOBa)KEHb, B3a€MOJIIEIO0 PI3HUX OPraHiB AEP’KAaBHOTO MEXaHI3MY.

VY cucremi IpaBoBITHOCHH KOHCTUTYIIHHO-ITPaBOBUM BiZJTHOCHHAM HaJIEKHTh
MIPOBIJIHE MICIIe, OCKIJIbKM BOHM BH3HAYalOTh 3MICT MPAaBOBIHOCHH, IO periia-
MEHTYIOThCS IHIIMMH Tally3siMHU 1paBa.

KoHCTUTYIIHO-TTPABOBUM BiJJHOCHHAM BIIACTHBHUU OCOOJIUBHUI CYO’ €KTHHI
CKJIaj, 1X y4acHUKaMH € i cy0’€KTH, sKi HE MOXYTbh OyTH yYaCHHKaMH IHIIHX
BUIB TIPaBOBIJHOCWH, HANpPHKIAJA, HApox YKpaiHW, HaceleHHs ABTOHOMHOI
PecnyOnikn Kpum, anmiHicTpaTHBHO-TEPUTOPIJIbHOT OMHHUII Y 3B’S3KYy 3 IPO-
BE/ICHHSIM pe(epeH/IyMIB TOIIO.

Crienn¢ika KOHCTUTYLIHHO-TIPABOBHX BIJTHOCHH BUSIBISIETBCS B OCOOJIH-
BOCTI MeXaHi3My peatizallii iX cy0’ekTaMu CBOiX mpaB i 000B’s3kiB. OfHI 3 HUX
0e3rocepeiHbO BTUTIOIOTHCS B IMX MPABOBIHOCHHAX, IPYTi — Yepe3 iHII mpa-
BoBinHOocuHU. Tak, y Koncturynii Ykpainn [2] Bka3dyeTbcs Ha Te, IO BlIajia B
VYkpaiHi HaJIeKUTh HAPOJOBi, KOHKPETHO Pealli3yeThCsl Yepe3 HOPMH 3aKOHY TIPO
BCEYKpaiHCHKHH Ta MiclieBi pedepeHIyMH, Yepe3 3aKOHH PO BUOOPH, 1HIII HOP-
MaTHUBHO-ITPAaBOBI aKTH.

OcoOnMBUM BHIOM KOHCTUTYIIWHO-TIPABOBHX BITHOCHMH € TakK 3BaHMMN
npaBoBHit craryc. Moro xapakTepHa puca — 4iTka BU3HAYEHICTh Cy0’ €KTiB Tpa-
BOBIJTHOCHH. AJie 3MICT B3a€MHHX TpaB i 00OOB’sI3KiB CY0’ €KTIB KOHKPETHO HE
BKa3y€eThCsl, @ BUBHAYAETHCS 3 BEJIMKOT KIJIBKOCTI KOHCTHTYIIHHO-TIPAaBOBUX HOPM.
Jlo Takoro BH/y BiJIHOCHH HaJIeXaTh CTaTyC I'POMaJSHCTBA, IKMH PO3KPUBAETHCS
B 3HAYHIN KUTBKOCTI IPAaBOBUX HOPM.
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KoHcTuTyiliHO-IpaBoBi BiJTHOCHMHU MarOTh Pi3HUN cTpok Ail. OnHi 3 HUX —
MOCTIHHI, OIIBIIICTh — THMYACOBI. [0 MOCTIHHMX, HANPHUKIIA, HAJISKUTH CTaTyC
TPOMaJISTHCTBA, SIKMH MPUIHMHAETHCS 31 CMEPTIO TPOMaJITHIHA a00 HOTro BUXOAOM
3 TpomaasHCTBa. Jl0 TMMYacOBMX HacamIepe] HaJeKaTh Jep)KaBHO-IIPABOBI
BiJTHOCHHH, TTOB’sI3aHI 3 OPTaHi3aIli€l0 1 MPOBEICHHIM pe(epeHIyMiB, BUOOPIB.
TrumuacoBi NMPaBOBITHOCHHN BHHHUKAIOTh, SIK MPAaBWIIO, B PE3yJbTaTi peaiizamii
KOHKPETHUX HOPM — ITPABUII TIOBE/[IHKH.

VY cucTeMi KOHCTHTYLIHHO-IIPAaBOBUX BIIHOCHH BHJIUISIOTHCS MaTepiajbHi 1
npouecyaibHi. Jlo mepmmx Hajgexarb 3MICT MpaB 1 000B’SI3KIB Cy0’€KTiB MpaBo-
BiJTHOCHH, JI0 APYTHX — IPOIIEAypa peaizallii MaTepiaibHUX HOPM.

3a HUTBOBUM MPU3HAYEHHSIM PO3PI3HSIOTH IPAaBOYCTAHOBYI i MPABOOXOPOHHI
KOHCTUTYILIHHO-TIPaBOBI BiJHOCHHHU.

Cy0’€exTaM¥ KOHCTUTYILIHHO-IIPABOBHX BIJIHOCHH € iX yYaCHHKH, SIKI MalOTh
Cy0’€KTHBHI IIpaBa Ta HOPUANIHI 000B’I3KH.

O0’exTaMM KOHCTUTYLIHHO-TIPAaBOBUX BIJJHOCHH € CYBEPEHITET HapO.y,
JIepKaBHUHN 1 HAIlOHAJIILHUI CyBEpEHITET, TEPUTOPIsl, KOHCTUTYIIWHUH J1aa Ta
Horo 3axwmcT, JrONWHA, 1i mpaBa i cBOOONM, 000B’SI3KH, Blaja, BOJCBUSIBICHHS
HapoJy, HaceJIeHHsS BIAMOBIHOI aJMiHICTPATHBHO-TEPUTOPIAIBHOI OJUHMILI,
I JIep>)KaBHUX OpraHiB 1 OpraHiB MiCI[EBOTO CAMOBPSIAYBAaHHS, PO3IOILI KOM-
MEeTeHIiT MK BIaJHUMHU CTPYKTypaMH, MK LEHTPOM 1 perioHaMH, BJIACHICTb,
MUTaHHS IPOMaSTHCTBA, (POPMYBAHHS 1 AISUTBHICTD IOJIITHYHUX MapTil, rpoMaj-
ChKUX 00’€JlHaHb, MACOBUX MOJITHYHHUX PYXIiB, IHIIMX CyO €KTIB MOJITHYHOTO
npotecy touo [ 1, c. 29].

BHHUKHEHHIO KOHKPETHHUX KOHCTHUTYILIHHO-TIPABOBUX BIJJHOCHH IEpeaye
IOpUANYHUE (akT. 3 HBOTO TOYMHAETHCS peaji3allis KOHCTHTYIIHHO-TIPaBOBUX
HOPM, 1 3aBISKH IOPHIMYHOMY (DaKTy KOHKPETHHUH Cy0’€KT CTa€ yYaCHHKOM IIUX
MPaBOBIHOCHH, Ma€ BI/IMOBIIHI TIpaBa Ta 000B’ SI3KU.
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KoBaabuyk Biradiii BornanoBua

3a8i0y8ay Kagheopu KOHCMUMyYitiHo20 mMa MidCHapOOHO20 Npasa
Iucmumymy npasa ma ncuxonoeii
Hayionanvuozco ynieepcumemy «Jlvgiscvora nonimexuikay,
O00KMOp 10PUOUYHUX HAYK, Npoecop, 3aciydcenutl iopucm Yxpainu,
(m. JIvsis, Vkpaina),

Binocroubkuii Ctrenan MupoHoBuy,

doyenm rkagedpu 0asHvoi icmopii Ykpainu ma apxisosnascmesa
Jlvsiscbko20 HayionanvHo2o ynisepcumemy imeni leana @panka,
KaHouoam opuouyHuX Hayk, 0OyeHm
(m. Jlvgis, Yrpaina)

3AKOHOJIABCTBO TA MTPAKTHUKA JIOCTPAIIIT B PECITYBJIIIII
TMOJIBIIA: TOCBIJ JIJIA YKPATHA

3 METOI0 YCHILIHOTO 3ifiCHeHHS JrocTpalii B YKpaiHi HaJ3BHYaliHO KOpHC-
HuM € ocin PecnyOmiku [Toneii. B Ykpaini ta [Tombiii, mopsi 3 0COOTHBOCTIME
MIPOBE/ICHHS JIFOCTPAIIil HAasBHI CIIUTBHI CTPATCTIYHI 3aBaHHS.

[porec mroctparii B PecmyOmini ITompii po3nodascs i3 3HAYHUM 3arli3HEH-
HSIM, JIMIIE HAa BOCBMOMY DOIli IEMOKPaTHYHUX TEPETBOPEHB, MICIs TOTO, SIK OyB
MpUNHATUIN 3aKkoH Ipo ounmieHHs Braau (11.04.1997 p.). Ilpuunnoro 1poro, sk
BBA)KAIOTh MOJIBCHKI AOCIITHUKH, Oyia BiZICy THICTh TOJIITHYHOI BOJII JIiIepiB HOBOT
JeMokpaTiHyHoi Biaau. OHAK Hepii CrpoOu po3rovaTy el mpolec MposBUITUCS
Bxe B kiHIi 90-x p. XX ct. Tak, oOpanuii y 1989 p., Ha mizcrasi pimiens «Kpyrioro
Cromy», IlapaamMeHT CTBOPUB MOJNITHYHE IATPYHTS /s OOpaHHS JeMOKpa-
THYHOTO ypsiy. 3 MPUXOJIOM JIO By JIEMOKPAaTHYHHUX CHJI MOYABCS TPUBAIHNA
TIPOLIEC AEMOHTaXKy KOMYHICTUYHOI cucTeMH, B sikiii Ciryx0a besneku Bigirpasaia
KJIFOYOBY POJIb. [leprmmu npaBoBUMH aKTaMH OB’ SI3aHUMH 31 3MiHOIO MOJITHY-
Hoi cucrtemu Oymu 3akonu «[Ipo Opranu 3axucry Jlepxkasny, «IIpo momiiito»,
SIKUM TIPUTIMHEHO Tist1bHICTh Ciyx0u besmeku Ta minmiii [1; 2]. Ines npoBeaeHHs
JIIocTpalii Bce OlblIe rovyasa po3BUBaTUCS B 3ac00ax MacoBoi iH(popmarlii.

28.05.1992 p. Ceiim npuiiHsB yxBaity, sikoto 30008’ s13aB MinicTpa BayTpimHix
CIpaB HaJIaTd 1HPOPMAIO TPO JEPKABHHUX YPSIOBIIB BiJl PIBHS BOEBOIU [0
BHUIIIMX, CEHATOPIB, TMOCIIB, a TAKOX CYJUIiB, IIPOKYPOPIB, aJBOKATiB, PaJHHUKIB i
YJICHIB YpsAIB rpoMaj, siki Oynu criBnpaniBaukamu Oprani besnekn i Ciyxon
besniekn 3a nepiox 1945—1990 poxkis. Hacmigky TpUHHSATTS 1[LOTO JIOKYMEHTA
BUSIBUIIMCS JpaMaTHYHUMH. Y CIIMCKY, CKIaJeHoMy MiHicTpoM AHTOHIEM
MarnepeBuuem, HapaxoByBajiocsi 64 mpi3Buiia, cepen sikux IIpesunent [lompri
Jlex Banenca, 3 miHicTpy, 8 3acTymHHKIB MiHICTpiB, 3 odinepu 3 KaHUespii
[IpesnnenTa ta 39 uneniB napmameHty [5]. ['onoBHMM 4yMHOM, TO OyinM OcoOH,

227



sIKi caMi TOOPOBIJIBHO 313HAJIKCH, IO € B CIIHCKAX CICICIYX0 a0o Ti, PO SKUX
nucana npeca [3, s. 72]. Oxniero 3 mepimx KepTB cnucky cra Jlex Banenca
[3,s. 67].

OnHak BOTO X POKY 3 IPUYUHHU TOJITHYHOI JOIIIBHOCTI MPOLEC JIFOCTpa-
il OyB npusynunenuit. [lizcraBoro aist nporo crano pimenHs KonceruryuiitHoro
Tpubynany Bix 19.06.1992 p., sskuM opran KOHCTHUTYIIHHOI IOPUCIVKIIIT BU3HAB
yXBaJly HEKOHCTUTYIIHHOIO, 3yNWHHUB Ii Jif0, 3a3HAYMBINM, II0 HOPYIIEHO
NPUHIUI JeMOKPATUYHOI TIPaBOBOI JIEpXKaBU: yXBaja BeJe A0 MOPYIICHHS 0CO-
OucTHX IpaB 0coOM — JOOPOro IMEHi, YeCTi 1 TAHOCTI, BCTAHOBIIIOE ISl MiHICTpa
Brytpimnix CripaB npoTH3akoHHHI 000B’SI30K BTpyUYaHHs B [IpaBa IpOMa/IsiH Tax,
SK 3000B’sI3y€ BUMHSATH J1ii, 3MICT TMOHATH SKUX HE3PO3YMUINI — HAJaTH «IOBHY
iH(pOpMario» mpo ocid «BiJ BOEBOAM 1 BHIIE», HE MOAAHO KPUTEPIIB BU3HAHHS
oci0 «cmiBpobitTHukamu Ob i CBy, He BU3HAYCHO MPABOBUX HACIIAKIB ITOJAHHS
Takol inpopmarii [6]. TpuOyHan Haros0CUB, 110 3aKOH, SIKMH YIIOBHOBa)KY€ OpraH
BJIaJIM IIOJI0 BTpy4YaHHs y cepy 0COOMCTHX MpaB IpOMaJsIHUHA, TOBUHEH YITKO
BU3HAYMTH MEXK1 BTpy4YaHHs Ta HOro crocio.

[Ipouec moctpanii Oy BimHOBIEHHH Jnine micis Toro, sik 11.04.1997 p.
napyiaMeHT npuiHsaB 3akoH «[Ipo BusiBIeHHS mpaili ado cirykOu B opraHax 0e3-
MIEKU JIepkaBu abo cmiBmparlli 3 HUMHA B 1944 — 1990 pp. oci0, sKi BUKOHYIOTb
nyOmiyni QyHKIin» [7]. JIoKyMEHT BCTAaHOBHB IEPENiK OpraHiB Jep»aBHOI 0e3-
MEeKH, BIJHOCHHHU 3 SIKUMH KBaJi(iKyBaJMcs, SIK CHIBIpalls, BH3HAYMB KOJIO
cy0’eKTiB 1yOIiyHOT BIIa/iu, 110 ITiANAAAI0Th JIIOCTPAIlilo, 4aCOBl MEXi CITiBIpalli,
MOJIaB OPT'aHU BIIAJM YIOBHOBAXKCHI Ta MPOIEIypy JitocTpalii. ¥ mepiox 3 1999
no 2006 poxu [lapnament 17 pasiB BHOCHB 3MiHHU J10 3akoHy. PosmmproBanocs
KOJIO Cy0’ €KTIB MyOIiYHOT BIIa I, SIKI MIAMAIAI0Th ITiJ1 JIIOCTPAIlit0, KOHKPETH30BY-
BJIUCSI TIOHSITTS «CITIBITpAIls», 3alipoBapkeHo nocay IIpencraBuuka [1yOmiganx
[HTepeciB, 3MiHEHO MPOLIEAYPY PO3MIISLY TAKUX CIIPaB. 3T1THO 3 3aKOHOM, JIFOCTpa-
1ist oxorutroBaa mepiox 3 22.07.1944 p. no 10.05.1990 p., ocib, sxi npeTeHIyBaIH
Ha ImyOTiYHI Moca iy BU3HAYCHI 3aKOHOM Ta Haponwucs 10 10.05.1972 p.

Jlroctpaniiini cnpaBu po3risiaB Anensuiitnuii cyn Bapiasu, B sikomy Oyio
crBopeno Bimmin Jlrocrpanii (JIroctpauiitauit cyn). Inrepecu rpomaachKocTi B
cyni npencrasisiB [Ipeacrasuuk [TyGmiunoro [HTepecy, 10 MOBHOBaXKEHB SIKOTO
BXOJIUJIO: aHAJI3 JIFOCTPAIifHKUX 3asB, 0 HAJIXOIIIN JI0 Cydy; MEepeBipKa Bijo-
MOCTeH BHKJIQJICHUX Yy 3asBax, 3BEPHEHHS JIO0 CyAy 3 3asBOIO IPO MOPYIICHHS
JIFOCTPALIITHOTO MPOBaUKEHHST; IH(QOPMYBaHHS YIIOBHOBaKCHUX OpraHiB Ta CKJIa-
JIQHHSI OPIYHUX 3BITIB Mepe/l YHOBHOBAKECHUMH 0CO0aMH Ta BUIIMMH OpraHaMH
JIepKaBHOI BIaJu.

Jesxi nonoxxeHHs 3akoHy OyJIH TPEMETOM aHaizy i o1liHkn KOHCTUTY i HHIM
Tpubynanom. Tak, y pimenni Bix 10.11.1998 p. TpuOynan HarojgocuBimM Ha
ICTOPUYHOMY MiATPYHTI 3aKOHY, BI/IMITHB, 110 METOFO JIFOCTPAILIIT € IIepeBipKa npas-
JIUBOCTI JIFOCTPAIIHOTO 3i3HAHHS 3 THM, 00 YHEMOXIUBUTH B MallOyTHHOMY
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BUKOPUCTaHHS (AKTIB MOJITHYHOI Kap’€pH 3 MHUHYJIOTO SIK MIAHTAXY Oy/Ib-KHM
0ci0, sIKi 3aliMalOTh BHUCOKI JEprKaBHI MOCaJN. 3aKOH HE IMOBHHEH Iependadaru
KPUMIHAIBHOT YM quUasi-KpUMIHAIBHOI BIJIIOBIIIBHOCTI 32 CIIIBIPAIIO B MUHY-
JIOMy 3 JepkaBHUMH opraHamu Oesmeku [8]. Cama cmiBmpais HE OOMEXye
YKOTHOMY TPOMAJITHUHY MOKJIIMBOCTI 3aiiMaTé MmyOIIiyHi OCajy, a JIIOCTpaliiHa
MpoIeIypa KOHTPOJTIOE TIJIbKU MPABIMBICT TAKOTO 3i13HAHHS — MOPAJIbHI SIKOCTI
ocobu. HeratMBHUMM HaCITiIKAMH JUTS JIFOCTPOBAHOTO € HE CITIBIPAIs 3 OpraHaMu
Oe3reKy, a HempaB/IUBe 313HAHHS MTPO TaKy CITIBITPALO.

HactymHuM eTarom cTaHOBJIEHHS JIIOCTpalLiiiHOTO 3akoHoAaBcTBa y [lombiri
ctanu 2001-2002 poku. V 1eit nepion nep)kaBHa BiIajga Hajexala JIIBUM IOJTi-
THuHUM cuiiaM. Tak, B pe3ynbrari BuOopis 1o [lapimamenty [Tonbmi 23.09.2001 p.,
KoaiIiiHy OunbimicTh copmyBanu Coro3 JliBux Jlemokparie — YHis Ilpari Ta
Camoobopona Pecriyomiku [Tombii, siki # iHINIFOBaIH BHECCHHS 3MiH 10 3aKOHY
ipo Jroctpaniro. Ha posmsia [TapnamenTty Oyio 3anporioHOBaHO JiBa MPOEKT 3MiH
no 3axony — Big [Ipesunenta O.KsacueBchkoro Ta Big Cenary. OOujaBa 3ako-
HOIIPOEKTH IPOIIOHYBAIM BHKIIIOUUTH 3 TEpeIiKy OpraHiB Jiep)KaBHOI Oe3rneku
[Monbi, SKi myIsramm JoCcTpalii, po3BiIKY Ta KOHTPPO3BiAKY. ApryMeHTallist Ha
KOPHCTH TaKOi MO3MIIT TOJIsiraia B TOMY, IO IIi CITy>)KOW CTOSUTM Ha 3aXHCTI 1HTe-
peciB [Tobii i criBrparis 3 HUMH HE € 37I04MHOM ITPOTH CYCIIJIbCTBA Ta JIEPIKABH.
VY pesynbrari IeKUIbKOX MapilaMeHTChKHX CiIyXaHb 1boro nutanHs y Celimi Ta
CeHari Oys10 IPUIHATO 3MiHU 10 3aKOHY MPO JFOCTPAIIIFO.

[Ticnst mepemoru Ha INpe3naeHTCHKUX BUOopax Jlexa KaumHchkoro y xoB-
tHi 2005 poky, maptist [IpaBa i CrpaBeIMBOCTI 3 iHIIIFOBaTa TPUNHHITTS HOBOI
penakuii 3akony «IIpo srocTpartitoy, sikuit HaOyB yrnHHOCTI 18.10.2006 p [9]. Hum
3MIHEHO MOJIEJb JIFOCTpallii 3 M SIKOT Ha OUIBIII )KOPCTKY.

Otox y nopiBHsiHHI 3 3akoHOM «IIpo mocTparttito» 1997 p. HoBuii 3akoH OyB
OLUTBIII JKOPCTKHH 1 B TICPIILY YSPTy Yepe3 Te, MO i 10 3aKOHY ITiIa1a10 3HAYHO
LIMpIIE KOO 0Ci0: KepIBHUKM MICIIEBHX OpPraHiB BJIa I, YCTAHOB Ta OpraHi3alii;
YJICHN TPABIIHHS IOPUIMYHUX OCI0 3 JIePXKaBHOIO YaCTKOIO BJIACHOCTI Ta WICHH
HaISIOBUX paji; MpaliBHUKM HAyKOBHX yCTaHOB, y ToMy umcii ¥ [lombcbkoi
akaJieMii HayK; BUKJIa/ladl BUIMX HaBYAIBHUX 3aKJIa/(iB K JAEp’KaBHOI, TaK 1 MpH-
BaTHOi ()OPMH BIACHOCTI, )KypHaJicTu Tomo. Skimo B 3akoHi 1997 p. no uucia
TakuxX BXoawio 13 kareropii ocid, To BianoBigHO 10 3akony 2006 p. ix Oymo 57.
VY 3aranpHiil KiJTBKOCTI YMCENBHICTh TPOMAJISH, SIKI MiAMAgaId i JTCTPAIIiIo,
3pocito 3 27 tuc. 1o 300 tuc. 3i ciiB nupekropa lHctutyTy Harionansaol nam’siti
Padana JleckeBuua, y nepion 3 2007 o 2014 p. Gyio inmroctpoBano 30 THc. 0ci0,
ToOTO 10 BiJICOTKIB Bijl 3arajbHOI KIIBKOCTI THX, XTO IPOXOAMB TepeBipKy [10].

B icropii aroctpariii MOXHa NPOCIHIAKYBAaTH 1Ba €Talld CTaHOBJICHHS IPO-
LEeypH PO3IVISAY JIOCTPAIifHUX CIpaB: po3nisi cripaB JIrocTpaliifiHuM cymaoM
3a noxpanHsaMm [Ipencrauuka IlyoOmiynoro InTepecy (cepnens 1997 — TpaBeHb
2007); poscmimyBanns crpaB [Hctutyrom Harionanenoi [Tam’sri. JlrocTparriiiai

229



MOBIIOMJICHHS CKJIaaucs B V Bimuni Anensiiiinoro cyay y Bapmasgi [11, s. 43].
AHari3 noBizioMJIeHb, 30ip iH(OpMAII]l 3 METOIO MEePEeBIPKH IX MPABIUBOCTI 311iH-
curoBaB [IpexcraBuuk [lyGniuHoro IHTepecy Ta HOro 3acTynmHUKH. 3a 3aKOHOM
[MpencraBuuk [Tyoniunoro [urepecy Bianoinas kBamidikaiiHIM BUMOTaM CYJUII,
npu3HauaBcs Ha ocany [leprmm [omoBoro Hatiumoro Cymy Ha 6 pokis [7].

3akoHoM 2006 p. 3MIHEHO CyIOBHMH NOPSIOK PO3DISAY JIIOCTpAliiHUX
crpaB. BajkiMBOIO IHCTHTYII€I0 B MHMTAHHSAX NPOBEIHHS JIIOCTpalii, Mo4YnHa-
toun 3 2007 p., € Iucturyr Harionaneroi Ilam’siti, B sikomy ¢GyHKIioHye Bropo
JIFOCTpALi] /10 TOBHOBAKEHB SIKOTO BIJIHECEHO: BEICHHS PEECTpPY JIIOCTPALiHNX
313HaHb; aHaJIi3 JIIOCTPaLiHHKUX 3i31HaHb Ta MepeBipKa X MPaBAUBOCTI; MiAITOTOBKA
i myOunikarist KarajoriB oci0, siki mepeOyBaiy Ha CirykOi B Jiep)KaBHHX OpraHax
0e3meku, 0cid CTOCOBHO SIKUX OpraHH OE3MeKH 30Mpaiy BiOMOCTI, CIIBIPAIliO-
BaJIM 3 HUMHU, Ta 0ci0, AKi 3aliMany KepiBHI nocaau B Zjedoczonym Stronnictwie
Ludowym I Stronnictwie Demokratycznym [10].

Cynamu nieproi iHcTaHIi1 Oyio BU3HaueHo oKpyskHi cyau [ 10]. BcranosieHo,
IO Mifl Yac CyJOBOMY PO3IVISi 3aCTOCOBYIOTHCS, KPIM HPHUITUCIB 3aKOHY, TOJIO-
JKEHHSI KPUMIHAJIBHOTO TIPOIECYaJIbHOTO KOJCKCY. BakimBui mporecyanbHUM
CTaTyc B JIIOCTpaliiiHOMYy nporeci HaOyB npokypop bropo Jltocrparii IncturyTy
Hanionanbsnoi [TamsTi, skuid y JrocTpariiiHoMy IpoBapPKeHH] Ma€e CTaTyC CTOPOHU
myOJIIYHOTO OOBUHYBAYCHHS. Y pa3i MOCTAHOBICHHSI CY/IOM PIIICHHS PO HEIpaB-
JIVIBE JIIOCTpAlliiHe 313HaHHS CyJ] CTBEP/IXKYE PO BTpaTy Mpasa OyTH oOpaHuM JI0
Ceiimy, Cenaty, €BpOICICHKOTO MapiaMeHTY, OPraHiB MiCIICBOTO CaMOBPSIY-
BaHHs cTpokoM Bif 3 1o 10 pokiB. Ha pieHHs cyniB nepinoi iHCTaHIIT MOXYTh
OyTH MoJIaHi arnesnsiist Ta Kacarisi.

VY 2000 p. IlpencraBuuk I[lyomiunoro IHTepecy Bmepiue mpo3BiTyBaB Ipo
pe3ynbraru moctparttii 3a 1999 ta 2000 poku [4, s. 206]. 31 3BiTY BOA4a€ThCS, 110
y criBnpartii npusHanucs 144 ocodu 3 uucina moctpoBanux y 1999 p., 3 ocobu —
y 2000 p., 3 ocobu y 2001 p. (96 — anBokaris, 28 — npokypopis, 19 cymuis, 5
3aCTYIIHUKU CEKpeTapiB cTaHy, | — cekperap craHy, 1o | mociy Ta NpeacTras-
HUKy memia). Y nepiog 1999 — 2001 pp. cymom posrisiHeHo 85 crpas [11, s. 16].
JlrocTpariito rmovaau BUKOPHCTOBYBATH K OAMH 13 METOIB MOJITUYHOI OOPOTHOH.
Tak, 18.06.1999 p. AnensiiitHuii cy BiIMOBUB Y BIIKPUTTI JIFOCTPALIIHHOTO MIPO-
BaJ/DKEeHHA 110710 npem’epa €xu byseka [4, s. 163]. Tloganns IIpencrtaBHukoM
MyOTIYHOTO IHTEpeCy 3asiBU IMPO BIJAKPHUTTS MPOBAHKEHHS CTOCOBHO MiHiCTpa
BHYTPIIIHIX crpaB i agminicTpamii SlHyma ToMamieBchbKOro CIpHYMHMINCS 0
Horo HeraiHOi BiJICTaBKH, IPUITUHEHHS MOJITHYHOI JISUIBHOCTI MPU TOMY, IO
pimieHHst B crpasi Oyno BuHeceHo uepe3 13 micsuis, y mortomy 2001 p. sikum
313HaHHsI JIOCTPOBAHOTO BM3HAHO NpaBauBuMH [4, s. 167]. Anensuiiiuuii cyn y
Bapmagi pitennsim B 11.08.2000 p. B ciipasi kanauara Ha mocaxy [pesunenra
Jlexa Banencu Bu3HaB iforo 3i3HaHHS npaBauBuMHU. [Ipy 1poMy BKasas, 11O B
CTpaBi BIICYTHI JIOKa3H, sIKi MiJATBEPIKYIOTh (akT 30008’ s13aHb J1.Basencu nepen
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opraHamu 0e3INeKH Mpo CHIBIPAI0: HEMA€e MEPBUHHUX JOKYMEHTIB, HAITMCAHUX
HUM BJIACHOPYYHO, PO3IHCOK, BIJICYTHI HOTO CHpaBH, SIK NMpaI[iBHUKA YU arcHTa
«boikay, siki 6u Oy «Marepiani3oBaHi B KOHKPETHI Jii».

o mouararky 2012 p. €BponelicekuM CynoMm 3 TpaB JIOAWHH Oynu TpH-
HHsTo 11 cnpaB, MOB’3aHUX 3 JIIOCTpali€ero. PimeHns npuitHaTi €BponelichbkuM
cynom 3 mpaB soauau (€CI), y sikux Bu3HaHo ¢axt nopyueHHs KoHBeHIil
IpYHTYBaJIHCs Ha aHaji31i 3akoHy B pepakiii Big 04.04.1997 p. 31 3minamu. [leprre
pitmennst €CITJI 3 nurtane moctpanii B [Tonbii Oymno npuiinsto B kBiTHI 2007
poky [11]. Po3rsmaroun 3a3HadeHi CripaBu 3 ypaxyBaHHSIM 3aKOHOJABCTBA, IO
OyJI0 YMHHAM Ha MOMEHT JIIOcTpalii €Bponeichbkuil cyn 3 MpaB JIIOIMHU BKa3aB
Ha HU3KY 3aCaJHUYMX MPUHIMIIB, SKi MalOTh OyTH JOTPUMaHI MU MPOBEICHHI
JIIOCTpaLil SIK cioco0y MOI0IaHHs KOMYyHICTHYHOTO MUHYJI0T0. BH3HaveHi nmpore-
JypY MaroTh BiANOBIJaTH MPHHIUIIAM TIpaBa B po3yMiHHI KoHBeHIil, JtocTpartis
He MOke OyTH 3ac000M ITOKapaHHs Y1 MOMCTH, 3aCO0H BILTUBY Ha 0co0y, Iigany
JIFOCTpAIlii, MatOTh OyTH IHIMBIIyaJbHUMH Ta CIIOCOOM JIFOCTPALlii € YaCOBHMH,
TaK K 00’ €KTUBHUI BIUIMB MO0 0OMEKEHHSI ITpaB 0co0u ciadiae 3 yacom [11].

JlocniauBim 3aK0HOJABCTBO Ta Tporiec Jroctparii B [Tombii, MoxHa cTBep-
JUKYBaTH, IO JIFOCTpAIisl — 1€ TOJIITHKA JIepXKaBH, CIPSIMOBaHA HA BHSBICHHS
«CKPHTOI TIpaBIM», JIIOAEH IMOABIMHOI Mopaii, sIKi 4epe3 TaeMHY CIIBIIPAI0
3 KOMYHICTHYHHAM TOTAJITAPHUM DPEKHUMOM Ta TPHUXOBYBaHHS I[OTO, MOXYTh
YHHUTH TEPEUIKOAN B IEMOKpATH3allil CyCIiJIbCTBA.

[ompu Bci HemoNiKKM Ta TPYMHOMUI B 11 3aCTOCYBaHHI, BOHA MOXC BBaXH-
THCS €(EKTUBHOIO Ta YCIIIIHOK. 3alopyKolo 1b0oTo € Taki (akropu: 1) maroun
00’€KTUBHUIT XapakTep TpaHchopMarlii CyciibCcTBa, B X0l JHOCTPAIlil 3aCTOCO-
BaHO MMPHUHIIUI PIBHOCTI TIEpe]T 3aKOHOM BCiX 0¢i0, siki 00iliMaIy myOJTivHi Moca Iy,
BKITIOYAIOUH MPE3NICHTA, YWICHIB YPsY, ISy TaTiB IapjJaMeHTy, He3aJIe)KHO BiJ X
ABTOPHUTETY Ta 3aciyr; 2) MPOXOJUTH MMPO30PO 31 3aITyUSHHSIM I'POMaJICHKOCTI Ta
HAJAaHHSIM BIUJIBHOTO JOCTYIY 10 myOmiuHOi iHdopMallii; 3) mpoBOAUTHCS HE3a-
JISKHOIO, TIOJIITHYHO HE3aaHTa)KOBAHOIO 1HCTUTYIIE — JlrocTpaniiHuMm cymnom,
a 3rogoM IHcTHTyTOM Hamionansnoi ITam’sTi, siki opranizaniiHo ta ¢iHaHCOBO
3axXMIICH] BiJl BIUIUBY OpPraHiB Jep>KaBHOI BiIaju; 4) IPYHTYEThCSI HA HAYKOBOMY
aHaJi31 Ta JOCIHIPKEHH] apXiBHUX MaTepiaiiB TAEMHHX CIELCIYXO, 110 MOXYTh
OyTH MiACTaBOIO JIIOCTpALil; 5) TMpolec JIoCTpalii NPOXOAUTh 332 3aKOHOJABYO
BH3HAYEHOIO TIPOLEYPOIO, TP SIKiH PO3IVISL CIIpaB 3IIHCHIOE CYJl 3 JOTPHUMaH-
HSIM TIpaB 1 OCHOBOIIOJIOXKHUX CBOOO/I JIFOAMHH, TIPABOM Ha areIsIilo Ta Kacarliro.
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Kosmoc Muxaiiiio IBanoBnu

doyenm Kageopu npagocy0os ma KPUMIHAILHO-NPABOSUX OUCYUNIIIH
Haguanvno-nayxosoeo incmumymy npasa imeni lonnuxiss Marunogcokozo
Hayionanvroeo ynisepcumemy « Ocmpo3svka akademisy,
¢y00s Koncmumyyitinoeo Cyoy Yxpainu (2006 — 2014 pp.),
Kanouoam 10puOUdHUX HayK, O0YeHn, 3aCaydiceHutl iopucm Yxpainu
(m. Kuis, Yxpaina)

KPUMIHAJTBHO-TIPABOBA IIPUPOJIA OKPEMMX
KOHCTUTYIINHUX NIHHOCTEM: MOXOKEHHSI I PO3BUTOK

1. CJI0BOCTIONYUCHHSI «KPUMIHAILHO-NPABOSA NPUPOOA», «KOHCIMUMYYIUHO-
npasosa npupoda» € HOBITHIMH FOPHUIUYHUMH TepMiHaMmu-dikuismu. Bonn
CHPsIMOBaHI Ha PO3KPUTTS BHYTPIIIHBOTO 3MICTY (CyTHOCTI) TPaBOBHX 1/1eHi, KaTe-
ropii, HIHHOCTEH, SIBUIIL, KOTPi CIIPUUHSATI 1 QYHKIIOHYIOTH y cepi CyCHiIbHUX,
30KpeMa M NMpaBOBHX BIJHOCHH, PI3HOMaHITHUX CyO’€KTIB, SIKUMU € (i3uuHi i
OPUIUYHI 0COOU.
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BueHi-miHrBICTH BUBOISITH CJIOBO «IPHPOJIA» BiJl JATHHCHKOTO «naturay, 1o
TIEPEKIIANAETHCS SIK «HAPOIPKEHHs». [0 TOTo K, CIIOBO «IpUpOAa» € Oararo3Hay-
HUM. HUM NO3HA4YaroThCS MCUXOJIOTIUHI KaTeropii «xapakrepy, «TeMIIepaMeHT»
JIIOMUHK, 00 €KT MPHUPOJO3HABCTBA, a TAKOX BECh CBIT Y 0araToiuKoCTi HOro
¢dop™, Tommo. Y MpaBO3HABCTBI CIIOBO «IIPHPOJIA» 3aCTOCOBYETHCS Y TEPEHOC-
HOMY 3Ha4€HHi. A TOMY, IOSICHIOIOUHM CYTHICTb TIOXOJDKEHHSI THX UM 1HIINX SBUII
y NEeBHIH rairy3i npaBa 3a3BU4aii BellyTh MOBY NP0 X KPUMiHaJIbHO-TIPaBOBY, KOH-
CTHUTYIIHHO-IIPABOBY YU 1HINY MOAIOHY IPUPOLTY.

2. CTOCOBHO npagosux yiHHocmel, K TIEBHOTO BUY COI[iaIbHUX HaJ0aHb,
1m0 cOpPMOBaHI CYCHUIBCTBOM Y TPOIECI JKUTTEMISUIBHOCTI 1 CIPHIMAIOTHCS
KOXHHM SIK 171eaJ1, IPUHIIMII, CTAaHIApT [UBLTI3aiHHOTO XapaKTepy, KOTpuii 3a0e3-
reyy€e HOpMaJibHE (DYHKIIIOHYBaHHSI CYCITIJIBHUX BIJIHOCHH, MOXXHa KaTETOPUYHO
CTBEP/KYBaTH TaKe:

— MEPBUHHO CYCIUILCTBO C(OPMYBAIO HE KOHCTHTYIIHHI, a KPUMiHAJIbHO-
paBoBi (yHIaMEHTAIbHI NPUHIWIN, 3aBIaHHIM SKHX Oyno 3a0e3rnedeHHs
HOPMaJILHOTO (DYHKITIOHYBaHHSI TaKMX COLIQJIBHUX IIHHOCTEH SK JIIOAMHA, ii
JKUTTS, 37I0POB’sI, UECTh, TITHICTh Ta BIACHICTH, IO € MaTCPIaTbHOI OCHOBOIO
xuTTS. BoHU Oynu 3akpimieni B akrax jepxkaB CraponaBuboro Cxoxy, Pumcbkoi
JepkaBy, y OiOmilHIN MOKTpUHI Ta (QLIOCOPCHKUX TpaKTaTax IPelbKUX 1 pUM-
cbkuX (inocodis. /1o HUX HaNEKaTh:

— MPUHIUI 3aKOHHOCTI, 200 nullum crimen, nulla poena sine lege, mo o3Ha-
yae: «Hemae kpuMiHaIBHOTO 3aKOHY — HeMae 3704nHy. Hemae 3mounHy — Hemae
nokapanss» (biomis. Pum. 4: 15);

— IPUHIUIT HEBIJIBOPOTHOCTI MTOKApaHHsI, 3T/IHO 3 SKMUM 0c00a, [0 BUMHMIIA
YMHCHE BOMBCTBO, Majia OyTH BIITAaHOIO JT0 CY/Y, HABITh SKIO BOHA MepedyBaa y
MIPUTYIKY JUTsl JITofeH, o BunHuIM 310unHu (biomis. Bux. 21: 14). Llei npunimn
3ycTpivaeThes TaKoXK y mparsix [lmarona: « HixTo HiKoIM HE TOBUHEH 3aHIIATHCS
HEToKapaHuM 3a Oy/ib-sIKHI TPOCTYTIOK, HAaBITh SIKIIO BIH YTIK 32 MEXI JIep)KaBu»;

— NPUHIUI HEMPUITYCTUMOCTI HEOJJHOPA30BOTO MOKapaHHs 0CoOU 3a ofHe i
Te x npotunpasue aissHaA (biomis. Haywm. 1 : 9);

— MPUHIMI 0COOMCTOT (1HIMBIyaTbHOT) BiIIIOBIIATBHOCTI 38 BUNHEHHH 3J10-
YHH, [0 TPYHTYETHCS HA TAaKOMy IojiokeHHi biomii: «barbku He moBuHHI OyTH
KapaHi CMEpTIO 3a JIiTel, a AiTH He TIOBMHHI OyTH KapaHi CMepTIO 3a OaTbKiB;
KOKEH MTOBUHEH OYTH KapaHUM CMEpTIO 3a CBiii 310unn» (BTop. 24 : 16);

— TPUHLMIT PIBHOCTI JIIOJEH Mepes 3aKOHOM, CYTHICTb SIKOTO PO3KPHUTO B
AccupiChKHX 3aKOHAX, Y SKHX TepeadadeHo MpaBo YOJIOBIKa MMOKapaTH padiB
BIJIPi3aHHSM HOCIB 1 ByX, SIKIO BOHU IIOCh OTPUMAJIX 3 PYK HOTO JPYKHUHH, &
camy JIpY)KHHY — BiJ[pi3aHHSM OJHOTO ByXa. [IpoTe SIKIIO BiH «BiIIyCKaB TPiX»
JpY’XKHHI 1 He TpaBMyBas ii, To i pabiB He MaB TpaBa KaJiuuTu abo 3a0uparu y HuX
Te, 110 J00POBLIBEHO TIepeaaia im Horo apyxuna (Tabm. «A», 4);

— MPHUHIMIT HEAOIYCTUMOCTI 3aBIaHHs KPUMIHAJIBHO-TIPABOBUM ITOKapaHHIM
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3712 3aCy/DKEHIH JIIouHI, BUCYHYTHI [1maronom y Horo mpari «3akonm» (c. 301);

— TpUHIUT O0e3yMOBHOT'O TMPOILNEHHS 3JI0YMHY (TTOMUJIYBaHHS) SIK HACIIJIOK
MPUMHPEHHSI CTOPIH KPUMIHAIBHO-TIPABOBHX BIIHOCHH (3JIOYMHIIS, IOTEPIILIOTO,
Jiep>kaBy), Briepire OyB 3akpiruieHuid y § 119 3akonis naps Xammypari.

Hasgani npuHImnm 3 yacoM HaOyJM [UBiIi3aniiHOrO 3Ha4YeHHs 1 cami Oynu
BU3HAHI KOHCTUTYIIWHUMHU I[IHHOCTSIMH. B Cy4yacHMX yMOBax pO3BHTKY KpHUMi-
HaJIbHO-TTPaBOBOTO 3aKOHO/IABCTBA PO PECHBHI JIepKaBu, 30KpeMa i YkpaiHa, sKi
MOBAKAIOTh HE JIUIIE 000B’SI3KH, aJie i MpaBa Ta CBOOOIN JIFOMHY 3aKIaJaloTh 1
MPUHIIUIIN 0 OCHOB CBOiX MTPABOBUX CHCTEM Ta CHCTEM IIpaBa (3aKOHO/IABCTBA).

3. 3Bepratounch 710 xkureniB Bennkoro kHs3iBcTBa JIMTOBCHKOTO y 3BSI3KY
3 HaOpanusiM unHHOCTI Craryrom BKJI y penaxuii 1588 poky minkaniiep Jles
Carira (BUXo/e1lb 3 YKpaiHCBKOT IIUISIXTH) HE JIUILE BIIEpIIe chopMyITIoBaB, aie i
OIPUJTIOZIHUB TIPUHIIUIT BEPXOBEHCTBA 3aKOHY, CTBEPIDKYIOUH, IO MPOTSITOM YCiX
MOTIEPETHIX CTOJIITH JIFON PO3LIHIOBAIN CBOOOY (BOJBHOCTH) JIIONUHH SIK Hai-
BUIIY [IHHICTB 1 OOPOJIKCS MPOTH HEBOJI 0 OCTAHHBOTO, HABITh BiIJaBaJH 32 HEl
KHUTTSL. Y TOH ke uac y Bennkomy KHS31BCTBI JIFOAM BiIajy i CBOOOY B pyKaxX CBOIO
MaroTh, 1 3aKOHH caMi C001 CTBOPIOIOTH, MOXKYTh CBOOOTH CBOi Y BChOMY 30epiraru
TOMY, 10 HE JIUIIIE CYCiJT Ta iHIII CHIBBITYM3HUKY, a i caM Benukuii KHs13b niepe-
Bard Ha/l HUIMHU MaTu HE MOXKe, Xi0a 1110 JIMIIe KOJIM oMY 1€ 3aKOH JIO3BOJISIE.

Kpim Toro, HaroJouyro4n Ha BaXKJIMBOCTI CBOOOAN JISl JIFOJICHKOTO CYCIIiIb-
cra JleB Carmira cTBep/pKyBaB, 110 B YCi BIKM MyJpi BBaXKaJH, M0 «y KOXHIN
JIeprKaBl JIFOIMHI MOIITHBIM HEMae HIYOTO JIOPOXKUYOTO 33 BOJBHICTH (CBOOOTY.—
M. K). A HeBouist Mae OyTH TaKorO THJIKOIO, 1110 HE TUIBKK CKapOamH, ajie i CMepTIo
ii BiJ ceOe BIATAHSITH MOBHUHCH ... [KOXHHIA|. A SKIIO % JIFONUHI MOMITUBIN HEMa€E
HIYOTO MUJIINIOTO 32 T€, KOJIM y BITYM3HI CBOIH MEIIKarOuH, HE 0OIThCs adu XTO il
J00py craBy IUISIMYBaB 9 TiIO 1 30poB’s i1 0Opa<aB... TOAl HIKOMY HILIOMY SIK
TIIBKY 3aKOHY Ma€ OyTH BISYHA, 32 SIKMM BiJl KOXKHOTO Y CIIOKOT JKHBE 1 KOJTHOTO
HACWJIJISL, HAKJICITY | CKPHBJPKEHHSI CTOCOBHO ce0e HE TEpPIHTh...».

4. OueBujHYy KpPHUMIHAJIBHO-NIPABOBY IPHPOLY MaJld TaKOX ITOJOKCHHS
Koncrutyuii [Tununa Opivka, sskuid 111 TPUCATOI0 30008’ s13yBaBCsl 3/11HCHIOBATH
MOKapaHHsI MPUYETHUX 0 3JI0YHMHIB 3T1THO 3aKOHY 1 JOTPUMYBATHCS CIIPaBEIIIH-
BoCTi. Yke Ha mouyatky X VIII ¢T. rocTpo cTosiyio muTaHHs 00POTHOH 3 KOPYIIIIIERO
B YNpPaBIiHCHKOMY amapari [ eThbMaHIIMHHU, 110 CHOHYKAJIO aBTOPIB Ha3BAHOTO
aKTa 3a3HAYUTH: «..I100 JIOASM BIHCHKOBHM Ta MOCHOJUTHM 3aliBi HE UMHHIIHCS
YTSOKHEHHS, HAKJIaJM, MPUTHIYCHHS Ta 3IUPCTBA uepe3 sIKi BOHM, IMOKHHYBIIH
JKU'TJIA CBOT, 3BUKJIM TIPIY ITH 1 B 3aKOPJIOHHMX JIepKaBax HIyKaTH CIOKIWHIIIOTO,
JICTIIOTO 1 KOPUCHIIIOTO COO1 MEIITKAHHSD.

5. Y Koncruryuii YHP, yxBaneniii 29 kitast 1918 p., KoHCTHTYLi€1aBELlb
3HOBY JK TaKH 3aKpillMB CHCTEMY IPaBOBHUX HOPM, IO OYEBUIHO MaJId BUTOKH
3 KpUMIHaJIbHO-TIPAaBOBUX BigHOCHH. lle 3a00poHa 3acTtocyBaHHS 10 Oyab-KOTO
CMEPTHOI KapH, TUIECHUX MOKapaHb a00 1HIINX aKTiB, 110 MPUHHKYIOTb JIIOJICHKY
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rigHicTs (apTuKya 14); Hikoro He MokHa OyJ0 3arpuMmyBatu Ha Teputopii YHP
0e3 cy/I0BOTO pIllIeHHS], 32 BUHATKOM BHIIQJIKIB 3aCTaHHS Ha MICI 3JI0YMHY (apT.
13); >KUTIO NEOIMHU BU3HABAJIOCS HEIOTOPKAHHUM, a OOIIYK Y HBOMY MIT Mpo-
BoJMTHCS a00 3a ii 3roforo, abo 3a pimeHHsIM cyay (apT. 15); BcTaHOBIIOBaBCS
TIPMHIIAI TAEMHHII JTUCTYBAHHS. [i pO3KPUTTS Gys10 MOKIMBHMM JIUIIE Y BUTIAIKAX,
BH3HAYECHUX 3aKOHOM, 1 32 PIIICHHSM cyny (apt. 16); »oHa JIIOIUHA Ha TEPUTOPIi
YHP e Morta OyTn 0oOMEKEHOI0 y IpaBax ClIOBa, JPYKY, COBICTi, opraHizarii
CTpaiiKy, SIKIIO TUM CaMHUM BOHA «HE IEPECTYIIaE...IOCTAHOB KapHOTO MpaBa»
(apt. 17); xoxxuuit B YHP wmir peanizyBatu 1mpaBo BUILHOTO NEpecyBaHHS 1O ii
tepuropii (apt. 18). [Ipote e axkr ¢axrnyHo He HaOyB YMHHOCTI, a BiATaK HE
BIUIMBAB Ha peajibHi NPaBOBIIHOCHHH.

6. Y kinni XX — Ha nouarky XXI cT. akTHBHHUII PO3BUTOK KOHCTHTYIIIHHOT
1 KpUMIHAJIBHOI Tamy3el mpaBa (3aKOHOAABCTBA) CIPHSIB IPYHTOBHOMY CTPYKTY-
PYBaHHIO TIPaBOBMX HOPM, YiTKOMY BHM3HAYCHHIO 1X (yHKIIH 1 3aBaaHb. 3HaYHA
YacTHHA HOPM Ta 1HCTHTYTIB KoHctuTyuii Ykpainu HaOynmu BiacHOi IpaBOBOi
MIPUPOIH 1, BIAMOBIJHO, NEBHA YaCTHHA KPUMiHAJILHO-IIPABOBUX HOPM BCE Yac-
TillIe CIIPSIMOBYETHCS] HA OXOPOHY KOHCTUTYIIHHHUX LIHHOCTEH.

TpaauuiiiHo 10 UX IIHHOCTEW HaJe)KaTh TaKi: HEBIJ €MHE TPaBO JIIOJHMHU
Ha XHUTTA (cT. 27); mMpaBo Ha ToOBary Jo TiAHOCTI JoauHU (cT. 28); B YkpaiHi
HIXTO HE MOXKe OyTH 3aapeliToBaHMH a0 TpHUMaTHCS ITiJ] BApTOIO iHAKIIE, SIK 3a
BMOTHBOBAHUM DIILICHHSIM CyAy 1 TIJIbKM Ha TiJICTaBaX Ta B MOPSAKY, BCTAHOB-
JeHuX 3akoHOM (cT. 29). Hopmamu OcHOBHOTO 3aKkoHY JiepiaBH IapaHTYIOTHCS:
MpaBO Ha HEAOTOPKAaHHICT xumia (cT. 30); MpaBO HAa TAEMHUIIO JINCTYBaHHS,
TeneOHHUX PO3MOB, TelerpadHOT Ta 1HINOI KOPECIOHCHINIT. BUHATKH MOXYTh
OyTH BCT@HOBJICHI JIMILIC CYJOM Y BHUIIaJKax, Mepea0ayeHrX 3aKOHOM, 3 METOIO
3ano0irTu 37104nHOBI TomIo (CT. 31); MpaBo Ha CBOOOIY JYMKH 1 CJIOBA, Ha BUTBHE
BUPaXEHHS CBOIX MONVIAIIB 1 MEpEeKOHAHb TOINO, 3JIHCHEHHS SIKMX MOXe OyTH
oOMeKeHe JIMIIEe 3aKOHOM B 1HTepecax HalllOHAJILHOT OE3NEeKH, TepUTOpiaibHOT
LITICHOCTI 200 TPOMAJICHKOTO MOPSIKY 3 METOI 3aMo0IraHHs 3aBOPYIICHHSIM YK
37I09MHAM TOIIO (CT. 34).

VY Koncruryuii Ykpainu B penaxiii 1996 p. BcTaHOBICHO HU3KY IHIINX MpaB
1 cBOOO/], OXOpOHa SIKMX 3a0€31euy€eThCs HalliOHATbHUM KPHUMIHAJIBHO-TTPAaBOBUM
3aKOHO/IaBCTBOM. Lle, 30kpema, Taki npaBa: Ha y4acTh B YIPaBIiHHI JIePKABHUMHU
CrpaBaMH, Y BCEyKpaiHChKOMY Ta MiCIIEBUX pe(epeHyMax, BUIbHO o0upary i 0yTn
00OpaHMMHU JI0 OpraHiB AEp’KaBHOI BIIaJIM Ta OPraHiB MiCIIEBOTO CaMOBPSIYBaHHS
(ct. 38); 30uparucst MupHo, 6€3 30poi i MpoBOANTH 300pH, MITHHTH, JIEMOHCTpA-
i1, PO MPOBEICHHS SIKMX 3aBYACHO CIIOBIIIAIOTHCS OPraHM BHKOHABYOI BIIAAN
YH OpraHu MiCIIEBOTO CaMOBPSAyBaHHS (Ili IpaBa MOXKYTh OyTH OOMEKeHi JIHIIIe
CYIIOM BiJITIOBITHO JI0 3aKOHY B IHTEepecax HaIllOHAILHOT OC3MEKH Ta TPOMAaJICHKOTO
TIOPSIZIKY — 3 METOIO 3ar100iraHHs 3aBOPYLICHHSIM YH 37104MHaM) (CT. 39); mpaBo Ha
BOJIOZIIHHSI, KOPUCTYBAHHS 1 PO3IOPSI/HKEHHSI CBOEIO BIIACHICTIO, SIKE BU3HAETHCS
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HernopyIIHUM (KOH(icKaIlisi MaliHa MOYKE 3aCTOCOBYBATHCS] BUKJIIOUHO 32 pillleH-
HSIM Cy/ly Y BHIIQJIKaX, 00CsI31 Ta MOPsI/IKY, BCTAHOBJICHUX 3aKOHOM) (CT. 41); ipaBo
Ha MPAII0, [0 BKJIFOYA€ MOXKJIMBICTH KOXHOTO 3apOOJIsITH cOOi Ha JKUTTS Mpa-
110, SIKY BiH BUIbHO 0OMpac abo Ha SIKy BUIBHO IOTO/KY€EThCs (CT. 43); mpaBo Ha
Oe3reyHe JUIst KUTTS 1 3710pOB’sl TOBKULISA Ta Ha BIANIKOAYBaHHS 3aBJIaHOT TIOPY-
IIEHHSIM 11bOTO MpaBa mkoau (ct. 50).

KpiM 0oXOpoHM HaiOLIbII BaXIIMBUX TpPaB JIIOAUHU, HOpmu Komncmumyyii
Yipainu cnpamosani maxkosc Ha cnonyKkans He 306cim 000pocosichux cyo 'exmie
CYCRIIbHUX GIOHOCUH, Y MOMY YUCIL NPABOGUX, 00 GUKOHAHH 0008 S3Ki6, WO
NOKNAOeHI HA HUX KoHcmumyyicoasyem, a came: YTPUMYBAaTH CBOIX JAiTeH 10
JIOCSITHEHHS] HUMHM MTOBHOJITTS (CT. 51); He iommycKaTh Oyab-sIKOro HaCHIIbCTBA HaJl
JUTBMH 4 iX ekcruryarauii (cT. 52); He 3armo/iroBaTH KoY MPUPOJI, KyIbTypHIH
CHAJIIIMHI Ta BiIIIKOJIOBYBATH 3aBaHi iM 30UTKH (CT. 66) Ta iHIIIE.

HaszBani mpaBa Ta 0OOB’SI3KM TakoX MiJJISITAIOTh KPUMiHAIBHO-TIPABOBIN
OXOPOHI, @ HeBUKOHAHHS (TIOPYIICHHS ) KOHCTUTYIIIHHUX 000B’SI3KIB CYIPOBOIKY-
€THCS IPUTSATHEHHSIM BUHHOT 0COOM /10 KpUMIHAJILHO-TIPABOBOT BiAMOBIaIbHOCTI.
[Tpore 3Ha4YHa YacTUHA OCHOBOIOJOXKHUX KOHCTHUTYLIHHMX IIHHOCTEH 3HE-
BAKAETBCS, YCBIJIOMJICHO TIOPYIIYEThCS, 30KpeMa U TapjaMeHTapsMH, 10
CYNPOBOJUKYETBCSI CYCHIIBHO-HEOE3MEYHUMH 3arp03aMH JIIsl KOHCTHTYIIITHOTO
nany YkpaiHu.

Hageneni 1aHi 1atoTh HaM MIJICTaBU JUIS TAKMX BUCHOBKIB!

1) cy4acHi KOHCTUTYLIHHI I[IHHOCTI 3Ha4yHOIO Miporo Oymu cdopmoBaHi
y cdepl KpUMiHaJIBHO-TIPABOBUX BigHOCHH JepxkaB CrapomaBHboro Cxony,
Pumcbkoi nepxaBu, 3 Jokepen Oi0iiHOI TOKTPHHU Ta KPUMIHAIBHO-TIPABOBUX
MOTVISI/IIB TPEKO-PUMCHKIX (PiIocO(iB, 110 HANEKAIU JI0 IHIIAX [UBLTI3AIHHIX
BUMIpIB, alic BXKE y Ti JaJieKi YacH BIJIMOBIIaIbHO CTABHJIUCS JO SKOCTi CBOIX
MPaBOBIHOCHH;

2) CHCTEeMHUI PO3BUTOK KOHCTUTYIIIMHOTO 1 KpUMIHAJIBLHOTO TIpaBa B YKpaiHi
CHIpHsie IKICHOMY YJIOCKOHaJICHHIO 000X Tairy3ei paBa (3aKOHOJIaBCTBA), & TAKOXK
Joromarae ix npaBHIBHOMY 3aCTOCYBaHHIO. [IpoTe sIKICTh CYyCIUTbHUX, 30KpeMa i
MPaBOBUX BiJJTHOCHH, Ma€ IHTEHCHBHO MOKpallyBaThcs. AJKe HI KOHCTUTYIIHHE,
Hi KPUMIHAJIBHO-TIPABOBE 3aKOHOIABCTBO HE3/IATHI 0 caMopeati3ailii;

3) 30UIbIICHHS MTOCATaHb Ha HAaWBAXKIIUBINI 00’ €KTH KPUMiHAJILHO-TIPABOBOT
oxopoHH, — HopMH KoHctuTyii Ykpainu, Bxke BUKINKae noTpedy y GpopMyBaHHI
OoKpeMoro po3niny B KpumiHaabHOMY KOJCKCT YKpaiHH, /¢ HCOOXiTHO BUAUTUTH
CKJIaJIM 3JI0YMHIB, CIIpsiMOBaHi poTi OCHOBHOTO 3aKoHy YKpaiHCBKOT AepiKaBH.

e
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Konummucbkuii BitaJaiii AnarosiiioBny

cmyoenm 2 kypcy OP «Bakanaepy wopuduunoeo gaxynemeny
Kuiscvrozo nayionanvroeo ynisepcumemy imeni Tapaca Llleguenka
(m. Kuis, Ykpaina)

IPABA IITYYHOI'O IHTEJIEKTY B KOHTEKCTI 3ATAJIBHUX
IIHHOCTEM ITPABA

IcHyBaHHSI Oy/b-SIKOTO, HABITh HAMJOCKOHAJIIIOIO TEOPETUYHOTO KOHIICTITY
Y1 MOJIeJIi He Mae CeHCy 0e3 BUPOOJIEHHs e()eKTUBHOTO MEXaHIi3My iX MmpakTH4-
HOTO 3aCTOCYBaHHsS. BuXomsum 3 1bOro, YMODJISIHI JOCIHIJKEHHS HE MOXYThb
OyTu jgocratHiMK Oe3 BpaxyBaHHs NPHKIAJHUX ACHEKTIB MOPYIICHUX ITHTaHb.
30KkpemMa, y KOHTEKCTI FOPHUCIIPYICHIIT 3 IbOTO BUTIKa€ HEOOXIIHICTh IMITIICMCH-
Talii TEOPETUYHNX BHCHOBKIB Y TIPABOBY MPAKTHKY 1 IEPEIYCIM Y 3aKOHOJIABCTBO
SIK (yHIaMEHTaIBHOTO JUKEpea npaBa. AHaII3yI04Yl OCHOBHI BEKTOPH PO3BHUTKY
3aKOHO/IaBCTBA KpaiH PO3BUHEHOI JIEMOKpaTii, MO)KHa CIIOCTEpIraTH TEHJICH-
L0 JI0 3pOCTaHHsI 3HAYCHHS MPOrpecy MpaBoBOi 0a3u YIS PETYIIOBAHHS SIBHIIL,
MOB’SI3aHMX 31 INTYYHUM iHTENEKTOM. HeBia’€MHOI0 YacTHHOIO CydYacHOCTI €
aKTHBHA TpaHcopMarlis iHpopMaLiiHUX TeXHOIOT1H. 3MiHHM B il cepi HagaroTh
JIIOJICTBY PI3HOMaHITHI MOXITUBOCTI: po0O0Ta 3 BEJIMKUMHU 00CSITaMH JIaHUX (QHIJI.
big data), mammuHe HaByaHHs (aHn1. machine learning), iHCTpyMEHTH BipTyalib-
HOT Ta MomoBHEHOI peanbHOCTI (aHnI. VR/AR), IaTepHer peueii (anmi. Internet
of Things) Tomo. [lemani Oinbioro nmommpeHHs HabyBae poOOTU30BaHA TEXHiKa,
CTBOpEHa Ha OCHOBI MITY4HOrO iHTenekty (anmi. artificial intelligence). denaini
yacTille BHHUKAIOTH JUCKYCIl 100 miei nmpobiaemaruku. Hampuknan, Baxiu-
BUM € ITUTAHHS PU3HKIB, SKI BOHU CTBOPIOIOTH ISl COLYMY 1 *KUTTs Jitonet. Lli
MMUTaHHSI € BarOMUMH JJIsl Cy4acHOTO CYCIIJIbCTBA, ajKe, OKPIM HayKOBOi ILIO-
mKHY, HaOyBae BRXJIMBOCTI OIS I1i€l MpoOJIeMU 3 MOPaJbHO-NIPABOBOI TOYKH
30py, AKa 1 CKJIaIa€ CyTHICHUI aCHeKT I[IHHOCTI MpaBa siK TaKoro.

HasiBHICTB MPaBOBOTO MiZAXOIY O LLOTO MUTAHHS HE € HOBUM JJISl 1OPUINY-
HOTO AMCKypcy. [lepri gocimipKeHHs Ta 3aX0/1H, TPUCBIYEH] KOPEIALil IITyYHOTO
IHTeNeKTy Ta mpaBa, po3moyanucs me B 1970 — 1980-x pp. OcobnuBo BapTo
BIJI3HAYMTH JHCEpTalilo amepukaHcbkoi nocmiguuni Exnn [apamep «Iliaxin
LITYYHOTO I1HTENEKTY JO IOPHIMYHOTO OOIpyHTyBaHHs» (aHm1. An artificial
intelligence approach to legal reasoning), siky Oyno 3axumieHo y 1984 p. y
Crendopacekomy yHiBepcureTi. [10cTynoBo po3BHBaiIach MiKHapoJHa HayKOBa
koorepanist y i cdepi. Tak, y 1987 p. BinOynacs nepma MixknapoaHa KoHpe-
peHLisl, Ha SKili 00roBoproOBaIMCs MPOOIEMH ITYYHOTO 1HTEJEKTY Ta IpaBa, sika
BIJITOJII CTajia peryJsipHOIO 1 TPOBOMIIACS 3 IEPIOANYHICTIO pa3 Ha JiBa pokH. Bike
y 1991 p. Oyno ctBopeHo Mi>KHapOIHY acoLiallifo NITYYHOTO 1HTEJIEKTY Ta IpaBa
(anm. International Association for Artificial Intelligence and Law) [1].
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VY Ham yac mpo HEOOXiIHICTh MPABOBOTO BPErYIIOBAHHS isSUIBHOCTI 3 PO3-
POOKH Ta BUKOPUCTAHHSI IITYYHOTO 1HTEJIEKTY BEAYTh MOBY HE TUIBKHU ITPABHUKH.
Tak, 3acHoBHUK Kopriopaniii «Teslay Ta «Space X» limion Mack B omHOMY 3 BUCTY-
B 3a3HaYMB: «[LImyunuil inmenexm € mum pioKiCHUM 8UNAOKOM, KOIU 5 68aIICAIO,
Wo Mu NOBUHHI OYMU NPOAKIMUSHUMU 6 NUMAHHAX Pe2yI08aHHs, a He PempoaK-
MUSHUMU NicAA HACManua nesuux gaxmis. Tomy, wo s 68adxcaio, wjo AKWO MU
Oyoemo disimu pempoakmusno 8 NUMAHHAX PeyIO8aHHS WNYYHO20 THINENEeKNY,
mo moxce Oymu 3aniznoy [2]. CaMe TOMY MOCTA€ KIFOYOBE MHUTAHHS CIIBBITHO-
IICHHS TPABOBOTO CTATYCY HITYYHOTO IHTEJIEKTY B KOHTEKCTI BXKE JABHO 1CHYIOUMX
Ta YKOpiHEHHUX IIHHOCTeH npasa. [IpoTe B yoMy mosirae CyTh IIUX LIHHOCTEH?

[leprr Hi’k TOBOPUTH TIPO aKCiOJIOTIYHUIT BUMIp ITpaBa, BapToO 3’SICYBaTH 3MICT
caMoro TepMmiHa «IiHHICTEY». «LlIHHICTB» € yHIBepcaJbHOI, 0araTroBUMIpHOIO
KaTeropiero, 1110 OXOIUIIOE BCi chepH H PiBHI KHUTTEASIILHOCTI. BOHa € cyTHICTIO
i BOJHOYAC YMOBOKO MOBHOI[IHHOTO OyTTsS 00’€KTa, SIKUil CTAaB HOCIEM IMEBHUX
CYCIUIBHUX BIJIHOCHH, TOMY IIIHHOCTI € 00’€KTaMu iHTepeciB monuan. [{iHHICTh
noenHye Ginocodchkuii, COMiOIOTIYHMIT Ta MPABOBUI BUMIPH 1 BUpaxae npede-
peHIIT Ta iHTepecH OKpeMux oci0, Ipyn Ta mpomapkis cycninscrsa. llonpasna,
OUTBIIICTh YCTAJCHUX Y Haylll BU3HAYE€Hb MAIOTh CIIUIBHE SIPO, BHSBICHE IIIE
Ha moyarky S50-X pOKIB aMepHKaHCHKMM JIOCHIIHUKOM akciojorii Kuaiimom
Krakronom, iHCIipOBaHMM paHHIME mpaisiMu 3 Gitocodcrkoro nopodky JxoHa
vl «yinnicmb € ekcnaiyumno c@opmyib08anol abo IMILIYUIMHO NPULIHS-
Mol KOHYenyielo 6axcanozo, sAKa Xapakmepusye inougioa abo epyny, 6nausaioyu
Ha eubip docmynnux cnocobis Oii ii 3acobie ma yineuy [3, c. 412]. Ilpocrimie
Ka)Xy4H, TiJl HIiHHICTIO MpaBa PO3YMIEThCS HOro CIPOMOXKHICTH OyTH METOIO
Ta 3ac000M 33J0BOJICHHS HAayKOBO OOIPYHTOBAHMX, COIIaJbHO CIIPABEIIMBUX
3araJbHOIONCHKUX IMOTPeO, IHTEpPEeCiB TpoMajasH Ta iX 00’emaHaHb. LliHHICTH
npaBa € 6araTOMaHITHOIO KaTeropi€lo, B SIKiH HEMOXITMBO YiTKO BU3HAYUTH MEXKI
Ta CTPYKTYpHI eJieMeHTH. TUIIOBUM € MOJIT Ha MiJCTaBl BUJIIB PABOPO3YMIHHSI.
Jlesiki BYEHI BHIUISIOTH Kareropii HIHHOCTI 00’€KTHMBHOTO Ta Cy0’€KTHBHOTO
npaBa. Ha Hamry 1yMKy, ONTHMaJIBHAM € Taka AudepeHIialis: a) sk sSBHIIE, CEHC
SIKOTO TOJIATaE B peaizarii ifel npasa (BiIacHa IIHHICTB 1paBa); 0) sIk 0COONNBUIMA
COLIAJIbHUN PETYNATOP CYCIIJIBHUX BIAHOCHH (IHCTPYMEHTaJbHA IIHHICTB); B)
K 37100yTOK KyJIBTYpH JIIOICTBA (ICTOPUKO-KYJIBTypHa IIHHICTE) [4, c. 159-160].
Sk ctBepKyBaB M. AllekceeB, TI3HAHHSI IIHHOCTEH HE € aKTOM Oaii/y’koro mpu-
CTOCYBaHHs JI0 OaifIy’KOro mpeaMmera; e € akT y4acTi B ICHYBaHHI I[IHHOCTI,
nepeOyBaHHS IHHOCTI B JKUTTI 1 )KHUTTS B IiHHOCTI [5, ¢.109]. 3po3ymitu cori-
aJbHY IIHHICTb TIpaBa 03HAYa€ yCBIJIOMUTH, PO3KPUTH HOTO IO3UTHBHY POIIb IS
0COOHUCTOCTI Ta CyCIiIbCTBA.

CBO€I0 4eprorw, KOHCTHTYIIHHI IIHHOCTI € y3araJbHEHHSM, HaHBHIIOIO
(3aKOHO/IABYOI0) KOHCTATAIlIE€I0 i/Iel mpaBa, HOro MPUHIMINB Ta 3aBIaHb, 0e3
(hopMabHOTO 3aKPITUIEHHS SIKMX BayKKO TOBOPUTH ITPO MOBHOIIIHHY MOJJIUBICTh
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pearmizauii Ta 3axXUCTy CBOiX iHTEpeciB. Y KOHTEKCTI ICTOPUYHOTO PO3BHUTKY
JIIOJICTBA Ta KOYKHOTO OKPEMO B3SITOTO Hapody 3MicT Ta (opma, B sIKii HIHHOCTI
MIPOSIBIISIMCH, 3MIHIOBAJIUCS BIJIIOBIJHO /IO ICTOPHYHHMX YMOB — IIOCH 3aJIUILIa-
JIOCh TIOCTIHHHM, IIIOCh CTaBAJIO PEBOJIOLIWHKMM, MPOTE B YCIX BHUMAAKAX LEH
IPOIIEC CYNPOBOKYBABCS KBABOIO JIUCKYCIEIO ITPO MOPAJIBbHO-TIPABOBUH acHeKT
ICHyBaHHSI OKpeMHX IliHHOCTeW B3araii. Hampuknan, imei TonepaHTHOCTI 10
JITBTKIATII+ uu HassBHOCTI y JKIHOK PIBHHX i3 YOJIOBIKAMH IMPaB YK HE BiJpasy
OyIH CIPUIHATIMHE CYCTIiILCTBOM. [X hakTHuHe 4y npuHaiiMHi GopmasbHe 3aKpi-
IUIEHHS OYJIO CKJIQJHMM Ta JIOBFOTPHBAIMM MPOILECOM 3 YpaxyBaHHSM BILJIHBY
KOHCEPBATHBHOTO CBITOCHPUHHATTS OLIBIIOCTI HACEICHHS.

Lls mpoGnemMa CTOCYEThCSI 1 KpUTEPIiiB BU3HAYECHHS MICISI 1 POJIi IITYYHOTO
IHTEJICKTY B CyCIiJIbCTBI. X0Ua JOCTIIKCHHS B il chepi po3novarcs MopiBHIHO
HellaBHO, 1XHE (BiToCOPChKE MOXOMKEHHS Csrae IIMOOKO B MHUHYNE. 3 MOIVISLY
Jyalliamy, IyMKa He € MarepiajibHOIo (a00 MprHaiMHI He Ma€ MaTepiallbHUX BJIac-
THUBOCTEH), TOK PO3yM HE MOXKHA TTOSICHUTH JINIIIE 3aBISKU (I3UUHUM HOHSTTSIM.
3 iHIoro OOKy, MaTepiaii3M MOCTYJIIOE (i3udHE OOTPYHTYBAaHHS PO3yMY, 3alld-
LIal0YM MOXKJIMBICTH ICHYBaHHS pO3yMiB, CTBOPEHHX IITYy4HO. HesBakaroum Ha
MepiOANYHY TMOSIBY ONTUMICTHYHOT iH(OpMAaLiT 111070 YyCHiXiB y po3po0ii mrTyd-
HOTO IHTEJICKTY, MOYKHA BU3HATH, 110 HACIIPaB/Ii iX He Tak Oararo. OyHa i3 IpUYUH,
Ha Hally JyMKY, TOJISITA€ B HEINPABHIBHOMY PO3YMIiHHI CYTHOCTI LITYYHOTO
IHTEJIEKTY, HEpPO3yMiHHI TOTO, III0 MOBA i/ie PO CTBOPEHHSI HOBOTO MHCIISIYOTO
Cy0’€eKTa, KU, OKpiM 000B’SI3KIB, MaTHME IIIC i MICBHI MpagBa.

BnacHe, TyT 1 BapTO 3BepHYTH yBary Ha OHTOJIOTIIO IpaBa: YW ICHYE BOHO
TIBKH IS JIFOJICH Ta YK HE € BOHO (IKIII€r0, SIKIIO MIEpPIIe MU OEpeMO 3a OCHOBY?

Slkmio nronMHA Onpasy HE MepeadadyrTh MOXKIMBUX HACIHIAKIB Ta HE Hai-
JIUTh MITYYHUH 1HTENEKT, KpiM 00O0B’SI3KIB IiJ0/I000BO ITPAIfOBATH HA JIIOIUHY,
1 IIEBHUMH TIpaBaMHM, TO Ha NIEBHOMY €Talll CBOTO PO3BUTKY IITYYHHUI IHTEIEKT
orpumae 1i mpasa cam. Sk 3a3nayae [[xeiimc bappar, aBrop kauru Our Final
Invention: Artificial Intelligence and the End of the Human Era («Ham ocranniii
BUHAXI/I! INTYYHUH IHTEJIEKT 1 3aBEPIICHHSI €PH JIFOACTBAY ), Cy4yacHUH KOMIT FOTep
npoekty Busy Child nparioe 38 mBujkictio 36,8 meradion 3a cekyHay, TOOTO
BABIYl IIBWAIIE, HDK MO30K JIOAMHM. Lle cTamo MOXIMBHMM JIMIIE 3aBASKH
BHUKOPUCTAHHIO IITYYHOTO IHTEJIEKTY, SIKMH Mepernucye BIacHy nporpamy, mokpa-
LIy€ KOJ, 3HAXOAUTH 1 BHUITPABIISIE TOMMIKH, 30UIBIIY€E 3AaTHICTH JIO 3aCBOEHHS
3HaHb, BUPIIICHHS 3aBJaHb 1 IPUHHATTS pillleHb, BUMIPIOE BIACHUH KOe(ilieHT
inTenekTy 1Q 3a momomororo TecTiB ToIo. [lepenbayaroun MBUIKUI IHTCICKTY-
abHUN BUOYX, PO3pOOHHMKH BiJJKIIIOUMIIN CYIIEPKOMII IOTEp Bi Mepexi [HTepHeT
3 METOO HOTO 130JTFOBaHHS BiJl 30BHIIIHBOTO CBITY, aJic HEBIOB31 BUSBHIIOCS, IO i
y IIbOMY CTaHi BiH IPOJOBKYBaB CBil PO3BUTOK 1 Uepe3 NEesKHH 4ac CTaB Po3yM-
HIIIUM 32 JIIOIMHY BIIECSITEpO. ABTOp 3a3Hayae, 110 BIEPIIE JIFOJCTBO 3ITKHYIOCS
3 pO3yMOM, OTY>KHIIIMM, HXK HOTO BIIACHHH, SIKUH YCB1IOMITIOE ce0e, TOTOBHIA /10
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camMo30epeKeHHs 1 10 BUMHEHHsI TIEBHUX JIiif 3 METOIO JAOCTYIly A0 €Heprii B Til
(hopmi, sIKy 3pyuHillle BUKOPUCTOBYBaTH. Y BIJIOBiIb HA PO3AYMU PO3POOHHUKIB
PO HBOTO, IITYYHUN IHTEJICKT Oy/ie BUTpaYaTH OUIBIII MOTYKHI PECypCcH Ha po3-
JIyMH TIpo HUX [6].

Bapro 3a3HaunTH, 110 1MOi0HE TPAKTYBaHHS MOCTABJICHOTO IIUTAHHS € CIPO-
000 3a3UPHYTH 32 TOPU3OHT CHOTOIHIIIHIX MO,

Jaist Toro, o0 migiiTy 10 TMTaHHS IPAaBOCYO’ €KTHOCTI IITYYHOTO 1HTEIIEKTY,
HEOoOXiZIHO BU3HATH, IO IITYYHUH 1HTENIEKT HEe OyZe BUTBOPOM, BUHAXOJIOM, IIPO-
rpaMor0, KOPUCHOIO MOICIUTIO TOIIO. [IITydHUIT IHTEIEKT, SIK 1 IFOTUHA, MA€ MaTH 13
CYCIIJIbCTBOM B3a€MHI IIpaBa Ta 000B’SI3KH (3BICHO, 3 IEBHUMH OCOOIMBOCTSIMH).

OcHOBHA BIJIMIHHICTb IITYYHOT'O IHTEJIEKTY BiJl yChOTO IHILIOTO, CTBOPEHOTO
JIFOZIMHOIO, Ma€ TMOJIATaTH B TOMY, III0 OCTaHHIN He OyJe KOMIT I0TEpHOIO Iporpa-
MO0 ab0 IPOrpamoro, OB’ SI3aHOI0 3 TIEBHUM MEXaHI3MOM, a BIacHE IpaBo-, Ji€-,
JICNTIKTO3IAaTHOK0 0CO00F0, 3/1iI0HO0 MPUAMATH PIIICHHS, OCOOIUBO MO0 CaMOT0
ce0e, CBOro iCHyBaHHSI Ta B yMOBAaX HEBH3HAUYCHOCTI HAKONWYyBAaTH 3HAHHS 3
BJIACHOTO JIOCBIY Ta JOCBIiIy IHIIUX OCi0, 30KpeMa, 1 JIFoneit.
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Kocrak CraniciiaB SIpociaBoBuy

cmyoenm 11-20 kypcy 1opuduunozo gaxyiomemy
Kuiscvrozo nayionanvrozo ynisepcumemy imeni Tapaca Illesuenxa
(m. Kuis, Yxpaina)

HIIICHICTH I HETOTOPKAHHICTH TEPUTOPII SIK
OCHOBOIIOJIO)KHA KOHCTUTYIIMHA HIHHICTH, 11O
TAPAHTY€ YKPATHCBKY JIEPXKABHICThH

CporomHi B HayKOBHX KOJaxX ICHyE€ €IUHA JyMKa, IO BHPIIICHHS
rpo0JieMH 3arajibHONPaBOBUX i]€ajliB, MPHHIMIIIB, MPABOBUX KAaTEroOpid i KpH-
THUYHOT'O CTaBJICHHS JI0 NMPAaBOBUX pealliii HEMOXJIMBE 0€3 PeTeIbHOr0 aHalli3y
CHCTEMH I[IHHOCTEH, 110 JIi€ B iepaBi Ta cycninbeTBi. «L{iHHICTBY sIK KaTeropis
€ yHIBEepCaJbHOI0, 0araTOBUMIPHOIO Ta TaKOIO, 10 OXOIUTIOE BCi cepu U piBHI
KHUTTESIBHOCTI. LIIHHOCTI — 11 T€ B JIIOCHKOMY MHUCJICHHI, 1110 HE € 3HAHHSIM, HE
HaJISKUTh Hi JI0 ICTUHHM, Hi 10 HENpPaBaH, BOHU MalOTh CBOE MIAIPYHTS (OCHOBY)
B c00i 1 3aMKHYTI Ha caMuX c00i, € aOCOIFOTHIUMHU, IPAHUYHUMH, OC3yMOBHHUMH,
piBHuUME cami co0i. lle Te, mo BBaXAKOTh CBSITHM, OC3MEPEUHUM, AKCIOMOIO.
CrnpuifHATTS IPaBOBUX IIIHHOCTEH 00yMOBJICHE IEBHUM 0€3110CEPEIHIM 3B’ I3KOM
i3 cy0’eKTOM, y pOJIi SIKOTO MOXYTh OyTH JepiKaBa, CyCIHiJIbCTBO, COIiajibHi
rpymnu, okpema ocoda. Llel 3B’S30K 3HaXOAWTH CBIM MPOSB y 3[aTHOCTI IpaBa
3aJI0BOJIBHSITH MOTPEON IUX CyO’€KTIB 1 cipusTH 1X po3BUTKY. [IpaBOBi IiHHOCTI
00yMOBJICHI MPAaKTHYHOIO JISUTBHICTIO JIOAMHU (200 00’€IHaHb JofeH) 1 TICHO
1oB’si3aHi 3 Heto. BoHu 3anexath Bij 00’ €KTMBHUX BIACTUBOCTEH MpaBa, a TAKOX
BiJl KOHKPETHHUX MOTPeO CycriibeTBa. ToMy 3a BiZICYTHOCTI B LIHHOCTEH SKOCTEH,
00’€KTHBHO HEOOXIJTHUX JUISl 33/I0BOJICHHS COIIaJbHUX MpoOiieM, il BaKKO BBa-
JKaTH COMLIaIbHO 3HAYYNIO IIHHICTIO. TibKKM B MpoIeci JOACHKOI MisTIbHOCTI
MOTCHIIIIHI IPaBOBI MIHHOCTI OTPUMYIOTh CBOIO aKTyaJIbHY PEeabHICT [ 1, c. 44].

Tyr Takok BapTO 3a3HAYMTH, IO OCOOJIMBE 3HAUCHHS B AKCIOJIOTIYHOMY
acriexTi Mae came KOHCTHTYIIisI SIK OCHOBHUIT 3aKOH CYCITIJIbCTBA 1 AePIKaBH, TEKCT
1 i HOpMH, SIKi, TIO CYTI, € YSBJICHHSIMH MO CIIBBIAHOIICHHS I[IHHOCTEH BIaIH 1
CBOOO/IH, CIIPaBEIMBOCTI, PIBHOCTI, OE3IEKH, CyBEPEHITETY, JIEPKABHOCTI TOLIO.
VY npotieci po3BUTKY CYCHiIbCTBA 3’ IBUIINCS TaK 3BaHI «BIYHD» IIIHHOCTI, 3HAUCHHS
SIKMX MaiKe He MiJJaeThess CyMHIBY. BriacHe Kakydu, B IbOMY BHIAJIKy MOXKHA
BECTH MOBY IIPO Te, 10 OUTBIIICT IIUX I[IHHOCTEH 3HAXOSTh CBOE 3aKPIMJICHHS B
KOHCTUTYIISX Aepkas. B Koncrutynii Ykpainu 1iHHOCTI 3HaXOASTh CBOE 3aKpi-
TUIeHHs, HacamIiepen, B | po3zaini OcHOBHOTO 3aKkoHy, SIKMUH MO CyTi € 3acajamMu
KOHCTUTYIIHHOTO Janay Hamoi aepxkaBu. Cepen OaraThbOX IIIHHOCTEH, 3a3Haue-
HUX y [IbOMY PO3Jijii, MH CKOHIIEHTPYEMO yBary Ha OJHi OCHOBOIIOJIOXKHIH, a
came — IUTICHICTh 1 HEAOTOPKaHHICTh TepuTopii Ykpainu. Bapro 3BepHyTH yBary,
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IO MOJAHy IIHHICTh HAYKOBI[ PO3IVISIAIOTh B ACICKTI I[IHHOCTCH KOHCTHUTYIIIM-
HOTO JIaTy, 0 CTOCYIOTBCS YKPATHCHKOI JICPKABHOCTI, BUXOASYH 3 Kiacu]ikarii
3a MeBHUMHM O3HaKamu [2, c. 114].

[1ix yac BUBYEHHS MPOOIEMATHKH TEMH LIbOTO JOCIIDKEHHS TIOCTAE TUTAHHS:
YK BapTO PO3IVISIATH TaKi MOHATTS SIK IUTICHICTH 1 HEOTOPKAHHICTh TEPUTOPIi
VYkpaiHu came B acMeKTi MiHHOCTEeH? BiAMoBiAb Ha 1Ie MUTAHHS BiJICTEKYETHCS B
KOHTEKCTI TIOHSTTSI Ta O3HAK LIHHOCTEH, a came: LIHHICTh — 11& OCHOBOIIOJIOXKHA
KaTeropisi, yHiBepcaibHa, aOCOJIOTHA 1 TakKa, IO OXOILUIIOE BC1 CPEpH KUTTETI-
STIBHOCTI JIIOMMHU. BUX0/1s14M 3 TakuX TiyMaueHb, MOXKHA 3pOOUTH BUCHOBOK, 1110
IUTICHICTB 1 HEJOTOPKAHHICTh TEPUTOPIT € BATOMOIO LIHHICTIO, aJKe € 023010 ISt
CTBOpPEHHSI, PyHKIIOHYBaHHS Ta OE3MEPELIKOAHOTO ICHYBaHHS JIEPKaBH, a TAKOXK
JUIsl HOPMAJIBHOTO SKUTTSI JIFOAWHH, JUTSL SIKOT CTBOPIOETHCS JIepKaBa, Ta 0e3 sSKoi
BOHA HE MOXKE ICHYBaTH.

3 TOYKH 30py MIXKHAPOIHOTO ITpaBa, TEPUTOPIaIbHY LITICHICTD 1 HEOTOPKaH-
HICTh PO3IVISIIAIOTH K TaKy IIHHICTH, BIAMOBIIHO JIO SIKOT TEPUTOPIsl ACPIKABU €
HEJIOTOPKAHHOIO BiJ| MOCATaHb 3 OOKY 1HIIMX JeprKaB IUISTXOM 3aCTOCYBaHHS Biii-
CHKOBOI CHJTH 200 3arpo3u CWIIO0. Briepiiie Taka IiHHICTh OyJ1a BCTaHOBIICHA Y 1.4
ct. 2 Craryty OOH i mi3nine orpuMana po3BuToK y Jleknaparii mpo 3MilHeHHs
MIXKHApOIHOT Oe3MeKu. Y IeKmaparii Bi3Ha4a1acsi HEIPUITYCTUMICTh BiiCHKOBOT
OKymnauii B pe3yJbTari 3aCTOCYBaHHS CHIIM, @ TAKOX HENPHUITYCTHMICTh CHIIOBUX
JIiHi, CIpsIMOBaHKX Ha NMpHUAOAHHS TEPUTOPIi 1HIIOT nepxasu [3].

Teputopist nepkaBu € 1i 00OB’SI3KOBOIO O3HAKOIO, MarepialbHOIO 0a3010
ICHYBaHHS, IPOCTOPOBOIO OCHOBOIO JKHUTTSI JIFOJMHH, HApOy, 30€peKeHHs HOro
caMOOyTHOCTI, CIYI'y€ JDKEpeJIoM HOro coliaibHO-eKOHOMIYHOTO 3pOCTaHHs
Ta MIKHAapOIHO-TIPaBoBOro Bu3HaHHs. CoOIialbHO-TIPaBOBA I[IHHICTH JEpiKaB-
HOI TepUTOPii MOBHOIO MIpPOIO MPOSIBISETHCS 32 YMOBH, IO cama Iisl TEPUTOpis
€ LUTICHOIO Ta HemoTopkaHHoto. Konerurynist Ykpainu sik T OcHOBHHUIT 3aKkoH €
HOPMaTUBHO-ITPABOBUM aKTOM, SIKMH (POPMY€ CHCTEMY TEPUTOPIAIBEHOTO YCTPOIO
VKkpaiHu Ta BUCTYNae iMIIEpaTUBHMM IPAaBOBUM IHCTPYMEHTOM, [0 BH3HA4ae
IUTICHICTh 1 HEJOTOPKAHHICTH (CTATTS 2), CUCTEMYy TCPUTOPIAILHOTO YCTPOIO
Vkpainu (crarti 132, 133) Ta 3miH kopnoHiB Ykpaiuu (crartst 73). Tak, crarts
73 BCTaHOBIIOE, 1[0 BHKJIIOYHO BCEYKPATHCHKUM peEepeHIyMOM BHPILIYIOTHCS
MUTaHHS PO 3MiHy Teputopil Ykpainu [4]. IlpuHumnu mixkHapopHOTO TmpaBa
BKJIFOYAIOTh IIUTICHICTh Ta HEJOTOPKAHHICTH JiepkaBHOI Tepuropii. LlimicHicTh
03Ha4yae 3a00pOHY HACWIILHUIIBKOTO TOAUTY TepUTOpii aepkaBu. Ilix Hemorop-
KaHHICTIO JIeP)KaBHOI TEPUTOPIl PO3yMIIOTh Te, IO IHIII JepaBu 3000B’s13aHi
YTPUMYBAaTHCSl BiJ Oyab-sIKMX 3a3iXaHb Ha TEPUTOPIIO CYBEPEHHHX JEpIKaB.
Vkpaina, sik 1 Oy/b-ska jep)kaBa, Ha CBOIH TEPUTOPIi BOJOJIE BCI€IO MTOBHOTOIO
CYBEpEHHOI BIJIa/in, TOOTO JIMIIE BOHA 3/IHCHIOE TEPUTOpialbHE BEPXOBEHCTBO.
CkJ1a10BUMH JIepKaBHOT TepHUTOPIi € i cyna, KOHTHHEHTAJIbHUI 1Ienb(, BOHI,
mij3eMHl Ta MoBiTpsHI mpocTopu. OO’ekTamu, MPUPIBHSIHUMHU 0 JIepKaBHOI

242



TEpUTOPii, € MOPCHKI I MOBITPsIHI Cy/IHA, KOCMIUHI Kopalui i craHmii, 1110 MaroTh
IIparop 4YM BiAPI3HsJIbHI 3HAKW INEBHOI JeprKaBH, IiABOAHI TeierpadHi kadeni,
TpyOOIPOBOIM Ta iHII 00’€KTH, IO HAJISKATh LIl AeprKaBi, aje 3HAXOIAThCS 3a
MekaMu 11 Teputopii [5, c. 36].

XapaxkTepHUM € Te, 10 Ha ChOTOJHI 3arallbHUW apeajn 3Ha4eHb, TEPUTOPI-
QJIBHOT LUTICHOCTI SIK OJHI€T 13 BU3HAYAIBHHUX ILIHHOCTEH (OKyCyeThCs y IBOX
OCHOBHHUX HalpsiMax: y HEpIIOMY — «TepUTOpiajibHa LITiCHICThY HaOyBae 3Ha-
YeHb, ONM3BKUX JI0 THX, IO ITO3HAYAIOTHCS SIK «HEMOPYLIHICTh KOPJOHY»; Y
JPYroMy — «TepUTOpiabHa IUTICHICTY TIepen0davyae 3HaYCHHS, OJM3bKI 10 «TepPH-
TOpiaJbHOI €HOCTI». YTiM, € BCI MICTABH TOBOPUTH, 1110 BOHH MEPETHHAIOTHCS,
OCKIJIBKH ITOPYIICHHSI TEPUTOPIaIbHOT €IHOCTI MOXKYTh ITPU3BECTH JI0 3MiH MOJi-
THUYHHX, a]MIHICTPAaTUBHHUX 1, BIIACHE, IEP)KaBHUX KOP/AOHIB. Y CBOIO Yepry, 3MiHH
KOH(Iryparii KOpZIoHIB MOXKYTh BUKIIMKATH BHYTPIIIIHBO TEPUTOPIaIbHI PO3KOIIH.
VY miTeparypi 3a3HavyaEeThCS: «...LUTICHICTh — II€ y3arajbHEHa XapaKTepHCTHKA
00’€KTa, 10 BOJIOJIE€ CKJIAIHOI BHYTPINIHBOK CTPYKTYporo. [lOHSTTS Iiic-
HOCTI BUp@)XKa€ IHTErPOBaHICTh, CAMOJIOCTATHICTh, aBTOHOMHICTB 1ILOTO 00’€KTa,
OB si3aHy 3 HOTO BHYTPILITHBOIO aKTUBHICTION [6, ¢. 14].

VY cBOIO Yepry, HeIOTOPKAHHICTh € OaraTorpaHHUM TMOHSATTSM, IO 3aCTOCO-
BYETBCSI IIOAO PI3HUX 00 €KTIB (TEPUTOPIs, MPEICTABHUKM BIAJAHM, JIIOJHHA Ta
11 370pOB’sl, KUTJIO, BIACHICTh, KOPECIOHJICHIlIS TOILIO). AJie, HE3aJICKHO BiJ
00’€KTa, HEJIOTOPKAHHICTH € 3aBXK/I IEBHUM CTaHOM 3aXHIICHOCTI BiJ OyAb-sKHX
MocsraHb 31 CTOPOHHM, a TakoX 3a00poHa BUMHSTH meBHI nii. CraTrycHO Hemo-
TOpKaHHICTh TepUTOPil YKpaiHU — Iie CTaH 3aXHUILEHOCTI TepuTopii YkpaiHu Bij
Oylb-KAX TOCSATaHb (y TOMY YHCJ ¥ CHOpSIMOBAaHUX Ha 3a0C3ICUCHHS OJHIET 3
OCHOBHHUX KOHCTHTYILIHHO-IIPaBOBUX 3acal — wHijicHicTh). Craryc TtepuTopii
VYKpaiHu K HeAOTOPKAHHOI HE IPUITMHSETHCS 1 HE3MIHIOETHCS TOJIi, KOJIW TIEBHHUH
cy0’ekt nopymrye neid cran. OCKUTBKY BHKIIIOUHI CYBEpPEHHI IpaBa Ha TEPHUTO-
pito (y T.4. IpaBO 3MIiHIOBAaTH MEXIi TepUTOpii YKpaiHu) HAJICKNTh YKpaiHCHKOMY
Hapoay, To Bci iHII cy0’ekTH — okpemi (iznuHi ocobu (rpoMaasHu YKpaiHu,
iHO3eMIIi YM ocoOM 0e3 rpoMaIsTHCTBA), TPy oci0 (y T. 4. TpaHCHAIIOHAJIBHI),
JIep’KaBHI OPraHy Ta iHO3eMHI JiepKaBu (UM X 00’ €THaHHS) 3000B’43aH]1 yTPUMY-
BaTHCS BiJ| MOCSITaHb Ha 1I¢ TIpaBo [7, ¢. 275].

BaxuBicTh Takoi OCHOBOIOJIOXKHOT IIHHOCTI SIK IUTICHICTD 1 HEOTOPKaH-
HICTH TepuTOpii YKpaiHH IMOJsrac B TOMY, III0 BOHA € HEBIJI'€MHOIO YaCTHHOIO
MPABOBOIO MEXaHI3My 3a0€3MEUYCHHS TCPUTOPIabHOI IUTICHOCTI JAepxkaBu. Llei
MEXaHi3M CKJIaJIa€ThCsl 13 KOHCTUTYLIHHO-TTPaBOBHX TapaHTil €IHOCTI, IITICHOCTI
Ta HEJOTOPKAHHOCTI TepUTOpii YKpaiHH, a TAaKOX JIETITUMHOTO KOHCTUTYIIIHHO
YPETYIIbOBAHOTO TIOPSAKY 3MiH JIEP)KaBHOTO KOPAOHY. BakinBolo € 115 IiHHICTB
1 B KOHTEKCTI TOTO, IO TEPUTOpiaJibHA IUIICHICTD 1 HEJOTOPKAHHICTh YKpaiHu
OCTaHHIM YacoM CTaja MOJITHYHOK I MIXKHAPOIHO-IIPABOBOIO MPOOIEMOI0 Bpa-
XOBYIOUH 3/IIIICHEHHS] TEpUTOPIaJIbHUX 3a3iXaHb Ta 1HCHIpalii cenaparucTChbKoro
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pyXy Ha 37iicHeHHs celecii ykpaiHcbkux Tepuropiii Pocilicbkoro ®enepariero.
[TocsiranHss Ha TepUTOpiaJIbHY LUTICHICTh 1 HEJIOTOPKAHHICTH 3aCBIAYMIM 1X
CYCHiJIbHY HeOe3MeYHICTh 1 TSKKI HACIIJKH, TOMY BUBUCHHS TaKOi Kareropii sk
LUTICHICTH 1 HEIOTOPKAHHICTh TEPUTOPIT B KOHTEKCTI LIHHOCTEH Ma€ Ha/I3BUYaitHO
BEJIMKE 3HAYEHHSI, MIEPIll 32 BCE ISl HAYKOBOTO OCMUCIICHHS 1€l MpoOieMaTHKH,
JUIsl 3HAXOJDKEHHSI MDKHApOHO-TIPAaBOBUX 3aC001B BIUIMBY Ha CUTYaIlil0 B YKpaiHi.
Crimparourcs Ha cT. 17 Koncturyuii Ykpainu, 3aXUCT TepUTOpialIbHOT HIJTICHOCTI
€ CIIPaBOIO0 BCHOTO YKPAiHCHKOro Hapoxy. Po3MilleHHs Takoi OCHOBOIOJIOXKHOT
IIHHOCTI SIK LUTICHICTH 1 HenoTopKaHHICTh Teputopii B I Posnimi Koncrurymii
VYKpaiHu CBiTUUTH PO 11 Ha3BUUAITHY BasKJIMBICTB JUIs 3a0€3M€UEHHS Ta TapaHTii
YKpPaTHCBKOI IEPKAaBHOCTI B CY4aCHHX pealisix.
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Koctuubkuii Bacuiabs BacuiaboBuu
npoghecop kaghedpu meopii npasa ma oeparcasu
Kuiscvrozo nayionanvnozo ynisepcumemy imeni Tapaca Llleguenka,
O0OKMOp 10pUOUYHUX HAVK, Npogecop,
akaodemix Hayionanvroi akademii npasosux nayk Ykpainu,
Ipesudenm Acoyiayii yKpaiHCoKux npagHuxis
(m. Kuis, Ykpaina)

KOHCTHUTYIIS YKPATHM SIK CYCILJIBHUM JIOTOBIP
TA COIJAJIBHA IIHHICTb

Koncrutyuis Yipaian 1996 p. € He TUIBKH MOJITHKO-ITPAaBOBUM aKTOM, alie
1 BOKJIMBUM JIOKYMEHTOM, III0 MICTHTh MOJIENb YKPATHCHKOT HE3alIe)KHOT AeMOo-
KpaTuaHoi nepkaBu 3pazka XXI ct. [4; 5; 6]. 3a cBOIM IOpUIUYHUM 3HAYECHHSIM
cydacHa Koncruryuis € CyCrniIbHUM JJOTOBOPOM MIX JEP’KaBOIO Ta IPOMaIsIH-
CBKUM CYCITIIBCTBOM, JIOTOBOPOM, 32 SIKMM JIep:kaBa Oepe Ha ceOe 3000B’ si3aHHS
00CITyroByBaTH CYCIHIIBCTBO Ta BH3HAE 1 TapaHTy€E IpaBa JIIOIUHH, @ CYCIiIb-
CTBO — YKpaiHChkHMW Hapox — Oepe 000B’si3ku noTpuMyBaTHCh KoHcTuTymii Ta
o0epiraru TepuTOpialibHy HITICHICTB 1 CYBEPEHITET JepiKaBH.

KoHnctutyuis Ykpainu € He TUIbKY TOJIOBHHM JPKEPEIIOM 1 iIpOM TIpaBa i 3aKo-
HOJIABCTBA, alic ¥ HEMEPEeXiTHOK COLIATbHOI IIHHICTIO. [IOHITTS «IiHHOCTI»
3a3BHYail BUKOPHCTOBYIOTH JIJIsl BKa3iBKHM Ha JIIOJCBKE, COLialbHE Ta KYJIbTypHE
3HAYCHHS [IEBHUX 00’ €KTIB 1 SIBHUIIL, IO BiICUIIAE JIO CBITY HAJICIKHOTO, [IIIIBOBOTO,
ocmucieHnoro [2]. Jlesiki AoCHiAHUKN OOTPYHTOBYIOThH i€papXil0 NMPaBOBHX IliH-
HOCTEH, 3aCHOBYIOUM 11 Ha 3araJlbHOIyMaHICTHYHOMY MiJIXOAl, HE TOB’SI3aHOMY
3 HOPMAaTUBICTCBKUM IPAaBOPO3YMIHHSAM. Y iX Mpalsx NpIOpHUTET BiAgaeThCs
BiTIHUM (MIIETHCSI PO JKUTTSI JIFOIMHU Ta CYCIIbCTBA) MPABOBUM IIIHHOCTSIM;
Ha JIpyromy Imadii — IIHHOCTI, 1110 HAHMIOBHIIIE, HA TYMKY IUX YYEHUX, BiJIO-
OpakaroTh COIliaJbHY CYTHICTb JIFOAMHHU (CBOOONA, PIBHICTb, TiAHICTH); TPETid
PIBEHb CTAaHOBJISITH O€3MOCEPEHI MOXIIMBOCTI JIIOJMHHU IOAO i PO3BUTKY Ta
camopealizalii; 4YeTBEpTUil — I[IHHOCTI, IO JAr0Th JFOJMHI HAJICKHHM YHHOM
B3a€EMOJIISITH 3 CYCITIJILCTBOM, IIPaBOM 1 JIEP)KaBOIO: BIACHICTb, MOPSIIOK, OCBITa,
HayKa, KyJbTypa, TPOMaJSHChKE CYCIJIbCTBO, MICIIEBE CaMOBPSIyBaHHS, TPH-
BaTHE ITiAMPUEMHHUIITBO TOIIO [3].

CucTeMOTBIpHa poJib MPABOBHUX LIHHOCTEH, 1, y mepury 4yepry, Koncrurymii
VYkpainu, HallOuTbII penbeHO BHUSBISIETHCS Yy B3a€EMOJII 3 IHIIMMH, 30KpeMa 3
HENPaBOBHMH, IIHHOCTSAMHU (MOPaJbHUMH, PEIITifHUMH Ta AyXOBHHMH). AJKe
CIpaBXXHE IJIHECCHHS] NPABOBUX IIHHOCTEH MOXJIMBE JIMIIE B MOEIHAHHI
3 JyXOBHO-MOPAQJIBGHHM PO3BHTKOM HapoOjay, OCKUIbKH JIMIIE BiIbHI 0coOuc-
TOCTI Ta CYCIIJIbCTBO 3 BHUCOKMM DIBHEM IPaBOCBIJIOMOCTI 3JaTHI 3pO3yMITH
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IHCTPYMEHTaJIbHY M TyXOBHY I[IHHICTb IIpaBa, a TAKOX MMPAaBUIILHO 3aCTOCOBYBATH
HOTr0 HOPMU B MOBCSIK/ICHHOMY KHTTI.

3ratlaeMo BUIaTHOTO yKpaiHcbkoro BueHoro mpod. b. O. KicrskiBebkoro, sikuit
BiZ[3Ha4aB, [0 MPaBOBi I[IHHOCTI i HOPMH 0a3yIOTHCS HA CIUIBHUX 3 MOPAJUTIO
I[IHHOCTSIX, TOJIOBHUMH 3 SIKHX € CBoOoxa i crpaBemmuBicth [1]. YV Konctutymii
VYkpainu 3HaX0IUMO BiqmoBijai Ha 1l nmutaHus. Y [lpeamOyni 6ateku Konerurymii
3a3HAYMIIM, 10 YKJIQJAIOTh ii BiJ IMEHI YKpPalHCHKOTO HAapojay — MpEACTaBHUKIB
yCiX HaI[iOHATBHOCTEH, YCBIIOMIIFOIOUH BiOBIAANBHICTE niepe boroM, HuHimI-
HIMH, MUHYJIHMH 1 MaiiOy THIMH TIOKOJIIHHSIMH.

[TpuHarizHo 3ayBaskMMO, 1110 CEPEl CyYaCHHUX 3apyODKHHUX YUCHHX MaHYIUY0I0
Ha ChOTO/IHI € JyMKa IIpO Te, 1110 KOHCTHUTYIIISl € BUPA30M CIUIBHOT BOJI HApOLy,
SKAH (OPMYE YU MOJICPHI3Y€E CBOIO JICPXKABHICTD ISl IOCATHEHHS CIUTBHOT METH
[8]. He 3armbumrorounch B icTopiro MUTaHHS, Haraaao, 1o coro vacy Jx. JIokk
pPO3IIIAaB KOHCTHTYIIO SIK CYCIHIJIBHUII JIOTOBIp PO TpaBMiIa CHIBICHYBaHHS
Hapojy Ta Mpo MmyOJiuHy Biaxy. Y 1bOMy HerepexifqHa minHicTe Koncturymii.

Jorosipae noxokeHHs Konctutymii Ykpainu mnepeabadae, M0 BOHA €
PE3yJaBTaTOM T'POMAJSTHCHKOTO MHUpPY Ta CYCIUIBHOTO KOHCEHCYCY, COLiaJbHOI
CONIApHOCTI. 3 BOTO MPHUBOJY CBOTO Yacy BijoMuil (paHily3pkuil BueHHi JI.
Jlrori BUCIIOBIIIOBAB JIyMKY, 10 KOHCTHTYIisI IOBMHHA OyTH BTUICHHSM i€l codri-
JIApHOCTI, SKa € YHIBEepCAJbHUM 3aKOHOM PO3BHTKY CYCIUIBCTBA 1 Oyab-SKHUM
3aKOH HaOyBae 00OB’SI3KOBOT CHJIM HE 3aBISKH BOJI MPABUTEIIB, a 3aBISKH BiJl-
MOBIZHOCTI TpaBy couianbHOI comigaprocti [8]. Hanpukinmi XX cr. 1m0 gymMKy
MOBTOpUB HiMelbkui Muciurens 0. ['abepmac, 3ayBa)KMBIIH, 110 KOHCTUTYIIiS
BUpaxkae (HopMalbHUI KOHCEHCYC Y CYCIiIbCTBI [7].

CouianbHa niHHICTH KoHCTHTYIIT MOXe OyTH 3’sicOBaHa y Hpepury 4epry
yepe3 ii mpusHauyeHHs y cycmijabcTBi. ChOrojiHI mepej HaMu BKOTpE TOCTae
MUTaHHS TIPO COLiaJbHE NPU3HAYEHHS KOHCTHUTYMIi. TBOpSYM KOHCTUTYIi,
cotiym a00 HOoro iIHCTHTYIIIT UM OKpEeMi 0COOU CTaBJISATH MEPe] COOO0 BU3HAYHI Ta
BaKJIMBI 1T1. YacTo KOHCTHUTYIIS € CHOCOOOM JIOCSITHEHHST 200 3MIITHEHHS BIIaIH.
Hapon y Taku Bumagkax Moxxe OyTH BUKOPHUCTAHHMH SIK 3aci0 BHPIMICHHS IIOTO
3aBaaHHs. TyT MOXeMO IpUragaTH KIACHYHUI NPHUKIIAJ] yXBaJCHHS KOHCTUTYIIT
y ¢pankicTchkiii IcniaHii Ha «BCEeHApPOIHOMY» pedepeH Iy M.

KoHcTuTymiss Moke BifirpaBaTH pojib MOJNITHYHOI HIMPMHU JUIsl peajizamii
TUX YM IHIIUX 3aBIaHb 1 MeTH, 5K 1e Oyno 3 Koncruryuiero CPCP 1936 p., mo
MPOTOJIONTyBaJIa ISMOKpATHYHI ITpaBa i CBOOOIM, ajie He CTajla NEePELIKO0I0 PO3-
TOPTaHHIO MIUPOKOMACIITAOHUX CTaTIHChKUX pernpeciit 1930 — 1950-x pp., mpaBo
HapOJly Ha CAaMOBHM3HAYCHHS Ta BUXOJY COIO3HOT pecmy0utiku i3 ckiaay CPCP 6e3
MPOLIE/ypH BUPIIICHHS TAKOTO MUTAHHS, 10 YHEMOXKJIMBIIIOBAJIO, Pa3oM 3 IOJi-
TUYHUM TEPOPOM, HaBITh TOPYIICHHS TAKOTO ITUTaHHSI.

CorrianpHa MiHHICT KOHCTUTYIIISI TAKOXK BUMIPIOETHCS THM, IO BOHA (hop-
My€ TIpaBoOBy CHCTEMY, BU3Hadae ii Micie y mpaBoBiii cim’i. Bognouac, Oynyun
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CycninpauM  J[oroBopoM, KOHCTHTYISI OJHOYACHO TOBWUHHS OyTH BHIIAM
MOpaJIbHAM 3aKOHOM CYCIIUIBCTBA, MOPAJIBHHM imrieparnBoM Jjo0pa. Okpim
L[BOTO, ColliajbHa IIHHICTh KOHCTHUTYLIT iICTOPUYHO 3yMOBIICHA, HEBiJ'€MHA Ta
yHiBepcasnbHa ii 3HaYMMICTb SIK CYCIIJIBHOTO SIBHIIA, SIKa 3yMOBIICHA 11 3/1aTHICTIO
aKyMyJIIOBaTH Ta BiJJOOpakaTH Ha COLIaJIbHOMY, CBITOIISIIIHOMY Ta HOPMAaTHB-
HOMY pIBHI JJOMIHYIOYi B CYCIUJIBCTBI COIiaibHI I[IHHOCTI Ta iX 3iCTaBJICHHS, a
TaKO)K BUCTYIIUTH TOJIOBHUM 3aC000M X peastizaliii B CyCIiIbHUX BiTHOCHHAX.

KoHcTuTy1isi Moke TBOPUTHCS 3 METOIO CHCTEMaTH3allil 3akoHoaBcTBa. TyT
JIOPEYHO 3raJlaTh Mo poJb HAyKH B KOHCTUTYLIHHOMY TBOpeHHi. Llst ponb Moxe
OyTH JOTMaTHYHOIO, KOJIM HayKa OOMEXYEThCSI KOMEHTATOPCHKUMHU (DYHKIIISIMU Ta
MOLTYKaM1 TIyMaueHb JOTM KOHCTHTYIII, BUIIPAaBIaHHIM MOXJIMBUX KOJI3iH Ta
CYIEpPEYHOCTEH, 4acTo Ha JIOTOAY JIep KaBHIi Biai.

AJte Hal{BaXXJTMBIIIIE 3aB/IaHHSI HAYKH — TeOpeTHKO-MeToonoriyne. Koncrurymis
BiZlirpa€e BEJIMKY MPaBOTBOPYY POJIb, CAME ITPABOTBOPUY, & HE 3aKOHOTBOPUY, OKpeC-
JIFOFOYM IIUISIXM PO3BUTKY MPABOBOI CHCTEMH 3arajioM, CTa€ OCHOBOIO BUPIIICHHS
ITUTaHb Cy4aCHOTO ITPAaBOPO3yMIHHSI.

ComianpHa 1iHHICTh KOHCTHTYLIIO YKpaiHM Tako BU3HAYAETHCSI THM, IIO
BOHa Oyna yxBajieHa y 1996 poiii 3 METOrO peaizallii ycTaHOBYOI By HApOJLY,
KoM MpUAHATTS KOHCTHTYWIT I0pUANYHO 3aKpIMHIIO BiJHOBICHHS YKpaiHCHKOT
JIepIKaBH, BU3HAYMIIO HE3BOPOTHICTH TPOLECIB YTBEPXKCHHS JIEP)KaBHOTO CyBe-
peHiTeTy YKpaiHH.

KoncruTynis YkpaiHM TakoX CKJIaJac BH3HAUHYy COLIQJIbHY I[IHHICTb,
OCKIUJIbKM € BTUICHHSIM iIealiB TPOMaISHCBHKOI 371aroy Ta TOP)KECTBa CIIOKOH-
BIYHMX MparHeHb YKPATHCHKOTO HApOJy MpO HE3aJEKHY JAEprKaBy, yOCOOICHHIM
HOPMATUBHOTO 3aKPIIICHHS CIIPABEUIUBOCTI 1 100pa, TOOTO BTIICHHS HAWBUIIIUX
COLalIbHUX IIHHOCTEH siK pesynbrar CycninsHoro JloroBopy.
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Koctsimkin IBan OsiexcanapoBuy

3a8i0ysau Kagheopu mpyoo8ozo, 3eMelbH020 Ma 20CH00APCbKO20 NPAsd
XmenvHuyvkoeo yHisepcumemy ynpasninua ma npaea imeri Jleonioa IO3vkosa,
O0OKMOp I0PUOUYHUX HAYK, OOYEeHM
(m. XmenvHuyokuil, Yxpaina)

KOHCTUTYUIIVHI IPUHIIATIU ITPABA BJACHOCTI
HA 3EMJIIO B YKPATHI

OcoOnuBICTIO 3eMeNBbHOTO MpaBa B YKpaiHi Ha Cy4acHOMY eTari € Horo
KOHCTUTYIIIOHATI3allisl, 10 TOJSirac B 3aKpIIUICHHI KOHCTHTYIIHHO-TIPAaBOBUX
3acajl y peryioBaHHI 3eMeJIbHUX BIJHOCHH, PO3B’SI3aHHI HaMBaXJIMBINIUX ITPO-
0J1eM 3eMeNbHOTO MpaBa 3 ypaxyBaHHSIM NPUHIUIIB 36MEJIEHOTO 3aKOHOaBCTBA.
Le#t npouec, Ha aymky B. J[. Cugop, TO3UTUBHO BIUIMBA€E HA PO3BUTOK MPABOBOL
CHCTEMH, OCKUIBKM MEPEHOCHTh Ha KOHCTUTYLIHHHMH pIBEHb 3eMeEJNIbHI BiJHO-
CHHH, YHEMOXKJIMBIIIOE JIOBUIbHY 3MIHY J€P’KaBOI0 OCHOBHHX 3acajl iX MPaBOBOTO
perymoBanns [1, c. 52]. Koncturynis YkpaiHu 3akpilunioe BEpXOBEHCTBO IPaB
Ta CBOOOJ JIOMUHM sIK TOJIOBHHI 000B’s30Kk aepkaBu (cT.3 Koncrutymii [2]).
KitrouoBi mo3wuitii, cripssMoBaHi Ha 3a0€3MEUCHHS BiAMOBITHOTO PUHIIHITY, MAOTh
0COOJIMBE 3HAYEHHS B KOHTEKCTI 3/1HCHEHHS COIiabHOT PyHKIIIT TpaBa BIACHOCTI
Ha 3eMJII0, aJpKe 0c00a 3 YCI€I0 CYKYITHICTIO TIPUPOIHUX IIpaB, SIKi BU3HAYAIOTh
YMOBH 11 KHUTTEMISIIBHOCTI, MTOCTaB/ICHAa HA LIEHTPaJbHE MICIEe B CHUCTEMI Tpa-
BOBOTO PETYNIOBAHHS, a 1HII BIJTHOCHHH, Y TOMY YHCIIi 3€MEJIbHOI BIACHOCTI, €
MIAMOPSIIKOBAHUMH 1 32 )KOJJHUX YMOB HE NOBHHHI MOPYIIYyBaTh IpaBo 0coOu Ha
JKHUTTSI, Oe311euHe HaBKOJMIIHE cepeouile. [IpaBoBe peryiroBaHHs y BiTHOCHHAX
BJIACHOCTI Ha 3eMJIIO TIOBHHHO BiJIOYBaTUCh y TaKHi CrociO, KOJIM MaKCHMalIbHO
3aJI0BOJIBHSIIOTHCSI TTOTPEOK MPUBATHOTO BIIACHMKA W OJHOYACHO peallizyloThCs
CYCHiJIbHI IHTEpPECH BiJl BUKOPHUCTAHHS 3eMelb. BiAINoBigHE MpaBOBE perysro-
BaHHS BKJIIOYAa€ IPABOMOYHOCTI BJACHMKA 3EMENIbHOT MIISIHKM, BH3HAUCHHS
0COOJMBOTO TIOPSIKY 3/IIMCHCHHS MpaBa BIACHOCTI Yepe3 1HCTUTYTH I[JIbOBOTO
MPU3HAYEHHS 3eMellb, TUIAHYBaHHS Ta 30HYBaHHS TEPUTOPIi, pallioHaIbHOTO 3eM-
JICKOPHCTYBaHHS1, 00MEXEHHsI Ta OOTSDKSHHSI ITpaB BIACHOCTI.

BpaxoByroun ocoOinBe coliaIbHO-€KOHOMIUHE 3HAYECHHS 3eMeNb y 3a0e3-
MEeYCHHI BIJMOBIHUX MpPaB IPOMAaJISH, pealtizallisi IPUHIUITY MPIOPUTETY MpaB
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JIIOJIMHU TIOPOJKYE IO XKHUTTS HOPMY-IIPUHIIMII, 32 SIKOIO TPaBO BJIACHOCTI Ha
3emito rapantyerbest (cT. 14 Koncrutymii Ykpainu). 3MmicT 1bOro NpHHIHITY
MOYKHA PO3IVISIATH SIK Y By3bKOMY, TaK i B IIMPOKOMY 3Ha4eHHI. 30KpeMa HINpoKe
3HAYEHHS IOTO TPHHIUITY BKIIIOYA€E TapaHTii 110710 HAOyTTs MpaBa BIACHOCTI Ha
3eMIII0, CBOOOY 3/IICHEHHS BiJIIOBIIHOTO TpaBa, MOXKJIMBICTh BUILHOTO PO3IIO-
PSDKEHHS 3eMEJIbHOIO IUTSTHKOIO Ta HasIBHICTh €(DEKTHBHOTO MEXaHI3My 3aXHUCTy
TaKOTO TIpaBa.

Bapro mnoroautice 3 B.B.Hocikom y ToMy, 110 BH3HaHa B CyCIiJIbCTBI
3eMellbHa BJIACHICTh 1 rapaHTOBaHE NMPaBO NMPUBATHOI BIACHOCTI Ha HEl € eKo-
HOMIYHOI 1 FOPUJAWYHOI OCHOBOK cBoOomu [3, c.23]. Bkasana ¢opmyna
OKPECJIIOE COIIaJIbHUI 3MICT MpaBa BIACHOCTI HA 3EMJIFO 1 BUMArae (popmyJiro-
BaHHS SIK 3aCa[HUYMX MOJIOKECHb (DYHKI[IOHYBAHHS BiJIIIOBIJIHOTO iHCTUTYTY, TaK
1 MPaBOBMX MEXaHI3MiB Ha KOHCTHTYIIITHOMY Ta 3aKOHOJaBYOMY DiBHi, 3 METOIO
moOyIOBH COILIIATIBHOT Ta MPaBOBOI JepaBu B YkpaiHi. BimmoBimHo 10 cTaTTi
41 Koucrutynii YkpaiHu «KOXKEH Ma€ MpaBo BOJIOAITH, KOPUCTYBATUCS 1 PO3IIO-
PSDKATHCSL CBOEIO BIIACHICTIO, pE3yJbTaTaMM CBOEI IHTENIEKTYyaJbHOI, TBOPUOi
nisutbHOCTI. [IpaBo mpuBaTHOI BIACHOCTI HA0YBAETHCS B MOPS/IKY, BU3HAYCHOMY
3akoHOM. HixTO He Moxxe OyTH NpOTHIPaBHO IM030aBICHUI TpaBa BIACHOCTI.
[IpaBo mpuBaTHOI BIACHOCTI € HEeMoOpyIHUM. [IpuMycoBe BindykeHHs! 00’ €KTIB
IIpaBa NPUBATHOI BIIACHOCTI MOXe OyTH 3aCTOCOBAHE JIMIIE SIK BUHSITOK, 3 MOTHBIB
CyCHUIbHOT HEOOX1THOCTI, Ha MiICTaBI 1 B MOPSIKY, BCTAHOBJICHUX 3aKOHOM, Ta 32
YMOBH TIONIEPEHBOTO 1 TOBHOTO BiJIIIKOYBaHHS X BAPTOCTI».

OpHi€r0 3 BXKIIMBUX TapaHTii COIiaabHOT (DYHKIIT BapTO pO3MISAATH JIOCTYII-
HICTh TIpaBa BJIACHOCTI HAa 3eMJIFO OCI0, sIKi 02)KarOTh MPAIFOBATH HA 3EMJIi, IO
nepezdayac OCOONMBHN TMOPSAOK PO3MOALTY Ta MEPEpO3NONUTy 3eMellb Ta Mae
3a0e3Me4nTH PiBHI MOMKIIMBOCTI JIOCTYITY JIO 3€MeJb 0Ci0, SKi CIPOMOXKHI 1i BUKO-
PHCTOBYBaTH sIK 3aci0 BHUPOOHMIITBA CLITBCHKOTOCIONAPCHKOT MpoAyKiii. Takwii
O30T Mae 3aJOBOJNBHATH CYCIUIBHI IHTEpECH y BUPOOHUITBI SIKICHOI Ta
JIOCTYITHOT CLIBCHKOTOCIIONAPCHKOT TPOMYKIIT BHACTIOK €(EKTHBHOI Ta KOHKY-
PEHTHO-CIIPOMOJKHOT JISUTBHOCTI X BJIACHUKIB uepe3 BIAacHY TPYIOBY y4acTb Y
BUPOOHHUITBI Takoi npoaykiii. ClIpoMOXHICTh Ta €(EeKTUBHICTh TAKOTO MiJIXOIy
MOXKHA MPOCTIIKYBaTH Ha MPUKIIA/Al ICTOPUYHOTO JOCBIY, 30KpeMa MO3UTHBHUX
HaciakiB CTOIMIIHCHKOI arpapHoi pedopmu, Nepiogy «HOBOI eKOHOMIYHOT TOJTi-
THKI, 1110 OYB Y ABA/ISITHX POKaX MUHYJIOTO CTOJIITTS Ta €BPOIIEHCHKUMHE PeatisiMu
CUTBCHKOTOCTIONAPCHKOTO BUPOOHHIITBA, 1110 3aXMIIAE BIACHOTO TOBAPOBUPOOHHUKA 1
HaJIIHO MPOTUCTOITH (popMyBaHHIO JaTH(QYH/IIH Y 3eMETIbHUX BITHOCHHAX.

Peaurizaniist {bOro NpUHIKITY Ha Cy4acHOMY eTarli peopMyBaHHs 3eMEITbHUX
BIJJTHOCHH BiIOyBa€ThCsl 4epe3 MexaHi3MU Oe30IUIaTHOI IpuBaTu3allii 3eMeinb Ta
cBOOOIY 0rOBOPIB Yy chepi HAOYTTS IpaB Ha 3EMITIO, OJTHAK ITPABOBE PETYIIOBAHHS
BIJIITOBITHUX MPOLIEYp HE € JIOCKOHAINM, a BiJITaK HE IIOBHOIO Mipoto 3a0e3meuye
IpaBa Ta IHTEPECU TPOMAJISH Y BIAMOBIIHIN cepi Ta moTpedye PO3BUTKY.
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OnHUM 13 KIIFOYOBUX KOHCTUTYIIIHHUX MTPUHIIMITIB, 110 3a0e31evy€e ColliabHy
(hyHKIIIFO MpaBa BIACHOCTI Ha 3EMITIO, € TIOJIOKCHHS, 32 SIKMM 3¢MJISl € OCHOBHUM
HalioHaIEHUM OararcTBoM (cT. 14 KoHcTuTy1ii), 110 3HAWIUIO CBOE (hOopMabHE
3aKpimIeHHs i B CT. | 3eMeIbHOro KojieKCy YKpaiHH, OJTHaK NoTpeOye BU3HAYCHHS
BIZIMOBIJTHOTO TPaBOBOr0 MexaHi3My. Bkazana HopMa € 0a30BOI0 KOHCTHTYIH-
HOIO HOPMOIO-TIPHHIIUIIOM, III0 BH3HA4Ya€ COLaJbHY (DYHKIIiIO MpaBa BIACHOCTI
Ha 3eMJTI0, OCKIJIbKH 00yMOBITIOE 3000B’s13aJIbHUI XapaKTep MpaBa BIACHOCTI Ha
00’€KT, 1110 € 3arajJbHOHAI[IOHAIILHUM HaJI0aHHSIM, a BIATAK HOTO BUKOPHCTAHHS
MOBUHHO 3a0e3nedyBary MPUBaTHI Ta CyCIiJbHI IHTEPECH 32 YMOBH 30€pE)KCHHS
TaKoOTo 00’€KTa Ta HOTO BIACTMBOCTEH ISl HACTYITHUX ITOKOJIIHb.

[IpaBoBHii pex)HM 3eMITi SIK OCHOBHOTO HalliOHAJIBHOTO OararcTBa Mac BiJlO-
OpakaT NpPIOPUTETHICTH BiJIIOBIAHOrO 00’€KTa Tepe] HIIMMH MPUPOIHUMHU
pecypcamu uu 00’ €KTaMH HEPYXOMOCTI, SIKi yTBOPIOIOTh HalliOHAIbHE 0araTcTBo,
[0 BU3HAYa€ OCOOJUBUI OXOPOHHHUU PEKUM 3eMJIi Ta 3000B’s3aJIbHUN Xapak-
TEp MpaBa BJIACHOCTI Ha Hel. Bylydd OCHOBHMM HaliOHAJbHUM Hal0aHHSM,
3eMJIsI BUCTYIIAE JDKEPEJIOM Ta MICIEM KHUTTEIISUIBHOCTI JIFOANHY, BUKOHYIOUYH
Halpi3HOMaHITHIII (QYHKIT, SIKi € YHIKQJIBHUMH 1 He3aMiHHHMH, 1110 3yMOBIIIOE
MPUHIIMI TOEJHAHHS OCOOJIMBOCTEH BUKOPUCTAHHS 3€MIIi SIK TEPUTOPIaIbHOTO
0a3ucy, MPUPOIHOTO pPecypcy ¥ OCHOBHOTO 3acoOy BuUpoOHHITBA. [likaBuMm €
TOW (haKT, M0 BUKOPUCTAHHS 3€Melb TMOEHYE BKa3aHi XapaKTEPUCTHKH B YHi-
KaJIbHUI 1HTErpOBaHMH 00 €KT MPaBOBOTO PETYJIIOBAHHS, SKMH JOCHTH 4acTO
BUKOPHCTOBYETBHCS 1 SIK MPUPOIHHUIA pecype, 1 K TepUTOpiaibHUN Oasuc, 1 sK
3aci0 BUPOOHUIITBA OTHOYACHO, 1[0 POOUTH HOTO HE3aMIHHOK OCHOBOIO KHTTE-
ISTIBHOCTI JIFOAWHU.

Sk 3a3nauae B. 1. Annpeiines, HiHHICTh 3eMJIi SIK HAI[IOHAJIILHOTO OararcTa
nossirae B ii 6araroyHKI[ioHaTbHOMY TIpH3HaueHHi [4, c. 13]. Buennii, kpim Toro,
BUJIJISIE HACAMIIEPE]] JIepKaBHO-TEPUTOpiabHE 3HAYCHHS 3eMIII y MEXKax KOpJo-
HIB YKpaiHM SIK MarepialbHOi OCHOBH TEPUTOPIalIbHOT IIICHOCTI, CyBEpEHITETY
Ta HaIlOHAJIBHOT OE3IeKH JIepKaBH; 0COOIMBICTIO JUTs BU3HAUYCHHS 3€MEJb TaKOX
€ BUJIUJICHHSI OKpEMUX ii YaCTHH JIIsl 3aJJ0BOJICHHSI 3arajibHOTO MyOIIYHOTO, COIli-
AJIIBHOTO IHTEpeCy 1 BCTAHOBJICHHS PEXHMY IIpaBa 3arajJibHOTO i CIEIiajJIbHOTO
3eMJIEKOpUCTYBaHHs [ 5, c. 198].

HaBeneni ¢yHkIioHanpHi 0COOMMBOCTI 3eMJIl 3yMOBIIOIOTH (OPMYBaHHS
0COOJINBOTO TIPAaBOBOTO PEKUMY, IO BU3HAYAaTHME CTATYC 3eMJI SIK OCHOBHOTO
HAI[IOHAJILHOTO 0OararcTBa 1 mepeadavae HAsBHICTH CIICIHIATBHUX YMOB Iepe-
Jadi 3eMIli y BJIACHICTh Ta KOPHUCTYBAaHHSI, ii BUKOPHCTAHHS 3 ypaxyBaHHIM
3aKOHO/IaBUMX OOMEXKEHb X JI0 BUILHOTO JIOCTYIY JI0 3€MENIBHOI JIISIHKU Tpe-
TiX 0cCi0, CremiajabHi 3aX0IU BiAMOBIIATBHOCTI 10 OCIO, SIKI TOPYIIYIOTh YMOBH
BUKOPUCTaHHS 3€Mejb, MaKCHMaJIbHOTO 3a0e3redeHHs Moii(yHKIIOHAIbHOTO
MPU3HAYEHHS 3eMJIi, TPIOPUTETY ITPABOBOTO PEKUMY 3EMeEJIb IIePel IHIIUMU TIPH-
POIHUMH pecypcamt 4u 00’ €KTaMH HEPYXOMOCTI.
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JlocnimKyBaHUi KOHCTHTYIIHHUI NPUHIMI BapTo aHaNi3yBaTH JHWIIE Y
KOMILJIEKCI 3 HOPMaMH-TIPHHIUIIAMH: 3EMJIsl 3HAXOIUTHCS i 0COOIUBOIO OXO-
POHOIO JiepKaBu Ta 3000B’s13a1bHOTO 3MicTy BiacHOCTi (cT. 13, 14 Koncrutymii
VYkpainu), ajpke, BUCTYIIAIOYM OCHOBHUM HAI[lOHAJILHUM 0araTrcTBOM, 3eMIIsl Mae
OyTu yOe3redeHa BiJl Oy/b-sIKUX HEIIPABOMIPHUX MOCATaHb, 3yMOBJICHUX HE JIHIIC
3HUIIECHHSM 3eMEJIbHOI AUISTHKY YH 11 CAMOBIJIBHUM 3aXOIIJICHHSIM, aJie 1 IoTipIIeH-
HSIM T BJIACTUBOCTEH, 1110 Ma€ nepeadadary crieiagbHuil ops 0K BUKOPUCTAHHS,
a y BH3HQYCHUX BHIJKaX — 1 MPHUIMHEHHS MpPaB Ha TaKy 3€MENbHY JUISHKY.
JloTprMaHHS 1IbOTO MPHHIMITY Iependadac HeoOXiTHICTh YiTKOT (ikcarii craH-
JIApTIB Ta HOPMATHUBIB, sIKi MepedaucHi CreriajbHIM 3aKOHOJAaBCTBOM 3 METOIO
30epeKeHHSI BIaCTHBOCTEH 3eMelTb.

BinmoBimHO 3000B’s3a/IbHUE 3MICT TpaBa BJIACHOCTI Ha 3EMIIFO 3YMOBIIIOE
0COOJIMBHI TIOPSIZIOK BUKOPHCTAHHS 3€MEJb, SIKMH HE 0OMEXKYEThCSI JIMIIE JT0TPH-
MaHHSIM 3aXOJliB CKOJOTIYHOI OE3MEKH, aje MaE€ rapaHTyBaTH IPOJOBOJBIY Ta
CKOHOMIYHY OC3IeKy JepKaBU. 3000B’sI3aIbHUI XapaKTep 3eMEIbHOT BIACHOCTI
YITKO OKPECIIOE Ti CyCIibHE 3HAYCHHS, COIiaJIbHy (DYHKIIiFO, IO mepeadauae
0COOJHMBHI XapaKTep peai3ailii MOBHOBAXXCHb BIIACHHMKA, Ha SIKOTO BOJHOYAC
MOKJIAZIA€THCSI YHIKAIBbHA MICIsl III0JI0 BiTHOBJICHHS, 30€PEIKCHHS Ta OKPAIICHHS
BJIACTHBOCTEH 3eMENIbHUX PECypPCiB.

TpakTyBaHHS 3eMJIi SIK OCHOBHOT'O HaI[IOHAJBHOTO Oararctsa, 1o mepedy-
Ba€ Tiji 0COOTMBOI0 OXOPOHOIO JICPXKAaBH, Ta 3000B’sI3aIbHUIA 3MICT BIACHOCTI
Ha 3eMJII0 OOYMOBIIIOIOTH, y CBOIO 4epry, (DOpMYJIIOBAaHHS TaKMX TPUHIIMIIIB
3eMEJIBHOTO MpaBa, K 3a0e3NedeHHs! paliOHaJIbHOTO BHKOPUCTAHHS Ta OXO-
POHU 3eMeJIb, CTAJIOT0 BUKOPUCTAHHS 3MeJIb Ta MPIOPUTETY BUMOT €KOJIOT14HOT
Oe3neku. Yci TpU Ha3BaHI NPUHIIMITM 3€MEJIBHOTO ITpaBa CIpsIMOBaHi Ha 30epe-
YKCHHSI IPUPOJAHUX BIACTUBOCTE 3eMellb Ta HEIOMYIEHHS K1 UTMBOTO BIUIUBY
SIK Ha caMy 3eMeJIbHY JUISHKY, TaK 1 HaBKOJIMIIHE NpHpoAHE cepenoBuine. Lli
MIPUHIUITH MAIOTh 3000B’I3aJIbHUI XapaKTep, OCKUIbKH BU3HAYAIOTh TIEBHI Ipi-
OpPHUTETH Ta OOMEXEHHS, SKi 3aCTOCOBYIOTHCS il Yac BUKOPUCTAHHS 3E€Mellb 3
METOI0 iX 30€pe’KeHHs Ta BITHOBJICHHS, 1110 BOJAHOYAC CIIPHSIE OTPUMAHHIO CTa-
OUTBHO BUCOKHX PE3YJIBTATIB CLIBCHKOTOCIIOAAPCHKOTO BUPOOHUIITBA, & BiJTaK
3aJI0BOJILHSIE SIK CYCIIUIBHI, TaK 1 NPUBAaTHI IHTEPECH BiJl BUKOPUCTAHHS HaIliO-
HaJBHOTO OararcTaa.

VYpaxoBytoun mnojokeHHs Konctutymii VYkpaiHu, mo 3emist € 00’€KToM
npaBa BiacHOCTI YKpaiHcbkoro Hapoay (cr. 13 Koncruryuii), MoxxHa chopmy-
JIIOBATH MPHUHIIMIT MPIOPUTETY TpaBa BIACHOCTI HAa 3eMITI0 YKPATHCHKOTO HApOY.
Take mpaBo BIIACHOCTI MOUIMPIOETHCS HA BCI 3eMIIl B MEXaxX TepUTOpii YkpaiHu
1 € IPOIOBKEHHSIM KOHCTHTYIIITHOTO MPHHIMITY, IO TPOTOJIOIIY€E €MHUM JIKe-
penom Biaau Ykpaincekuil Hapon. Came 3100yBIIM OMpISHY THCSYOJITHBOO
ICTOpi€0 BOEH, TOJIOIOMOPIB, 3HYIIAHb Ta PCBOJIIOLIN JICPKABY, € €MUHUM JDKE-
PEJIOM BIIaJIM 1 BIACHUKOM 3€MEJIb Ta IPUPOJHUX PECYPCIB, 1110 CKOHIICHTPOBAHI B
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MesKax Jep>KaBHOTo KopoHy. OHaK, epelatody YaCTHHY CBOIX BJIQJIHUX ITOBHO-
BO)XCHb OpraHaMm JepKaBHOI BJIQJM Ta MICIIEBOTO CaMOBPSIyBaHHS, Hapoja y
noziOHMI crocib yepes cBiif npeacTaBHULBKUIT opran — Bepxosny Pany Ykpainn
(sixa, 10 peui, HE € CaMOCTIHHMM Cy0’€KTOM TpaBa BJIACHOCTI) BH3HAYa€ Haii-
OlmbIl MPUHHATHI (OpMH BUKOPHCTAHHS 3€Meb, 3aKpIIUTIOIOYH BiIIOBITHUN
Cy0’€KTHO-00’€KTHHIA CKJIaJ] Y BITHOCHHAX BJIACHOCTI Ha 3eMIIIO (00’ €KTOM SIKOT
BHUCTYTIAE, SIK PABUJIO, 3eMeJIbHA JIISTHKA), paBa Ta 000B’I3KM BIACHUKIB 3eMIIi,
SKi € pIBHUMH TIepell HapoJoM abo akTaMH HOTro OTNOCEPEIKOBAHOTO BOJICBUSIB-
JIeHHs! — 3aKoHaMu. Take IpaBo BIaCHOCTI, O€3nepeyHo, € 0OMEKEHUM ITOPIBHIHO
3 MPaBOM BJIACHOCTI HapoO.y, SIKMH 4epe3 CBill MpeICTaBHUIIBKUN OpraH BH3Ha-
Yae 1 BUNQJIKK MPHUITMHEHHS TpaBa Ha 3eMENbHY JUISHKY, OCOOJIHMBO KOJIM ijie
MOBa MPO 3aBJaHHS MIKOAW I'PYHTOBOMY IOKPUBY YH MOPYIICHHS EKOJOTIYHUX
BHMOT, TOOTO y BUTIAJIKaX, KOJIU BUHUKAE 3arpo3a JUIst 3¢MJIi sIK 00’ €KTa BIaCHOCTI
Hapojy 3arajioM (CyCHUIbHMM iHTepecam). Bkazanuii mpuHImn mae ocobiuBse
3HAUeHHs! JJIsl OOIPYHTYBaHHS COIiaibHOI (PyHKIIIT IpaBa BIACHOCTI Ha 3EMJIIO,
OCKUTBKH BECh MEXaHi3M IIPABOBOTO PETYIIOBAHHS BiJHOCHH BJIACHOCTI Ha 3€MITIO
CIpSIMOBaHUI Ha ONTHMAaJbHE 3a0e3MEUeHHs] IHTepeCiB ychoro YKpaiHCHKOTO
Hapony. Biarak Bu3HaucHI 3aKOHOAABIEM (OPMHU BIIACHOCTI Ha 3eMIIF0 abo iX
Cy0’€KTHO-00’ €KTHHIA CKJIaJ] TAI0Th MOXIIUBICTh 33J0OBOJILHATH 1 TIOTpeOU BIac-
HHKa 3eMeJIbHOT AUISTHKH, JIOCATAal0uN HAaBHIIIOTO COIIaIbHOTO eeKTy.

Po3mistHyTI NPUHIMOM  3yMOBIIOIOTH  (DOPMYBaHHsI JIIEBOTO ITPABOBOTO
MEXaHi3My B HalpsiIMKy 3a0€3NeUeHHs] MICIsl Ta 3HA4YCHHsS 3eMJli Cepel| 1HIIUX
MPUPOIHUX PECYPCiB Ta 00’€KTIB HEPYXOMOrO MaifHa sIK OCHOBHOTO HalliOHAJb-
HOro OararcTBa, IpaBa BJIACHOCTI Ha 3eMJII0 YKPaiHCHKOTO Hapojy, MO€JHAHHS
NPUBATHHUX Ta CYCIIJIBHUX IHTEPECIB y BIJHOCHHAX BJIIACHOCTI Ha 3eMJIIO yepe3
MEXaHI3MH JICPKABHOTO CTHMYJIFOBAHHS 3aXONiB y c¢epi OXOPOHH 3EMEllb,
MOKPAIIEHHS SIKOCTI 3eMeJIb, TOTPUMAaHHS arpOTEXHIYHUX HOPMATUBIB y ITpoleci
CUIBCHKOTOCTIOIAPCHKOTO 3eMIIEKOPHCTYBaHHS. 320X04UEHHS 10 00pOOITKY 3eMelb
JpiOHNX (QepMEepChKUX TOCIOIAPCTB Ta CiIbCHKOIOCIOAAPCHKUX KOONEPATHBIB,
YJICHU SIKUX, SK TIPaBHJIO, € BIIACHUKAMH TaKUX 3€Mellb, Ta 3aI[IKaBJICHHS Yy JIOB-
TOTPUBAJIOMY Ta PEHTA0CIFHOMY X BUKOPUCTaHHI 1 30epekKeHHi, 1110 3a0e3MeuuTh
CTaJIMH COIiaJIbHO-CKOHOMIYHHUIT PO3BUTOK.
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Kocsak Harauis BikropiBna

acnipanm kageopu KoncmumyyiiHo2o npaga ma npas a00uUHU
Hayionanvuoi akademii enympiwinix cnpas
(m. Kuis, Ykpaina)

MUTAHHS OBOB’SI3KOBOCTI BAKOHAHHSI PIIIEHD TA
BUCHOBKIB KOHCTUTYIIMHOI'O CY1Y YKPATHU

3nilicHioBaHa B YKpaiHi cynoBo-npaBoBa pedopma CBIIUUTH MPO Oa’kaHHs
HAIIOi JIep>)KaBU CTBOPHUTH JI€BY CYJOBY CHCTeMYy YKpaiHH, ()OPMYBaHHS €BPO-
MeHChKOT MOJIeITi KOHCTUTYIIHHOT I0pUCIUKITT. 30KpeMa 3MiHU BHECEHI 3aKOHOM
Vkpainu «IIpo BHecenHs 3miH g0 Koncrutymii Yipainu (1ono mpaBocymis)»
Big 02.06.2016 poxy [1], HampaBieHi Ha 3akKpilJICHHS OCOOJIMBOTO CTaTyCy
Koncruryniiinoro Cyay YkpaiHM SK €MHOTO OpraHy KOHCTHTYIIIHOT FOpUCIHK-
1ii B HAIIIH JepKaBi.

[puitaata HOBa penaxiis 3akony Ykpaiuum «[Ipo Koncruryniitnuit Cyn
VYikpaium» [2] migkpecnwia 3HadeHHs OissibHOCTI KoncrurymiiitHoro Cymy
VYKpaiHu SIK €IMHOTO OpraHy CyI0BOTO KOHTPOJIIO, 3aKpilnia €BpOneichbKi cTaH-
naptu Horo aisutbHOCTI. Tak, 3rigHo 31 ct. 150 Koncturynii Ykpainu [3] ta c1. 7
3axony Ykpaiuu «IlIpo Koncruryuiitanit Cyn Yrpaiun» [2] Koncruryuiitanit Cyn
VYKpaiHu yroBHOBaKEHHIA: BUPIIyBaTH TIUTaHHS MPO BiANoBiAHICTh KoHCTUTY T
VYkpainu 3akoHiB Ykpainu, aktiB [Ipe3unenta Ykpainu, Kabinery MinicTpiB
VYkpainu Ta BepxoBHoi Panxn ABronomuoi PecryGniku Kpum; 3ailicHroBatn odi-
uiitne Trymadennsi Koncrutynii YkpaiHu; Hajae BHCHOBKH IPO BiJIIOBIJHICTH
OCHOBHOMY 3aKOHY JI€pKaBH MIKHApOAHUX JIOTOBOPIB YKpaiHW Ta MHTaHb, SIKi
MIPOTIOHYIOTHCSI JIIsl BUHECCHHSI Ha BCEYKpPATHCHKUI pedepeHyM 3a HapOIHOIO
iHimiaruBoto Ta iH. Hosenoro HoBoro 3akony Ykpainu «IIpo Koncruryuiitanit
Cyn Ykpainu» [2] € namanns Koncrurynifinomy Cyny YkpaiHu MOBHOBa)KECHB 3
BUpILIEHHsI TUTaHb PO BiANoBiaHIcTh KoHcTUTyLiT YKpaiHu (KOHCTUTYLIHHICTB)
3akoHIB YkpaiHu (iX OKpeMHX IOJIOKEHb) 32 KOHCTHUTYLIHHOIO CKapror 0coOH,
sIKa BBa)XKae, 110 3aCTOCOBAHWI B OCTaTOYHOMY CYIOBOMY pillleHHI B T crpasi
3akoH Ykpainu cynepeunts Koncturynii Ykpainu.

253



BumienaBezicHe Bka3ye Ha Te, MmO y HOBoMy 3akoHi Ykpaiau «IIpo
Koncrutyuitauii Cyn YkpaiHU»BU3HAYAETHCS 0coONMMBUiA cTaryc
Koncruryuiiinoro Cyny Ykpainu, 3aKpiruieHO HOro aBTOHOMHICTH BiJI CHCTEMHU
CYJIB, 110 3 {CHIOIOTH MPAaBOCYAJIS Ta 3aIPOBA/DKYETHCS KOHCTHTYIIIIHA cKapra
SIK T1/ICTaBa KOHCTUTYLIITHOTO MPOBaKEHHSI.

IlosuTBHUM MOMEHTOM HOBOI penakuii 3akony VYkpaiau «IIpo
Koncruryuiitnuii Cyn Ykpainu» [2] € 3akpiluleHHs y Nepelliky OCHOBHHX HPHH-
mumiB AisuibHOCTI KOoHCTUTYIIMHOTO Ccylny YKpaiHu npunyuny 0608 sa3K080cmi
VX8aLeHUX HUM piuterd [ 8ucHoskig (CT. 2). Lle ToNoKeHHS MOBHICTIO Bi/IMOBiNAE
u. 2 ¢1. 147 ta c1. 151*Koncruryii Yipainu [3]. 3MICT 1IbOr0 MPUHIAITY PO3KPH-
BaeThes y cT. 97 unHHoOro 3akony Ykpainu «IIpo Koncruryuiiinuii Cyn Ykpainuy,
Je 3akpimmoersest npaBo KoncrutyniiiHoro Cymy YKpaiHM BCTaHOBHTH IOpSi-
JIOK 1 CTPOKHM BHKOHAHHS HOTO pillleHb Ta BHCHOBKIB, 3a0€3MEYUTH 3/1iHCHEHHS
JIep’)KaBHUMHU OpraHaMH HaJIe)KHOTO KOHTPONIO 3a X BUKOHaHHAM [2]. Takox
BCTAHOBJIIOETHCS TTPABO BHUMAraTy BiJl BIATOBITHUX OpPraHiB HaJaBaTH MMUCbMOBE
MiITBEp/UKEHHS BUKOHAHHSI PILICHHS, JA0Jiep)KaHHsS BUCHOBKY KoHcTHTYIiITHOTO
Cyny Ykpainu (4. 2 c1. 97) [2].

Ha 000B’S3K0BOCTI BUKOHAaHHs pIlIEHb HEOJHOPA30BO HAroJoIlyBaB i
cam Koncruryuiituunit Cyn VYkpainu. Tak, y Pimenni KCY Big 14.12.2000
Ne 15-pn/2000 KCY Bcranosiroe, 1o pimenHs Koncruryuiitnoro Cyny Ykpainu
MaroTh NpsMY Jit0 1 Uil HaOpaHHs YMHHOCTI HE MOTPEOYyIOTh MiITBEP/DKEHb 3
00Ky Oymb-sIKHUX OpraHiB JepxaBHOl Biaau. OOOB’SI30K BUKOHAHHS PILICHHS
Koncruryuiitnoro Cyny Ykpainu € Bumororo Koncruryii Ykpainu, sika Mae Haii-
BUIIlYy IOPUIMYHY CHJIY IIOJO BCIX IHIIMX HOPMAaTHBHO-TIPABOBHMX aKTiB. Takoxk
KCYV akuenrye yBary Ha ToMY, 1110 HOTO pillIeHHsI, HE3aJIE)KHO BiJ] TOT0, BU3HAYECHO
B HUX ITOPSIJIOK 1 CTPOKHM X BUKOHAHHS 41 Hi, € 000B’SI3KOBUMH /10 BUKOHAHHS Ha
BCiif Tepuropii Ykpainu [4]. BinnosigHo €1nHMI OpraH KOHCTUTYLIHHOI IOpHUC-
JUKIT B YKpaiHi HaroJoCHB Ha 000B’SI3KOBOCTI BUKOHAHHSI HOTO PIllICHB.

JlominbHO TakoK BKa3aTH M Ha Te, IO 3aKOHOJABEIb HE TUIBKHM 3aKpiluB
nei nmpunimn y 3akoni Ykpainu «IIpo Koncruryuiitnuit Cyn Ykpainn», ane i
y cT. 98 1poro 3akOoHy BCTAHOBHB BIJIIOBIJANBHICTh 3a HCBHKOHAHHS AaKTiB
KCVY [2]. Tak, 4.4 c1.382 KpuminansHoro Kozexcy YkpaiHu BCTaHOBIIOE KpH-
MiHaJbHY BIANOBIJANBHICT 32 YMHCHE HEBUKOHAHHS CIIy’KOOBOIO 0CO00I0
pimennst Koncruryuiitnoro Cymy VYkpaiHu Ta YMHCHE HENOJCp)KaHHS HEo
BUCHOBKY Koncturyniiitnoro Cymy VYkpainu [51]. BiamoBigqHo KpuMiHaJBHUM
3aKOHO/IaBCTBOM BCTaHOBJICHO BIMOBIAAIBHICTH 32 YMHCHE HEBUKOHAHHSI PillICHb
Ta HegoAepkaHHs BUCHOBKIB KCV.

Hes3Bakaroun Ha 3aKOHOJABYE 3aKPIIUICHHS BiJNOBINAIBHOCTI 32 HEBHKO-
HaHHS pilmeHs Ta BUCHOBKIB Koncturyuiitnoro Cyny YkpaiHH ChOTOIHI yce K
CTIOCTEpiraeThes MOPYLICHHS bOTO NpUHIMITY. Tak, aHami3z iHpopmaniiiHo-aHa-
mitnunoi noBiaku Koucrutyniiinoro Cyny VYkpaiHM 1100 BUKOHAHHS pillleHb
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Koncruryniiinoro Cyny Ykpainu y 2007 — 2012 pokax CBIIYHTB PO HasBHICTh
3HAYHMX MOPYIICHh BUKOHAHHS HOTO aKTiB, MepeayciM pimiens [6, c. 118-123; 7,
c. 215]. Iporsirom 2013 — 2016 pokiB Koncruryuiitanit Cyn Ykpainu npuiHsIB
25 pilieHs, 3 IKUX 4 BU3HAIOTH HOPMH OKPEMHUX HOPMAaTHBHO-TIPABOBHX aKTiB SIK
Taxi, 0 He BIJIOBIIAI0TH MojokeHHsIM KonctuTynii Ykpainu, 3 HUX 2 pilieHHs
BHUKOHAHO, CTAaTyC I JBOX HEMOXIIUBO BifcTexkuTH [7, ¢. 215]. Ha oMy 3k Haro-
nomrye [HpopmaniiiHo-ipaBoBHii eHTp «Harie npaBoy, sSIKWil Ha Mi/ICTaBi JaHKX,
nananux Cekperapiarom KCY, naronorye, mo Oy/b-KUX MHCbMOBUX TiJITBEp-
JUKeHb I0JI0 BMKOHAHHS DillleHb, JIOAEpKaHHS BUCHOBKIB KoHcTHTyliitHOTO
Cyny YkpaiHu neil opraH He OTPMMYBaB; BIJIOMOCTI IIOJI0 HAsBHOCTI Ipak-
TUKHM TPUTSATHEHHS 710 IOPUINYHOI BiAIIOBIJAIBHOCTI 32 HEBUKOHAHHS pIllICHb
Koncruryniiinoro Cyny Ykpainu BiacytHi [8, c. 1]. [TinTBepykeHHAM IBOTO (akTy
€ Takox nepiuii mopiunuii 3BiT KCY [9], y sikomy BiH HajiaB JieTajibHy iHpopma-
110 MI0JI0 KijbKoCTi 3BepHeHb /10 KCY, ofHak fAaHi 111010 BUKOHAHHS HOTO pillleHb
Ta JOTPHMaHHS BUCHOBKIB BificyTHi. Lle Bkasye Ha Te, mo cam KoHcTUTyIidHMIA
Cyn YkpaiHu HeHaJIe)KHUM YMHOM BUKOHYE CBOI KOHTPOJIBbHI (QyHKIT B 4acTHHI
MIPaKTHYHOTO BUKOHAHHS HOTO aKTiB.

Ll mpobiema JOCHTH IIMPOKO OOTOBOPIOETHCS Iy HAyKOBHX KoJlax
(I1. B. Boneenko, B. Kammo, B. A. [Taxomoga, 1. K. [Tonxosceka, B. €. Ckomopoxa,
JI. UyGap Ta iu. [10, c. 86; 11, c. 112; 7, ¢. 217; 12, c. 632; 13, c. 55]). Tax,
I. K. ITonxoBcbka Ta B. A. [laxomoBa, 1ociiukytodn TpoOIeMHI acleKTH BUKO-
HanHs pimens KCY, HaromonryoTs Ha ToMmy, mo Outenricts pimens KCY ne
BUKOHYIOTBCSI. Ha TyMKy HayKOBIIB, TUIBKH 3JIarojikeHa podoTa opraHiB myomid-
HOI BiajH, iX 1MocajgoBuX 0ci0 B peXHMMi KOHCEHCYCY i CyBOpOrO AOTPHMAaHHS
HopM OcHOBHOro 3akoHy Mae crpusitd W aisibHocTi Koncruryuiitnoro Cymy
VYkpainu, 30kpema 010 BUKOHAHHS HOTo akTiB [7, ¢. 217].

Amnani3 npakTHKu BUKOHaHHA pimteHb KoHcrutyniliHoro Cyny Ykpainu ta
HayKOBHX JDKEpEIl CBITYUTH PO HEOOXITHICTh 3a0€3IIeUeHHSI HEYXMIILHOTO BUKO-
HaHHS pillleHb Ta BHUCHOBKIB OpraHy Cy/OBOTO KOHCTHTYIIHHOTO KOHTpOJIO. 3
1iero MeToro nepir 3a Bece caM Koncrutyuiiauidi Cyn Ykpainu, BUKOPHCTOBYHOUH
3aKOHO/IaBUO BCTAHOBJICHI MEXaHi3MH, TOBUHEH 3a0€3MEUNTH HAJICKHUHA KOHTP-
0J1b 32 TX BUKOHAHHSIM. J[O1iJIbHO TaKOK Ha 3aKOHOJABYOMY PiBHI O1JIBII ICTATBHO
3aKpINUTH NPOLEIYPH Ta CTPOKM BUKOHAHHS OpraHaMu JIepKaBHOI BJIQJW Ta iX
1o0caZoBUMHU 0cobaMu pilieHb Ta BUCHOBKIB KonctutyniliHoro Cyny VipaiHu.

CnHCcoOK BUKOPHCTAHUX JKepeJt
1. Ipo BHecenns 3miH a0 KoHctutyiii Ykpainu (Iogo mpaBoCyajsi) : 3aKkoH
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28, Cr. 532.
2. IIpo Koncruryuiitnuii Cyn Ykpainu: 3akoH Ykpainu Big 13.07.2017 Ne 2136-
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Kpagnosa 3opina CepriiBaa

acucmenm Kagheopu KOHCMUMYYitiHo2o npasa 10puouyHo2o axyiomenty
Kuiscvrozo nayionanvrnozeo ynisepcumemy imeni Tapaca Illesuenka,
Kanouoam 1opuOUdHUX HayK
(m. Kuis, Yxpaina)

MIJIXOAU 10 KOHCTUTYLIITHO-TPABOBOT'O 3AKPIILJIEHHS
MPUHLIAITY MOALTY JEPKABHOI BJIAINA

Peanii, B sikux nepeOyBae YkpaiHa, CTaBIISITh Ha MOPSIOK JICHHUH (opMy-
BaHHS NMPaBOBOI TOJIITHKH JIep)KaBH, YiTKMHA BHOIp TEOIOIITHYHOI IHTErparii,
BH3HAHHS €BPONEHCHKUX I[IHHOCTEH 1 iX BIPOBA/PKEHHSI B YKpPaiHChKE CYCIiJIb-
crBo. Tak, icropu4HO cKianocs, mo B YKpaiHi TpaHcdopmaliisi cycmiiibcTsa
Ta JICpKaBH BiOYBAEThCS IMEPECBAXKHO HE CBOJIOIIIHUM, a CTPUOKOMOMIOHMM
cueHapieM. Takuii cTaH crpaB 3yMOBIIOE OCOOJIMBOCTI MOJITHYHOT CHCTEMH CyC-
nibcTBa. JleprkaBa He 3aBXK/IM TOTOBA peai3yBaTH MPOTOJIONICHUH 1 BU3HAYCHHI
HapOAOM Kypc KpaiHH, JUIs IbOTO € HEOOXIIHICTh 3MIHUTH 3aKOHOJIaBCTBO, 171€0-
JIOT1YHI IIIHHOCTI, IHCTPYMEHTH YIIpaBIIiHHs KpaiHoto. Lle morpeldye sk yacoBux,
TaK 1 MarepiajgbHO-(iHaHCOBUX BUTpar. JlepaBa, B 0cO01 BIaJHUX IHCTUTYIH
Hece BIJIIOBIIAIBHICTD 32 peaji3allilo MPaBOBOi MOJITHKH, 3aBASKH SIKiH 1 Bi1OY-
BAETHCS IOPUANYHA JIETITUMAIlisl, 3aKPIIJICHHS Ta 31MCHEHHS BIaJHOT AisTIbHOCTI
JICpIKaBH B YCiX cepax CyCHUILHOTO JKUTTSI.

Baxmoro 3HaueHHs B. Apep’ssHoB, A Kononiii, M. Ko3to6pa, B. Koneitunkos,
B.Iloropinko, B. Tamiit, B. Tumuenko, FO. Toguka, B. [llamosau, FO. [llemrrydenko,
JI. FO3bKOB Ta HU3KA IHIIMX YKPATHCHKUX BUCHUX-KOHCTHTYIIOHAIICTIB HaJaBaIn
npobiieMaM 3arajbHUX MPHHIMIIIB OpraHizamii Ta QyHKIIOHYBaHHS JEpXKaBHOI
BiIaaM B YKpaiHi, 3aKOHOMIPHO IMOB’sI3yI0uM €(pEeKTHBHICTH JIep>KaBHOI BN 3i
CTAJICTIO Ta CTaOUIBHICTIO KOHCTUTYIIHHOTO JIaay YKpaiHH, JI€BICTIO TPAaBOBUX
MEXaHI3MIB Ta IHCTUTYTIB Oe3mocepeHbol pealtizallii HapoJHOIO CyBEpEHITETY,
rapaHTOBAHICTIO MPaB 1 CBOOO JIFOANHH, CTAOLITBHICTIO IEMOKPAaTHYHUX ITPOIIECIB
Tomo. Pa3zoM 3 TMM, MpUHIMITK OpraHi3amii Ta MisUIbHOCTI YKpalHChKOT AepKaBh
Ta BIAMOBIJHO MEXaHi3M peasizalii Jiep)kaBHOI BIaM 3aJHMIIAIOTHCS HAHOUIBII
TOCTPOIO MPOOIEMOIO CYy4aCHOTO HAI[IOHAIBHOTO KOHCTUTYIIOHAI3MY.

Cri KoHCTaTyBary, 110, nounHaoun 3 2014 poky, KOHCTUTYLIHHO-ITpaBOBa
pedopma BkiIro4ae peopmMy MICLEBOIO CaMOBPSAYBaHHS Ta JIEIIEHTpaIi3alliio
BJaIH, CyIoBy pedopmy, 30kpema BepxosHoro Cyny ta Koncrutyiiitnoro Cymy
VYkpainu To1o.

JlocuTtk TOoCcTpO CTOITH MpOOIEeMa ONTUMAIBHOTO BHOOPY (hOpMHU MpaBIIiHHS
Ta OpraHi3ailii IPUHIIKITY ONLTY BJaau Ta ii B3aeMoii. Y HAyKOBUX 1 HOMITUYHUX
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KOJIaX 3alMKJIMIIMCh Ha MPE3HCHTCHKO-TIAPIaMEHTChKIN YK MapiiaMeHTChKO-TIpe-
3UJCHTCHKIH GOpMIi IpaBIIiHHS, IPU [[LOMY MeKa MK HOHMH Ma€ JIOCUTh YMOBHUM
Xapakrep.

OOrpyHTOBaHO TMPEACTABISETHCS MOXKIUBUM TOBOPUTH PO MPE3HUIACHTCHKY
Y1 IapiaMeHTChKy peciyOiiky. Ha TokTpuHambHOMY piBHI TOJIOBHHM KpUTEpieEM
JUIsl TX PO3MEKYBaHHS € TIPaBHJIO MPO T€, XTO 1 3a KOO Ipoleayporo (opmye
ypsia. Knacnuno, y npe3uieHTChKUX pecityOitikax e poOuTh MPe3uIeHT, y nap-
JaMEHTChKUX —NapiamMeHT. OHaK KOHCTUTYIIHHE 3aKOHOAABCTBO HU3KU KpaiH
CBITY JIOBOAMTH HAsBHICTb HEMOOIMHOKHMX BHHATKIB. 30KpeMa B TakuxX Iapia-
MEHTCBKHX KpaiHaX, sik ABctpis, ®PH, ['penis, Hinepnanau, Jlaris Toro, riasa
ypsiy MIPU3HAYAETHCS IIABOIO JICPIKaBH.

Junst pecryOuik 3MIIIaHOTO THITY, IO SIKMX HAJICKUTh YKpaiHa, BaKJIMBa HE
cama HaszBa (IapiIaMEHTCHKO-TIPE3UJCHTChKA YW IPE3HCHTCHKO-TIapIaMEHT-
CbKa), a 4iTKe PO3MEXKYBaHHS KIIIOYOBOTO €JIEMEHTY CTaTyCy — KOMIIETEHIIT MK
pi3HMMHU rinkamu Braau. Hus3ka HayKoOBIIB NMPOMOHYE AOMOBHUTH KOHCTUTYIIIIO
VYkpainu iHmuMy riakamu Biaagy. Tak, FO. llleminydeHKo BUCIOBHB MPOIO3HIIII0
JIOTIOBHUTH TPU TUIKH BIIJM YETBEPTOI0 — KOHTPOJIBHO-HAIVISIOBOIO (OpraHH
MpOKypaTypH, YnoBHOBaxkeHMH BepxoBHoi Pamu VYkpainu 3 mpaB nroauHH,
PaxynkoBa nanara ta iH.) i BKJIIOYUTH HOPMY TIPO B3a€MOJIIIO IIMX T1JIOK BJIAJIU JIO
Koncrutyuii Ykpaiuu [1, c. 71].

CyuacHa 10py4Ha HayKa He 3JTHIINIIACh OCTOPOHb MTUTaHHS TPUHIIUITY TOJLTY
JICPXKaBHOI BJIaJI, OCKUIbKH JIMHAMIYHUK PO3BUTOK CYCHIJIBCTBA Ta JEPXKaBH SIK
(hopmu Horo opranizariii, 00yMOBHB OHOBJICHHS 3MICTY IIbOTO 0230BOTO MPHHIIUITY.

Tak, JI. Cunenko y 2000 porii mpHCBATHIIA CBOE TUCEPTAIIHE JI0CITIIKCHHS
KOHCTUTYLIHHMM OCHOBaM CHUCTEMH CTPMMYBaHb 1 MPOTHUBAIL, PO3INISIAIOUU IO
cucteMy sk 3aci0 opraizanii Ta (yHKI[IOHYBaHHS Jep>KaBHOI BIaau B YKpaiHi.
lono npuHImy noxiny Bianu, JI. CuieHko BBaxkae, 0 MPaKTHYHA peaizalis
PO3IOALTY AEpKaBHOI BIIAJU € MEPIIOYEPTOBUM 3aBIaHHIM JUIS YKpaiHH, i IUIs-
XOM JUUIsl BUKOHAHHS I[bOTO 3aBJaHHs € 3alpOBaKCHHS CUCTEMH CTPUMYBaHb i
npotusar [2, c. 3].

[IpaBuuk K. baGeHko y cBoeEMy JOCIIKEHHI, 110 IPUCBSYEHE KOHCTHTYIIHHO-
MPaBOBOMY aHaJIi3y IMPUHIIMITY MOALTY AEP’KaBHOI BIIa/IU Ta Cy4acHUM ITpodiieMam
Horo peauizauii B YkpaiHi, Npuaisie yBary Tpaauiii aMepUKaHCHKOTO KOHCTH-
TylioHalli3My. BHCHOBKHM 1I0J10 aHaji3y JOKTPHHAIBHHUX JDKEPET aBTOp POOUTH
TaKi: TMo-meplie, po3BUBAIOYM KJIacH4Hy Teopito moxury Biaagu LII.Monteck’e,
Taki amepukaHchki muciureni, sk Jx. Amame, T. xeddepcon, O.I['amineToH,
JIx. Menicon, k. JIxei, nemo 3MiHIOIOTh aKIICHTH B i OOTpYHTYBaHHI, BIICTY-
MArOY BiJ 1HTEpIIpeTallii MOAUTy BJIaau SK 3aBIaHHS PecryONIiKaHChKOT (hopMu
MPaBJIiHHS, BOHH PO3YMIIOTH IIF0 MOZIEJIb BUKIIIOUHO SIK 3aci0, 110 J03BOJISIE 3a110-
Oirati TEHJCHIISIM 10 y3ypramii BIaju, JHKEpeloM SKHX MOKE BUCTYNATH HE
TIJIBKM BHKOHABYA, aJic i 3aKOHOJAaBYa BIaJa; MO-JIpyre, Ha BIAMIHY BiX Mol
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«abCOJIIOTHOTO» PO3IOALTY JIepXKaBHOI BIIa/JM, B KIACHUHIM Tpaauuii amepu-
KaHCBKOI MOJITUKO-NIPABOBOI JYMKH SICKPaBO BHpa)KeHa W iHINA TEHJICHIs, sKa
BUXOJIUTH 3 HACTAHOBHU Ha YTBEPIUKEHHS €IMHOT JIEPKaBHOI BIIa/IU, 10 € (QYHKITI-
OHAJIPHO IMOJIICHOI 3 MCTOK YHEMOJIMBUTH BiJIXi[l L€l BIIAJX BiJ MPUHIIHITIB
JIEMOKPaTHYHOTO pecnyOiIikaHChKoTo BpsityBaHHs [3, c. 9-10].

[TpuHIMn po3moniny Biaau nependadae He JIMIIE PO3MEKYBAHHS MOBHO-
BaXEHb MK OKPEMHMH BHJAaMH JIEpXKaBHOI Biajgy, aje BOJHOYac — 1 iX
CHIBPOOITHUIITBO B TaK 3BaHUX «IOAUICHUX» cdepax IX MisUIbHOCTI, 30Kpema,
B TaKHX, SIK 3aKOHOJaB4a Ta JepkaBoTBopua cepu. Byap-sikuid BUI nepKaBHOT
BJIaJIM € HE JIMIIE CKJIaOBOI0 YaCTHHOIO CHCTEMH PO3MOALTY JEepPiKaBHOI BIaJH,
aJyie BOJHOYAC 1 OKPEMOIO MiJICUCTEMOIO, SIKil MPUTaMaHHI BiJOBIHA OpraHi3a-
11is1, BIACHI TPEAMETH BiJIaHHS, KOJIO TIOBHOBAaYKECHB, IPUHIIUITN, METOAN Ta hopMu
ix 3milicHeHHs [4, ¢. 8].

€ uikaBi Cy4yacHi MOIISIH, TIPO Te, IIO TUIOK Biaau Oiunbine Hik Tpu. Tak,
30kpema, O. CymmHebkui [5, ¢. 51], O. llanoniaukosa [6] 00rpyHTOBYIOTh HasIB-
HICTh KOHTPOJILHOT TJIKK Biagu. [TuTaHHs, HaBITH CTaBUTHCS PO HEOOXiJHICTH
npuitaaTTs 3akoHy «IIpo nepkaBHUI KOHTPOJIb B YKpaiHi» JUIs IOPHIMYHOTO
3a0e3reueHHs IUTICHOCTI (DYHKIIIOHYBaHHS HAI[IOHAJIBHOI CUCTEMH JEP>KaBHOTO
KOHTPOJI0. MU TIOTO/IKYEMOCH 3 THM, 110 OCKUJIBKM KOHTPOJIbHI (yHKIIIT MpuTa-
MaHHI MEBHOIO MIpOIO BCIM OpraHam JIepKaBHOI BJIaJH, TOBOPUTH PO OKPEMY
«KOHTPOJIbHY» TLIKY B3y AIMCHO HE Ma€ MPUKIIAIHOTO CEHCY.

[Ipu bOMy, MU BiJICTOIOEMO TMO3HIIIFO PO HEOOXIAHICTh BU3HAYCHHS YiTKUX
OCHOB KOHCTHTYILIHHO-TIPABOTO CTaTyCy TaKHX OpraHiB, SIK MPOKyparypa, Moii-
uisi, HarionaneHe antukopymnuiitne 6ropo Ykpainu, Ciyx0a Oe3nekn YkpaiHwu,
came BpaxoByrO4YH HOpMY 4. | cT. 6 Koncturyii Ykpainu mmpo Te, o AepkaBHa
BiIaja B YKpaiHi 31iHCHIOETBCS Ha 3acajiax ii Mojiily Ha 3aKOHO/IaBUY, BAKOHABUY
Ta CyJ/IOBY.

Jlo mpoBeneHHss KOHCTUTYLiHHOI pedopmu 2004 poky BBaxkanocs, IO
I1aBa Jiep)KaBM HaWOIMK4e TsOKIE 10 BUKOHaBUOi Biaau. [loka3oBo, mio micis
HaOpanHs umHHOCTI 3MiH 10 Koncrurynii Ykpainu Bix 8 rpymus 2004 poky
[IpesnnenT YkpaiHn BTpaTuB NEpeBakKHY OLIBIIICTH TTOBHOBAKECHB, SIKI HaJa-
BaJM HOMY MOXIIMBICTH BIUIMBATH Ha BHKOHABYY BJaJy, OJHAK TaK camo, SIK i
paHilre BiH, MiAMUCYIOYN 3aKOHU, 30008’ s13aHui «bpartn X 0 BUKOHAHHS», PO
110 TPSIMO 3a3Ha4yeHo B 4. 2 cT. 94 OcHoBHOro 3akoHy Ykpainu. BBaxaemo, 110
TaKUH NPUITHC € KOPEKTHUM Ta JIOTIYHUM 32 YMOBH, KOJIM IVIaBa JIEPXKaBU OUOJIIO-
BaB BUKOHaBUy Biajny. [IponoHyemo mpu 31iHiCHEHHI KOHCTUTYLIHHOI pedopmu
3MIMCHUTH YJI0CKOHAJICHHS KOHCTHTYIIITHOTO TEKCTY 1 PUBECTH HOTO y BIAMOBI-
HICTB JI0 BEPXOBEHCTBA MPaBa, TOOTO 3 4. 2 cT. 94 KoncTuTynii Ykpainu BUIydnuTH
CJIOBOCTIONIYYEHHSI «OepydH /10 BUKOHAHHs». BUKOHAaHHS 3aKOHIB — Iie TPSMHIN
000B’s130k Kabinery MiHicTpiB YkpaiHu, i TOMy NOBHOBaXeHHs [T1aBH JiepKaBu
TIOBMHHI OyTH YITKO BUIKCAHI 1100 B3a€MOJIii 13 CHCTEMOIO BUKOHABYOT BIIAJIH.
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3a BITHOCHO KOPOTKHMH B ICTOPHYHOMY BHMIpi I€pioJ] Cy4acHOl yKpaiHChKOT
nepkaBHocTi, 3 1991 nmo 2018 pik, y HalioHaJIbHOMY JAEp’KaBOTBOPEHHI OyIo
arnpoOOBaHO PIZHOMAaHITHI BHJM peciyOsikaHChKOi (JOpMH Jep)KaBHOTO IpaB-
minast: 1991-1996 poku mepeBakHO MPE3UJCHTChKA pecmyOiika; 1996—2006
pPOKM — 3MilllaHa TPe3uICeHTChKO-TIapllaMeHTChka peciyomika; 2006—-2010—
3MillIaHa MapJIaMEeHTChKO-TIpe3uIeHTChKa pecnyoiika; 2010-2014 — 3mimana
MPEe3nICHTChKO-TIapiIaMeHTchka pecnyOiika; 2014-2018 — 3mimaHa mapia-
MEHTCBKO-TIPE3HUICHTChKA peciyOiiika. YCi MU CIIOCTEpIraeMo Hee(eKTUBHICTH
3akpimieHoi B Koncturynii Ykpaiau Mo/ielni oprasizaiii [epxaBHOI BlIaIu, BOHA
€ HEeJIOCKOHAJIOIO 1 BUSIBUJIA CBOIO BHYTPIIIHIO CYNEPEWINBICTE MEXaHI3MIB pea-
mizamii Jep)KaBHOI BJaJM B CyYacHHX IOJITHKO-TIPAaBOBHX peanisix. Ha Hame
MepeKOHaHHs, YKpaiHi HeoOXiTHO MPOBECTH MacIITa0HI KOHCTUTYIIHHI 3MiHK
HarpaBJIeH] Ha Y/I0CKOHAJICHHS] KOHCTUTYIIIHHUX OCHOB OpraHi3alii Ta AisiIbHOCTI
OpTraHiB Ta MMO0CaJ0BUX OCI0 Aep’KaBHOI BIIAIH.

CJ1i1 HArOJIOCUTH Ha BXKIIUBOCTI TUX KOHCTUTYIIIMHUX IPUHIUITIB, SIKi BU3HA-
YalTh 3acajJy CYBEPEHHOI, JAEMOKpAaTHMYHOI YKpaiHChbKOI JepxaBu. BusHaHoO,
10 KJIFOUOBOKO O3HAKOIO KOXKHOI Cy4acHOI MPaBOBOi JEp)KaBH € KOHCTHTYIITHE
3aKpIIUICHHS IPUHIIMITY TTOJUTY BJIJIM 1 TapaHTyBaHHs HOro jaieBocTi. Y po3pisi
PO3KPHTTSI LILOTO MUTAHHS JOIIILHO HarajaTH OOTPYHTYBaHHS 3HAYYIIOCTI JUIS
CYCHIJIbCTBA Ta JEpiKaBH IPHHIMITY TOJUTY Biaau, 3akpimieHe B Jleknapaii
npaB JIoAMHM 1 rpoMajsiHiHa Opannii 1789 poky, MONoKEeHHs sIKOT 1 ChOTOAHI
30epiraoTh CBOIO YMHHICTB 1 aKTyaJbHICTb: «bBy/ib-sike CycniibeTBO, Je He 3a0e3-
MEeYyIOThCS Hi MpaBa, Hi pO3MEKyBaHHS BJaJH, — HE Ma€ >koaH0i KoHCTHTYII.
ToGto moxin Baa OyB 1 3ATUIIAETHCS TAKOO JK BAXKJIMBOIO JIEMOKPATHYHOIO I[iH-
HICTIO COIlyMY, SIK, 30KpeMa, 1 mpaBa JIIOIHU. BBaxkaeMo, 1110 IpU MPOBEJICHHI
KOHCTHUTYIIHHOT PeOpMHU CITiJl 30CEPEIUTUCS Ha MpodiieMaxX YIO0CKOHAJICHHS
NPUHIMIIB 1 TPaBOBUX MEXaHI3MIB OpraHizaiii Ta 31iHCHEHHs Jep)KaBHOT BIIaan
Y Cy4acHHX IMOJITHKO-ITPABOBUX PEaisiX.
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Kpu:xkna Banentuna Bosogumupisna

cmapuwiuil HayKosutl cnigpobimHUK HAYKogoi 1abopamopii
3 npobnem npomudii 3nouunHocmi HayionaneHoi akademii 6HympiwHix cnpas,
KaHOUuOam 1opuouyHUX HayK, Cmapuiuii HayKoguil cniepoOimHuK
(m. Kuis, Ykpaina)

3AKPIILIEHHSI OCHOBOIIOJIOKHUX ITPUHIIUIIIB ITPABA
B KOHCTUTYIIi YKPAIHA

[TornnbieHHst J1ep)KaBOTBOPYMX TMpOIEciB B YKpaiHi, 3akpimieHHs ii
IHTerpaniiHoro Kypcy mnorpedye BceOiuHOro i 00’€KTUBHOTO OCMUCIICHHS KOH-
CTUTYIIMHUX 3acaj JIep)KaBOTBOPEHHsI B yMOBaxX 3/iHCHEHHS KOHCTHTYLIHHOTO
pedopMyBaHHs Ta 3aPOBAHKEHHS €BPOIEHCHKIX KOHCTUTYIIMHUX CTaH/IAPTIB.

KoHeTHTY11isI € KOMIUIEKCHUM HOPMAaTUBHO-TIPABOBUM aKTOM, 10 PETYIIIOE Haw-
BKJIMBIII CYCHIJIBbHI BITHOCHHH, CY0’€KTaMHM SIKUX € Jiep)kaBa B 0co0i 11 opraHis,
CYCITUILCTBO (KOJIEKTHB), JIIOMHA. BU3HAHHS iT OCHOBHUM 3aKOHOM, TOJIOBHUM JPKE-
peJIoM ITpaBa HalliOHAJIBHOI MPABOBOT CUCTEMHU MOTPEOY€e TPYHTOBHHX JIOCIIIKEHb
i CyTHOCTI, MOHSITIITHOTO arapary, OKpeMHX HOJIOKEHb, 30KpeMa 11 HOpM.

[Mpuanmnu  Konerutynii  YkpaiHu BCTaHOBJIIOIOTH 3acajn  KOHCTHUTYIIH-
HOTO Jajy YKpaiHW, HaWBaKJIMBIIII €JIEMEHTH NPABOBOTO CTATYCy JIIOMHU i
rpomajsiHiHa, 0a30Bi TOJNIOKEHHS 3/IHCHEHHS BIAaJd HAapOIOM, MPABOCYIIS,
TEPUTOPIAILHOTO yCTPOI0, MEXaHi3My 3IiHCHEHHs JEp)KaBHOI BIIAJW TOIIO.
Bonu € opieHTHpOM 1 BOJHOYAC CTAHIAPTOM IPABOTBOPUOi, MPaBO3acTOCOBYOT i
MIPaBOOXOPOHHOT JisUTbHOCTI. HeyxuibHe nomepaHHs [UX MPUHIMIIB CHpUSE
CTaOIIBHOCTI BCi€l MPaBOBOI CHUCTEMH, KOHCTHTYIIHHO-IIPAaBOBUX BiJJHOCHH,
TIOTICPEIKEHHIO JICPYKaBHO-TIPAaBOBUX KOH(IIKTIB, €(EKTUBHOCTI TPOBEICHHS
MOJIITHYHOI, aIMIHICTPAaTUBHOI, CYJIOBO-IIPaBOBOI peopM.

[Topsin 13 3aranbHUM BU3HAYEHHSM TPUHIUITB KOHCTUTYILI] B IOpUANYHIN
JiTepatypi 31 Bei€i IX CyKymHOCTI BUAUISIFOTh OCHOBHI MPHHIUIN 1 TIPOMOHYIOTh
X nedinimiro.
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Ilin OCHOBHUMM TPUHIIUIIAMU KOHCTUTYIII, sk 3a3Hadae 1. I1. LmpiHCHKUIA,
PO3YMIIOTH OCHOBOIIOJIOXKHI KEpiBHI 3aca iy YCTPOIO CYCIIbCTBA 1 AEpIiKaBH, sIKi
FOPUIUYHO 3aKPIIUICHI B OCHOBHOMY 3aKoHi [1].

TenneHmiss BHOKPEMJICHHSI OCHOBHHMX 1 3BHYAMHUX TNPHHIMIIB KOHCTHTY-
il 30epiraereest i B cydacHud mepiof. Jlo ocHoBHux npuHumumie KoHcrutymii
VYipainu O. I'. Kymnipenxo i FO. M. Toquka BiqHOCATH HApOIOBIAISL, ICPIKABHHIA
CYBEPCHITET, IPIOPUTET TIPaB i CBOOO/ JFOIMHU 1 TPOMAJISTHAHA, YHITAPU3M, TTOJLT
BJIJIM, COIiaJIbHY, IEMOKPATHYHY, [TPABOBY JepKaBy, BEPXOBEHCTBO ITpaBa, MoJi-
TUYHUN | CKOHOMIYHHI ILTFOPAi3M, 3aKOHHICTh, CBOOOAY OCOOM 1 ii PO3BHTOK,
PIBHONPABHICTP YCIX TPOMAJISIH HE3aJIEXKHO BiJI HAIlIOHAIBLHOCTI Ta 1HII YUHHUKH,
ONTHMAJIbHE MO€HAHHS OPM MPSMOT Ta NMpeICTaBHUIIBKOT JeMokparii. Ha ixHio
JYMKY, TpUHIUIH KoHCTHTYIIT YKpaiHu € BU3HaYaIbHUMH 3acaiaMu, TOJIOBHUMH
1eIMHU, 1110 3aKPIIUTIOIOTH 3aKOHOMIPHOCTI PO3BUTKY €KOHOMIYHOT, MOJIITHYHOI Ta
COILiaJIbHOT CUCTEM CYCHUIBCTBA, ITPABOBUI CTAaTyC JIIOJMHU 1 IPOMaJsTHUHA, SIKi
MOBUHHI OpaTHCsI 10 yBaru Npy CTBOPEHHI MOTOYHOTO TaTy3€BOT0 3aKOHOABCTBA.
KoHcTuTyniltHi NpUHIMIK BU3HAYarOTh CyTHICT KoHcTuTymii, ii 3MmicT, a Takox
OCHOBH BCIX rayry3eil HalliOHaJILHOTO mpaBa. [IpHHIMIN MalOTh HOPMATUBHHUN
XapakTep, BOHU € 000B’I3KOBUMHU JIJIsl BUKOHAHHS [2].

[puHIMIN KOHCTUTYIT BIIPI3HSIIOTHCS BiJ IHIINX 1i HOPM CBOIM 3MICTOM 1
3HAYYIIICTIO. Y HUX 3aKJIaJICHI BH3HAYaJbHI, (pyHIAMCHTAIbHI MMOJOXKCHHS, IO
3aKpIIUIIOIOTh HAWBAKIIMBIII HANPSIMHM, NPaBmiIa (YHKIIOHYBaHHS CYCIIJIbLCTBA,
JIep>KaBH, 0COOM, colliaibHi IHHOCTI, 00’€KTUBHO 3yMOBJICHI MoTpedaMu i piB-
HEM PO3BHUTKY JIIOJIMHH, TPOMa/ITHCHKOTO CYCHUIBCTBA.

VY HayKkoBii JliTeparypi Mopsij 3 TEPMiHOM «IPUHIIUIH KOHCTUTYIIT» BXUBa-
€TBCS CJIOBOCHOYUYCHHS! «KOHCTUTYIIHHI IPUHIIUTII).

[1in KOHCTUTYLIHIME IPUHIMIIAMH PO3YMIIOTh 3aKPIILIeH] Y KOHCTUTYIIii OCHO-
BHI 3acajiy, BUXIJHI i11ef mpaBa, 110 BU3HAYAOTh HOTO CYTHICTH 1 OCHOBHHMIA 3MicT [3].

[TpuHIMIHN KOHCTUTYLIT — e opMalTbHO MaTepiaizoBaHi y i HOpMax BU3Ha-
YaJIbHI TOJIOXKEHHS, SIKI MAIOTh HAWBUIIY, HABITh [IOJI0 IHIIMX HOPM KOHCTUTYIIIi,
IOPUANYHY CUITY 1 TIPSIMY JIFO.

[puanmnu  Koncrutynii MoxkHa kiacudikyBaTH Ha 3arajbHOIIOACHKI,
3arajibHi, OCHOBHI, ()yH/IaMEHTAJIbHI, CIICIIiaJIbHI.

VY 3arajbHUX MPHUHIKIAX BTUTIOKOTHCS OCHOBHI, BU3HAUYANBHI 111e1, 3acanuu, ii
MpU3HAYEHHS 1 colianbHa poib. L{e mpUHIUMIN HapOAHOTO Ta JIepKaBHOTO CyBepe-
HITETY, 311HCHEHHS IepKaBHOI BJIa 1, HE BI/IUy»KyBaHOCTI Ta HETOPYIIHOCTI MIPaB
1 CBOOOT JIFOJIHU 1 TPOMAJITHIHA TOIIIO.

CrenianbHi TPUHIUIKA MaOTh OOMEXeHy cdepy aii, NOMIMPIOIYUCH Ha
KOHKPETHI KOHCTHUTYLIHHO-ITPaBOBI BIAHOCHHU. BOHM MaroTh 4iTKO OKpecieHY
IOpUAMYHY TIPUPOIY 1 3HAXOAATh KOHKPETHE 3aCTOCYBaHHS B Oe3rmocepenHii
JUSUTBHOCTI Jiep>kaBy Ta ii oprasis. Lle npuHumnm QyHKIIOHYBaHHS OpraHiB Jep-
JKaBHOT BJIaiM, BUOOPHOCTI OpraHiB MiCIIEBOTO CAMOBPSIyBaHHSI TOIILIO.
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3a xapakTepoM BIUIMBY Ha CYCHUIbHI BIIHOCHHH c(epu TPaBOBOTO pery-
JIIOBAaHHS, CTyneHeM (opManbHOi BH3HAYeHOCTI mpuHIMNM  KoHcTuTymii
MokHa JudepeHmioBaTy 3a ceporo BIUIMBY Ha CyCIUIbHI BIJHOCHHH Ta Tpa-
BOBY CHCTEMY Ha JIBI BEJIMKI T'pyNu: 3arajbHOCOLIANBHI Ta crHeniaibHi abo
CHCIIaTbHO-FOPUINYHI.

[lepury rpymy CkJ1aiaroTh, 30KpeMa, Taki IMPHHIUIN: CyBEPEHITETY Hapoumy,
JIEMOKPAaTUYHOI, COIiaJIbHOI, PaBOBOI Jep»KaBH, 3/1IHCHEHHS JIep)KaBHOI BIIaan
Ha 3acajiax MOy Ha 3aKOHO/aBYy, BUKOHABYY Ta CYJOBY, BEpXOBEHCTBA MpaBa,
BEPXOBEHCTBA 1 MPsAMOi Jii HOPM KOHCTHTYII, AisUIBHOCTI OpraHiB Jep»KaBHOI
BJIaJM Ta MICIIEBOTO CaMOBPS/IyBaHHs, iX MOCaI0BUX OCiO, MOJITHYHOI, 1/1€0o-
riYHOT, CKOHOMIYHOT 0araTOMaHITHOCTI, TIpaBa BIACHOCTI, BU3HAHHS JIFOJWUHHU, 11
JKUTTS 1 30POB’sI, YECTI 1 T1THOCTI, HEJIOTOPKAHHOCTI 1 OC3MEKU HAWBHUIIIO COITi-
AJIBHOIO IIHHICTIO, CBOOO/IM IyMKH 1 CJIOBa, COBICTI Ta epeKoHaHb (cTaTTi 1, 5, 6,
8,19,5,13, 14,41, 3, 34, 35, 36).

CrieniajgbHO-IOPUAMYHUMH TPUHIMIIAMU €. BEPXOBEHCTBO IpaBa, 3aKOHY,
HaMBHIIOT FOPUIIMYHOT CHIIH 1 TIpsIMOi i1 HopM KoHcTuTy1ii, TOUHE 1 HEeyXHIIbHE
nonepxanus KoHcTutynii, piBHICTh Teped 3aKOHOM 1 Cy[OM, €JHICTb HpaB i
000B’sI3KiB, IPE3YMITLIisi HEBUHYBATOCTI, YAHHOCTI 3aKOHIB, OOMEXEHHS 3BOPOT-
HOT J1ii 3aKOHIB, TIPABOCY/IJIs1, HE3AICKHOCTI CYIIIB, CYOUNHCTBA (CTATTi 8, 68, 24,
23, 62,57, 58, 124, 126, 129).

3a mpHU3HAUCHHSM Yy MEXaHi3Mi MPAaBOBOTO PETYIIOBAaHHS KOHCTUTYIHHI
MPHUHIUIH TOAUISIFOTECS Ha MaTepialibHi, SKi 3/1iHCHIOITh BIUIMB Ha CYCIiIbHI
BIJTHOCHHHU 1 BCTAHOBJIIOIOTH NPABMJIA TIOBEJIHKH YYaCHUKIB KOHCTHUTYIIHHO-TIpa-
BOBHX BIJTHOCHH, Ta MPOLIECYaJIbHI, 1110 BU3HAYAIOTh ()OPMHU, B SIKUX MarepiajibHa
HOpMa Moke OyTH peanizoBaHa. /|0 OCTaHHIX HaJIe)KaTh IPUHLUIN NPABOCYIAA 1
cynounnctsa (crarti 124, 125, 126, 129).

3akpimnenns B Koncrutynii Ykpainu 3aranbHOCOLIQIBHUX Ta CIEliaibHO-
IOPUMYHMX TIPUHLUITB JI03BOJISIE €(EKTHUBHINIEC BIUIMBATH HA PETYITIOBAHHS
CYCIUIbHUX BiTHOCHH, BTUICHHS B JKUTTS 3araJIbHOJIONCHKUX IIHHOCTEH, iJe-
aJliB CIPaBe/UIMBOCTI, TyMaHi3My, JEMOKparii, CTaHOBJIEHHS TI'POMaJSTHCHKOTO
CYCIUIBCTBA.
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Kpyumunncbkuii Cepriii AHTOHOBUY

OeKan 1puUOUdHo20 Paxyibmemy,
0oyenm Kagpedpu KpUMIHATLHOZ0 NPABA Ma NPoyecy
Xmenvruyvrozo ynisepcumemy ynpaeninna ma npaea imeni Jleonioa FO3vkosa,
Kanouoam 10puoUyHUX HayK
(m. Xmenvnuyovxuil, Yxpaina)

IMPABO HE CBIJUUTHU ITPOTU CEBE SAK T'APAHTIA
HIJ0O3PIOBAHOI'O, OBBUHYBAYEHOI'O

[Monoxxenns ct. 63 Koncruryuii Ykpainu rapaTytoTh Oy/ib-sikiit 0co0i Te, 1o
BOHA HE HECe BIJNOBIAAJIBHOCTI 32 BIJIMOBY JIaBaTH ITOKa3aHHs a00 MOSICHEHHS
1110710 ce0e, WIEHIB CiM’1 UM OJIM3bKHUX POANYIB, KOJIO SIKUX BU3HAYAETHCS 3aKOHOM.
Kpuminansauii nponecyanbunii koneke Ykpainu (nani — KIIK) y cr. 18 koHkpeTn-
3yBaB 3MICT 3a3Ha4€HOT rapaHTii, 3a3HaYMBIIH, 1I10:

1) »xonHa ocoba He MOke OyTH NMPUMYILCHA BU3HATH CBOIO BUHYBATICTH y
BUYMHEHHI KPUMIHAIBLHOTO TPAaBOIOPYIICHHs a00 NPUMYILICHA 1aBaTH MOSCHEHHS,
MOKa3aHHs, SIKI MOXKYTh CTaTH IiJICTABOIO JUIS MiZI03pH, OOBHHYBAYCHHS Yy BUH-
HEHHI HEI0 KPUMIHAJIBHOTO MIPaBOIOPYILICHHS;

2) kokHa ocoba Mae MpaBO HE TOBOPUTH HIYOTO 3 MPHMBOJIY MiJO3pH YU
00OBHHYBauCHHSI TPOTU HEl, Y OyIb-sIKMiI MOMCHT BiIMOBUTHCS BIAMOBIIaTH Ha
3alUTaHHs, a TAaKoX OyTH HEraifHo MOBIJIOMIICHOIO PO i IpaBa.

3) »xoxHa ocoba He MOKe OyTH MpPUMYIICHA JIaBaTH MOSICHEHHS, MTOKa3aHHS,
SIKI MOXKYTb CTaTH MIJICTaBOIO JUISl TMiJJO3PH, OOBHHYBAYCHHS Y BUMHEHHI 11 OJTU3b-
KAMH POJIMYaMH UM WiIeHaMH ii CiM’T KpUMIHAJILHOTO MPaBOMOPYILICHHSI.

CBo0Ooy1a BiJi CAMOBUKPHUTTS SIK 3acajia KPUMIHAIBHOTO MPOBAKEHHS 0XO-
TUTIOE Psiji CyO €KTUBHMX IPAB: IPaBO MOBYATH (HE TOBOPUTH HIUOTO) SIK 3 IPUBOY
Mi103pH Y¥ OOBMHYBAUCHHS, TakK 1 3 Oy/b-SIKHX IHIIUX MUTaHb, SKi, HAIPUKIAJI,
MOXYTh CTaTW MiJCTaBOIO JUISl IMiZ03pH; MPaBO BiAMOBHUTHCS BIJIIOBIAaTH Ha
3aMUTaHHs; IPaBo HEe CBIIYUTH NPOTH cebe; paBo OyTH MoiH(GOPMOBaHUM TIPO IIi
mpasa touo [1, c. 108].

L1i mpaBa € 3acaiHUYMMHU, TOOTO BU3HAYAIOTh CYTh 1 CIPSIMOBaHICTh ITPaBOBOTO
perymoBaHHs y cdepi KpUMIHAIBHOTO CYJIOYMHCTBA, € OJHUM I3 3arajibHo-
BU3HAHUX MDKHApOAHUX craHaaptiB. [lopymieHHst cBOOOIM BiJi CaMOBUKPUTTS
TIyMa4uThCcst €BporeiickkuM cyJoM 3 mpaB jroaunu (nani — €CIUI) sk nmopy-
meHHs cT. 6 KoHBeHIIT Mpo 3aXKUCT NpaB JIOAWHU Ta OCHOBOIOJIOXHHUX CBOOOI,
TOOTO MpaBa Ha CHpaBEUIUBHN Cyl. BaskIMBICTH 1IbOTO MPHHIMITY OOIPYHTOBY-
€THCS 3aXMCTOM OOBHHYBaUEHOTO BiJl HETPABOMIPHOTO PHUMYCY OpraHaMH BIIaJIH,
a oro HeyXMJIbHE JJOTPUMaHHS JI03BOJISIE yHUKHYTH CY/JIOBHX TIOMIJIOK 1 JIOCSITaTH
metu cr. 6 Konsenuii. Takum unHOM, CBOOO/A BiJi CAMOBHKPHTTS € 3alOPYKOIO
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JOTPUMaHHS NPE3yMITLii HEBUHYBATOCTI 0COOH, IO MOKJIa1a€ 000B’ SI30K JI0Ka3Yy-
BaHHS BUHYBATOCTI 0COOM Ha CTOPOHY OOBHHYBa4YCHHSI.

[paktuka €CI1JI Bkasye noHaiiMeHIIE HA 3 TUITH CUTYyAIlii TOPYIIICHHS CBO-
0ou 0OOBUHYBAYCHOT 0COOU HE CBIAUUTH MPOTH cede:

1) xonm 0OOB’SI30K CBITUUTH TepepdaYeHuii 3aKOHOM TIiJI 3arpO30I0 3acTo-
cyBaHHs caHkuii (npuknagoMm € cnpaBa «Cayngepc npotu  CromydeHOro
KoposiBcTBay), a00 Ha 0c00y MOKIAIAETHCsT 000B’ 130K JTOBEACHHS BIACHOT HCBU-
HYBAaTOCTi — 32 «3BOPOTHOTOY» TATApS JOBEICHHS,

2) KOJIU 10 0COOM 3aCTOCOBYETHCS IPUMYC, TUCK, SIKHIT MOXe OyTH sK (hiznd-
HUM (npuknan — crnpasa «Smtox mpotn HimMeduwHn»), Tak i IMCUXOJIOTTYHHM
(nmpuknan — crpasa «l'edren nporu Himeaannmy);

3) KoM 10 0COOM 3aCTOCOBYETHCS MPHUMYC OOMAaHHUM ILIISIXOM i3 BUKOpHC-
TaHHSM TPUXOBAHUX TEXHIK PO3CI]iAyBaHHS (NMPUKIaL — ClipaBa «AJUlaH MPOTH
Cnomnyuenoro Koposmisersay) [1, c. 109].

Hampuknan, €CIUL y crpasi «Caynnepc npotu CrioydeHoro Kopomisctsay
KOHCTaTyBaB HasBHICTb IIMX MpaB TaknuM 4uHOM: «CyJ1 HaraJye, 1o npaBo Ha MOB-
YaHHS 1 HOTO CKJIaJIOBY YaCTHHY — IIPaBO HE CBITYMTH MPOTH CaMOTo cebe y CTarTi 6
KoHBeH1iT criemiagbHO He 3rajiaHi, MpoTe BOHU € 3aralbHOBM3HAHUMHU MIKHAPO/-
HUMH HOPMaMH, 110 JISKaTh B OCHOBI TIOHATTSI CIIPaBEUTMBOI MIPOLIEYPH, TIPO SIKY
roBopuTh cTarTs 6 Konpenii. Txuiit 3mict inter alia — y 3axucTi 06BUHyBauyBaHOTO
BiJl 3JI0BMHCHOTO ITPUMYCY 3 OOKY BJIa/IH, 10 JJOTIOMarae yHUKHYTH CYJOBHX TIOMH-
JIOK 1 TOCATHYTH IIUJICH, MOCTaBIeHUX crarrero 6 KouBeHiril. 30kpeMa, Iie mpaBo
CIIpusiec TOMY, 00 OOBMHYBa4YEHHs HE BIABAJIOCS JI0 JOKa3iB, 3100yTHX ycyreped
BOJIi 0OOBHHYBauyBaHOT'0 3@ JIOIOMOTOIO [IPUMYCY Y THCKY. Y TaKOMY CEHCI I1€ IPaBo
TICHO TTOB’SI3aHE 3 TIPE3yMIILIEI0 HEBUHYBATOCTI, III0 MICTUTHCSI B ITyHKTI 2 CTarTi 6
Kongenuii. [1paBo He cBi4nTH MPOTH caMoro cede — 1ie, HacamIiepe/1, IpaBo 0OBU-
HyBa4yBaHOTO 30epirari MOBYaHHs. SIK NPUIHSTO BBa)KATH B ITPABOBHX CHCTEMaXx
JeprxaB-ydacHuns KoHBeHIIIT Ta B iHIINX KpaiHax, e IPaBO HE MOIIUPIOETHCS Ha
BUKOPHCTAaHHS y KPUMIHAIIBHOMY POIECi MaTepialliB, 10 MOXKYTh OyTH OTpHMaHi
BiZl 0OBMHYBaYyBaHOTO HE3AJISIKHO B1Jl HOTO BOJII IPHUMYCOBHM HLIJISIXOM, SIK-OT inter
alia: BUTy4eHHs 32 pO3NOPSIKEHHSIM JIOKYMEHTIB, OJIepyKaHHs 3pa3KiB KpoBi, cedi i
LIKIPHOTO NMOKPUBY JUIst ipoBezieHHst anaiizy JAHK» [2].

[opymieHHs mpaBa 0cOOM HE CBITYUTH MPOTH caMol ceOc MOXe BinOyBa-
THCS, 30KpeMa, M TOJI KOJW OpraH KPUMIHAJIBHOTO HEpeciijyBaHHsS Yd Cyd HE
PO3’SICHUTH 3MICT 1IHOTO MpaBa 0co0i. Takok MOpyIIEHHSM NpaBa HE CBIIYUTH
MPOTH CaMOro cebe € CHUTyallii, KOJIU MPOBAJUTHCS JOMUT OCOOM SIK CBiJKa i
3arpo3010 KPUMIHAJIBHOTO TTOKapaHHs 32 BIJIMOBY BiJ JiaBaHHS IOKa3aHb i 3a
JlaBaHHS 3aB1JIOMO HENPABAMBUX IT0Ka3aHb, a 3 4aCOM I1i TIOKa3aHHs OyayTh BUKO-
pHcTaHi MPOTH 1i€l 0coOu, sika GirypyBaTuMe y il cripaBi Bke ik 0OBUHYyBa4eHa.

Amnanizyroun noxione nopymenss npas ocoou, €CILI y cnpasi «Caynnepc
npotu CronyueHoro KopomiBctBa» 3a3HaumB: «[loka3aHHs CBilka, OTpUMaHi
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3 JIOTIOMOTOIO0 TIPUMYCY, SIKi 30BHI HE BHIVISIAIOTH IHKPUMIHYIOUMMH, — TaKi sIK
BUIIpaBJaAJIbHI 3ayBa)KEHHs a00 MPOCTO iHpOpMarlis Mmoo $axTiB, — MOKYTh OyTH
B HACTYITHOMY PO3BHHYTI ITiJ] 4aC KPUMIHAIBHOTO MPOLIECY B MIATPUMKY OOBHHY-
BAYCHHSI, HAITPUKJIA]], 11100 TPOTHCTABHUTH X 1HIINM 3asiBaM 0OBHHYBa4e€HOTO 200
MiIIaTH CyMHIBY TTOKa3aHHsI CBiJIKa, JaHI HAM IIiJI 4ac po3nsiAy CHpaBH B Cyi,
a00 IHIIUM YHHOM ITiIPBAaTH 10 HBOTO JIOBIpY».

Tak, y nopymeniit npotu 3asiBHuka (CayHziepca) KpUMiHaIbHIN CIIpaBi Mmosi-
mieo OyJ0 BUKOPHCTAHO HOTO IMOKaszaHHs, HajgaHi iHcrekTopam MiHicTepcTsa
TOPTIBII 1 TMPOMHUCIIOBOCTI MiJ| 4ac iX pO3CIiyBaHHS KOPIIOPAaTUBHHX IIPaBO-
nopyuieHb. JlaBaHHS 1IMX TOKa3aHb € 000B’SI3KOM 0Ci0, 32 HEBUKOHAHHSI SIKOTO
MOke OyTH Tpe]’siBIIEHO OOBMHYBA4YCHHS y HEMOBAa3i J0 CyIy. 3asiBHUK BBaXKaB,
10 TTOKa3aHHs, Ha/laHi HUM IHCIEKTOpaM, HE MOXYTh BHU3HABATUCS JIOIYCTH-
MHUMHU 0OBHHYBaJILHUMH JI0Ka3aMu B KpuMiHaiabHOMY niporieci. €CITJI norogusest
3 JIOBOJIaMH 3asiBHHMKA 1 KOHCTATyBaB TYT IOPYIICHHS IpaBa He CBITYUTH MPOTH
camoro ce0e, a BiAIMOBITHO — IpaBa Ha CIIpaBeUINBUiL cyy [2].

VY cnpasi «I'edren nporn HiMeuunHwy» 3asBHUK OyB MOMIIICHHUH i1 HATIISAT i
3aTpUMaHUH TicIst OTPUMaHHS 3HaUHOTO BUKYITY 3a BUKpaJeHy |1-piuHy QUTHHY.
Bin OyB ponuTaHMil MoOJiLi€0 1 JaB HENpaBHMBI MOKa3aHHS MPO Miclle3HAXO-
JUKEHHsT XJIomuuKa. Jlomut OyB BiKIIaJ€HWH J0 HACTYITHOTO pPaHKy, Ha TOH 4ac
MOMILEHCHKI TTOO0IOBAINCS, 10 XKHUTTIO JUTHHU 3arpOXKYIOTh XOJIO]I 1 BiZICyTHICTh
DKi. 3a HaKa30M 3aCTYIHUKA HAYaJIbHUKA O] 3asBHUKY ITOTIEPEINIIH, 1110 HOMY
OyAyTh 3amoOisiHI 3HAYHI CTPaXKITAHHS CICI[iaIbHO HABYCHUMH OCOOAMH, SIKIIO
BiH HE MOBIZOMUTH MICIC 3HAXO/KEHHs TUTHHH. Y pe3yJbTari 3asBHUK BKa3aB
TOYHE MICIIC3HAXOKCHHs JUuTUHH. [1i3HilIe BiH moOyBaB Ha MicIli mofil, e 0yI1o
3HAWJICHO TLIO JUTHHU, 1 313HaBCS Y MOTO BUKPAJCHHI 1 BOMBCTBI. IZOMy Oyro
npest’sIBICHO OOBHHYBAUCHHS Y BUKpaJICHHI Ta BOUBCTBI.

Pazom 3 tum, €CIIJI He 3HAMIIOB MOpymeHHs NonokeHb cT. 6 KonseHuii,
OCKUTBKY 3asIBHHMK B HalliOHAJIBHUX Cy/laX BUCIIOBHB HOBE 313HaHHS, siKe OyJI0 3po-
0s1eHO OOPOBLIBHO, ITiJ] BIUIMBOM KasiTTs. TBep/KeHHs 3asBHUKA NPO Te, 110 BiH
3po0MB HOBE 3i3HAHHS TUIBKU 4Yepe3 J0Ka3H, OTPUMaHI B pe3yJbTari MepBiCHOTO
3i3HaHHs, 3pOOJIEHOr0 Mij THUCKOM, €Bponelchkuid Cya CIpUHHSB KPUTHYHO,
BBA)KAIOYH, 1110 BIH MIT He JlaBaTH rokazanb. O0craBunu no3sossun €CILT npu-
MYCTHTH, 1110 OOBHHYBauY€HHUH MPOCTO 3MIHUB CBOIO CTpaTerito 3axucty [3].

llle mikaBime TIymMauyeHHs TpaBa Ha BIJAMOBY BiJi CaMOBHKDHUTTS MOXKHA
BiZiHaliTH y pimeHHi no cnpasi «Slmiox nporn Himewuwnw», B sxomy €CITI
MOCTaHOBHB, IO HIMEIbKa BJIaJla MOPYyIIHia CT. 3 («HENIOACHKE 1 Take, 1110 MpH-
HIDKYE TiIHICTh, OBOMKEHHS») 1 1. 1 CT.6 («IIpaBO Ha CIpaBeIMBUI CylTOBHI
posrany) Konsennii. Tak, y 1993 p. nonineiiceki B HiMeuunHi 3aapemryBaiu
AGy Bakaxa Slnnoxa (Jalloh) 3a mizo3poro B Toprieii HapkoTukamu. Momy mpu-
MYCOBO BBEJIM TaK 3BaHUI «OJFOBOTHHH 3aci0», YHACIIIOK YOT0 3 HOro Tijia 0yI1o
BWITy4YEHO TAKeT i3 HApKOTHKaMHM M Ha MiJICTaBi I[bOTo JoKa3y 3acymkeno. €CITJI
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BHpIIIUB, MO0 J0Ka3 OylI0 OTPUMAHO 3 IMOPYIICHHSIM OCHOBOIIOJOXXHUX IIPaB
JIIOMHY, 30KpeMa TIpaBa 3asiBHUKA HE CBIIYUTH POTU ceOe. A BiJIMOBITHO BUKO-
PHUCTaHHS [HOTO JIOKA3y B CY/Ii CTAJIO MOPYIICHHMM cTarTi 6 KoHBeHIIi1 — mpaBa Ha
crpaseIuBHi cyx [4, ¢. 22].

Takum uWHOM, BpaxoByrouw mperneacHTHY mpaktuky €CIIJI, npaBo He
CBIUUTH MPOTH ceOe (CBOOOA BiJl CAMOBUKPHUTTS) € TapAHTIEIO ITiJJ03PIOBAHOTO,
00BHHYBauCHOT0, IKY MOJKHA PO3IVISIATH SIK CKJIAJIOBY MPE3yMIIIiT HEBUHYBATOCTI,
a TaKOX IpaBa Ha CIIPABEIJIUBUI CYII.
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KOHCTUTYIIVHI TAPAHTIi IIPABA HA CBOBOJY COBICTI JIJ151
CYYACHOI'O YKPATHCHKOI'O BIPYIOUOI'O

3aKpilyIeHHs] BUCOKMX MIDKHAPOIHHMX CTAaHIAPTIB Yy BITYM3HSHOMY 3aKO-
HOmaBCTBi, 30kpeMa B Koncrurtyuii YkpaiHu Ta IHIIMX 3aKOHOJABYMX aKTax,
YMOXITUBHJIO peajibHe 3a0e3NeueHHs MpaBa Ha CBOOO/y COBICTI Ta BipOCIOBiIa-
HHSI JUIs1 cydacHUX Bipyrounx. Koncrurynis Ykpainu, Bu3Hadae 0a30Bi NPUHIUIN
peasizaiii pyHIaMEHTaIBHOTO MPaBa Ha CBOOOY COBICTI, CYTOJIOCHO 3 BUMOTaMHU
3aranbpHOI Aekiapalii npas monuHH, €Bpornelicbkoi KonBeHmii mpo 3axuct mnpas
moaunu. Y crarti 11 Koncrutynii 3a3HadeHo, «aepkaBa YKpaiHa crpusie KOHCO-
Jijanii Ta po3BUTKOBI YKpaiHChKOT Hallil, ii iCTOPMYHOT CBIIOMOCTI, TpaaMIiil i
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KYyJIBTYpH, & TAKO)K PO3BUTKOBI €THIYHOT, KYJILTYpPHOI, MOBHOI Ta peJiriiHoi camo-
OyTHOCTI BCIX KOPIHHMX HApOJIiB 1 HAllIOHAIEHUX MEHIIMH YKpaiHu». ¥ crarti 35
rapaHTOBAHO, 1[0 «KOKCH Ma€ MPaBo Ha CBOOOY CBITOIIs LY 1 BipocnioBinanHs. Lle
MPaBO BKJIFOYAE CBOOOY CIIOBIyBaTH OyIb-KYy PEIIrit0 a00 HE CIOBIIyBaTH Hisl-
KOi, OE3IIEePENIKOHO BiANPABIATH OJJHOOCIOHO UM KOJICKTUBHO PEJIiriiHI KyJIBTH 1
pUTyalbHI 00pSAN, BECTH PENITiiHY AisTIbHICTh. 3IHCHEHHS LOTO IpaBa MOXe
Oyt oOMe)KeHe 3aKOHOM JIMIIE B IHTEpecax OXOPOHHU I'POMaJICHKOIO IOPSIIKY,
30pPOB’sI 1 MOPAJBHOCTI HaceseHHsT a00 3axXHCTy TpaB 1 CBOOO IHIIUX JIIONEH.
LlepkBa i peniriiini opraHizauii B YkpaiHi BiIOKpeMJICHI BijI JepikaBH, a IIKoJIa —
Bia nepksu. JKogHa perniris He Moke OyTH BH3HAHA JIEPXKABOIO K 00OB’SI3KOBA.
Hixto He MOXe OyTH 3BUTRHCHHH Bijl CBOTX 000B’SI3KiB IEpe/] IepKaBoio abo BiJ-
MOBHUTHCS BijI BAKOHAHHS 3aKOHIB 32 MOTHBaMH PEJIriiHUX MEpeKoHaHb. Y pasi,
SIKIIIO BUKOHAHHS BIHCHKOBOTO 000B’S3KY CYINIEPEUHUTh PEIriiHUM IepeKOHaHHIM
rpoMaJiTHIHA, BUKOHAHHS [IbOTO 00OB’S3Ky IMOBMHHO OyTH 3aMiHEHE allbTepHa-
TUBHOIO (HEBIMICHKOBOIO) CITYKOO0».

3a3Ha4yeHi KOHCTUTYWIWHI TapaHTii BIUIMHYIM Ha IPaKTHYHY peaizaliiro
mpaBa Ha CBOOOY COBICTI [Tl BIPYIOUMX YKpPAiHIIB:

— To-TIeplle, Ha IMHAMIKY 1 XapakTep, KUIbKICHO-SIKICHI ITOKa3HUKU PO3BHTKY
PeNIriHO-1IEpKOBHOTO JKUTTS B YKpaiHi. BIpooBk ocTaHHIX IeCATUIIITH KOHCTa-
TYETBCS IOCTIMHE 3pOCTaHHSI CIIEKTPY PENriiiHOT Mepexi, sika HUHI, HapaxoBye 55
BIPOCIIOBIIHUX HanpsmiB, 35161 peniriiinux opranizanii [1];

— Io-/IpyTe, Ha PiBEHb 3pOCTaHHs pediriiiHocti HaceneHHs. Ha mouarok 2018
poky 72% ykpaiHuiB ieHTU]IKYBamu cede sk Bipyrodi [2, c. 3], BiaTaK KoXHa
ocoba peajbHO OTpHMaja MPaBO MaTH, MPUIAMATH 1 3MIHIOBATH PEJITit0, CIIOBII-
yBaTH Oy/b-IKy PEJIirio;

— TIO-TpPETe, B ChOTOACHHI Maibke 5% yKpalHIIB 3asBWIIM, 110 € HEBIpYIO-
quMu, a 3% JeKIapyroTh aTeicCTUYHI epekoHanHs [2, c. 12], Biarak, koxxHa ocoda
peasbHO OTpUMaJIa IPaBo HE CIIOBIIyBaTH HisIKOT peirii, a0 5k 3asBJISATH PO CBOT
aTeiCTUYHI MEPEKOHaHHS, 1110 € ITPOSIBOM 1/1€0JI0TIHHOT OaraToMaHITHOCTI;

— TO-4eTBEpTEe, Ha peabHe 3a0e3MeUeHH s MpaBa IPOMa/IsiH Ha CBOOOY COBICTI,
MOXKJTUBICTh OC3MEPEIIKOIHO 3aJJOBOJIBHATH CBOI PEJITiifHI iHTEpecH 1 MOTpeOH, TaK
69% yKpaTHIIiB MiATBEPIXKYIOTh, IO B YKpaiHi iCHye MoBHa cBoO0/a COBICTi [2, ¢. 27];

— mo-’site, LlepkBa 1 peniriiini opranizauii B YkpaiHi BilOKpeMJIeHI Bij
JIep>)KaBU Ta BHOYJOBYIOTH MOJENb IMApTHEPCHKUX B3a€MOBIJIHOCHH Y IHTEp-
ecax BChOTO YKpaiHCBKOTO CyCHUIBCTBA; YKpaiHChbKa Jiep)aBa 3000B’s3a1acsi He
BTpYYaTHCs y JISUTBHICTD PEITiHUX OpraHizalliif, rapaHTyBaTH CTBOPEHHS CIIPH-
ATIIUBUX YMOB JUISi PO3BUTKY PEIriHOTO CErMEHTY, 3a0e3reuyBaTy MPUHINIH
BEPXOBEHCTBA TIpaBa y MPAKTHI MPABOBIIHOCHH MDK JEp)KaBOIO Ta LEPKBAMH,
PEINIriifHUMU OpraHi3allisMu;

— MO-IIOCTe, YKpaiHChKa IIKOJIAa BimokpemiieHa Bin Llepksu, mo € HeoOXin-
HOIO MEPEelyMOBOIO JAEMOKPATHYHOCTI JIepkaBH 1 3a0e3nedeHHst paBa 0coou Ha

268



cBoOoy coBicTi. 43% yKpaiHIIB MOTOKYIOTECS 3 TBEPKECHHSIM, IO «PEJris
HE TOBMHHA BHKJIAJIATUCS B 3arallbHOOCBITHIX IIKoiax», 31,5% BBakaroTh, 110
«OCHOBH DEJNIrifHUX BYCHb MOXKYTh BUKJIAJaTHCS Y IIKOJIAX (akyJIbTaTHBHO, 32
BHOOpOM y4HIB Ta/abo ix 6aTbkiBy» [2, c. 31];

— T0-ChbOME, XKOJHA pelirist B YkpaiHi He Moxke OyTH BHU3HAHA JIEPXKABOIO SIK
000B’s13k0Ba. [IpukinagoM yTBEep/DKEHHS 3a3HAUYeHOI KOHCTHTYLIHHOT HOpMH B
CYCHIJIbCTBI € BiJICYTHICTh MIJATPUMKH 1JIe] 3arpoBaPKCHHS JEpIKaBHOI 1IEPKBH,
Hapasi ii nigrpumytots e 12% ykpainuis, 56% — nportu Taxoi inei. ['onoBHa
MIPUYKHA, 3 SKOT TPOMaSIHU HE 3TOJIHI 13 3aIPOBAKEHHSAM IHCTUTYTY JIepKaBHOI
LIEPKBH, MOJIATAE B TOMY, IO «II€ CYIEpPEeYnTh NpaBy Ha cBOOOMY COBICTI i HpH-
3BEIC 10 JUCKPUMIHAIT BIPYIOUMX IHIIUX [EPKOB», — IF0 MO3UIII0 BiI3HAYMIH
43% omuTaHuX, HaTOMICTh 38% PECIOHICHTIB OOTPYHTOBYIOTH CBOIO MO3HIIIIO
THUM, 1110 « YKpaiHa iCTOpUYHO € 6araTokoHdeciitHO0 KpaiHOO 1 HaJaHHS ITPiOpH-
TeTy Oynb-SKil EPKBI BUKJIMUE JIMIIE JOATKOBE HANPYKEHHSI B MIKIIEPKOBHUX
Ta [IEPKOBHO/ICPYKABHUX BiHOCHHAX» [2, c. 28-29];

— M0-BOChME, HIXTO HE MOXKe OyTH 3BUIBHEHHI BiJ| CBOiX OOOB’SI3KIB Iepes
JICPIKaBOI0 200 BI]MOBHTHUCS BiJl BUKOHAHHSI 3aKOHIB 32 MOTHMBAMH DEJIriifHUX
NepeKoHaHb. Y pasi, SKIIO BHKOHAHHS BIHCHKOBOTO OOOB’SI3KY Cymepe-
YUTh PENriiHUM TNEepeKOHAHHSM TPOMaJSHUHA, BHKOHAHHS I[bOTO OOOB’SI3KY
MMOBHHHO OyTH 3aMiHEHE alIbTEPHATHBHOIO (HEBIHCHKOBOKO) CITYy)K00!0. 3a3HaucHa
KonctuTymniiiHa rapanTist miarBep/pkeHa 3akoHoM Ykpainu «IIpo ansrepHaTnBHy
(ueiiicbkoBy) ciryxOy» [3]. Huni mpoxomsiTh aibrepHaTUBHY (HEBIHCHKOBY)
cirykOy 10HAKH, SIKi HaJIe)KaTh 10 XPUCTHUSH BIpH €BAHTEIILCHKOI Ta JI0 HUX MPH-
piBHSIHUX 3a 3apeectpoBaHumu craryramu (38,6%), CeinkiB €rosu (24,2%),
€BaHreIbChKUX XpUCTHSIH — OantucTiB (21,0%) [4];

Takum YnHOM MOOIKHUI aHATI3 KOHCTUTYIIIHHUX TapaHTiil paBa Ha CBOOOTY
COBICTI JUIS Cy4acHHUX BIpYIOYHMX YKpaiHIIIB MOKa3ye, 110 HaI[lOHAJIbHE 3aKOHO-
JIABCTBO BPETYJIBOBYE JOCTATHHO IMUPOKHUN CHEKTpP IPABOBIIHOCHH Yy peIiriiHii
cdepi. OnHak, 3BaKalOYM HA BUKJIMKU Yacy, HEOOXiJHOIO YMOBOIO ISl TOBHOTO
3a0e3reueHHs paBa Ha CBOOOJTY COBICTI € TIOCTIHE OHOBIICHHS, TpaHChOpMaIlis
Ta MOIMOJICHHS BITYN3HSHOTO 3aKOHO/IaBCTBA.
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Jladanb Ogena OJgekciiBHa

Tonosnuil cneyianicm 8i00iny po3ensiody 36epHeHb ma HAOAHHS NYONIYHOL
iHghopmayii cexpemapiamy Kacayitinoeo aominicmpamugHozo cyoy
anapamy Bepxosnozo Cyoy
(m. Kuis, Yxpaina)

JO0 MUTAHHSA ITPO 3MICT MPOLECYAJIBHUX
ITPAB BIAIIOBIJAYA

Ha cywacHomy erari po3BUTKY yKpaiHCBKOI JiepiKaBH B yMOBax pedopmy-
BaHHS HAIlIOHAILHOTO MEXaHi3My 3aXHCTy IpaB, 3alpOBA/DKEHHS LUBLUIBHUM
MPOLECYaIbHUM 3aKOHOJIAaBCTBOM TaKHX OCHOBOIIOJIOKHHX IPHHIMIIIB, SIK 3Ma-
TaJIbHICTh, TUCIIO3UTHBHICTH Ta PIBHICTH CTOPIH, JYXKE FOCTPO MOcTae mpodiema
3a0e3MeueHHs] peajbHOro 3/iHCHEHHS (I3MYHUMM Ta IOPUINYHUMH OCOo0aMH
npaBa Ha CyI0BHH 3aXHCT. 3 Li€l IPUUUHN Ha NEPIIUH TJIaH BUCTYTIAIOTh TTUTAHHS
He TUIbKK eeKTHBHOI MpaBOBOi peraMeHTallii IpaBoOBOrO CTAaTyCy CTOPIH SIK
OCHOBHHX Y4YacHHKIB TpOIeCy, ajie i HaJIuIeHHS IX BIANOBIIHUMHU 3acobamu
3aXMCTY CBOIX IHTEpECIB y Cy/l Ta JIIEBOCTI TaKMX 3aCO0IB.

TpanuuiiiHo B TOKTpHHI LUBUIBHOTO MPOIECYaIbHOTO MpaBa BEJIWKa Kilb-
KICTh JIOCHI/PKeHb HPHUCBSYEHA MPOIECyalbHOMY CTaTyCy I03HMBadya, BOJHOYAC
pOoJIi Ta TOBHOBA)KEHHSIM BiZIITOBIIa4a NPUALISIETHCS 3HAYHO MEHIIA yBara.

PazoM 3 TiM 3rijHO 31 cT. 6 KoHBEHIIT Mpo 3aXUCT MpaB JIFOJMHU Ta OCHOBHUX
cBoOo7, cT. 55 Koncrutyii Ykpainu nepeabayae 3aXUcT MpaB i CBOOO JTHOIUHH
i rpomajsiHuHA cynoM. KoxkeH mMae mpaBo Oy/b-IKUMH He 3a00pOHEHHMH 3aKO-
HOM 3aco0aMu 3axHINaTH CBOi MpaBa 1 cBOOOAN BiJ MOPYIIEHb 1 TPOTHIIPABHUX
nocsiranb. ToMy Bech KOMILUIEKC MUTaHb, TI0OB’3aHKX 3 MTPOIIeCyaTbHUMU ITPpaBaMu
BiJMOBIa4a, € BAXKIUBUM 00’ €KTOM JOCTIKEHb.

Jocuth oka3zoBo o0CsT IpaB BiJINOBIIaua MOYKHA IPOJAEMOHCTPYBATH Yepe3
MPU3MY MIPUHITUITY PIBHOCTI CTOPIH B IUBLTBHOMY Iporieci. i XapaKTepUCTUKH
MPOLIECYAJILHOTO TTOJIOKEHHS BIJINIOBI1aua B IMBUILHOMY ITPOLIECi BKpai BaXKITUBO
3’sICyBaTH, SIK 3aKPIIUTIOETHCS] MPUHIMI PIBHOCTI CTOPIH y 3aKOHONABCTBI 1 SIK
peaii3yeThbes BiH y cynoBid npakruii. Tak, 3a 3ayBaxkennsm H. M. BacuisueHko,
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B MpakTHIi icHye HeodiliiiHa Mpe3yMIiis MPaBOMIPHOCTI BHUMOT MO3MBadya.
Bianosinauy 4acTo BiZIBOXUTHCS APYTopsiiHA POJIb, 3 MOMEHTY CBOET ITOSIBU B ITPO-
1ieci BiH 1HO/II BBAKAETHCSI MOPYIIHMKOM TIpaB Ta iHTepeciB noszusaya [1, c. 120].
OnHak, Ha Hamly JIyMKY, MOAiOHE CTaBJCHHS IO BIANOBiJada MOXXE CTBOPHTH
Bpa@XEHHsI MPO HEPIBHICTH CTOPIH B IMBIJIBHOMY CY/IOYWHCTBI, TIOCTaBUTH IPO-
LiecyaJIbHi ITpaBa Bi/MOBiZa4a B 3aJICXKHICTb BiJ| IpaB 1Mo3uBaya, o30aBUTH HOTO
HaBaXJIMBILIMX MTPAB Ha 3aXUCT CBOIX IHTEPECIB.

CkJiaziaeThCsl Bp@XKEHHs, 110 CTOPOHU 30BCIM HE TaK PIBHOIPABHI, SIK BHA-
€ThCSl 3 Tepuoro norsiny. Lls HepiBHONpPaBHICTH 3yMOBIICHA BXKE «IIPABHIIOM
TMIEPIIOrO XO/y», KOJIM TT03UBad IMOJAE 1M030B. Y 3B’SI3Ky 3 IIMM BapTO 3BEpPTaTH
yBary Ha Ti HOPMH, SIKHMH JIEMOHCTPY€ETBCSI HEPIBHOIIPABHICTh CTOPIH 1 K1 TIOBH-
HHI JJaBaTH JI0JIaTKOBUH 3aXUCT BiJINOBiAauy y 3B’ 53Ky 13 TAKOIO HEPIBHICTIO.

Ha mepmre wmicue sIK TpHKIIaz HEPIBHONPABHOCTI CTOPIH BHUCYBAETHCS Mij-
cyanicte. IlpaBmio mpo 3aranbHy TEpUTOpiaIbHOI MIJICYAHICTH X04a 1 3/1a€THCS
MIPUPOJIHKM, aJie aX HiSK HE CTBOPIOE OJHAKOBI MOXKJIMBOCTI JUISl 3aXUCTY IPaB; 3
iHII0TO OOKY, IIPaBO BUOOPY MiJICYAHOCTI, Ha/laHe mo3uBady Hopmamu L{ITK Ykpainu
[2], cTBOpIOE 32 OKPEMHMH KaTeropisiMU CIpaB HOMY IIJIKOM OYEBH[IHI IEpeBary.
MoykHa IPHUITYCTHTH, 1110 3 YCIX HOPM IIPO TiICYTHICTb JIMIIIE HOPMH ITPO BUKJIFOYHY
nicyaHicts (ct. 30) BiAIOBIAAIOTH CyTi MPOLIECYaIbHOT PIBHOIPABHOCTI.

Ha cranii cynoBoro po3misity MUTaHHs [P0 HEPIBHONPABHICTH CTOPIH B OCHO-
BHOMY CTOCYETBCSI YepPTroBOCTI (TTOSICHEHB, TPOMOB Y J1e0aTax, peruiik). 3a3Buyai
no3uBad BHCTynae nepen Biamosigauem. Opnak, Ha nymky €.O.CaneeBof,
HaBIIaK{, aKCIOMAaTHYHE MOJIOKEHHs MPO TEpLIiCTh M03UBaYa MiATPUMYE CEHC
PIBHOMPABHOCTI B TOMY, IO CYJ HE MOX€ BUHECTH pIILICHHS, HE HaJaBIIH BiJl-
MOBiJJa4y MOXKJIMBOCTI JIaTH NOsicHeHHs [3, ¢. 146]. BapTo noroauTtucsk i3 Takum
TBEP/KEHHSIM, OCKLIBKY 3 3acaJjaMu MPOIeCyaIbHOI PIBHONIPABHOCTI Ta 00CSTOM
IIpaB BiZNOBI/Ia4a MiJIKOM Y3TOJUKY€ETBCS MOCIIIOBHICTD MOJAHHS Cy/y TTOSICHEHb
CTOpOHAaMH, Sika BCTAHOBJIEHA MPOIECyallbHUM 3akoHOM. Came Taky IMOCiiJI0oB-
HICTb TIOJIaHHSI JIOKa3iB, MOSCHEHb TOILIO B CYJI MOXXHA TOSICHUTH THM, IO 1€ B
OUTBIIOCTI TEXHIYHE MUTAHHS, BHPIIICHE JIOTIYHO: CTOPOHA, sSKa TOJA€ TO30B,
BHCTYIIAE MEPILIOI0, Ta,I0 BiANOBIa€ HA TAKUH 1T030B, — JPYTOI0.

Takox He B TOBHOMY 00CsI31 BiANIOBIIa€ IPUHIIMITY PIBHOIIPABHOCTI M 1HCTH-
TYT 3aMiHU HEHAJIEXKHOI'O BiANOBifa4ya 3a KJIOHMOTAHHAM a0o0 3a 3roJ0K0 [103UBaYa
(cr. 51 LIIK Ykpainu), HOpMH ITpo MPaBo MPOKYpOpa, IHIIOTO OpraHy 3BepTaTHCS
JI0 Cy/ly B iHTepecax iHImx ocil.

Bapro Takox 3a3HauUTH, 110, IKAMH O IPUYMHAMH 11 HE MOSICHIOBAJIOCS, aie
IHCTUTYT 3a0e3Me4eHHs 1T030BY JIEMOHCTPY€E HEPIBHONPABHICTH CTOPIH: 3aX0IU
moz0 3a0e3neueHHss 00MeXyI0Th IIpaBa B1IIIOB1Ja4a, OCKUIbKH yXBaja IIpo 3a0e3-
TICYCHHST PO3MIISAAEThCST Oe3 MOBioMIIeHHs Biamoigaya. Oxnak, cr. 154 LIIK
VYkpainu nependaueHa MOKIMBICTb 3yCTPIYHOTO 3a0€3IE€UEHHS TI030BY 3 METOIO
3a0e3MeUnTH BiJIIIKOyBaHHS 30MTKIB BiIIOBI1aya, sIKi MOXKYTh OyTH CITpUYHUHEH]
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3a0e3MeueHHsIM TI030BY, 10 3/1IHCHIOETHCSI OJJHO3HAYHO B IHTEpecax BiAIOBigava
1 Ha 3aXUCT HOro Mmpas.

IIlo cTocyeThcsi OOMEXKEHHS MpaB BiAMOBiNaua 3a0C3MEUCHHSIM IO30BY, TO
abcoiroTH3yBaTH 116 OOMEXEHHsI TakoK He 30BciM mpaBwibHO. [To cyTi came
MO3MBaY CIIOYATKy «0OMeXeHui» y mpaBax (a0o mpHHaiMHI, TTO3UIIOHYE cede
TaKUM), OCKUIBKH CIipHE MalHO (IpOIIi) 3HAXOSTHCS y BOJOJIHHI BiAIIOBiga4a
a0o y coepi #oro ropuauuHoro BosofiHHs. CeHC 3a0e3IeucHHsI sIKpa3 y TOMY,
11100 111 JI0 BUPIIICHHS CIIPAaBH SIK O «THMYacOBOY» 3a0€3IIEUNTH CIPABXKHIO PiB-
HICTB (LI0JI0 MIpeIMETa CIIOpY), TOOTO BUBECTHU HOTO 31 chepH 1opuanyHoi 1 (abo)
(haKTHYHOTO MaHyBaHHS 000X CTOPIH.

Ha nHamry nymKy, IHCTUTYT 3a0e3NeueHHs 030BY CIPSIMOBAHUH Ha Te, 1100
3aXMCTHTH B PiBHIN Mipi npaBa i iHTepecH sIK NO3MBava, Tak i BiJIOBiaya, JUIs
YOT0 3aKOH BCTAHOBITIOE TIEBHUH MPOIIECyabHUM MOPSIIOK, HA/IA€ TPaBa He TIBKU
1031Bayvy, a i BiAIIOBigadYy.

1o crocyeThest HOPYLISHHS PIBHOIPABHOCTI CTOPiH 3BEPHEHHSM 1HIIIOT 000N
(crieniazbpHOTO Cy0’€KTa) /10 Cy/ly Ha 3aXHMCT OJHIET 3 HHUX, TO II€ TIMTAHHS 0CO-
6nmBe. BinzHaunmo nuiie, 1110 icHye JiyMKa Ipo Te, 1110 B Cy4acHOMY LUBLIEHOMY
MpolLeci IPOKYpOp pealtizye NepeBakHO KOMIICHCANIHHY (YHKIIiI0, IPUIOMY HOTO
KOMITeHcalliiiHa (QyHKIis B Ipolieci moxijHa B GyHKIIT JepKaBu 3a0e3MeuuTn
BCIM Cy0’€KTaM piBHE MPaBo Ha CYTOBHUH 3aXHCT.

Bapro nomartu, 1Mo CTOPOHM HE MOXXYTh Mard OJJHAKOBI 3aCOOM 3axHCTY,
OCKIJIBKM BOHH € MPOTHIICKHUMH TIpolecyalbHUMH (irypaMu. SIKio B ofHiel cTo-
POHHM TaKUM 3aCO00M BHCTYIIAE MO30B, TO B 1HIIOT CTOPOHH 3aCO00M 3aXHCTY €, K
MpaBMIIO, BiI3UB HA 11030B. ToMy MOKHA TOBOPHTH JIMIIIE TIPO OJTHAKOBI 32 3HAYCH-
HSIM 3aCO0M 3aXHCTY Ta OTHAKOBI MOKJIMBOCT] BUKOPHCTAHHS PI3HUX, ajle TaKUX, 1[0
31CTaBIISIIOTHCS OJIMH 3 OTHUM, 3aCO0IB 3aXHCTy Cy0 €KTHBHHX IHTEPECIB Yy IIMBIIIb-
HoMy miporieci. [ToBHMIT 30ir MpaB CTOpIH HAJIEKUTD JI0 IX TaK 3BaHMX 3arajibHUX
TpaB, 10 X CTOCYETHCS MPaB CTOPIH, MOB’SI3aHUX 3 PO3MOPSHKCHHSIM Marepialib-
HOIO CTOPOHOIO CIIOpY, TO MPaBHIIBHINIE TOBOPUTH HE TIPO PIBHOIIPABHICTH CTOPIH,
a Mpo CHiBBIHOCHICTH iX npas. Tak, 10 mpukIiamy, 3 MpaBOM MO3UBaya Ha BiJIMOBY
BiJI TI030BY 3ICTaBIISIIOTHCS TIPABO BIJIIOBIJa4a HA BU3HAHHS I1030BY.

JlilicHO, CTOPOHM B TPOLEC] BUKOHYIOThH JiaMeTPajbHO MPOTHICKHI (PyHK-
Ii1: MO30BYy 1 3aXHMCTy MPOTH NM030BYy. KoykHa mpoliecyanbHa Ais OAHIET CTOPOHU
JIOMTyCKa€e KOHTPJII0 MPOTUIICKHOI, 1[0 0OYMOBICHO MApPHICTIO (YHKI[H MO30BY
1 3aXMCTy TPOTH TMO30BY. AOCOIIOTHOT PIBHOCTI MK CTOPOHAMH B IMBLIEHOMY
mpoIieci HemMae i He Moxke OyTH, M0 0OOYMOBJICHO OCOOJUBUM MPOIICCYyaTbHIM
CTaHOBHIIIEM KOXKHOT 3 HHMX (HalpHKJaJ, BIJIOBijau HE Mac NpaBa BUMararu
3a0e3MeueHHs I030BY, 3MEHILICHHS PO3MIpy MO30BHUX BUMOT).

[lincymoByrouM, HCOOXITHO 3a3HAUUTH, 110, 3 OAHOTO OOKY, IPUHITUIT PiBHO-
CTi CTOpIH JIEMOHCTPY€E HasIBHICTb SIK Y IT03MBaya, TaK 1y BiAMOBIa4a HAaJIEKHOTO
00CsTY IpaB I10/10 3aXUCTY CBOIX iHTepeciB. OHAK BAPTO BKA3aTH, 1110 HETOCTATHIH
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PIBEHB JIOKTPHHAIBLHOTO TIIyMa4eHHsI PpoOJIeMaTHKY 3aXUCTY BiANOBIfa4a MPOTH
MTO030BY € OJIHI€I0 3 IPUYHH YCKIIAHCHbB, IKi BUHHKAIOTh Y X0 371FICHCHHSI BiIIIO-
BiJlayeM CBOIX IpollecyaibHUX npas. Tak, B JOKTPHHAIEHOMY IUIAHI B HETOBHOMY
00CsI31 TOCIIKEHO MEXaHi3M 3/1iHCHEHHS BiJIIOBIIa4eM ITpaBa Ha Mpej’ sIBICHHS
3yCTPIYHOTO T030BY, 000B’3KOBICTH ITOJJAHHS BIAMOBIIa4eM 10 Cy[y BiJ3UBY Ha
TI030BHY 3asBY.
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XmenoHuywvkoeo yHisepcumemy ynpasninta ma npasa imeri Jleonioa FO3vkosa,
KaHOUuOam iopuouyHUX Hayk, 0oyeHm
(m. XmenvHuyskuii, Yxpaina)

HIHHICTb MACUBHOI'O JOCTYITY IO EKOJIOI'TYHOI
IHOOPMAILIL

Ponp i 3HaueHHs iHQopmaiii B Cy4acHOMY CBITI Ba)XKKO IEpPEOI[IHUTH.

Indopmarist hopmye Harry cBiOMICTb, BIUIMBAE HA TOW 4M iHIIMKA BHOIp 1 3ara-
JIOM € PYIIIHHOIO CHIJIOI0 PO3BUTKY SIK KO>KHOT OKPEMOi JIFOJIMHH, TaK 1 JIIO/ICTBA
3aranom. Tomy XXI cTOmiTTS CMIIMBO MOXKHA Ha3BaTH 4acoM iHQoOpMaliitHOTO
TIPOPHBY.
OiJIbllle XBHJIIOE CYCITIJIBCTBO, a/pKe 1H(OPMAIlsl PO CTaH JOBKIUIS HAIpsMy
OB’ s3aHa 13 SIKICTIO, a JICKOJIM 1 TPUBAIICTIO YKHUTTS, CTAHOM 3/10POB’SI JIFOINHH.
Came ToMy I HOPMaTMBHOMY DEryJIOBaHHS Ta HAayKOBOMY JOCII/DKCHHIO K B
VYkpaiHi, Tak 1 Ha MD>KHAPOIHOMY PIBHI NMPHIIICHO 3Ha4YHYy yBary. B OcHOoBHOMY
3aKoHi 3aKpiruIeHo SIK MpaBo Ha iHdopmartito (cT. 34), Tak i MpaBo Ha EKOJIOTIYHY
inpopwmarito (ct. 50) [1].
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Tepmin «moctyn g0 iH(pOpMAalii» aKTUBHO BKMBAETHCS B 3aKOHOJABCTBI
Vkpainu (3axonn Ykpainu «lIIpo indopmariton, «Ilpo moctynm mo myOmiuHOT
iHpopmanii», «IIpo 3BepHeHHS TpOMazsHy, «IIpo AepkaBHY TaEMHUIIO» Ta iH.),
OJIHAaK JKOJICH HOPMaTHBHO-TIPABOBHH aKT HE TOJa€ Horo aediHimiro.

YacTKOBO 3aMOBHIOIOTH 110 TEPMIHOJIOTIYHY MPOTAIMHY PE3yJbTaTH HayKo-
Boro rnomyky. 3okpema T. A. KocTenbKkoro i/ MOHSATTSIM «I0CTYITy 10 iHGopMariinm
po3ymieThes 11 30upaHHs Ta ofep:kaHHs [2, ¢. 24]. A. I. Mapy1ak npononye pos-
DJISIIATH I0CTYT 10 iH(popMalii B cy0’€KTUBHOMY PO3yMIiHHI SIK IPABOBE SIBUIIIE,
SIKe € TAPAHTOBAHOIO JICPKABOIO MOXKITUBICTIO (PI3UYHUX, FOPUIUYHUX OCI0 1 mep-
JKaBM (Jlep>KaBHUX OpPraHiB) BIJIBHO OJICPIKYBaTW BiJIOMOCTI, HEOOXimHi iM juis
peadizarii cBoiX 1mpas, CBOOO/ 1 3aKOHHUX 1HTEPECIB, 31IHCHEHHS 3aBaHb 1 PyHK-
1i#, 1110 HE TOPYIIy€E MpaBa, CBOOO/M 1 3aKOHHI IHTEPECH 1HIIMX I'POMa/IsH, IpaBa
Ta IHTepecH IpuanYHuX ocid [3, c. 73].

BinbIricTs OCTIIHUKIB, PO3KPUBAKOYH OKPEMI aCTICKTH JOCTYITY 10 iH(popMma-
1i1, 3BepTAIOTHCS 10 TpaBa Ha J0CTyM A0 iHpopmaii. Tpamserses B JiTeparypi
i Horo mozin Ha akTuBHE 1 macuBHe [4, c. 51-56]. IIpu uboMy akTHBHY (Qopmy
TAKOTO IIpaBa IOB’SI3YIOTh 3 MOMKJIMBICTIO O€3MOCepesHbOro O3HAHOMIICHHS 3
iH(OpMaIli€ro OpraHiB B/, 110 MOXKE BUSBIISATHCS Y HAITPaBICHHI TPOMa/IsTHAMU
3amuTy NMpo HajgaHHs iHQopMarii; BiABIAyBaHHI BIAKPUTHX POOOUYMX 3acilaHb
OpraHiB BJaAM; JOCTYI JI0 BIAKPUTUX apXiBiB oQiliiHoi iHdopmarii opraHiB
Biamu [4, c. 51]. [lacuBHUE mocTym rpoMajisH 10 iH(GOpMaIli MOXKIUBUI yepes
MOIITMPEHHS iHPOopMaIlii y 3acobax MacoBoi iH(GopMallii, BUITYCK CICIiaTi30BaHUX
Opomuryp i 30ipHHKIB, po3MilieHHs iH(opmarii B [HTepHEeTI, po3MilieHHs iHpOP-
Manii Ha oQiiiHUX 1HQOPMAIIHHUX CTEHJAaX y NPUMINICHHSX, JI¢ PO3TalIOBaHi
opranu Bnaau [4, c. 6].

YMoBHMI TONT gocTyny 10 iH(opmalil Ha aKTUBHUN Ta TTACUBHUN 3HAXO-
Mo 1 B 3akoHi Ykpaiuu «lIpo moctym po my6miiuHol iHpopMarii», CT. 5 sKoro
3aKPIIUIFOE, III0 AOCTYI J0 iH(pOpMAIlii 3a0e3MeUyEThCS MUIAXOM: 1) CHCTeMAaTHY-
HOTO Ta OIIEPAaTMBHOTO ONPHIIOAHEHHS iH(opMmauii (B odilifHUX JAPYKOBaHUX
BUJIaHHAX; Ha o(iniiiHnX BeO-caiitax y Mepexi [HTepHET; Ha €JMHOMY Jep)KaB-
HOMY BeO-IopTaji BIAKPUTHX IaHUX; HA THQOpMALIHHUX CTEeHAaX; Oy/ib-sIKHM
IHIIUM criocoOoMm); 2) HanaHHs iHQopmalii 3a 3anuramu Ha iHpopmanito [5].
Otxe, 0. 1 4. 1 cT. 5 BUIIE3raganoro 3akoHy MoAa€e Pi3HOBUAM (HOPM MACHBHOTO
Joctyny o iHpopmanii, a 1m. 2 4. 1 ¢T. 5 — akTHBHOTO.

[Ilo cTocyeThCsl MACUBHOTO JOCTYIY JIO CKOJOTIYHOI iH(oOpMaIlii, To Horo
Oyiio 3aKpimieHo B 3aKOHONABCTBI Ykpaium micis parudikarii KoneHuii npo
JOCTyn 70 iH(popMarii, y4acTb TpoMajICbKOCTI B MPOIECi MPUHHSATTS pillleHb Ta
JIOCTYI JIO TIPABOCY/Isl 3 TIMTaHb, 1110 CTOCYIOTHCS NOBKiIA 6 s 1999 poky i
MOSIBYL Y 3B’513Ky 3 ITMM y 3akoHi Ykpainu «IIpo 0XopoHy HaBKOJIHMIIHBOTO IPUPOJ-
HOTO cepeioBuIna» crarTi 25'[6], ska nae mepenik KOHKPETHUX (OPM MACHBHOTO
JIOCTYITY IO EKOJIOT1YHOI iH(pOpMAILii.
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[epioro 3 HUX € nideomoska Minicmepcmeom exonoeii ma npupoOHuUX pecyp-
ci6 i N0OanHs1 Ha po3enso napiamenmy Yxpainu wopiunoi Hayionanohoi 0onogioi
npo CMAaH HABKOTUUHLO20 NPUPOOHO20 cepedosuya 8 Ykpaiui, a nicis ii pozensoy
Bepxosnoro Padorw Vkpainu — onyonikyeanHs OKpemum GUOAHHIM MA PO3MIW eHHSL
6 cucmemi Inmepnem.

Amnani3 caiity MIiHIpUPOIU Ja€ MOMJIUBICTH 3pOOUTH BHCHOBOK, IO TakKi
JIOTNIOBIIl PEryJISIPHO TOTyBaIMCS W onpruttonHioBanucs 10 2014 poky BKIIIOYHO.
Came MM POKOM JaTy€eThCsl OCTAHHIN Takui TOKyMeHT [7]. A ocranHiit iHdpopma-
LiTHO-aHATIITUYHUI OIS CTaHy JOBKULIA cTtocyeThes I-ro kBapramy 2013 poky
[8]. ToOTO ueTBepTHH PiK MOCIIB MU KUBEMO, HE MAIOYH y3arallbHEHOT JOCTYITHOT
iH(opMallii Tpo CTaH HaBKOJIMIIHBOTO IMPUPOIHOTO CEPEIOBHIIA B HAIIIH KpaiHi,
a JiepkaBa B 0C001 KOMIIETEHTHOTO OpraHy He 3JiHCHIOE CHCTeMaTH3allii0 HasB-
Ho1 iH(opMallii PO akTyaabHHUNA CTaH AOBKULIA. Lle He uiie He Jae MOXKITUBICTb
31iCHIOBATH €(DEKTHBHO €KOJIOTTYHUI MEHEPKMEHT, a I OPYIIY€e KOHCTUTYLIIHE
MPaBO rPOMAJISTH Ha IOCTYI JI0 eKoIoTiuHo1 iHdopMmariii (ct. 50) [1].

3MiCT pO3MINICHUX I O3HAHOMJICHHS Ha caiiTi MiHIpUpoau J0moBiaeit 3a
TIoTIepe/iHl POKM J1a€ MOKJIMBICT KOHCTaTyBaTH iX BHCOKY 1H()OPMAaTHBHICTH, a
4yepe3 11 KOPUCHICTh JUIsl YXBAJICHHS €KOJIOTIYHO 3HAYyMIMX pillleHb OpraHamu
JICp’KaBHOT BIIQJM Ta MICIIEBOTO CaMOBPSIyBaHHs, IHTepeC Uil MisTIbHOCTI
HayKOBHX YCTaHOB, Oi3HeCy, TPOMaJICBKUX OpraHi3alliii Ta OKpeMHX I'pOMaJisiH,
[0 pOOUTH IX BIFCYTHICTH I¢ OLIBII BATOMOIO MPOTAJIHHOIO B JisIBHOCTI IICH-
TPaJBHOTO OpraHy BUKOHABUOi BJIaJIH, 110 Pealizye JepiKaBHY HOJITHKY y chepi
OXOPOHH HABKOJIMIIHBOTO MPUPOTHOTO CEPEIOBHUINA.

HactynHoro macuBHOK (HOPMOKO JIOCTYIY 0 CKOJOTiuHOi iH(opmarii €
wopiune ingopmysannss Padoro minicmpie Aemonommnoi Pecnybnixu Kpum,
obnacnumu oepacasnumu aominicmpayismu, Kuiscokoro ma Cesacmononscovroio
MICOKUMU QEPAHCABHUMU AOMIHICMPAYIIMU BIONOBIOHUX Pa0 Ma HACENEeHHS Npo
CMAaH HABKOIUUIHLO20 NPUPOOHO20 Cepedosuiya 6ionosionux mepumopii. Take
3aKOHO/IaBUE 3aKPIIUICHHS c(hOPMYIHOBAHO HAJTO y3arajlbHEHO M HE 3aKpiIlIroe
KOHKPETHHX HIISIXIB peatizanii gaHoi Gpopmu.

Ha mpakruii BifnoBiasibHi cy0’€KTH TIEPEBaKHO PEai3oByIOTh TaKy HOPMY
LIJISIXOM TTJITOTOBKU PETiOHAaIbHUX JIOTIOBIJICH MPO CTaH HABKOJWIIHBOTO TPH-
ponHoro cepemoBuina. OmHaK 3 TX aKTyaJbHICTIO CHUTYyallisl HC Kpaia, OCTaHHI
nporpamu Ha caiiti Minnpuponu nogano 3a 2015 pik [9], Xxoua HOBIIy €KOJIOTIYHO
3HaUMMy 1H(OPMAIIO NMPO PErioHM MOXKHA BIJIIYKaTH Ha IHTEPHET pecypcax
OpraHiB BUKOHaBUOi Biaju Ha Micusx. Jlo mpukmany, Ha caiiti XMeIbHUIBKOT
obnacHoi AepkaBHOI afaMiHICTpallii 3HAXOJMMO JOKYMEHT PO CTaH HABKOJMIII-
HBOTO TPUPOAHOTO cepemoBuina B odmacti y 2016 pomi [10] Ta ekojoriuHui
nacropt periony 3a 2017 pik [11]. Cxoxa cuTyarlist B iHIIUX 00IACTSIX.

[Ilo crocyeTbcsi MIOPIYHOTO JOBEICHHS €KOJOTiyHol iH(popmamii 10 Bija-
MOBITHUX paj, TO aHaJi3 pillleHb iX cecili mokasye, 10 Take iH(QOpMyBaHHs
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3IIHCHIOETBCS JIMIIE B paMKaX OOTOBOPEHHS BUKOHAHHS €KOJIOTTYHHX MPOrpam
periony ab0 BUpILICHHS MTOTOYHUX EKOJOTIYHHMX ITUTaHb (3aTBEPIKEHHS peri-
OHaJIbHOT cXeMH (OPMYBAaHHS EKOJOTIYHOT MEepexi, po3Is]] JeImyTaTChKUX
3aMuTIB 1 T.iH.).

OTxe, y3arajgbHEHEe HE KOHKpETHE (OpMYNIOBaHHS 1€l GopMH JOCTYITy
JI0 exosoriuHoi iHdopmarii cnpuyuHsie i pi3HE 3aCTOCYBaHHS YIOBHOBaXKE-
HUMHU Cy0’€KTaMH, a TOJEKYId il BiiBepTe irHopyBaHHsA. Tomy € HaraibHa
noTpeda BHECTH 3MiHU J10 3akoHy YKpainu «IIpo 0XopoHy HaBKOJIMIIHBOTO TPH-
POJIHOTO CEpeNOBUIA», BU3HAYMBINM YiTKI NUISIXM BUKOHAHHS 3000B’s3aHHS
I0JI0 TIACUBHOTO €KOJIOriYHOro 3abesnedyeHHst Pamoro MiHICTpiB ABTOHOMHOI
Pecniyonikn Kpuwm, obGrmacHuMHM aepkaBHUMH aaMiHicTpanisimu, KuiBcbkoro Ta
CeBacToIoIbCHKOI0 MICHKHMU JISP)KaBHIUMU aIMIHICTpAIiSIMH.

Hani B 3axoni Ykpainu «IIpo OXOpOHYy HaBKOJIHMIIHBOTO HPUPOAHOTO
CepelloBHINay Ha3BaHa MacuBHA (hopMa JOCTYIy JIO €KOJIOTIUHOI iH(popmarii, —
cucmemamuyte iHopmysanns nacenents yepes 3acoou mMacosoi ingpopmayii npo
Ccman Ha8KONUWHBLO20 NPUPOOHO20 cepedosuuld, OUHAMIKY 1020 3MiH, Odxcepend
3a0PYOHEHHsl, PO3MIUeHH ST 8I0X00I8 YUl THUIOT 3MIHU HABKONUUHBO2O NPUPOOHO20
cepedoguwya i xapakmep 6nauU8y eKONO02IYHUX (DAKmopie Ha 300p08’s NOell.
OnHak BUHHKAE MMUTAHHS, a HA KOTO X MOKJaJeHO BUINEHA3BaHI 3000B’s13aHHSA?
XTO € yIOBHOB)XGHUMHU Ha BUKOHAHHs HOpMU cy0’ekramu? Ha HUX 3akoH Bif-
MOBiJ, Ha Kallb, HE Jla€. BUXOMIUM 13 3arajbHOrO KOHTEKCTY SIK 3MICTy CTarTi
3arajioM, Tak i CyTHOCTI HOPMH 30KpeMa, MPHUITYCKaeMO, 110 MAIOThCS Ha yBasi
Cy0’€KTH €KOJIOTIYHOTO YIPaBIIiHHS.

[lepiognuno B 3acobax MacoBoi iH(opMaIil TParIsIOTHCS HOBUHH PO Pi3HI
ACIIEKTH EKOJIOTIYHOTO OyTTs, MOAaHI OpraHaMH YNPaBIiHHS B rairy3i eKoJorii,
OJIHAK TaKy CHUTYaI[il0 Ba)KKO Ha3BaTH «CUCTEMATHYHUM 1H(OPMYBaHHIM.

BBaxkaemo 3a HE0OXiHE PO3POOUTH TEpeNtiK 000B’S3KOBOI IS TOBEICHHS
JI0O HACCJICHHS CKOJIOTIYHOT iH(oOpMAIli Ta BIAMOBINATBHUX 3a II¢ CyO’ €KTIB.
Oco0JIUBO e aKTyalbHO JUIS TCPUTOPIN 3 MiJBUINCHUM CKOJOTIYHUM PU3UKOM.
Jo mpuknany, Oymo 0 qopedHo 1oaHs iHPOpMYyBaTH KUTENiB 30-KiTOMETPOBOT
3oun AEC npo paaiamiiiHuii cTaH JOBKiJUIs.

3aciayroBye Ha yBary i Taka ()opMa €KOJOTiYHOrO iHPOPMYBAHHS SIK He2aliHe
iHhOpMYBaHHST NPO HAO3BUUALIHI eKONO2IYHI cumyayil. [i BaxnmBicTh HmiATBEp-
JUKEHa TpariyHuMH (axramu 3 icropii. 26 kBiTHs 1986 poky BinOymacst aBapis
Ha YopHOOMIBCHKIN aTOMHIH enekTpocTaniii, a nepma 3raaka y 3MI npo nei
Oysa omyOmikoBaHa nuiie 9 TpaBHs B razerax «PansHcbka Ykpaina» Ta «I[IpaBna
VKpauHbl» TiJ Ha3Bor «PekoMeHIyloTbesi 3actepekHi 3axomm» [12]. Taxe
3BOJIIKAHHS SIK 3 IHQOPMYBAHHSIM ITPO CaMy aBapilo, TaK 1 HeHa/IaHHS BYACHO PEKO-
MEHJalliil HACEJICHHIO CTOCOBHO IMOBEIIHKH 31151 MiHIMI3allii KON JUIS )KUTTS
i 3710pOB’sl, 3BUYAIHO, NMPHU3BENIO JI0 HEraTMBHUX HACIIJIKIB, SIKI MOXKHa Oyio O
YHHUKHYTH 200 X04a O 3MEHIIHTH.

276



VY 3akoHOAAaBUOMY (POPMYJIFOBAHHI Ha3BH IIi€i MaCUBHOI (JOPMH EKOJIOTTUHOT
iH(OpMaIlii BUKOPUCTOBYETHCS OLIHOUHE MOHSTTS «HETAHOY, 1110 HE € TIO3UTHB-
HUM JJIs TpaBopeatizaiiHuxX mporecis. Xoya UM CaMHM OIL[IHOYHHUM TTOHSATTSIM
ornepye Opxycbka KoHBeHIs (1. «B» 4. 1 cT. 5) [13].

Ilepedaua inghopmayii, ompumanoi 6 pesyromami NPOGEOCHHS MOHIMO-
puHey O06KINIA, Kananamu iHgopmayiunux 36 a3Kie opeanam, YNOSHOSAHCEHUM
npUUMamu PileHHs. wooo OMpUMAaHol iHghopmayii, € YaCTHHO HAI[lOHATBHOT
iHpopManiiiHOT IHYPACTPYKTYPH 1 BpETyIbOBaHa HU3KOIO HOPMAaTHBHO-TIPABOBUX
aKTIB, IO CTOCYIOTHCS €KOJIOTIYHOTO MOHITOPHHTY. DaKTHYHO Pe3ysIbTaTH IbOTO
MPOIIECY CKIIAJalTh 1H(OpPMAIIiiHy OCHOBY JJIsl BCHOTO €KOJIOTIYHOTO iH(pOopMa-
LiifHOrO 3a0e3Me4eHH s, a/pKe CCTeMa MOHITOPHUHTY CIIPsIMOBaHa Ha ITiIBUIICHHS
OIIEPaTUBHOCTI Ta SKOCTI iHPOpMaIifHOTO 00CITyrOBYBaHHS KOPUCTYBadiB Ha BCIX
PIBHSIX.

OcranHs, 3rajaHa y 3akoHi (opma eKoJoriyHoro iHdopmaiiifHoro 3ades-
TICUCHHSI, — 3a0e3neueHHs 8lIbHO20 OOCHYNY 00 eKON02IMHOL iHhopmayii, sKka He
CMAaHOBUMb 0ePIHCABHOT MAEMHUYT | MICIUMbCA Y CHUCKAX, PeECmpax, apxieax
ma iHwux Odicepenax, TONSTAE y HE TEPELIKO/PKaHHI MeXaHi3MaM aKTHBHOTO
JIOCTYITY JIO €KOJIOT1YHOT iH(popMalriii.

Bepyun no yBarm BHIICHaBeJCHE, MOKHA BU3HATH MACUBHHUH JOCTYI 0
eKOJIOT1YHOT iH(opMaii K 3aKOHOJaBYO 3a0e3MeYeHy MOMKIIUBICTH OTPUMAaHHS
iHpopMalii mpo cTaH JAOBKULISL 3 JUKEPEN, IO MICTITHCS y BUIBHOMY JIOCTYII
0e3 HEOOXITHOCTI Mojadi 3amuTy. 3aKOHOJABYC 3a0C3MCUCHHS Ii€1 MOXJIUBOCTI
3IIMCHIOETBCS Yepe3 TOKIaAeHHs] KOHKPETHHX O0OB’S3KIB Ha OpPraHM BIaAH i
MicieBoro camoBpsiayBanHs. OHaK aHaji3 iX HOPMATUBHOTO 3aKPIIUICHHS 3MY-
LIy€ KOHCTATyBaTH HAsSBHICTh y3araJbHEHUX HE KOHKPETU30BAaHHUX Ta OIIHOYHUX
TIOHSITh, BIJICYTHICTh 3aKpiIUICHHsI 3000B’s13aHNUX Cy0 €KTIB, 1110 HETaTUBHO BILIH-
Ba€ Ha IpaBopeaizallifo 1 rapaHTyBaHHs MpaBa Ha €KOJIOTiYHYy iH(opMmalito Ta
TIOHWIKYE IIHHICHI KOHCTHTYIIHHI 37100y TKH.
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Jesuubkuii Makcum OJieropuy

acnipanm xageopu yusinbHo2o npasa ma npoyecy
Xmenvruyvkoeo yHisepcumemy ynpasninua ma npaea imeni Jleonioa FO3vko6a
(m. Xmenvnuyokuil, Yxpaina)

MPABO KYPCAHTIB BIHCbKOBUX HABYAJIbHUX 3AKJIAIIB HA
CBOBOJY MICILA ITPOKNBAHHS

KonctuTymis YkpaiHu rapanTye KOKHOMY, XTO Ha 3aKOHHUX IIJICTaBax Iepe-
OyBae Ha TepuTopii YKpaiHW, BuNbHHI BHOip Micus npoxwuBanss (ct.33) [1].
[TpaBo Ha Mmicle MpOXXUBaHHS (I3UUHOTI OCOOM TaKOXK 3aKPIILTIOETHCS Y cT.310
LK VYkpaiuu [2]. [Ipu npoMy Take mpaBo BKJIOYAE JIBI MPAaBOMOYHOCTI (hi3wmu-
HOi ocoOu: 1) mpaBo Ha BUIbHMI BUOIp MicCIsl IPOXKMBAHHS; 2) MPaBO Ha 3MiHY
micus npokuBaHHS. OJHAK 3aKOHOJABELb JIONYCKaE OOMEXEHHsS y 3IiHCHEeHHI
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(bi3uuHOI0 0cO00I0 MpaBa Ha Micle NPOXXUBAHHS. Taki 0OMEKEHHs BCTaHOBIIIO-
I0ThCSL JUIsl BIHCHKOBOCITYKOOBIIIB, 30KpeMa KYpPCaHTIB BICHKOBHX HaBYaJIbHUX
3aKJIaiB.

Bimmosiguo 1m0 4.1 ¢t.29 1K VYkpaiau MiclieM MpPOXHBaHHS € Miclie, JIe
¢iznuHa 0coda MpoKUBAE MOCTIHHO, TIEPEBaXXKHO a00 THMYAcoBo [2]. [lyis Bilicbko-
BOCITY’KOOBIIIB, SIKI IPOXOJSITh BINCHKOBY CITY)0y 32 KOHTPAKTOM, TAKUM MiCIIEM
MOXYTb OYTH KUTJIOBUH OyIMHOK, KBapTHpa, 1HIIE MPUMIIICHHS, TPUAATHE JUIs
MIPOXKMBaHHS B HHOMY (I'YPTOKHTOK, FOTEJb TOILO), Y BIAMOBIIHOMY HaceJICHOMY
nyHkTi (4. 1 cr. 29 K VYkpainu) [2]. [Ipn nboMy 000B’s130Kk 3a0€3MEYUTH TaKy
KaTeropito BiiCHKOBOCITYKOOBIIIB KU TIOBUMH MPUMILIEHHSIMU ITOKJIAJIA€ThCS Ha
nepxaBy (4. 1 m. 1 ct. 12 3akony Ykpaiuu «IIpo coriaibHuil 1 paBOBHiA 3aXUCT
BIHCHKOBOCITY)KOOBIIIB Ta WieHIB iX ciMmei») [3]. Micie nmpoxuBaHHS BiCHKO-
BOCITY KOOBIISI 32JIC)KUTH B/l MICISI pO3TalllyBaHHsI BifICHKOBOI YaCTHUHH, 1€ BOHU
TIPOXOJISITH BIICHKOBY CITYKOY.

KypcaHTu BiliCbKOBHX HaBYAJIBHUX 3aKJIaJiB PO3MILIYIOThCS B KazapMax (4.2
m. 1 cr. 12 3akony Ykpainu «IIpo corianbHuii 1 mpaBoBHH 3aXUCT BiHCHKOBOC-
JIy’KOO0BIIB Ta WieHiB iX cimMei»; 1. 131 CraryTy BHYTpIlIHBOI ciry:k0n 30poitHuX
Cun Ykpainn) [3; 4]. BogHowac oco6iauBuil NOPSJ0K pPO3MIIIEHHS BCTAHOBICHO
JUISl OKPEMOT KaTeropii KypcaHTiB BiliChKOBUX HaBUQIBHHX 3aKJa/liB: 1) KypcaHTH
TPETHOTO 1 HACTYIHUX KYPCiB, CIyXadl Ta KypCaHTH i3 YHCIIa BIICHKOBOCITY>KOOB-
1B BiiCLKOBOT CITYKOU 3a KOHTPAKTOM (HE3aJICKHO BiJl KYpPCy) — B TYPTOKUTKAX,
SIKI PO3TAIIOBaHI Ha TEPUTOPISX BHUIMX BIMCHKOBMX HAaBUAJIBHHUX 3aKJaJliB, Bid-
CHKOBHMX HaBYaJbHUX IJPO3JUIIB BHMIIMX HaBYaJIbHUX 3akiganiB (4.2 m. 167
[TonokeHHST PO MPOXOPKEHHSI I'poMaJiiHaMU YKpaiHW BifiCEKOBOI CIykOH Y
30poiinux Cunax Ykpainu) [S]; 2) KypcaHTH, sKi MaloTh CiM’i, — B CiMEiHUX
TYPTOXKUTKAX, a Y pa3i X BIACYTHOCTI abo 3 J103BOJIy HavyajbHUKA BHIIOTO Biii-
CHKOBOTO HABYAJILHOTO 3aKiIaJly, BIHCHKOBOTO HABYAJIBHOTO MiJPO3/ITY BHILOTO
HaBYAJIBHOTO 3aKJIaJy — y JKUTIOBHX NPHUMIIICHHAX 32 MEXaMH HaBYaJILHOTO
3aknany (4. 6 m. 1 ct. 12 3akony Ykpainu «IIpo comianbHuii i npaBoBuUii 3aXucT
BIICHKOBOCITY>KOOBIIIB Ta WICHIB X cimMeit»; 4. 2 m. 167 [lonaokeHHs mpo mpoxo-
JUKSHHS TpOMa/isTHaMU YKpaiHu BilicbkoBOT ciryk0Ou y 30poitnux Cunax Ykpainu)
[3; 5]; 3) KypcaHTH-)KIHKH HE3aJIe)KHO BiJl KypCy HaBYaHHS — B OKPEMHX T'ypTO-
KHUTKaX (CrayIbHUX MpuMitieHHsX) (4. 3 m. 167 TlonoxeHHs Mpo MpOXO/HKEHHS
rpomajisiHaMu YKpaiHu BiiCbKOBOT ciry»kOu B 30poiiHKX cuilax Ykpainn) [5].

Takum ynHOM, y TpaBi Ha BUOIp MICISI TPOYKMBAHHS Ta HOTO 3MiHI TIOBHICTIO
oOMexeH1 BIIICHKOBOCITY)KOOBIIl, SIKi MPOXOISATH BIMCHKOBY CIIyOy Ha rmocaji
KypcaHTa BHIIMX BIIICHKOBMX HaBYAIBHHMX 3aKiaJliB, BIHCHKOBHX HaBYAJIbHUX
MiPO3ALTIB BHUIUX HABYAJIBHHUX 3aKJIaJiB 4YOJOBiUoi crari. Ha Hamry mymky,
HECTIpPaBeIMBUM € OOMEXKEHHsS y IpaBi Ha Miclle NPOXUBAHHS KypCaHTIB
TPEThOTO Ta CTApIIMX KypCiB HaBYaHHS, a TAKOXK KypCaHTIB i3 4YHCia BIHCBHKO-
BOCITYKOOBIIIB, SIKi ITPOXOJSTH BIHCBHKOBY CiTy’Oy 3a KOHTPAKTOM (HE3aJIe)KHO
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BiZl KypCy), BCTAHOBJIIOIOUM OOOB’SI30K MPOXKMBAHHS JIMIIE B TYPTOXKHUTKAX, SIKi
PO3TaIIOBaHI HA TEPUTOPISIX BHUIIUX BIMCHKOBUX HABYAIILHUX 3aKJIAJIB, BIHCHKO-
BUX HaBUAJIBHHX IiJPO3/ALTIB BUIINX HAaBUAIBHHUX 3aKiajiB. Kypcantu Tperboro
Ta CTApIIMX KYpCiB MPUPIBHIOIOTHCS J0 THX OCIO, SIKi B)KE MPOUILIM CTPOKOBY
BiliCbKOBY citykOy (y pasi iX 3BijbHEHHs). ToMy Ha HUX HOIIMPIOIOTHCS HE BCI
000B’SI3KM  BIMCHKOBOCITYKOOBIIIB, SIKI TPOXOJSITH CTPOKOBY BIHCBHKOBY CITy»KOy
(Ha BiMIHY BiJl KypCaHTIB IIEpLIOro Ta Apyroro Kypcis). KypcanTtu 3 uucna Biii-
CHKOBOCITY>KOOBIIIB BIfiCEKOBOT CITYKOH 32 KOHTPAKTOM HECYTh BIICHKOBY CITYKOY
3a KOHTPAaKTOM Ha Iocajli KypcaHTa, TOOTO BOHHM €, HacamIepes, BiHCHKOBOC-
Jy>KOOBISIMU 32 KOHTPAKTOM. TakiM BifiCHKOBOCITY>KOOBIISIM Jiep)KaBa BUILIAYY€E
rpolIoBe 3a0e3NeyeHHs], TO/l K 3BUYaiHI KypCaHTH HOro HE OACpXKYIOTh. ToMy
Ha TaKy KaTeropiro BiliCbKOBOCITY>KOOBIIIB TOBUHHI MOIIMUPIOBATUCS MTPABUIIA TIPO
Miclle TIPO>KUBAHHS BiHCHKOBOCIYXOOBIIIB, sIKi HPOXOASATH BIHCHKOBY CITy»KOy
3a KOHTPAKTOM, a HE KypCaHTIB. A Il O3Ha4a€, 110 BOHU IOBHHHI MaTH IPaBO
BUOOpY — MPOXKMBATH B TYPTOKUTKAX BHUILIUX BICHKOBMX HaBUAIBHHX 3aKIIaJliB
a00 y JKUTJIIOBHX TPUMIIIEHHSX 32 MEKaMH Takoro 3akiyiajay. BinnosigHo BBaxa-
€MO 3a HeoOXiZHe BHECTH 3MiHM 10 4. 2 1. 167 [lonoxeHHs mpo MpoXoKeHHs
rpomMajisiHaMu  YKpaiHu BilcbKkoBOI ciryxOm y 30poitnnx Cuiax Ykpainn [5]
TaKoTO 3MicTy: «Kypcanmu mpemvoeo i Hacmynuux Kypcie (ciyxaui ma Kypcammu
i3 uucaa iliCbKOBOCIYHCOOBYIB IlICLKOBOI CLYHCOU 30 KOHMPAKINOM — HE3ANENHCHO
6i0 KypCy) mMaiomv npaso npoxicusamu 6 2ypmodCUMKAX, AKI po3MAaulosani Ha
Mepumopiax SUWUX GiliCbKOBUX HAGUATNLHUX 3AKIA0I8, GIlICbKOBUX HABYATLHUX
niopo30inie GUWUX HABUATLHUX 3AKIA0I6, AO0 V JHCUMIOBUX NPUMIWEHHSX 3d
Medcamt maKux 3axKnacie 3a ceoim subOpomy.

Buieszaznauene Takox JI03BOJISIE 3pOOUTH BUCHOBOK TIPO Te, IO MicIie Mpo-
JKUBAHHS BIHCHKOBOCIYKOOBIIIB-)KIHOK JCUIO TO-IHIIOMY BH3HAYAEThCS BiJ
MICIISI TIPOXKUBAHHS BiHCHKOBOCITY’KOOBIIIB-UOJIOBIKIB: SIKIIO JKIHKA MPOXOISThH
BIHICHKOBY CITyOy Ha Iocaji KypcaHTa, TO B OKPEMHUX T'yPTOXKHUTKax (CIajibHUX
npuMineHHsx). Takuil maxXig CBIUUTH NMPO TeHAEPHY HEPIBHICTH MK YOJIO-
BiKaMM 1 JKIHKaMH y BU3HA4Y€HHI X MiCISl TIPOXKMBAHHS B Pasi MPOXOPKCHHS
BiliCbKOBOT Ciry>k0u. ToOTO PO AMCKPHUMIHALIIO CTOCOBHO YKiHOK.

Binnosinno no Kousenmii Opranizanii O6’eqnannx Hartiit npo mikBigaiito
BCIX (OpPM IUCKpUMIHAMLIT MI0J0 JKIHOK «JMCKPUMIHALliSl 10710 YKIHOK» O3Hayae
«Oyp-siKe PO3pi3HEHHS, BUHATOK a00 0OMEKESHHS 32 03HAKOIO CTaTi, CIIPSIMOBaHI
Ha ocyiabJIeHHs YM 3BECHHS HaHIBEI[b BU3HAHHSI, KOPUCTYBaHHS a00 3/ifiCHEeHHS
JKIHKaM¥, HE3aJIS)KHO BiJI IXHBOTO CIMEHHOTO CTaHy, Ha OCHOBI piBHOIPaBHOCTI
YOJIOBIKIB 1 )KIHOK, IIPaB JIIOJIMHHA T2 OCHOBHUX CBOOOJ y TOJIITHYHIN, EKOHOMIY-
Hilf, collianbHI{, KyIbTypHIH, IpOMaJIChKill a00 Oyab-sikiil iHmIN ramysi» (cT. 1)
[6]. Tomy YonoBiKaM i >KiIHKAM HAJIAIOTHCS OJHAKOBI MpaBa MO0 «3aKOHO/AB-
CTBa, SIKE CTOCYETHCS MepecyBaHHs 0ci0 1 cBoO0AM BHOOPY Miclisl NPOKMBAHHS
Ta (axrnyHoro micuenepedyBaHHs» (cT. 15) [6]. Lleit MikHApOAHUI TOKyMEHT
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000B’SI3KOBHI ISl BUKOHAHHS Ha TepUTOpii YKpaiHH, OCKUIBKH Horo Oysi0 patu-
¢ikoBano Ykpainoro 12.03.1981 p. (Craryc KonBeHii npo J1ikBijaito Bcix popm
JTUCKpUMIHAIIT 110110 KIHOK) [7].

Koncrutynis Ykpainu € rapaHToM piBHOCTI YOJIOBIKIB 1 IHOK Y TMOJITHY-
Hill, colliajbHil, eKOHOMIUHIN Ta KynbTypHii cdepax (4.2 cr.24). [Ipu npomy
OcHOBHUIT 3aKOH HAroOJIOLIYE Ha TOMY, III0 HE MOXe OyTH NpHBIIEiB 4n 0OMEKEHb
3a 03HaKamu ctarti (4. 1 cT. 24).

3 METOI0 JOCSTHEHHS MapUTETHOTO CTAHOBHMIIA JKIHOK 1 YOJIOBIKIB Y BCIX
cdepax xuTTERisIbHOCTI cycrninberBa 08.09.2005 p. Oyno mnpuitHATO 3aKoH
VYkpainu «IIpo 3a0e3neueHHs piBHUX NpaB Ta MOKJINBOCTEH JKIHOK 1 YOJIOBIKIBY
[8]. BiamoBigHo 10 11b0ro 3aKoHy r'eHjepHa PiBHICTh O3HA4Ya€ PIBHUM IPaBOBHNA
CTaTyC KIHOK 1 YOJIOBIKIB Ta piBHI MOXKIIMBOCTI JUIsl HOTO peastizarlii, 110 J03BOJIsIE
ocobam 000X crarell OpaTH piBHY ydyacTh y BCiX cepax >KHUTTEAIsIBHOCTI Cyc-
ninberBa (cT. 1) [8].

B VYkpaini nutaHHs reHiepHOi piBHOCTI y BifICBKOBUX (pOPMYBaHHSX € 0CO-
0:1MBO aKkTyalbHUM. BHaCIi/I0K IPOBEICHOTO aHaIi3y BIHCHKOBOIO 3aKOHO/IaBCTBA
MOYKHA 3pOOMTH BHCHOBOK, 1[0 ICHY€E «OCOOJIMBE» CTABJICHHS /10 BIHCHKOBOCITYXK-
OOBIISI-)KIHKHM B aCTIEKT] HaJITaHHSI HU3KHU MPHUBIJIEH Ta 0OMEXEHb 111010 BUKOHAHHS
NIEBHUX 3aBJlaHb, 3aliMaHHs TEBHUX I0Caj TOIO. Takuil 3aKOHOMABYMH MiAXia
CYIEpPEYUTh OCHOBHHM CTaHAApTaM PO OIHAKOBI YMOBH IPOXO/KEHHS BIHCBHKO-
BOT CIIy>kOH YOJIOBIKIB 1 )KIHOK.

Ha nHamy QyMmKy, MpHUCYTHICTh BIHCHKOBOCITY)KOOBIIIB-)KIHOK HE MOB’s3aHa
i3 30BHINIHBOIO Kpacoto apMii. JKiHKK caMOCTiiHO 00pasy IUISX st CBOET 0co-
ouctoi mpodeciitHol peaizallii, TOMy BOHH € TaKi K COJJATH, SK 1 YOJOBIKH.
BianoBiziHO Ha HUX TOBUHHI MOIIMPIOBATUCS MOPSIIOK T YMOBH IPOXOJDKEHHS
BIHCBHKOBOT CiTy>kOM HapiBHI 3 4osoBikamu. Tomy Miclie pPOXXKUBAHHS BIHCBHKO-
BOCITY’KOOBI[IB-)KIHOK ITOBUHHO BHM3HA4YaTHCS TaK CaMo, sIK 1 MiCIle MPOXXMBAHHS
BIHCBHKOBOCITYKOOBIIIB-40IOBIKIB. Taka mpakTrka NommpeHa B JesiKUX JAepiKaBax,
30Kkpema B [3paini Ta HopBerii BificKOBOCITY>KOOBIII JKIHKU Ta YOJIIOBIKHU CIUISTH y
3MIIIaHUX TYPTOXKUTKAX [9].

3a tpuBanmii yac nposeneHHst ATO teputopii YkpaiHu KiHKH-BifiCbKOBOC-
JyOOBIIl MMOKa3aJii CBOK OOHOBY 3MaTHICTh, a HAIIE CYCIIIBCTBO HABUMIIOCS
npuiiMaTy X BUOIp 1 mpaBo 3axuInati BiTuu3Hy 31 30po€ro B pyKax.

TakuM 4MHOM, HaJ@HHS BIIICHKOBOCITY)KOOBIISIM-)KIHKaM TPHUBIIEH y Micii
MIPOYKMBAHHS ITiJ1 Yac MPOXO/KEHHSI BIHCHKOBOT CITy>KOU MOPYIIIY€ IPHHIHIT PiIBHO-
MIPaBHOCTI MK )KIHKaMH Ta 4OJIOBIKaMH. BcTaHOBIIGHHST y HOPMAaTHBHO-TIPABOBUX
aKTax JuIsl BIICHKOBOCITY>KOOBIIIB-)KIHOK OJTHAKOBOTO IOPSIJIKY 3 BIHCHKOBOCITYX-
OOBIISIMU-Y0JIOBIKAMH CTOCOBHO BU3HAYECHHS MICIIsl IPO’KUBAHHSI Oy/ie Bi/IITOBIIaTH
MDKHApOJAHUM 1 KOHCTUTYIIHHIM BUMOTaM III0J10 PIBHOCTI Ta CIPaBEJTUBOCTI 32
03Hako1o ctari. [Ipy 1bOMy NPOKUBAHHS y 3MIlIAHUX KazapMmax, KopaOisix, ryp-
TOXKUTKAX € TOBHICTIO JIOIyCTUMHM, HE3B)XKAIOYM Ha (i3ioyorivHi BiAMIHHOCTI
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MIX YOJIOBIKaMH Ta )KiHKamMH. ToMy BBa)kaeMo 3a HEOOXi/JHe BHECTH 3MiHH J10 4. 3
1. 167 [1ooxeHHs PO MPOXOKEHHS TPOMaJsIHaMK YKpaiHU BIHCHKOBOT CITy>KOM
y 30poitanx Cunax Ykpainu [5] Takoro 3micty: « Kypcanmu-diCiHKU HE3aNeNHCHO
810 KYpCY HABYAHHA — 8 SYPIMOACUMKAX, AKI POIMAUIO8AHT HA MEPUNOPIAX SULUX
BILICOKOBUX HABYAIBHUX 3AK1A0I6, GIUCLKOGUX HAGUAILHUX NIOPO30LNi6 GUUUX
HABUATLHUX 3AKNA0I6Y.
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JIutBunenko Ipuna JleoniniBHa

doyenm xagedpu KOHCMUMYYiiHo20, AOMIHICIMPAMUEHO20 MA PIHAHCOB020
npasa XmenbHuybKo2o yHigepcumenty ynpasiinus ma npasa
imeni Jleonioa IO3vkosa,
KaHOuoam iopuouyHUX Hayk, 00YyeHm
(m. Xmenvnuywvkuil, Yxpaina)

ITPABO HA HEBTPYUYAHHSI B OCOBUCTE JKATTS SIK
KOHCTUTYIINHA IIHHICTD

Cepeal KOHCTHTYLIHHUX TpaB 1 cBOOOJ MpaBo Ha HEBTPy4YaHHS B 0coOHCTE
JKUTTS 3aliMae 0COOJIHMBE MICIlE, a/Ke BH3HAYA€ MEXKI 1HIAMBITyalbHOI CBOOOH,
HaJIa€ MOXIIUBICTH 1HIMBITY TUCTAHIIIFOBATUCS BiJl CYCIIBCTBA, 3aK/Ia]Ia€ OCHOBY
BCIX THIIMX SKICHUX PHC JIIOIUHHU SIK OCOOHUCTOCTI.

Bkazane npaBo xapakTepu3yeThesl sIK KOHCTUTYIIIHHA cBOOO/Ia, 1110 Mae 03HAKU
IIPABOBOTO IHCTUTYTY, CKJIa/IOBI SIKOTO HAJISXKATh JI0 PI3HUX raly3ei npasa. 3MicToM
LILOTO TIPaBa € CYCIUIbHI BITHOCHHH, SIKi OXOILTIOIOTHCS] MOHSTTSAM «HEBTPYYaHHS
B ocobOucTe i ciMeHHEe JKUTTS» Ta «TAEMHHIT OCOOMCTOrO 1 CIMEHHOTO KHTTS).
3a3HaueHi MOHATTS HE CJiJi OTOTOXHIOBAaTH. HaBmakw, HEOOXiJHO pO3MEKyBaTH
MIPaBO Ha TAEMHHIIO OCOOKMCTOTO i CIMEHHOTO KUTTS Ta MPAaBO HA HEBTPYYAHHS B
ocobucTe i cimeliHe kUTTA. [lepiie HeoOXiJHO CIIPUIMATH SIK TapaHTilo JIPyToro.

BinoOpaskaroun Ti a0o iHIII acrieKTH 0coducToi cBo0OaM, IPaBO JIIOANHH Ha
0co0uCTe )KUTTS Ma€ CHUIBHY METy 3 IHIIMMHU OCOOMCTUMH ITpaBaMH, SIKi MarOTh
3a0€3MeUUTH 3axXHIICHHS BHYTPIIIHBOTO CBITy OCOOM BiJl 30BHIIIHBOTO BTpY-
YyaHHs (IIPaBO Ha HEJIOTOPKAHHICTH JKUTJIA, TAEMHHMIIO JIMCTYBaHHS, PaBO Ha
rosary 4ecti i rigHocTi Tomo). Y Koncturynii YkpaiHu Ha3BaHi npaBa 3akpi-
IUIEH] B CAMOCTITHUX HOpMax, TOMY JIOLIBHO PO3DIISLAATH iX SIK OKpeMi acrieKTH
HEBTpy4YaHHsI B ocoOucte XUTTS. ToOTO SIK KOHKpPETHHH IPOSIB aHaJIi30BaHOTO
IIpaBa, sike € OUIBII 3arajbHUM I0/I0 BKa3aHUX MPAB 1 3 IKUM BOHH 31CTaBIISIOTHCS
sIK yactuHa 1 1ie. OTke, BApTO MOJUIATH MO3HIlIT BUYCHUX, SIKI BBAXKAIOTh, IO
KOKHE 3 TAKUX MIPaB € CAMOCTIHHHUM Cy0’€KTUBHHUM ITPABOM, SIKE Ma€ repeji co0oko
KOHKPETHY METY, CBOIO CTPYKTYpY 1 3MicT [5, ¢. 34].

Po3kpuBaoun CyTHICTH TOTO a0O IHIIOTO KOHCTUTYIIWHOTO TIpaBa, BapTo
rmam’siTaTv, 10 NpaBa i CBOOOAM SIK 3arajbHOJIOACHKI HaJOaHHS CKIIAJAOTh
LIHHICTh HE cami co0O0l0, a JIMIIE HACKUIBKA BOHHU CIIPSIMOBAaHI Ha JIOCSTHEHHS
MIOCTaBJICHOT JIFOJIMHOIO METH, CIIPSIMOBAHOT, TOJIOBHUMHU YMHOM, Ha 33/10BOJICHHS
il moTpe6. Came TOMy HEOOXiZHO JOCIIINTH COIiajIbHI LIHHOCTI, 10 rnepedyBa-
I0Th MiJI BIUIMBOM KOHCTHTYIIHOTO NPAaBOBOTO PETYJIIOBAHHS 1 € CKIaJOBUMHU
aHaJI130BaHOTO MpaBa.
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dopmanbHO-topuaMYHKE aHami3 4. 1 cr. 32 Koncturynii Ykpainu [1] no3so-
JI5iE BHOKPEMHUTH OCHOBHUM CKJIQZIOBHUM €JIEMEHTOM IIbOTO ITpaBa CaMe acIeKT
HEBTPYYaHHs, SIKE CJIiJi PO3YMITH SK CTaH NEBHOI aBTOHOMIi, 3aXMIIEHICTh BiJl
HEBUIIPABIAHOTO BIUIUBY HAa IHAMBIIA 3 OOKY JIepKaBH, CYCIUIBCTBA, COO1 MOIi-
OHMX 1 K€ Mae€ PEryJioBaTHCh JIEPXKABOIO IUIIXOM BCTAHOBJICHHS 3a00pOH,
3aKPIIUICHHS BiJIIIOBITHOTO MPABOBOTO CTAaTyCy Cy0’ekTa abo Yepe3 3aKpiruieHHs
BiJITIOBIJTHOTO PEXHUMY COIIAJIbHOL TisUTBHOCTI JIFonuHU. TOOTO MpaBo HA HEBTPY-
YaHHs B 0COOUCTE XKHUTTS € KOMIUIEKCOM CYCITUIBHUX BIJTHOCHH, 1110 320€31e4yI0Th
ABTOHOMHE ICHYBaHHS 0COOM Ta 3aXHUCT BiJI IEPIKABHOTO Ta MPUBATHOTO HATIISILY.

Bapro 3Bakar, 110 BTpy4aHHS B OCOOMCTE >KUTTS JIIOJMHU MOXE MaTu
Mmicue sk 3 00Ky Jiep)KaBH, Tak 1 3 00Ky IpuBaTHHUX oci0. [cHye HaBiTH AyMKa, 110
I0pUANYHE 3a0e3MeYeHHsT 0COOMCTOTO JKUTTS Y BUIVISIL ITpaBa Ha HEBTPYYaHHs
B 0COOHMCTE KUTTSl HE Iepe1dadac 3axXUCTy 0COOMCTOTO JKUTTS MPH MOPYIICHH]
bOro mpaBa 3 OOKy npuBaTHUX 0cCi0. OCKUIBKM Jiep)kaBa, BCTaHOBIIOIOYU
NPUHIWI HEBTPYYaHHsS, BH3Hauae, B IEpPUIy 4Yepry, cBOi 3000B’si3aHHS Iepen
TPOMaJITHUHOM, 1 HE 3pO3yMiJI0, UM MOKJIAAETHCSI THM CAaMHM 00OB’SI30K Ha BCiX
IHIIUX TPOMAJISIH, SIKI AiI0Th HE sIK odiniiiHi mocaoBi ocodwm [5, ¢.30]. 3 uum He
MOXKHa TIOTOANTHCH, aJUKE, TP HOPMATHBHOMY 3aKpiIlJICHHI TpaBa JIOAWHHU Ha
HeBTpy4aHHs B ii ocoducre i cimeitne xutts KoHcTuTy1ist YKpaiHu BUKOPUCTOBYE
3aiMEHHUK «HIXTO», TMiJ SKMM CJiJl pO3yMIiTH BCiX 0e3 BHHSTKY Cy0 €KTiB, a HE
TUIBKU JIepKaBHUX 110CA0BUX 0Ci0.

TakuMm 4nMHOM, BJacHE HEBTPY4aHHs B ocoOHcTe I CiMEHHE XHUTTS — Lie
KOMITJIEKC CYCHIUIBHUX BIJIHOCHH, IIOJO SIKMX Yy JIep’KaBU BUHHKAE OOOB’S30K
3a0e3rneueH sl IX HEMOPYIIHOCTI HIISIXOM BCTAQHOBJICHHS IOPUANYHUX 3a00pOH,
3aX0/liB OCBITHBO-BHXOBHOTO Ta OXOPOHHO-IIONEPEKYBaJIbHOTO BIUIMBY IIpaBa
Ha CBIJIOMICTb Ta MOBEIHKY TpoMasH [6, c. 91].

Pazom 3 TuM, BapTO BKazaTW Ha TEBHI HEY3IOJDKEHOCTI TEPMIHOJIOTII, sKa
3aCTOCOBYETHCS IIOZI0 XapaKTEPUCTHKH IpaBa 0COOM Ha OCOOUCTE KUTTS B
HAIIOMY HaI[lOHAJLHOMY 3aKOHO/IABCTBI Ta B 3aKOHOJABCTBI 3apyOi’KHHMX KpaiH.
SIKio BiTYM3HSHA HOpPMaTHUBHA 0a3a ONepye MOHATTSAM «OCOOUCTE KHUTTS», TO Y
CBITOBOMY CHIBTOBapHCTBI TOIIUPEHHSI HAOYJIO MOHSTTS IIPHBATHE XHUTTSI», B
AQHIJIOMOBHOMY BapiaHTi «privacy», 1o € OibII TePMIHOJIOTIYHO MPaBWIbHUM. B
OJIHMX BHITQ/IKaX BKa3aHi KaTeropii BKUBAIOThCS SIK CHHOHIMM [3, c. 11], B pemti —
SK CaMOCTIHHI KaTreropii, BiIOKPEMIJICHHS SIKMX 3YMOBIIIOETBCS IX CaMOCTIHHUM
ICTOPUYHHUM PO3BHUTKOM [7, ¢. 172].

Bo6awaeTbesi, 0 NPUBATHE XKUTTS Ta OCOOMCTE KHUTTS JIOAMHHU — IIe BCE XK
TaKi CHHOHIMIYHI IOHSTTS, SIKI CKJIaJIaf0Th T1 CTOPOHH 11 JKHUTTSI, SIKi BOHA B CHITY
CBOET cBOOOM He Oaykae poOMTH HAJO0AHHIM PEIITH. Y CIeliaibHil JiTeparypi
npuBaTHe (0COONCTE) KUTTSI BU3HAYAETHCS SIK:

1) bisnuna i qyxoBHa cdepy OYTTS JIFOIMHU, 1[0 KOHTPOJIIOETHCS CAMUM 1H/H-
BiJIOM, TOOTO BiJIbHA BiJI CIIPSIMOBAHOTO 30BHILITHBOTO BILIHBY [8, C. 7];
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2) KOMIUIEKC Pi3HUX OOCTaBHMH iCHYBaHHS JIIOAMHM W iH(opMmarii mpo Hei,
SIKOMY BOHA caMa HaJIa€ CTaTyc KOH(IICHIIHHOCTI, poOsisyn HOro HeIOCTYITHUM
JUIsl CTOPOHHBOTO OKa Ta BTpYy4aHHsI, cdepa, B sIKiH JIIOIMHA camMa BH3HAYaE, 1110 1
B sSIKOMY 00Cs131 BOHA MOXKE OIIPUJIFOJIHIOBATH, a 110 — Hi [9, ¢. 4].

Tepmin «privacy», 3 TOSBOIO SKOTO B aMEPHUKAHCHKIH IMPaBOBiM JTyMIl
3aro04aTKOBAHO BH3HAHHS 32 KOXKHOIO JIIOMUHOIO cepr 11 0COOMCTOro »KHTTS,
MEPEKIIANAETHCS Y TAaKUX 3HAUCHHSX: 1) yCaMiTHEHHs, YCaMiTHEHICTb; 2) 0co-
Owucra, MpUBaTHA CIIPaBa; 3) TAEMHHUIISL, CCKPETHICTH [2, ¢. 194-195]. YcamiTHeHHS
— 1€ 0COOMCTHI NPOCTIp JIIOANHH, SIKMH J03BOIIsIE i IepeOdyBaTH 1o3a criocrepe-
YKEHHSIM 1 HarIs110M, 3a0€31e4yI04H MEBHY «BIJICTaHb Y COLIAILHOMY CITIBXKHTTI,
3BUIBHSIIOUM BiJI HEOOXIJHOCTI MIATPUMYBATH CHIJIKyBaHHs. Takuii ctaH Oe3rmo-
CEpPEIHBO HAJICKUTh 10 1HIUBIIYATbHOCTI JFOMHU.

BBaxkaeMo TakoX BHUIPaBAaHUM BXXMBaHHS Je(iHILlii «IpaBo Ha IpPHBaTHE
KHUTTS» B YKpaiHCBKii HOpMmaTuBHIN 0a3i. Tak, y Koncruryuii Ykpainu Bkazane
MIPaBO MOJKHA 3aKPIMUTH TaKUM YMHOM: «KO)KHHI Mae mpaBo Ha MPUBATHICTb...».

YcaMiTHEHHSI € TOJIOBHOIO, aJie HE €IMHOI0 CKJIQJIOBOIO OCOOHMCTOTO YKHTTSL.
3 1o3uIii CHCTEMHOrO MiJIX0Ay MO)KHA BHOKPEMHUTH W IHIII CKJIaJOBI IOHSTTS
«OCOOHUCTE KUTT», 30KpeMa ii MPOTUIIe)KHY CTOPOHY — CITUIKYBaHHS (KOMYyHiKa-
uiitna cropona). CyTHICTb OCTaHHBOT ITOJISITA€ B TOMY, 110 JIFOJIMHA, ITepeOyBaroyH B
COIIaJIbHOMY OTOYEHHI, CTUKAETHCS 3 HEOOXIIHICTIO BKJIOUATH JI0 CBOTO BHYTPIIII-
HBOTO CBITY crienmQiuHi ColiaibHi 3B S13KH, SIK1 JJIsI iHAUBIa 00 €KTUBYIOTHCS Y
¢dbopmi crikyBaHHS, sIKe Tiepen0dadae T0OPOBIIbHE BCTAHOBICHHS, ITiITPUMAHHS
Ta NPUIMHEHHS! KOHTAKTY 3 TIEBHUM KOJIOM 0Ci0, BUKJIaJCHHSI 0COOMCTUX JyMOK
Ta MOYYTTIB TOIIO. Pa3oM 3 THM BUAUIAIOTH TAKOXK 1 BUMYIICHE CIIIKYBaHHS, SIKE
repedoavae CUTYyarlii, KO JII0IMHA B CHITY XUTTEBUX OOCTABUH HE MOXKE HE BXO-
JIUTH y CIIJIKYBaHHS 3 AEIKUMH CTOPOHHIMH 0COOaMH JJIsl TOTO, 00 PO3KPUTH
M JIesiKi eJIeMEHTH CBOTO BHYTPIIIHBOTO CBIiTY. [H(OpMaris mpo Bkazany Gpopmy
OXOIUTIOETHCS TIOHATTAM TpodeciiiHa TaeMHUIS (JIiKapchKa, HOTapiaibHa, aJlBo-
karcbka Tomro) [10, c. 15].

Jlo iHIIUX CTOPiH OCOOMCTOTrO JKUTTSI MOJKHA BIJIHECTH: a) mepcoHidikoBaHy
cBOOOY, TOOTO BUILHUI, HAa BIACHUN PO3CYH O0COOH, CIOCIO BH3HAYCHHS CBOET
MePCOHANILHOT 1JIEeHTHYHOCTI — BUOIp IMEHI, MaHEPH OZSTaTHCs, CEKCyalIbHa 1/1eH-
TUYHICTH; 0) CIMCIHI 3B’SI3KH, OCOOJUBICTD SKUX MOJISITAE B TOMY, III0 CaMe 3 OOKy
OJIM3BKUX POJMYIB CHIOCTEPIracThCst HAWOIIBII TICHE MIXXOCOONCTICHE CTUKAHHS 3
YKUTTEBUM IIPOCTOPOM IHAMBIAA.

Jnst moaMHU BaXKIMBI Oy/b-sIKi CTOPOHM (AcHeKTH) ii 0COOMCTOrO KHTTS,
HE3aJISKHO BiJI MOCIIJOBHOCTI iX IepepaxyBaHHs 1 IPOSIBIB y CyCIUILHOMY XKHTTI,
a ix nmepetik He MoXke OyTH BUUEPITHUM, OCKUTBKH JIOACHKE OyTTSI € Take K Pi3HO-
MaHITHE, SIK 1 BUSBH JIFOJICHKOT 1HAMBITya IbHOCTI [4].

TakuM YHMHOM, MiJIICYMOBYIOYI BHUKIJI3JEHE, BapTO BH3HAYUTH, IIO #ApPABO
0cobu Ha ocobucme dcumms (abo NPaso Ha NPUEAmMHicms) — 1e HAJCKHA BiJ
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HApPOJDKCHHS, FOPUINYHO 3aKpilicHa 1 3a0e3reucHa ICPKaBOK CYKYITHICTh MOXK-
JIUBOCTEH, HEOOXITHUX JJIsi 3a0C3MCUCHHST aBTOHOMIT MIPUBATHOTO JKUTTS OCOOH
Ta ii 3aXUIICHICTh BiJi HEBUIIPABIAHOTO BIUTUBY 3 OOKY JCpXaBH, CyCIiIbCTBA,
IHIITHX OCi0.

Ili MOXJIMBOCTI TMOB’sI3aHi 3 IHAWBIAYAJBHICTIO JIIOAWHU, IPYHTYIOThCS Ha

CaMOpEeTyJIIOBaHHI ¥ BHUKJIIOYAIOTH Oy[b-sK€ BTPYYaHHs, KPIM BHIIQJIKIB, IPSMO
nepeadaueHUX 3aKOHOM.
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Jlosincbka CeiTiiana BosiogumupiBna

doyenm xagedpu MidcHaApOOHO20 Ma €8PONENCLKO2O NPaAsa
XmenvHuywvkoeo yHigepcumemy ynpasninta ma npasa imeri Jleonioa KO3vkosa,
KaHouoam iopuouyHux Hayk, 0oyeHm
(m. XmenvrHuyskuti, Yxpaina)

BYEHHS PUMCBKHUX IOPUCTIB OO0 CYTHOCTI
MMPABO3JJATHOCTI ®I3UYHUX OCIb

barato igell pUMCBHKHX IOPHUCTIB CTalHM BBaXKATHCS SIK 3araJlbHUMHU IS
BCIX HapojiB, YHIBEpCAJbHUMM Ta TaKWUMH, IO JaHi camoro mpupojpor. Ha
MOYaTKy Hamiol epu PUMCBKE ITIPaBO CTAJO0 OCHOBHOIO IPABOBOIO CHCTEMOIO
CepenzemMHOMOp’st — Maiike Beiel 3aceneHoi Toni €Bporm, [lepennboi A3ii i
[TiBHiuHOT Adprku. Y 3B’S3Ky 3 IIMM, PUMCBKE MPaBO 1€ BU3HAYAIOTH SIK YHi-
KaJIbHUH KyJbTYPHO-TIPaBOBHI (peHOMEH JroAChKOT IuBiii3amii. barbkiBInHO0O
PHMCBKOTO TpaBa Oyia crapojaBHs Itaiis, a came «BiuHe MicTo» — Pum yBiiinuio
B iCTOpIif0, SIK MiClle YHIKQJIbHUX PEJIKBii Ta MicClb MOKJIOHIHHS, Ta OAHUM i3
MOTY>KHUX LIEHTPIB TPABOBOT TYMKH.

Cy0’exramu npaBa y /laBHpomy Pumi Bu3HaBanucs ¢izuaHi ocodu 3a yMOBH,
10 BOHHM MAalOTh TPU CTaTycu — cBoOOaHM (status libertatis), rpomansHcTBa (status
civitatus), cimeiinuii (status familiae).

HasiBHICTh IIMX CTaTyCiB NOPOPKYBAJIO JJIsl 0COOM MPaBO3JIaTHICTh, Ta 03HA-
Yajo Juis Hel MOXKJIMBICTh MAaTH III€ JBa Ba)XKJIMBI IIOBHOBAXXEHHS: jus commercii
(mpaBo Toprysaru) Ta jus conubii (ITpaBO YKIACTH 3aKOHHUH PUMCBHKHH 1ILTI00).

Jus commercii mossirano y mpasi BECTH TOPTIBIIO, SIKE CYIPOBODKYBAJIOCS
YKJIQICHHSIM JIOTOBOPIB, HAOYTTSIM Ta BiJUy>XEHHSIM peuei, MailHOBUX NpaB, T.T.
Yy MOXJIMBOCTI OpaTtH yyacTh y TOproBomy o0iry. [IpaBo OyTH y4acCHUKOM IIHBIJIb-
HOro 00iry 03Ha4ajo TaKoX, II0 0c00a TaKOXK € AENIKTO3aTHOI0, TOOTO 31aTHA
cama BiJITIOBIJIaTH 3a 3aO/isTHY HCO IIKOLTY.

Jus conubii 03Hava10 HAsIBHICTb MpaBa yKJIaJAaTH 3aKOHHUH PUMCBHKH IIUTI00,
CTBOPIOBATH PUMCBKY CiM’10. TakiM mpaBoM MepeBakHO BOJIOIUIN 0COOH 3 PHM-
CHKHM TPOMaISTHCTBOM.

PuMCBKI FOpUCTI IPOKJIANH IIJISIX, 110 SIKOMY 3TO/IOM MIIIOB PO3BUTOK IHCTH-
TYTY NpPaBOBOro crarycy ocobu. Jlskyrouun iM, B icTopii JroicTBa MaB Micie
IpoIlec BU3HAYCHHS IOPUIAMYHOTO cTaHy (izudHoi ocodu. Jlo mporo posmizHa-
BaJIM JIMIIE OlOJOTIYHY TPUPOAIY JIIOAWHHM, sSKa BiJl PUPOAH € HE3MIHHOIO; BCI
JIIOJY BiJl HAPO/PKEHHSI MAlOTh OJTHAKOBI sIKOCTi ¥ pucu. FOpuanyna npupona —
1Ie 3MIHHUH CTaH, pe3yJabTaT 3yCHib 1 MisUTbHOCTI rofauau. Lle Te, 1o Bigpi3Hse
JIIOJIeH y CyCIIBCTBI OIMH BiJl OJHOTO, I IPUPOJIA CKIIAIAETHCS 3 TPHOX CTaHIB
(craryciB).
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3a crarycoM CBOOOIM BCcE HacelleHHS PUMCBHKOI JepikaBH INPOTATOM YCiX
nepioziB i pO3BUTKY MOLISIIOCS Ha JIBI Kareropii: BulbHUX Ta padis. Lleit craryc
CKJIaJIaB HE3MIHHY KaTeropiro, Mpu4oMy MoKHa OyIl0 TIEpelTH 13 cTany cBOOOIH Y
cTaH pabcTBa (HEITOBEPHEHHS IPOIIICH 3a JOrOBOPOM, 3aXOIUICHHS B TIOJIOH ITiT Yac
BilfHM), Ta HABMAKM — i3 CTaHy pabCcTBa y cTaH cBOOOIM (BiIyIIEeHHs paba Ha CBO-
0ony; maTrpoHar; CKJIaJeHHs Ha pada 3aroBiTy, B IKOMY BiH TaKOX BiJIITyCKAa€ThCs
Ha BoJ10). CBOOO/Iy MOYKHA BTpAaTHTH Ta Ha0yTH, 30KpemMa cBoOo/a HaOyBaacs:

— TIPUPOIHUM CHOCOOOM, y pe3yJbTaTi HaApOJUKEHHS Bijl BUIBHUX I'POMaJISH
(BITBHOHAPOJKEHHI);

— IITYYHO — IIUISIXOM BiJIIYIIEHHS Ha BOJIIO pada (BiJIbHOBIIYIICHUKN).

Craryc rpomMa/iiHCTBa 03Ha4YaB IMBUIBbHY (JE€pKaBHY ) IPHHAICKHICTH OCOOH.
3a HMM Bce BUIbHE HaceleHHS PUMCBHKOT iep kaBy MOAUSUTICS Ha Taki KaTeropii:

— PUMCBKI TpoMaIsiHy (cives romanti);

— naruny (latini);

— iHO3eMi (peregrini);

— BUThbHOBIAMYyIIeHHUKH (labertini);

— KOJIOHH.

CiMeliHMii cTaTyc XapaKTepU3yBaB MPUHATICKHICTE OCOOH IO PUMCHKOT CiM
Ta 00CsT 1paB 1 000B’sI3KiB 0COOM B ciM’1. 32 IUM CTAHOM PO3PI3HSIIH:

— 0co0u CBOTO MpaBa — personae sui juris;

— 0co0u uyKoro mpaea — personae alieni juris.

OxpiM Tpajanii cy0’eKTiB 3a crarycamu, iCHyBaB Ie W CTaHOBHUIl MOJIN 3a
MPUHAJICKHICTIO 10 PUMCBKHX TPOMaJIsiH. 30KpeMa iCHYBaJIM Taki Tpymnu: HOOUT
(cenaropw, marpwuiii), MyHIIIMIIAIbHA 3HATh, BEPUIHUKH, T1eOel. CTaHOBHUH MO
MaB BeJIMKE 3HaUYeHHS y c(epi myOnidHO MPaBOBHX BiJHOCHH. 3aB/IsIKH oMY 0co0a
OTpHMYBaJIa Pi3HOTO POy NMpHBIIEl Y1 0OMEXEHHs, 30KpeMa iCHyBajia 3a00poHa
CeHaTopaM OJ[pY’)KYBaTUCS Ha EBHUX KAaTETOPisX — BUIbHOBIAITYIIICHUIISX, YU THX,
1110 320aBJISIOTh IHIINX (aKTOPH).

PuMCBbKi FoprCTH BIEpILIE 1l BU3HAYECHHSI TIOHSTTIO IPaBO3/1aTHOCTI — 3/1aT-
HOCTI JITOMHU OyTH HOCIEM TIEBHUX TPaB, sSIka BUHUKAJa 3 MOMEHTY HapO/PKCHHS
Ta MPUIMHAIACA 3 1 CMEPTIO.

Haiibinpiry mpaBO3JaTHICTE Majd  OCOOM, SIKI  BOJIOJUIA PUMCHKHM
TPOMaJISTHCTBOM.

«3aKoBaTh PUMCKOTO I'paKJaHWHA — IPECTYIUICHHE, MOJBEPTHYTh €ro cede-
HUIO PO3raMH — 3JIOJICSHUE; YOUTh €ro, — MOXKHO CKa3aTh, OpaToyOHICTBOY.
(Iumepon. Ilporus Beppeca). PuMchki rpomMansHi BBaKkaian ceOc BOJIOAAPSIME
CBITY, CTOCOBHO SKHX 3a0OpOHSUIMCS 3aCTOCYBAaHHS TOPTYp Ta IHIIMX TIJIECHUX
MOKapaHb, Ha BIIMIHY BiJI IEPErPHHIB, 10 IKUX BOHH 3aCTOCOBYBAJIHCSI.

PuMCBbKi rpoMasiHA Majii LTy CYKYITHICTh IpaB IyOJiYHOTO Ta IPUBATHOTO
Xapakrepy, 30Kpema:

— jus honorum — npaBo GyTH 0OpaHUM MaricTpaToM 4H IPETOPOM;
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— jus suffragii — mpaBo roJI0CyBaTH B HAPOIHUX 300PaX;

— jus militiae — mpaBo CITy’KUTH B PUMCHKIiH apMmii;

— jus terra — MpaBo Ha OKYMAIiF0 CYCIIFHOI AUITHKY 3eMJIi, IOTIM OyJ10 3ami-
HEHO Ha MpaBo OE3KOLITOBHOI po3/iaui 3epHa.

VY cdepi mpUBaTHOTO XapaKTepy PUMIITHU BOJIOLIH jus commercii Ta jus conubii.

KpiM TOro, puMChKHMI TPOMaJsSIHUH TPH MOPYIIEHHI CBOIX MpaB Mir 3Bep-
HYTHCS HE JIMIIE JI0 MpOoIecyalbHUX, ajie i 10 aJMiHICTpaTHBHUX (TIPETOPCHKI
IHTEP/IMKTH) 3aCO0IB 3aXUCTY.

[IpaBo3aaTHICTIO B TaKOMY 00CS31 HAIUISIMCS HE BCI PUMJISIHH, a TUIBKA
BIJIbHOHAPO/PKeHI. MeHIIMii 00CsT MpaBO3AaTHOCTI OyB Y BiIBHOBIITYIICHUKIB
(mibepTuHiB). 3a 3araJIbHUM TPABUIIOM, JTIOEPTIHN HAOYBaJIX CTaH TOTO, XTO 3B IM
BOJIIO: BIJITIOBI/THO — PUMCHKOT'O IT'POMaJISIHUHA, JIATUHA, TTeperpiHa.

OpHak OysIM BUHSITKH:

1. BinpHOBiAMyIIEHUK pUMIISHMHA He HaOyBaB IOJITHYHHUX IpPaB OCTaH-
HBOTO Y IOBHOMY 00CsI31, HAPUKJIA]] BIH HE MIr 3aiiMaTH MOYCCHI MOCa N,

2. BiJBHOBIAMYIIEHUK HE MaB y MOBHOMY 00csi3i jus conubii (10 I cT. He
MOIVIM YKJIaJIaTH 1UTI00 3 BUTBHOHAPO/DKEHUMH, a Ti3HilIe — 3 0C00aMHu CeHaTop-
CBKOT'O 3BaHHA);

3. BinbHOBIIIYyIIEHHKA 3 KOJHUIIHIM TOCIOJAapeM MOB’SI3yBallkl BiJHOCHHHU
MaTpoHaTy, BHACHIIJIOK SKHX OCTaHHIN MaB IpaBoO Ha MOCIYTH JIiOepTiHa, THUMYa-
COBY UM IOCTii{Hy MarepiajibHy JOMOMOTY, a TOI He MIT 3BEepTaTHCh 3 [T030BOM JI0
MaTpoHa y BUIAJKY 3JI0BXKHUBaHb.

[TpaBo3aaTHiCTh JIATHHIB Oys1a MPOMIKHOIO MK PUMCBHKOIO ITPaBO3JaTHICTIO
Ta MPaBO3/ATHICTIO iHO3eMIiB. JIaTMHU Oyinu MOBHOIIPaBHUMHU yYaCHUKaMHU BCiX
MIPUBATHONPABOBHX BiTHOCHH 1 BOJIOALTH jus commercium. BiqMiHHICTE Bi puM-
CHKHX I'pOMaJIsiH Oyi1a B IyOIiuHONpaBoBiil cdepi, B sSIKii BOHM HE MaJIi IIPaB.

Po3pi3Hsiin 1eKiabKa KaTeropii JIaTuH:

1. [laBHi, siKi Manu jus conubii, a epecenuBIINCH 10 Pumy, aBromarinyHo
HaOyBaJIM pUMCBKE TPOMaJISIHCTBO;

2. JlarnHu-KoOJIOHIAPIl MajM JIMIIE jus commercium — >KHTENl PHUMCBKUX
KOJIOHIH, IKi 3r0JJ0OM HaOyJIM BCiX TpaB PUMCHKHX I'POMAJISH;

3. Jlarunu-toniani (latini Juniani) — pabu, BiAmyIIeHi Ha BOJIO, SIKi HE OTPH-
MaJli ITpaB pUMCHKUX TpoMaasH. L[5 kaTeropis 3a )KOAHUX YMOB HE MoIyia HaOyTH
yOIIYHO-TTPaBOBY MPABO3ATHICTb.

IHozemui (peregrini) BOJIOAUIM HalMEHINIOIO IpaBo3jaTHicTiO. Bech oOcsr
IpaB, sIKi BOHM MaJjlH, pEeryJIlOBaBcsS HOPMaMH jus gentium, siki BIIPOBAJDKYBaB y
XKHUTTS Neperpinchkuid npetop. llle MeHmry npaBo3nartHICT Majiy iHO3EMII, sIKi
IiIKOpEeHi 31 30po€ro B pyKax, TOOTO Ti, 110 BOIOBAIN MPOTH PUMCBKOTO HApOIy
Ta, MOTEPIIBIIH MOPa3Ky, 3nayucs. He Momn criajKyBarH 1 CKjlaJaTH 3aroBit, He
MOIJTH 3ajuiatucs B Pumi um B #oro okonuisx Ha Bigctani 100 Muib mif cTpa-
XOM ITyOJIIYHOTO MPOJIAKy X CaMUX Pa3oM 3 MaifHOM.
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3HayHi 3MiHM B PO3BHUTKY IHCTUTYTY MPaBO34aTHOCTI BinOyaucs B 212 porni y
3B’s13Ky 3 BUJIAHHSIM €IMKTY iMmIieparopa Kapakamim rnpo JapyBaHHS pUMCBKOTO
rpoMaJITHCTBA BCIM JKUTEISIM iMnepii. LM akToM ckacyBaBcs MO/ Ha TPOMa/IsH
i HerpomassiH, (PaKTUYHO MIe3JIa CUCTEMa CTaTyCIB, X04a JCSKUI CHpOILICHUH ii
BapiaHT 3aJIUIIUBCA.

BHHMKAIOTH HOBI IOPUJIMYHI O3HAKH, IO XapaKTEepHU3YyIOTh TPaBOBHU CTa-
Tyc ocobu. 30Kkpema, BUIUISIOTH KaTeropito oci0, siki MaloTh pi3HHUNA o0csT mpas
i 000B’s13KiB: «mraHoBaHi» (honestiores) Ta «Hmx4i» (humiliores). OcoOnuBicTh
HOBOTO IOJIUTY TIOJIsiTajia B TOMY, [0 HAJICXKHICTh JI0 Ti€l 4K iHIIOI Kareropii Oyia
craaKoBoro. Pi3HUIE MK HUMH Oylla TakoX y MaliHOBoMy xapaktepi. ITeprmi
1030aBJSUTHCh CIIATH MOJATKIB Ta MOBUHHOCTEH, sKi crtadyBaiu apyri. [lono
MepIIuX He MOYKHA 3aCTOCYBaTH TOPTYpPH, FaHEOHI Ta TsOKKI nokapanHs. CepenHi
Ta BHIII NUBIUIBbHI i BINCHKOBI Ocaan OysIM JOCTYIIHI JIUIIE JUIS TIEPIIHX.

HactymHi 3MiHM B IpaBOBOMY CT@HOBHIILI 0Ci0 BiOyaHCs Y 3B’SI3KY 3 MpH-
HHATTSIM XpHUCTHSHCTBA K odiuiiiHol penirii Pumcbkoi nepkaBu. Bunukae
iHIIIa CHCTEMa CTaTyCiB, 3a OCHOBY sIKOi OyJI0 B3STO HE TpH O3HaKH (CBOOOIA,
TPOMAJISTHCTBO, CiMCHHA HAJICKHICTB), a JIMIIC OfHA — PEJITiiiHA HAJIC)KHICTH,
TOYHiIIE — cTaBieHHs 10 Hikeiicbkoro cumBoiy Bipu, SKUi OyB NPUHHATHN Ha
Hikeiicbkomy cobopi B 325 porri.

VYce HaceneHHsl iMIiepii 010 IIbOTO CHMMBOJIY BipH TOJUISUIOCH Ha KiJbKa
KaTeropiii:

1. Ocobu, sixi norpumyBanmcsi HikeliChKOTO CHUMBOJNY BipH, Ha3HBaJNCS
personae christiani catholicorum; came Tak BOHH TPaKTyIOThCS B IMIIEPaTOPCHKUX
KoHCTUTYLIsAX. OcoOu 1i€l KaTeropii MOAISUINCH HA KITIPUKIB Ta MUPSIH;

2. Ocobw, sxi He BU3HAIOTh Hikelicbkuii CHMBOII BipH, ajie BU3HAIOTH XpUCTa
i Ha3MBaIOTh cebe XpucTusHamu (personae christiani); cepes HUX MOYKHA BHi-
JIUTH 0CI0, 1110 CIIOBIAYIOTH CUMBOJI BipH, chopMoBaHuit Apiem (personae arianus)
Ta epeTHKiB (personae haeretici), apiaHiii Takox OyJIM €pETUKAMH;

3. Oco0wu, sIKi TOTpUMYBAIIUCS CTAPHX, JOXPUCTUSHCHKUX KYJIBTIB (personae
non christiani), cepex sikux Oynu eBpei (iudaei) Ta BCi iHII HEXpUCTHUSIHU (pagani).

OTke, 0coOH, SIKI HAJIEKAIU JI0 TIEPIIOT KaTeropii, BOJIOIUIN MOBHOIO IIUBIJIb-
HOIO JII€3/IaTHICTIO, TP IbOMY KIIIPUKH, Ha BIZIMIHY BiJl MUPSIH, MaJIU 11I¢ HU3KY
NPUBLIEIB; MEHIIWH OOCST Ni€31aTHOCTI Maja JApyra Kareropis ocid, 30BCiM
oOMexeHH 00CsT Mi€31aTHOCTI Majli HEXPUCTHUSHH. Tak, TIOBHY 3alloBilaJIbHY
3[aTHICTh MaJIU KAaTOJIMIbKI XPUCTUSIHN, HEXPUCTUSIHUA HE MOIVIM CKJIACTH 3aITOBIT.

Tennenuii po3BUTKy npasa B PuMi 3HalWIIIM BiOOpakeHHs y BH3HA4YCHHI
MPUBATHO-ITPABOBOIO CTAHOBHINA pabiB Ta KOJOHIB. 3 pO3MIMpEHHSIM PuMChKOi
JIep>KaBH, YCKJIAJHEHHSIM EKOHOMIYHHMX BIIHOCHH, CTaHOBHUINE pabiB iCTOTHO
MOTIPIIYETHCS] — BOHH OCTATOYHO HAOyBalOTh CTaTyC «3HAPSUISL, 1110 TOBOPUTH).

Pa3zoMm 3 THM, BUBUAIOYM NIPABOBHUII CTAaTycC Ili€] BEPCTBU HACENICHHS, HATpa-
IUIIEMO Ha JIOCHUTH I1iKaBi peyi. 30KkpeMa padCTBO HE PO3MISIA€ThCS PUMCHKUMU
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IOPUCTAaMHU SIK CHIEUU(IYHUNA PUMCHKUH IHCTUTYT — 1 32 CBOEIO CYTHICTIO, 1 32 TIpa-
BOBHM PEKUMOM.

Sk 3aznavae laif, «Bnajga Haj pabamMu € IHCTUTYTOM, 3allO3MYEHHMM juris
gentium, 60 B3arajii B HAPOJIiB MU MOXKEMO MTOMITUTH, 1[0 TOCIOAAPI MAOTh HaJ
pabamu TpaBo KUTTS 1 CMEpTi, 1 10 Bce, 0 HaOyBa€ThCsi paboM, HaOyBaEThCs
rocriogapem» (Incrutymii. 1. 52).

e OinpIr HikaBuid HACTYMHUI QpPArMeHT: «...aJe y TeNepillHii Yac HIKOMY
3 MITaHUX PUMCBKOTO HapOy HE JTO3BOJISIETHCS )KOPCTOKO MIOBOJIUTHCH 31 CBOTMHU
pabamu 6e3 3aKOHHOI MPUYMHM. 3a HaKa30M iMIeparopa AHTOHIHA TOH, XTO Oe3-
MiJICTaBHO BO’€ CBOTO pada, mijyisirae He MEHIIIHN BiIMTOBIATBHOCTI, HIXK TOH, XTO
BOMB uy>Koro pada. | HaBiTh HaJMipHA CyBOPICTh TOCIIOAAPIB 0OMEKYETHCS HaKa-
30M TOTO X iMIleparopa. bo AHTOHIH... HanMcaB: y BUMAJKY, KOJIU O )KOPCTOKICTh
rocrojiapiB BUajgacs HECTEPIHOIO, iX Tpeba NPUMYIYBaTH IIPOJIaTH CBOIX padiB
B iHII pyku. | Te, i iHIIE € CIpaBeAIMBNM, TT03asIK MU HE ITOBHHHI 3JI0BKHBaTH
HaJIe)KHUM HaMm npaBom» (Inctutymii. 1. 53).

[ToctynoBo BinOyBalOThCS 3MIHM Yy HPUBATHONPABOBOMY CTAHOBHIII padiB
(6e3 3MiHNM B iX MyOIIYH-NIPABOBOMY CTATyCl): XO4 BOHH 1 HaJaJli HE BBAXKAIOTHCS
cy0’ekTamMM mpaBa, aje MOCTYIOBO 3 MPAKTHYHUX MIpKyBaHb Oynu (akTHIHO
3aJTy4CHi JI0 YYacTi B IIUBLUILHOMY O0ITY sIK Horo cy0’ektu. [1Jis1 boro Oy BUKO-
pHUCTaHI Taki 3aco0H, SIK HalaHHsI pabaM MeKyJIiio0, a TAKOXK MPETOPCHKI MO30BH 3a
JIOTOBOPAMH, 1110 BOHH YKJIaJIaJIH.

CyTHICTh paOCBKOTO TIEKYJTIIO TTOJIsiraa B HaJaHHi rocrogapeM pady mMaiiHa, a
3r0JIOM 1 3€MEJBHOI JISTHKH, SIKe BPaXOBYBaJIOCh OKPEMO BiJl IHIIIOTO MaiiHa, 110
HaJISKaJIO IIbOMY TOCIIOAApPI0, Ha SIKiM BIH MIT MPOBAJNTH BIACHY TOCHOAAPCHKY
nisutbHicTh (M. 15.1.5.4.).

Pabcpkuii nexyniil ckiaaB LikaBe i He OJJHOBUMIpHE SIBUIIE. 3 OHOTO OOKY,
BiH OyB 3ac0O0OM IiIBUIIICHHS 3aI[iKaBJICHOCTI pada y pe3ysIbTarax BIaCHOI Iparli —
BPELITI TOCTIOAAp KOKHOT MUTI MIT 3a0paTH CBOE MaifHO Ha3al.

3 iHmoro OOKy, MeKylniii craB eQeKTUBHUM 3aco00M 3airydeHHs! pabiB 10
TOPrOBOTO 00IrY, OCKIJIBKH HAsIBHICTh Y HBOTO BiJIOKPEMJICHOTO MaifHa IiJIITOB-
XyBaja JI0 YKJIaJeHHs JIOrOBOpiB, HaOyTTsS HOBOro MaiHa Tomio. HeoOXximHicTh
CTBOPEHHS T'apaHTIi JyIsl TPeTiX 0ci0, sIKi BCTyMaiu B JIOTOBOPH 3 pabamu, KOTpi
MaJli TIeKyIiH, MprU3Bena JI0 TOro, IO MPETOPH MOYald JIaBaTH MO30BHU JIO TOC-
mojapsi, sKUi HajaB MeKynid. BiqnoBinaneHICTh paOOBIaCHUKA B IIMX BUIAIKAX
obmexyBanacs cymoro nekyist (J1.15.1.41).

I{ikaBo, 10 CTOCOBHO TEKYJis JOMYCKaJOCs BUHMKHEHHS NMPaBOBIIHOCHH
Mix paboM Ta oro rocriogapem. SIKIo nekyniii OyB y BUIVISIII TOPTOBOTO MaiiHa,
TO TOCTIOoAap 3 HOro BUMOTaMH 110 pada ONMMHSABCS B «OAHIN KOMaHII» 31 CTOPOH-
HIMH KpenuTopaMu. bimbin Toro, pad Takok MaB IpaBO Ha MO30B MPOTH CBOTO
TOCHOAAPS, SKIO TOM MPOBOIUB PO3PAXyHKH 3 HUM HenmpaBuibHO ([1.15.1.9.6).
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[HmM 3aco06oM 3aydeHHs pabiB y MpHUBaTHUH 00T, 3 BUSHAHHSM 32 HUMHU
KBa3iMpPaBO3AaTHOCTI, OyJIH NPETOPCHKI MO30BH.

3MICT Ta XapakTep TaKHX [1030BIB HaifyacTille 3ae)aB BiJl BULY JisUTGHOCTI pada:

1. Actio institoria mpeTop HajaBaB y THX BUIIJKax, KOJIU TOCIoap Ha3Ha4YaB
paba kepyrouuM CBOIM minnpueMcTBoM. OCKIIBKH BiH JJOpy4YaB pady BECTH CBOi
CIIPaBH, TO HA HBOTO Jisirajia BiJOBIAAIBHICTD 3a JIii paba y MOBHOMY 00Cs3i.

2. Actio exercitoria HaJjaBaBCs y BHIIaJIKy BUKOHAHHS 3000B’s13aHb 32 JIOI0-
BOpaMH, yKJIaJICHUMH pabOM — KalliTaHOM Cy/THA.

3. Actio quod jussu HajaBaBCs TOJI, KOJM pad yKIIaJaB JIOTOBip HA MiJCTaBi
MoTepeIHbOT JJOMOBJICHOCTI CBOTO rOCHozaps 3 TPeThoto ocoboro. Tyt rocnonap
BIZINOBIJIaB y MMOBHOMY 00CSI31.

4. 3aactio de in rem verso rocroiap BiJilOBi1aB y MeKax OTPUMaHOTr0O MaifHa,
3a joroBopaMu paba, BHACIIJIOK SIKUX 1€ MaliHO TEPEHIIIIo IO HbOTO.

5. HoxkcampHUil — rocnogap BiJIIOBiJaB 3a IIKOMY, 3arojisHy HOro padom
iHIII# 0COOI.

Takum unHOM, 0OCST yuyacTi pabiB y mpuBaTHOMY 00iry OyB JOCTaTHBO IIHUPO-
KHM, 1110 JI03BOJISIE TOBOPUTH TPO iICHYBaHHS B HUX peasibHOI, X04 1 00MEXKeHO1,
NpaBoCy0’ €KTHOCTI.

Jocuts cBoepinHuM Oyiio craHOBUIINE KOJIOHIB. KosoHM — 11e opeHzapi 9ysxoi
3eMJIi, aJie 0COOKMCTO IMOB’s3aHI 3 TOCIONAPEM 3eMJIi TUIbKH 3000B’sI3aHHSAMU 3a
JIOTOBOPOM OpPEH/IM. 3T0JIOM BOHH TOCTYIIOBO IMOTPAILISIOTH y 3aJICXKHICTH Bij
TOCIOJIapiB JAUISHOK, I[bOMY CIIpHsUIa KPEAMTOpChKa 3a00proBaHiCTh Ta HH3Ka
3aKOHO/IaBUMX pillleHb. Tak, KOJOHM MO OyTH IPUMYCOBO ITOBEPHYTI Ha CamMo-
BUTBHO 3aJIMINCHI HUMH NUTTHKH. [ToTiM Oyiio 3a00poHEHO MpoiaBaT 3eMIIro 0e3
KOJIOHIB, III0 HBYTH Ha Hiil. OTke, BOHH HE T030aBIICHI MPaBO3aTHOCTI y cdepi
LUBUIBHNX BIJIHOCHH, ajie TIPUKYTI JI0 3€MJIi, Ha SIKiii BOHH KUBYTH Ta 00pO0IIs-
10Th. KosoHar OyB cBOEpiTHUM MPOTOTUIIOM KPINaIbKoro rnpasa.

[IpaBo3narHicTh BUHUKAa€e B pe3yibrari HapoKeHHs (MPHPOAHiH cnocid)
i BiamynieHHst Ha cBoOoxy padiB (wTyuHui crioci0). [lpupoxnuii crocid BKiO-
Yae Taki yMOBU: HapO/PKEHHS B/l BUILHOT MaTepi, HassBHICTb JIIOICHKOTO BUIVISILY,
ITicIIsl HApOPKEHHST OyTH >KUBMM Xoua O Kimbka XBwinH. LlITyuHnM criocobom
HaOyBaloTh MPaBO3JaTHICTH palu.

[TpunuHeHHs MPaBO3JaTHOCTI TAaKOXK BiAOYBa€ThCS MPUPOJHNAM Ta ITYYHUM
CIOCOOOM.

Ipupoanuii crocido Mae MicIie y BUIIAJAKY CMEPTi IPaBO31aTHOT 0cOo0H.

HITyunuii criocid HacTae B pe3yibTaTi 00MEKEHHs TPaBO3aTHOCTI, SIKe Ha3H-
BaeThes capitis deminutio. e 0OMexeHHsI HACTYTIAIO B pE3yJIbTaTi BTPATH OJJHOTO
31 cTaryciB (CBOOOIM, TPOMaISTHCTBA Y CIMEHHOTO0).

Capitis deminutio OyJna BiZioMa TPhOX BH/IIB:

1. Capitis deminutio maxima — MakCUMaJIbHE OOMEKEHHS MPaBO3aTHOCTI,
HacTae MpH BTpaTi crarycy cBoOoau. Brpara cBoOGoan o3Hauana TakoX BTpary
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W IHIIMX CTaTyciB — rpoMajasHCTBa 1 ciM’i. HacTynana B pa3si moTparmisiHHS 110
TIOJIOHY, 32 BUNHEHHSI KPUMIHAJIBHOTO 3JI0YMHY, 32 HEB/SYHICTh BUIBHOBIITYIIIE-
HUKa (KOJHIITHHOTO pada) CBOEMY rOCIOAAPIO.

2. Capitis deminutio media — cepeiHe 0OMEKEHHS MTPABO3AaTHOCTI, O3HA-
Yajio BTpaTy CTarycy IpoMaastHCTBa. 11 pUMIISIH BOHO CYTIPOBOIXKYBAJIOCH 1€ 1
BTPATOI0 CIMEHHOTO CTaTyCY.

3. Capitis deminutio minima — MiHiMaibHe OOMEXEHHsI NPaBO3IaTHOCTI,
XapakTepHe JIMIIe JUIsl PUMIISH, sIKi, BTpadatoun craryc familiae, 30epiranu nsa
IHIIII CTaTyCH.

OOMeXeHHS! TTPaBO3/1aTHOCTI MOIVIO CTaTH PEe3yJIbTaTOM 3MEHIICHHS Ipoma-
JITHCBKOT YECTi, sIKa Majia pi3Hi BUIU:

1. OronomreHHs rpoMajsiHMHA persona intestabilia — o3Havae, 110 BOHA He
MoOe OyTH CBiJIKOM;

2. OrononreHHs rpoMajsiIHMHA persona infamia — o3Ha4ae 0OMEKeHHS MpaBa
BHUKOHYBaTH 00OB’SI3KH, SIKI MOTPeOYIOTh NOBipH (OyTH OMIKYHOM) SIK pe3ysbrar
HEYECHUX BYMHKIB (TOJBIHHI 3apy4lHH, HEHAJIS)KHE BHKOHAHHS OOOB’SI3KIB B
JIOrOBOPI);

3. OroJiomeHHs: rpoMajsiHAHA persona turpis — o3Hayae OOMEXKEHHsI Criaji-
KOBUX MpaB 0ci0, siki 3aiiManucst raneOHUMHU Tpodecisimu (TIOBIT, Tiaaiaropw,
aKTOpH).

OTxe, BUCHHS PUMCBHKHX FOPHCTIB TPO (DEHOMEH INPaBO3/1aTHOCTI 3HANILIO
CBOE BiJJOOpa)KeHHS B MPABOTBOPYIM Ta MPaBO3aCTOCOBYIH IISTIBHOCTI TPETOPIB
1 JIeSKHUX 1HIIUX MAriCTPaTiB, y MONAIBIIOMY CIIY>KHAJIO OCHOBOIO IJISi PO3POOKH
€JIEMEHTIB MPAaBOBOTO CTaTycy 0coOu. JIoCHTh MIMPOKO el IHCTUTYT 3aCTOCOBY-
BaBCs B PI3HUX (hOpMax IUBUIBHOTO MPOIIECY i Yac PO3MISALY CYJIOBUX CIIPaB Ta
3r0JIOM 3a3HaB PELENIii Mopsi 3 IHIIMMHU BaXKJIMBUMH HOHSTTSIMU Ta KaTeropisiMu
y HalliOHaJbHI MPaBOBI CUCTEMH PO3BHHEHHX JCPIKaB.

B
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B0

Jlozuncbkuii FOpiii PomanoBuy

doyenm xageopu aOMiHICMPamu8HoO-nPaBoBUx OUCYUNIITH
JIb8i8CbK020 Oeparcashoo yHigepcumemy eHYmMpIWHIX cnpas,
KaHOuoam opuouyHUxX HayK
(m. JIvsis, Vkpaina),

Bypkajo Mapis

3000y6au euwyoi oceimu I1-20 Kypcy wpuduunozo gaxkyiomenmy
JIvgiecbKo20 depaicadnozo yrigepcumenmy HYMpPIWHIX cCnpas
(m. JIvsis, Yxpaina)

ITPABA TA CBOBOJU JIIOAUHU I TPOMAJIAHUHA B KOHTEKCTI
AIMIHICTPATUBHO-ITPABOBOTI'O PET'YJIIOBAHHSA

Po3yMiHHSI TIpaB JIFOJMHY SIK ii IEBHUX MOXIIMBOCTEH MOXKHA 3yCTPITH y Tpa-
151X Oararbox ropucTiB. Lo 3 cTocyeThes pi3HUX IHTEpIpeTAalii 1HOTO MOHATTS
y Cyd4acHiil HayKoOBiH JIiTepaTypi, 3a3HaYMMO, 1110 BOHU MOXYTh OyTH NpHUBE/ICHI B
Hali3arajJbHINIOMY BUIIISIL 10 TaKUX:

1) mpaBa JIIOIMHY — 1€ IEBHUM YHHOM YHOPMOBaHa ii cB000/a;

2) npaBa JIIOIMHY — I1€ TIeBHI 11 moTpedu uu iHTepecy;

3) mpaBa JIFOMHY — [1€ BUMOTH ITPO HaJJaHHs TIEBHUX OJ1ar, CKepOBaHi CyCIib-
CTBY, JIep>KaBi, 3aKOHOJIABCTRY;

4) npaBa JITOIMHY — 11e IEBHUH BUI popMa iCHYBaHHSI, CIIOCIO MPOsIBY ) MOpaTi.

Bauumo, 110 iCHYIOTh Pi3HI JyMKH IIPO TIOHATTS NpaB JIOAWHU. €auHe, B
94OMY 30irar0ThCsl yMKH O1IBIIIOCTI BUCHUX, — 1€ T€, IO MPaBa i CBOOOIU JTHOIUHH
MaroTh MPUPOJTHUN XapaKkTep, € HEBITUy)KYBaHUMH i HEBiJl’EMHUMH BiJl CyTHOCTI
Ta MPHUPOJU OCTAHHBOI. Y IIbOMY 3HAYCHHI ITpaBa JIOAWHHU OTPUMAIH BUCOKE CyC-
MUIbHE BU3HAHHSL.

[Turanust npas 1 cBOOO JIFOIMHN Ha CHOTO/IHI € TAKOK HAWBasKJIMBIIIONIO MIPO-
0JIeMOI0 TOJIITUKH JIEpXKaB CBITOBOTO CIiBTOBapHCTBa. JIIOICTBO, sIKEe MPOWIILIO
4yepe3 CyBOpi BUMIPOOOBYBAHHS JIBOX CBITOBHX BO€H, 031Ul KPHBABHX JIOKAJIb-
HUX KOHQJTIKTIB, TEPEKMIIO KOPCTOKI AUKTATYPH, JIHIIIIO BHCHOBKY, III0 HE MOXeE
OyTu Mupy 1 37maronu Ha 3emili, He MoXe OyTH OpraHi30BaHOTO, IIMBiTI30BAHOTO
JKUTTs 0€3 rapaHTii OBary J0 JIFONWHH, ii TipaB, cBOOO 1 moTpeO.

IIpobnemu aIMiHICTPAaTHBHO-IIPABOBOTO 3a0€3MEUCHHS IPAB 1 CBOO O] JTFOIUHH
Ta rpoMaJsTHUHA JOCHIKYBaIK Taki BucHi, sk B.b. Apep’sHoB, O. D. Auapiiiko,
O. M.Baunypxka, 1O. I1. buTsik, 1. JI. boponin, I. I1. [onocuiuenko, C. T. [oHuapyk,
C. B. Jonin, P. A. Kamroxxuuii, SI. M. Ksitka, C. B. Kisanos, B. K. Konmnakos,
0O.B. Heroguenko, B. I1. Cton6oBuii Ta iH.

Ha nymxky 1. JI. BoponiHa, akTyajabHICTh JOCIIHKCHHS MPOOIEMH aaMiHi-
CTPaTUBHO-IIPABOBUX CIOCOOIB 3aXUCTY MpaB i CBOOO JIIOMHM Ta TPOMaISTHUHA
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3yMOBJICHA TAaKOXK HEOOXIJIHICTIO IiJBHIICHHS PIBHS IPaBOBOI KyJIBTYpU Hace-
JICHHS, 3MIHOIO ITPAaBOBOI CBIJJOMOCTI, IOPUAMYHOTO MHCJICHHS IPAlliBHHUKIB
IIPaBOBCTAHOBIIOBAJIBHUX 1 IPABO3aCTOCOBHHUX OPraHiB B YKpaiHi, (hopMyBaHHIM
y HUX MO3UIIIH MPIOPUTETHOCTI 3a0¢3ICUCHHS TIPaB Ta CBOOO]T JIFOJMHU 1 TPOMa/Isi-
HUHA HOPMaMH aJMiHiCTpaTHBHOTO mpasa [1].

OcoOIMBOIO 03HAKOK MPABOBOTO PETYJIFOBAHHS € HASBHICTH CIICIU(IYHOTO
MeXaHi3My, 110 3a0e3rneyye e()eKTHBHICTh NPAaBOBOTO BIIMBY Ha CYCHIUIbHI Bill-
HOCHHH, a KOMIUIEKC ITPABOBHX 3aC00IB, 3a JOMOMOI'0IO SKHUX 3[IHCHIOIOTH TaKHi
BILUINB, ()OPMYE TMOHSTTSI MEXaHI3My IPAaBOBOTO peryntoBaHHs. [lorsian HayKoB-
LB Ha CTPYKTYPY METOJy TPABOBOTO peryioBaHHs pisuarhes. Tak, C. T. [onuapyk
BBaXKae€, 1[0 MEXaHI3M aJMiHICTPaTHBHO-IIPABOBOTO PETYIIOBAHHS — I CHCTEMa
aJIMIHICTPaTHBHO-TIPABOBHX 3aC0O0IB (€JIEMEHTIB), 3a JJOMOMOTOIO SIKMX 3/1iHCHIO-
I0Th TIPAaBOBE PETYIIOBaHHS (YIOPSIKYBaHHS) CYCHUIBHMX BiHOCHH Yy cdepi
JiepikaBHOTO yrmpaBiiHHSA. CTPyKTypy MeEXaHi3My aJMiHiCTpaTHBHO-IIPABOBOTO
pEryJIIOBaHHSI CTAHOBIISITH AJMiHICTPaTHBHO-TIPABOBI HOPMHM, aKTH TIIyMadeHHs
W aKTH peaiizaiii aJMiHICTPaTHBHO-TIPABOBHX HOPM, aJMiHICTPaTHBHO-IIPABOBI
BiTHOCHHU [2, c. 23].

C.B.KiBanoB cTBepmKye, 110 OOOB’SI3KOBUM CIIEMCHTOM MEXaHI3My ajMi-
HICTPaTHBHO-TIPABOBOTO  PETYJIOBAHHS € aJMIHICTPAaTUBHO-NIPABOBI HOPMH,
TOOTO TIpaBWJIa MOBEIIHKH, 1[0 BCTAHOBIIIOE YHM CAHKIIOHYE JepikaBa Ta SIKi €
000B’SI3KOBHMHU JIJIsl BAKOHAHHS. TaKo)K BasKJIMBOIO CKJIJIOBOIO MEXaHI3MYy aMi-
HICTPaTHBHO-TIPABOBOTO  PErYJIIOBaHHS IOCTAIOTh  aJMiHICTPATHBHO-TIPABOBI
BimHOCHHY [3, c. 16].

A.C.BacuibeB BBaxae, 110 METOJ IPABOBOTO PETYJIIOBAHHS — 1€ KOMIUIEKC
puiioMiB, 3ac00iB i CIIOCOOIB MTPABOBOTO BIUIMBY Ha CYCIUIBHI BIJIHOCHHH, IO
CTaHOBJIATH NMPEAMET MEBHOI rayy3i npasa. [ agMiHicTpaTHBHOTO IMpaBa, sIK i
JUtst OyIb-s1KOT 1HIIIOT raiTy3i paBa, XapakTepHUM € BAKOPHCTAHHS BCi€T CyKYITHOCTI
MpUHOMIB 1 3aC001B, 3yMOBJICHUX CYTHICTIO IOPHIMYHHUX HOPM, IIIO CHPSIMOBaHi
BITOPSIJIKOBYBATH Ta PETYIIIOBATH CYCIIIbHI BiiHOCHHH [4, c. §].

OTxe, aJMIHICTPaTHBHO-TIPABOBE PETYJIIOBAHHS 3axXHCTy TIpaB i CBOOON
JIIOJIMHU Ta TPOMAASHUHA — II€ CHCTeMa aJMIHICTPaTUBHO-IIPAaBOBHUX 3ac00iB
(eneMeHTIB), 3a TOTIOMOTOXO SIKUX BU3HAYAOTh KOMILICKC OpPTaHi3aIliitHuX i crierri-
QIBHUX 3aXO0[IB, CIIPSIMOBAHUX HA OXOPOHY, 3aXUCT Ta rApaHTyBaHHS TXHIX MpaB i
cB00O/I, MPO(DITaKTUKY MPaBONOPYIIEHb Y Lii cdepi.

CnHCcoOK BUKOPHCTAHUX JKepeJt

1. Bopooin 1. JI. AnmiHiCTpaTHBHO-IIPABOBI CIIOCOOM 3aXMCTY MpaB Ta CBOOOI
JIIONUHY 1 TPOMaJsHUHA : aBroped. IuC. ... n-pa ropun. Hayk : 12.00.07.
Xapkis, 2004. 38 c.

2. Tonyapyx C. T. AnminictparuBHe npaBo Ykpainu. 3aransHa Ta OcoOnuBa vac-
TuHU : HaBY. moci6. Kuis : HABC, 2000. 240 c.
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3. Kisanos C. B. AnMiHicTpaTuBHE ITpaBo Ykpainu : HaBd. 1moci0. Oxeca : FOpu.
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4. Bacunveg A. C. AIMiHICTpaTHBHE MPaBO YKpaiHu : 3arajbHa YaCTHHA . HABY.
noci6. Xapkis : Omniceeit, 2002. 288 c.

e

Jly Anena OsiexcanapiBHa

cmyoenmka 1 kypcy mazicmpamypu ¢haxkynomemy ynpagiints ma eKOHOMIKU
Xmenvruyvkoeo yHisepcumemy ynpasninua ma npaea imeni Jleonioa FO3vko6a
(m. XmenvHuyokuil, Yxpaina)

MEXAHI3MH ®OPMYBAHHS BIIKPUTOI'O YPAAY:
MPAKTHKA 3APYBI)KHUX KPATH

BigkpuTtuii ypsia po3mIsIAETHCS SIK CUCTEMa MEXaHI3MiB 1 MPUHIIUIIB OITH-
Mi3aIlii B3a€MOJIl BIagu i CyCHiJIbCTBA, IO CHPHUSAE TMOAOJIAHHIO AHTArOHI3MYy
00’ekTa i cy0’eKTa yIpaBliHHs, HEJOBIpU 3 OOKY IpOMaJIsH IHCTUTYIISIM BIIaIH.
BiH € npocTopoM 00rOBOpPEHHS CYCHIUIBHUX Ta yPSIOBHX IHIIIaTHB.

BigkpuTnii ypsin 3abe3nedye, no-nepiie, NogodanHs 3aKpUTOCTI POy pr
NPUIHATTS pillleHb OpraHaMu ITyOJIiuHOT BIagu Oyab-sIKOTO PIBHS, IO POOHMTH
iHpOpMaNiiiHy CHCTEMY JIep)KaBU KOMYHIKaTHBHO BiIKPHUTOIO; MO-ApYyTe, MOMIYK,
anpoOaIlio Ta yrpoBaPKeHHSI MEXaHi3MiB BIUIMBY 3 OOKY COIlyMy Ha IPUHHATTS
BJIaJIHUX DILIEHb, IO JO3BOJISIE pealizyBaTH MEXaHI3M KOJEKTHUBHOI Iii, sIKMA
JIEMOKPATHU3Y€ MPOIIeC YIPaBIiHHS.

OnHa 3 OCHOBHHUX ijIel BIIKPUTOTO ypsily — 1€ cowiaiizalist iHpopmarrii,
TOOTO BCe mmpIne i BUKOPUCTAHHS CYCIUILCTBOM, IO #JIe OJJHOYACHO B TPHOX
HarpsMax: Bil Ypsy O TPOMaJsiH; BiJl TPOMAIsIH JI0 ypsiiy; BCEpEeIuHI Jep-
JKaBHOTO amapary. [Ipy 1boMy HACTYNHHMM EBOJIOIIHHHM KPOKOM MOXKE CTaTH
colianizanis aJAMiHICTPaTUBHUX TOCIYT 1 MPOIECIB HIISIXOM 3alyuyeHHs OKpe-
MHX KOPUCTYBayiB, a TAKO)X OHJIAWH-CIUIBHOT JJIsl BAKOHAHHS YaCTUHH MPOLIECIB
myOIiyHOTO ympaBiiHHs abo Uit iX TpaHcdopmallii 3a paxyHOK BHKOPHCTaHHS
30BHINIHIX JaHUX 1 qoaatkis [1, ¢. 316].

JlpyruM BasKJIMBUM acIleKTOM € BCe OLTBII IIMPOKE BUKOPHUCTAHHS ITyOItiu-
HUMHU OpraHaM¥ THX CaMHX TEXHOJIOTIH, IO JIOCTYIHI MacOBOMY CIO)KHBAa4eBi
Ta MIUPOKO HUM BHKOPHCTOBYIOTHCS, TOOTO XMapHi TEXHOJOTIi Ta TEXHOJOTii
coliabHUX MepeX. PymiiiHnMu crniamu boro mpouecy € sik OaskaHHs 3HU3UTH
BUTpATH Ha yTPUMAaHHS JIEP>KaBHOTO arapary, Tak 1 IparHeHHs HaJlaroJnTH edek-
THUBHY B3a€MOJIII0 3 TPOMa/ISTHAMH.

VY cBo 4epry, rpoMajisiHy, sIKi OYIKYIOTh OLIBIIOT MPO30POCTI BiA ypsiy,
MOBUHHI OyTH TOTOBI 3a0€3MEYWTH BIACHY OLIBIIY TPO30PICTh, TOOTO Ypsin
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TEX BUBYAE Ti JIaHI, MO X CHOXKKUBadl OMyOJIKYyBaJIH y BIIKPUTOMY JTOCTYIIi, Ta
BHUKOPUCTOBYE iX y NMO€AHAHHI 3 NEPCOHAIBHUMH JIAaHUMHU, IO 30epiraroTbcsi B
nepxasHux B [2, c. 117].

Takox citiji 3a3HaUUTH, 10 AESKI 3aBIaHHs, TOTPeOH Ta CIOIBaHHS BiIKpH-
TOTO ypsiJly YaCTKOBO CyIlepeyarh OJJHE OJIHOMY:

— MIIBUIIICHHS MPO30POCTI 3apaju 30UIBIIICHHS JTOBIPU 0 MisUIBHOCTI PI3HUX
T'JIOK JIep>KaBHOT BIIaJIH;

— 3MEHIICHHS TAraps, MOB’SI3aHOTO 3 BUKOHAHHSM 3BEPHEHb Ta 3alMTIB Ha
OCHOBI 3aKOHOJIABCTBA PO CBOOOIY MOCTYITy JIO JEp)KaBHOI iH(popmallii, TOOTO
YUM OiJIbllle MaTepiaiiB PO3MINIYETHCS Y OHJIANH, THM JIETe BUKOHYBAaTH TaKi
3aIUTH, IPOCTO TIEPECHANPABIISIIOYHN 3aUTyBadiB Ha BIAMOBIHI BeO-callTH;

— HaJlaHHS MyOJIilll BUX1THUX MacUBIB JaHUX, a0W Ha I[iil OCHOBI MOXKHA OYII0
3pOOHTH IOCh KOPUCHE 1 CTBOPUTH 1HHOBAIMHI TOCIYTH, BiJl SKHX, 3pPELITOIO,
BUTPAIOTh IPOMAJISTHH;

— HaJlaHHsI MyOIilli BUXITHUX MACHBIB JIaHUX, a0 BOHU JIOTIOMOTJIH JICPIKaB-
HUM OpraHaM BUSBUTH HEBIIAMOBITHOCTI 1 MiIBUIIUTH SIKICTh JaHUX;

— HaJIaHHs MOl BUXITHAX MAaCUBIB JJAHHX, 00 32 JOIMTOMOTOK IPOMAJISH
BUDILINTH paHillle HasBHI Ta mpoliieMu B IyONiYHOMY YNpaBJiHHI, SIKI IIOWHO
BUHHKIIY;

— HaJaHHs MyOMill BHXiJHUX MacHBIB JJaHUX, 00 3MYCHUTH 3pOOHTH T€ X
came iHII JepKaBHI OpPraHy, JOMaralouuch THM CAMUM BHYTPIIIHBOI TIPO30POCTI
JISUTBHOCTI IepyKaBHUX OPraHiB TaKoo K MIpOIo, sIK 1 30BHIIIHBOI, Ta 1H.

3aJIe’KHO Bifl TOTO, III0 € OCHOBHOIO PYIIIMHOIO CHIJIOIO BIJIKPUTOCTI, 3MIHIO-
€THCSI 3MICT IIi€] BIIKPUTOCTI, TaK CaMo, SIK 1 pO3IOALT 3yCHIlb, 3 PI3HUX HAIPSMIB
BXKHBAIOTHCS CTPATerii Ta IIaHKu O0Y/I0BU BIIKPUTOTO ypsIy.

OjHUM 13 TIPUHIUIIB, 3aKJIaJeHUX Yy MapTHEPCTBI, € MOBHA 3BITHICTH Ypi-
JIB KpalH-y4acHHIb Mepe/l HallilOHAIBHUMHU Ta MDKHApPOJHUMH KOHTPOJIBHUMHU
OpraHi3alisiMH, 1110 3/[aTHEe 3HAYHOI0 MipOIO MOCIa0UTH TONITHYHNIN CyBEpEHITET
kpainu. Tomy KpaiHH-y4acHHIlI TapTHEPCTBA POKYCYIOThCSl Ha BU3HAUYCHHX ITPio-
puretax. ToOTO OfHI ep>KaBU 3BEPTAIOTh HAMMWIBHINIY yBary Ha BIJIKPHTI JaHi,
iHII — Ha 60POTHOY 3 KOPYIILIEO, TPETI — Ha IHTEPAKTUBHICTh, 3BOPOTHUH 3B’ I30K
JIepKaBH 1 TPOMaISTHCHKOTO CYCIIbCTBA TOIO. [Tpn 1iboMy KOJKHa JieprkaBa camo-
CTIHO JAeKJapye IHIMBIITyadbHHU HAOIp KIFOUOBHX 3aBJIaHb Ta MCXaHI3MIB Y
paMKax BIIKPUTOCTI 3 ypaxXyBaHHSIM HAI[IOHAJTBHUX OCOOIMBOCTEH, 10 € Mpiopu-
TETHUMH JUUISI PO3BUTKY BIJKPUTOCTI Ha HAWOMMK4l yacoBi pamku [3].

Pa3zoMm 3 TMM JOpOXKHS KapTa BIIKPUTOTO Ypsay KpaiHH, IO NpHUETHAIACT
JI0 IHII[IaTUBU MAPTHEPCTBA, Nepeadadae 3alydcHHs JCpPKaBHU 3 yCIiX MOpYyIIe-
HUX IWTaHb TapTHepcTBa. Ll kapra moBuHHa OyTH Opi€HTOBaHA HA BUPIIICHHS
HalaKkTyaJIbHIIMX TpoOJeM 3a0e3MedeHHs] BIIKPUTOCTI JEPKABHUX IHCTUTYIIN
3 ypaxyBaHHSIM HalllOHAJILHUX OCOOJMBOCTEH y Cy4yacHMX ymoBax. Ha Hactyn-
HOMY eTari po3BUTKY JUIsl KpaiH CBITY HaHaKTyaJIbHIIINM € YITPOBAPKCHHS TaKUX
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MeXaHi3MIB 3a0€3MeueHHs BIIKPUTOCTI ypsily: MEXaHi3M BIIKDUTUX JIaHUX, aHTH-
KOPYMUIHHAN MeXaHi3M, MeXaHi3M JIeKJIapyBaHHs JIOXOJliB, MEXaHI3M CyCITIbHOT
iHIIIaTHBY.

MexaHi3M BIJKPUTHX JaHUX € (PYHJAaMEHTOM, Ha SIKOMY Ma€ OyayBaTHCs BCS
cucrema BiKpuToro ypsiay. Binkpuri nani (Open Data) — 1ie He TUTBKH PO3KPUTTS
iH(dopmarii mpo AiSUTbHICTh HAIIOHAIBHUX, PEriOHAIILHUX Ta MICIIEBUX OpPraHiB
BJIJIM, 11 TEXHOJIOTTYHUI MEXaHi3M, 1110 HaJa€ MOXKJIMBICTb, 3 OAHOTO OOKY, aKTH-
Bi3yBaTH CYCHUILCTBO i JaTH MOMKJIMBICTH HEKOMEPLIITHAM OpraHi3aliisiM i IpocTo
AKTHMBICTaM BHKOPHCTOBYBATH IIi IEPBUHHI J]aHI B paMKaX BCUIIKHAX CYCIUIBHUX
MPOEKTIB, Ta 1 31IHCHEHHS IIMBIJIBHOTO KOHTPOJIIO 32 JisUIBHICTIO BIIAJIH.

3 iHI0ro OOKY, 1€ 1a€ MOXKIIMBICTh Oi3HECY CTBOPIOBATH KOPHCHI KOMEPIiHHI
MPOAYKTH a00 MOKpalyBaTH BKe HasiBHI. JlepxaBa, y cBOIO uepry, IoBMHHA HaJla-
BaTH JaH1 y IPUIATHOMY JJIsl YNTAHHS e-BUIIIsAL O€3 JTiIeH31HNX, IOpUANYHUX Ta
IHIIUX OOMEKEHb Ha IXHE MO/ANbIIEe BUKOPHCTAHHSI.

OCHOBHOIO METOI0 po3MimIeHHs iH(opMarii y Gpopmi BIIKPUTHX AaHUX € GOp-
MYBaHHSI YMOB JUIsi OTPUMaHHS MaKCUMaJbHOTO MIKHAPOIHOTO, MOJIITHYHOTO,
€KOHOMIYHOTO Ta COLIaJIbHOTO e(eKTY BiJl BUKOPUCTAHHS BIIKPUTUX JJAHUX yCiMa
YYaCHUKaMHU: JIepKaBolo, OI3HEC-CTPYKTYpaMH, CyCIUILCTBOM. Po3MileHHs
opranaMu nyOmiyHoi Biaau iHpopMmanii y GopMi BITIKPUTHX AaHUX CHPUSIE: M-
BUILECHHIO BIJIKPUTOCTI OpraHiB MMyOIivHOT BJIa 1 BCiX piBHIB; MyOIiKalil JaHuX y
(hopmari, 3py4HOMY ISl aBTOMaTHYHOTO OOPOOJICHHS 3 MOAAIBIINM BUKOPHCTaH-
HSIM TX JIJIsI CTBOPEHHSI JI0AATKIB 1 CepBiCiB; pO3MIMpPEHHIO iH(OopMaIiiHOi 6a3u st
aHaJIi3y Ta BUKOPHCTAaHHS Oi3HEC-CTPYKTypamH, HayKOBO-JOCIIJHUMH OpraHiza-
LisIMH, HAaBYAJIbHUMU 3aKJIaJlaMi, IPOMaJITHAMU B iHTEpecax CBOET AisTIbHOCTI.

OcCHOBHa IIHHICTh BIIKPUTHX JaHUX BUSIBISIETHCS NTPU MaKCHMAaJIbHO ITHUPO-
KOMY BUKOPHCTaHHI €-CepBiCiB (e-10JaTKiB) Ha OCHOBI BIIKPHUTHUX IaHUX. 3
oxHoro Ooky, 1ie inBectuuii IT-komnanii, a 3 iHmoro — aepxasu. s ycminr-
HOTO 0ajlaHCy iHTepeciB HEOOXiHO SK MOMYJSPU3YBaTH TEMY BIIKPUTHX JaHUX
B I T-criiBTOBaprCTBi, BUCBITIIIOBATH K ICTOPIIO YCIIIXY, TaK 1 paHXyBaTH NPiOpH-
TETH 3 PO3KPUTTS iH(popMalii B opraHax Biaau. CBIiTOBa IPaKTHKA MOKA3YE, 110
cam (hakT BIIKPUTTS JaHUX, 10 OMKUCYIOTh JISUIbHICTh OPraHiB BIIA/U, CTUMYJIIOE
rpoMajisiH OyTH OUTBII iHPOPMOBAHMMH PO MOXKIIMBI MPOOIEMH i MEPCIIEKTHBH
B3a€EMO/II1, @ OTXe, OpaTh ydacTh y MOKpAIEHHI cuTyallii y BBIpeHiH BiJOMCTBY
chepi B MaiiOyTHbOMY. BiIKpUTHMH MOXYTh CTaTW JaHi Halpi3HOMAHITHIIIUX
rajy3eil rocronapctsa abo cdep MisUbHOCTI MicTa. Hrkue HaBelneHO MPUKITA TN
MAacHUBIB JaHUX, BIIKPUTTS SIKUX CYCITLIBHO KOPHCHE Ta SIBJISIE CYCIIIbHY IIIHHICTh
JUISL TPOMAISTH:

1. Icropis Ta craTMCTHKa MPHUIOJ, IO CIPHUYMHWIN 3a0pyJHEHHS HaBKO-
JMIIHBOTO cepepoBuiia. Taki MaHi MOXKYTh MICTUTH JAaTy, Miclie B MicTi Ta
omuC MPOoOJIeMH, 10 TpU3BeEa 10 3a0pyIHCHHS a00 1HIINOT 3MiHU B CKOJIOTIYHIM
cHTYyarii.
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2. CrarucTvka 3AIHCHEHHS KpPUMIHAIBHUX Ta IHIIMX IPaBONOPYIICHb.
Bxuttouae nary, yac, miciie, BUJ] IPaBOTIOPYIISHHSI, iH(OPMAIIiO 11010 BANHEHUX
MIPaBOIOPYILIEHD Ta MOTEPIIJIMX IPOMA/ISH, HINY CYIyTHIO iH(OPMAIIO.

3. Crarucruka CTUXIHHUX JIMX i CIPUYMHEHUX HUMH MartepiabHUX 30UTKIB.
Crin ¢ikcyBaTtu MicIie, 4ac, THIT JIUXa, KUTBKICTh TIOCTPAXKIATUX TPOMAJISH, OIli-
HeHy (piHaHCOBY BapTiCTh 3aMOMISTHOTO 30HUTKY.

4. CrartucTHKa 3aKymiBelb, sIKi 3A1IHCHIIO MicTo. [0 MacuBY JMaHUX BKIIO-
YaeThCs JIaTa 3aKyIiBii, ii CKiIam Ta o0car, (iHaHCOBa BapTICTh, BIIAMOBIIAIbHE
BiZIOMCTBO.

5. XapaxTepucTHKa BoIoiM MicTa. OnuCcyeThCst MiCIie po3TalllyBaHHs, Ha3Ba,
€KOJIOT1YHI XapaKTepUCTUKK BOAOIM (piBeHb 3a0pyIHEHHS BOJM). AHAJIOTIUHY
CTaTHCTHKY MOXe OyTH HaBeAEHO /s MapKiB Ta 3allOBITHUX 30H.

6. Xapakrepuctuka O00’€KTiB y cdepi OCBITH, OXOPOHH 370POB’S.
OmnucyeThbest Ha3Ba, MICIE PO3TAIlyBaHHS, PIBEHb SKOCTI IMTOCIYT, 110 HaAal0ThCs,
CIIMCKH CIiBPOOITHUKIB, Oyb-5IKi 1HIIII KOPHCHI XapaKTEePUCTHKH, 110 (DiKCYIOThCS
y 3BITHOCTI MiCHKHX BiJIOMCTB II[0 PETYJIFOIOTH KOKHY cepy.

7. XapakTepucTHKa O00’€KTIB KyJIbTypH Ta KyJIBTYPHOI CHaJIIUHU.
[Ty6nixkyeTnest iHpOpMaltis o0 TeaTpiB, KIHOTEaTPiB, aM’ ITHUKIB apXITEKTYpH
Ta MUCTEITBA, 110 iICHYIOTh Y MICTi.

8. BiamoBigHO, MOXIIMBI HAOOPH NaHUX, IO XapaKTEPHU3YIOTh JKUTTEISUIb-
HICTH MiCTa, MOXKHA MOCTYIIOBO HapOIIyBaTH Ta IMyOIiKyBaTH Ha BiJIIOBITHOMY
odiniitnomy iHdopmariiiHoMy pecypci, NPUCBIYCHOMY BIIKPHTHM JIQHHM.
HaiiBa)XJIMBIIMM €JIEMEHTOM pPOOOTH 3 BIJKPUTHMH JIaHHMHU € TXHE HaJlaHHS B
MaKCUMaJIbHO 3pyYHOMY JJIsl IPOYMTAHHS Ta IHTEepIpeTaLlii BUIIIS, 3pyIHOMY SIK
JUTS. KOMIT FOTEPIB, TaK 1 JUIs JTEOICH.

Jnst eheKTHBHOTO CHPUHHSTTSI MAaCHBY JaHHX JIFOAMHOIO TOTPiOHA Bizyaiiza-
1ist AaHUX. 3a3BUYail, 11e IPUB’I3Ka CTATUCTUKY Ta JIaHHX JI0 TeorpadivyHol KapTH.
OTKe, MPaIOI0YH 3 IHTEPAKTUBHOIO KapTOI0, KOPUCTYBad MOXke OaunTH rpadiv-
HUH 3B’30K MIXK JIaHMH Ta MICIIEM, 1110 1TOB’si3aHe 3 nuMH JaHuMH. llle omanm
LIKaBUM IHCTPYMEHTOM, «IIPUB’SI3aHUM» JIO TIEPErNIsAY BIAKPUTUX JaHUX, € CIie-
LiaJbHUN Opay3ep, y SIKOMY, HaITpUKJIa]], 38 KOKHUM PEriOHOM MOXKHA ITOJJUBUTHCS
B IHTEPaKTHBHOMY PEXHMIi pyX LikaBUX JaHuX. [Ipu npomy koxkeH HaOip JaHuX
MOXe OyTH MEepenIsTHyTO, 3aBaHTa)KEHO Ha KOMIIT I0Tep KOPUCTyBaya B 3pYyYHOMY
JUIst HhOTO (popMaTi, a TaKoXK Bi3yalli30BaHO y BUIVISAI Jiarpam ado iH.

[TpoBenennii anainis B [4, c. 8] 103BoJIsIE AT BUCHOBKY PO T€, 110 CHOTOHI
B OaraTbox KpaiHax o(ililiiHi OpraHu BilaJy MaloTh CBOI TOPTAJIH BIJKPUTHX JIaHHX.

VY CBITOBIil NpakTUIi ICHYIOTH TEBHI CTaHIAapTH, BUMOTH Ta PEKOMEHJAIii
II0JI0 PO3KPHUTTS JAHUX Ta IXHBOTO oIyOsiKyBaHHs. OCHOBHI NPpUHIUIHN (HOPMY-
BaHHS BIJIKPUTHX JaHUX: TIEPBUHHICTh, TIOBHOTA, aKTYaJIbHICTh, IPUJIATHICTh J10
KOMIT IOTEPHOTO 00pOOIIeHHS!, BIICYTHICTh JUCKPUMIHALT 32 JJOCTYIIOM, BiJICYT-
HICTb TPONPi€TapHUX (OPMATIB, JTilIEH31IHA YHCTOTA.
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YipoBaXKeHHSI MEXaHI3MiB BIIKPUTOCTI JJaHUX Ma€ OyTH CIIPSIMOBAHO Ha [S]:

— MiJBUIICHHS KaJpPOBOTO MOTEHIlIATY Jep>KaBHOT CITy>KOu;

— TIJIBUIIICHHS SIKOCTI PillICHh OpraHiB MyOIiYHOT BIIAIH;

— MiIBUINCHHS ¢(EKTUBHOCTI HAJaHHS OIOHKETHHX IOCIYr 3a PaxyHOK
PO3BUTKY KOHKYPEHTHOTO CEpElOBHINA B IXHbOMY 3/IHCHEHHI Ta IOBHILIOTO
BUKOPUCTaHHS TIOTEHINIay CyCHUIBCTBA B PO3POOJICHHI JIep)KaBHHUX PIllICHb Ta
peaiizanii OKpeMux JiepKaBHUX QyHKIIIH;

— 3HIKEHHS PIBHS KOPYIIIi B OpraHax BJaJy, 30KpeMa y Mpoleci HaJaHHs
OIOKETHUX TOCITYT;

— TIJIBUIIICHHS SIKOCTI aIMIHITOCIIYT Ta PiBHS 3aJI0BOJICHOCTI HACCIICHHS,

— MiJBHIICHHS IHBECTUIIIHHOTO IMOTEHIIaly PErioHy Ta 3pOCTaHHS KOHKY-
PCHTOCIIPOMOXKHOCTI TEPUTOPIiA 32 PaXyHOK OLIBII 3pO3YMIJIOTO 1 CIIPUSITINBOTO
IHCTUTYLIHHOTO Cepe/IOBUINA Ta IHBECTHLIHHUX MOKIMBOCTEH;

— 3pOCTaHHS SIKOCTI JKUTTS 32 paXyHOK CBO€YACHOT Ta ONTHMAJIBHOI BiJIIOBI I
Ha COIIaTbHO-€KOHOMIYHI BUKJIHKH;

— 3pOCTaHHS JIOBIPH MK J€P’KaBOIO T CYCIIILCTBOM.

KopucHicTh TIPOEKTIB I€p)KABHUX BIIKPUTHX JAHHUX IPYHTYEThCS Ha JBOX
KOMITOHEHTAX — 1€ 3aJTy4EeHHs TPOMA/ISIH 1 HaJlaHHS TPOMaJIsTHaM 3pyYHUX THCTPY-
MEHTIB poOOTH 3 TaHUMH. be3 mMpoKoi rpoMazCchKoi yyacTi IpOMaJisiH y IPOEKTax
BIZIKPUTHX JIAHUX HEMOXKJIMBO CKOPUCTATHCS IHCTPYMEHTOM 3BOPOTHOTO 3B’SI3KY
B ITyOJIIYHOMY YIIPaBJIiHHI, @ TAKOXK CPOPMYBaTH CYCIIJIbHY AUCKYCIIO TIPO MUISIXU
BUPINICHHS MMPoOJeM, 10 BUSBISIOTHCS IIUIIXOM aHalli3y BIAKPUTHX TaHuX. Ta
0e3 3a0e3neueHHs 3pyYHUX IHCTPYMEHTIB JIOCTYITy Ta OOPOOJISIHHS ITaHUX IpoMa-
JITHAMH HEMOXKJIMBO MIATPUMYBAaTH IXHIH 1HTEpec 10 y4acTi y npoekTi. [loTpiOoHo
3a0e3MeunTH IHTYITHBHO 3p03yMUINH iHTepdeiic 1ocTymy 0 JaHuX 3 00Ky KOopuc-
TyBayiB: 3py4Hi ()OpMaTH MOJAaHHS JaHUX, 3PO3YyMIJl IHCTPYMEHTH CKawdyBaHHS,
kiacuikanii HabopiB gaHux [6].

MoskiuBe pinieHHs pooiIeMu e)eKTHBHOTO BUKOPUCTAHHSI BIIKPUTHX JaHUX
OaunThesl y popMyBaHHI METaIaHKX, a TAKOXK TaK 3BAaHUX 3B’S3KOBUX JTaHUX, SIKi
BUXOJISITh Ha OCHOBI BBE/ICHHS JI0ATKOBHUX arpruOyTiB OMNCY JaHUX MOBAMHU, TIPH-
JIATHUMHU U1l KOMIT FOTEPHOTO TIpounTaHHs (MoBamMu Semantic Web).

BukopucTaHHs CTPYKTYp 3B’SI3KOBHX JIaHUX JIO3BOJISIE 00’ €HATH JIep)KaBHI
JlaHi 3 0COOMCTHMH JIAaHUMU KOPHCTYyBa4a abo TpyNy KOPUCTYBaUiB, SKIIO MOJAATH
OCTaHHI B e-BUINIs/II. TUM caMuM BlIa€Thest 00’ €JHATH KOHTEKCT ICHYBaHHSI KOPUC-
TyBa4ya B MEpEXi 3 HOro noTpedamH B ESIKHUX JIJAaHNX, @ TAKOXK 30araTuTH BiIOMOCTI
PO MAacHBH JIEP)KaBHHUX JJAHUX HOBUMHU METaJIAHUMH 3 OOKY KOPHUCTYBayiB.

3 mommsiy TPOMaJsSIHUHA SIK CIIOKMBAada pe3yJbTaTiB IPOEKTIB BIIKPUTHX
JIaHUX, BUHHUKAE Mpo0IeMa JIOBIpH /10 OMyOIIKOBaHHUX Pe3ysbTarTiB, iHporpadiku
Ta AOCTYIHUX J0/aTKiB. MOXIIMBO, HAWMEHIII BUTPATHUM CITIOCOOOM BUPIIICHHS
npoOJieMH SIKOCTI IaHUX CTaHe 3arajibHe TOJIOCYBaHHS KOPHCTYBAYiB SIK 3a Haii-
KOpHCHIII HaOOpW NaHWX, Tak i 32 HAHKOPHCHIII JOaTKH, IO MPaliolTh Ha
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OCHOBI BIIKPUTHX JaHUX. PelTHHrM 3aTpeOyBaHOCTI JaHUX 1 JOJATKIB MOXYTh
CJIyT'yBaTH rapaHTIi€l0 IPUHHATHOCTI TXHBOT SIKOCTI JIJIsI CIIO’KUBAYIB.

111e oHUM TTOIIUPEHUM CITOCOOOM ITiIBUIIICHHS SIKOCTI JI0JIaTKIB, L0 ITyOITiKy-
I0ThCSI €HTY31acTaMH, € OpraHi3allisi BJIa100 BIAMOBITHUX KOHKYPCIB Ha HalKparii
niporpamu. JlaHi 3aX0n He TIIBKH CTUMYJTIOIOTh IHTEPEC MIMPOKOT TPOMaICHKOCTI,
aJie ¥ MiJIBUIYIOTh SIKICTh CTBOPIOBAHUX MPOIYKTIB.

[Mpouec myOmikanii naHux Ha OQIIHHUX JepKaBHUX pecypcax MOXe
3a)KaJaTH JI0JJaTKOBOTO PEryJIIOBaHHS Ta CYNpOBOAY 3 OOKYy BiAIOBIJaIbHOTO
JiepkaBHOTO oprany. [1ofiOHe perymoBaHHs MOXKE BKJIFOUATH B ceOe BIIMOBIII Ha
MMUTaHHS 1O/I0 BIJIIOBIAAIBHOCTI 32 JOCTOBIPHICTh JIaHHX, MOPSJIKY MPETeH31H
JI0 SIKOCTI ITyOJIiKOBaHMX MaHWUX, MOXKJIMBUX (hopmaTiB myOuikamii JaHuX, pery-
JIIOBAHHS ITUTAHb 1HTEJEKTYalbHOI BIACHOCTI a00 IHIIMX MPAaBOBUX Ta €THYHUX
mpo0iem.

BaxnuBuM 06710KOM MUTaHb y MpoOJieMaTHIli BUKOPUCTAHHS BIIKPUTHX JaHUX
3aJIMIIAETHCS CTABICHHS BIaU O IPOOIEeMH BIIKPUTOCTI Ta JOCTYIHOCT] JaHUX.
Haromomryerbes, 1m0 BiZJOMCTBaM CIIiji 3AIHCHUTH KyIBTYpHHH YW ILIHHICHHH
Tepexijl BiJl CTaHy «BOJIOJIHHS» JIO CTaHy «IOCTYITHOCTI» JaHUX, SKUMH BOHH
BoJoztitoTh. 1lle omHMM 3pi30M y MHTaHHI CTaBJICHHS IO MPOOJIEMH BIJAKPHUTHX
JIAHUX € PO3YMIHHS CYCHIBHOT IHHOCTI, SIKY BOHH MOXXYTh IPEICTaBIISTH.

Tako)k BH3HAHO NHEPCIEKTHBHOIO 1/IEI0 CTBOPEHHS «EKOCHUCTEMH BiJKpH-
THX JaHUX», TTiJ] IKOI0 MA€ThCS Ha yBa3i HasIBHICTh €IMHOI TIIaT(OPMHU IaHUX Ta
JIOZIATKIB 13 PI3HMUX Tajy3ei AisUIbHOCTI, 10 CTPYKTYpOBaHi a00 IIEHTPOBaHI 110/10
IpoMaJIsiH SIK KOPUCTYBauiB MoAiOHNX cucteM. JlaHa ifies criB3By4YHa 10 BXKE pea-
JII30BaHUX HAWOUTBIIMMY IPaBISIMU Ha pHHKY cMapTdoHiB ruiatdopm (Apple Inc,
Google Inc.), ki mpoaaroTh HE CTUIBKK caM cMapT(OH, CKIJTBKH JOCTYII J0 BIac-
HOI CHCTEMH JIO/IaTKiB JJIst poOOTH 3 BIPTYaJIbHOIO Ta peajbHoo AilicHicTio. Came
HasIBHICTH 3pYYHOI €KOCUCTEMH B3a€MOJIii MOXKE JIO3BOJIMTH JIEPrKaBi Ta CYCIiIb-
CTBY €()EKTHBHO CITIBIIPALIIOBATH B MUTAHHIX 0OMiHY, 0OpOOIISIHHS Ta AOCTYILY 10
BIJIKPUTHX JaHUX 1 JJONATKIB JJISl HUX.

JlonatkoBuii iHTEpec O AEp)KaBHUX MPOEKTIB BIAKPUTUX AaHUX BHKINYE
BIJIKPUTTSI TUX HAOOpIB JAaHUX, SIKI BUKIMYYTh IHTEPEC y IIHPOKUX CYCITIIIBHUX
BEpCTB. AHaJ3 CBITOBOTO JIOCBIYy IOKa3ye, 10 HANIIKaBIIMMH IIApUHAMU LIS
BIJIKPUTTS TaHKX €: (PIHAHCOBUH OIO/DKET Ypsi/liB, KpUMiHAIbHA 00CTAHOBKA, KO-
JIOTisI Ta OXOpPOHA HAaBKOJIMIITHBOTO CEpeIOBUINA, TeorpadiyHi CUCTEMHU Ta KapTH
IIPOCTOPOBUX JAaHUX, CTHXIHHI JINXa, TPAHCIIOPTHI NPOOJIeMHU, poOOTa KOMYHAaIIb-
HUX CITyKO0.
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JlyukoBcbkuii BanenTun BikTopoBuy

acnipanm XmenbHUYbK020 YHIgepcumenty ynpaeiinks ma npasa
imeni Jleonioa FO3vko6a
(m. Xmenvruyokuil, Yxpaina)

IIPABA, SIKI BAHUKAIOTH MIZK YOJIOBIKOM I ')KIHKOIO,
11O ITPOKUBAIOTH OJHIEIO CIM’€10 BE3 PEECTPAIIIT
[IUIFOBY, Y CIMEMHOMY ITIPABI B ACIIEKTI PEAJII3AILIIL

KOHCTUTYLIMHUX ITHHOCTEM

Cimeitnuii koneke Yipainu (Hagaii mo tekety — CK Ykpainun) 3akpinus y 1n.
1 ct. 21 monsarTs nuro0y: «IllmoboMm € ciMeliHuiA CO03 YOIOBIKa Ta XKIHKH, 3ape-
€CTPOBAHUI y JIepXKaBHOMY OpraHi peecTpariii akTiB rpoMajichKoro crany» [1].
ToOTO €IMHO MOXIIHBO (JOPMOIO NUTIOOY, 110 BU3HAETHCS 3aKOHOM, € IHBLIIb-
HU# U060, 00, sk Bkaszye cT. 21 CK VYkpainu, «peniriiiauii o0psij nutody He €
MiJICTaBOKO [UIsi BUHUKHCHHS B YOJIOBIKA 1 *KIHKH MPaB Ta 000B’SI3KiB, sKi Haza-
I0ThCS IILUTF000M». HesBaxkarouu Ha Te, mo CiMeiHui Koieke YKpaiHu BU3HAYUB,
Ky (OpMy CIMEHHOIO >KUTTSI YOJIOBIKA Ta KIHKM CIIiJl BBaXKaTH €JMHOI0 MOXK-
JIUBOIO, y JICAKUX TPABOBHUX IMHUTAHHSIX BiH YPIBHIOE 3apCECTPOBAHMIA MUTOO Ta
MPOXXKMBAHHS YOJIOBIKA i *IHKH, SIKI IPOKUBAIOTH OJHIEIO CIM’€l0, alie He Tepe-
OyBarOTh y NUTIO01 MiXk cO0010 a00 B OYy/Ib-SKOMY 1HIIIOMY IUTIOOI.
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Haii0inpI CyTTEBOIO O3HAKOIO0 TPOXKMBAHHS YOJIOBIKA Ta JKIHKH OJHIEIO
ciM’€ro, AKi He nepedyBaroTh y HUII001 MK co00I0 abo B Oyab-SIKOMY 1HIIOMY
1uT001, € Pi3HOCTATEeBICTh; BIJICYTHICTH 3aPEECTPOBAHOTO B OpraHax Jep»KaBHOI
peecTparii akTiB UBUIBHOTO CTaHy HUIIO0Y; Hamip JKIHKM Ta 4OJIOBiKa BCTAHO-
BUTH CTilKi BiZIHOCHHHM, NpPHUTaMaHHI HLIO0Y; MOCTIiHE CITIbHE MPOXXHBAHHS;
BEJICHHS CITIJIBHOTO TOCIIOIapPCTBA; B3aEMHE MaTepiajibHEe 3a0C3CUCHHS Ta IKITY-
BaHHS; HEAHOHIMHICTH (IyOJIIYHICTB) BIIIHOCHH, BIJICYTHICTH NPHUXOBYBaHHS iX
repesn TpeTiMu ocodamu [2, ¢. 166]; TpuBaIicTh, MOCTIHHICTH Ta OE3MEPEePBHICTH
CTOCYHKIB MIXX YOJIOBIKOM Ta JKiHKOIO; HerepeOyBaHHS IIMX YOJIOBIKa Ta )KIHKU B
Oynb-sikoMy 1HIIOMY 1UTI001 [3, ¢. 46].

VY 1.2 cr.21 CimeliHoro Kojiekey Ykpainu 3akpimieHo: «lIpoxxnBaHHs oHi€0
CIM €10 YOJIOBiKa Ta XXIHKM 0e3 IUT00y He € TMiJICTaBOIO JUIsi BAHUKHEHHS Y HUX
HUTFOOHKX MpaB Ta 000B’s13KiBy. Pa3om i3 TuMm cT. 74 CK Ykpainu Bkasye: «SIkimo
YOJIOBIK Ta JKIHKA MPOKUBAIOTH OJHIEID CIM’€l0, ajJe HE ONPYKEHI MK CO00I0,
MaifHo, HaOyTe HMMH il Yac CIUIBHOTO NPOKUBAHHS, HAJECKHUTh IM Ha INpaBi
CHIJIBHOT CYMICHOI BJIACHOCTI, SIKIIIO 1HIIIE HE BCTAHOBJIEHO MMHCHMOBHM JIOTOBO-
POM MiXK HUMU». AHAJIOTIYHO, KIHKA 1 YOJIOBIK, SKi IPOXKUBAIOTH OJTHIEIO CIM €0
0e3 peectpauii nuTr00Y, MatoTh paBo Ha yrpuManHs (ctT. 91 CK Ykpaiun), Ha piBHI
TpaBa sik 0aTbKiB INTHHY MOPIBHSHO 13 ITpaBaMy OaThKiB TUTHHH, 110 HAPO/DKEHA
y 3apeectpoBaHomy 1ir00i (cT. cr. 141 1 142 CK VYkpainu), Ha YCHHOBICHHS
mutuad (4. 4 ct. 211 CK Ykpainn).

Takum unHOM, X0ua CiMelHHH KosieKe YKpaiHH He BU3HAE NUTI0O00M (haKTH4HE
MIPOXKMBAHHS YOJIOBIKA Ta JKIHKU OIHIEIO CiM’€ro 0e3 oro odiniiHo1 peecTparii
JICPIKaBOIO, BIH HAAUISIE TAKUX 0CI0 HU3KOIO MPaB, sIKI MAIOTh 1 MOAPYKKS B 3ape-
€CTPOBAHOMY ILTIO0I.

3 iHImoro OOKY, YOJIOBIK Ta JKiHKa, SIKI MPOXKHMBAIOTh OJIHIEIO CIM’€I0, aje He
nepeOyBaroTh y U001 MK c00010 a00 B Oy/ib-sIKOMY IHIIOMY IILTIO01, MaroTh
JICIIO 1HIN MaiHOBI Ta OCOOWMCTI HEMalHOBI MpaBa, MOB’s3aHi i3 peasi3alli€ro
CBOT'0 IIPABOBOTO CTATYCY SIK «(aKTUIHOTO MOAPYKKsD» Ta OaThKIB TUTHHH.

Tak, BignoBigHo 10 cT. 125 CK VYkpainu, sSKIo Maté Ta 0aThbKO JTUTHHU HE
nepeOyBarTh y NUT01 MiXK CO00I0, TTOXO/PKCHHS TUTHHU BiJl MaTepi BU3HAua-
€THCS Ha MIJICTaBl JOKYMEHTA 3aKJIaly OXOPOHHM 3JJ0pPOB’sl PO HAPOJUKEHHS HEIO
JUTUHH, 8 TIOXOJDKEHHSI IMTHHU BiJ] 0aThKa BU3HAYAETHCS CIIUILHOIO 3asIBOIO Marepi
Ta 0aTbKa AUTHHU a0 3a PIlICHHSM cyay. 3 1HIIOro OOKY, 32 YMOBH HasiBHOCTI B
0aTbKa 1 MaTepi AUTHHU 3apEECTPOBAHOTO HITIO0Y BBAXKAETHCS, 10 TUTHHA M1OX0-
JIUTH BIJT TIOAPYXOKS, HABITH SIKIO AUTHHA HAPOMIIACS TPOTSITOM JAECATH MICSIIiB
TiCJISE TPUMTUHCHHS 1LTF00Y [1].

Tak 3BaHe «]akTHUHE MOAPYXIKSI» Ma€ Taki )X Mpasa, sK 1 3apeecTpoBaHe
TIOAPY’KKsI, Ha BOJIO/IIHHS, KOPUCTYBaHHS Ta PO3MOPSKEHHSI MAiHOM, sIKe Halle-
KUTh IM Ha IpaBi CHUIBHOT CyMICHOI BJIACHOCTI. AJie 3aKOHOJABIIEM HEYITKO
BUIMCaHI TpaBa YOJOBIKa Ta KIHKH, SIKI NPOKUBAIOTH OAHIEIO ciM €0 0e3
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peectpalii nuiro0y Mixk co00r0 ad0 B OyIb-SIKOMY IHIIOMY IUTIO01, 100 PO3IIO-
psUDKCHHST MaliHOM, mnepenbadcHoro cr. 65 CK Ykpainu B yacTuHi 3ifiCHEHHS
PO3IOPS/HKEHHST HUM 33 B3a€EMHOIO 3T0I010, III0J10 YKJIAJACHHS OJTHUM 13 OAPYKKS
JIOTOBOPIB, SIKi TOTPeOyIOTh HOTapiaIbHOTO MOCBIUEHHS 1 (a00) JiepKaBHOI pee-
CTpallii, a TaKOXK JJOTOBOPIB CTOCOBHO IIIHHOTO MaiHa — HEOOXITHOCTI MOJaHHS
MUCbMOBOI 3TOIX APYTOTO 3 MOAPY ks [2, c. 168]. dakTu4HO, 10 MOMEHTY BCTa-
HOBJICHHS (DaKTy CITIJIBHOTO MPOXKMBAHHS YOJIOBIKA Ta JKIHKH OJHIEIO CiM’€r0 0e3
peectpanii nuTI00y CyI0M MallHO I[bOMY «(AaKTHYHOMY IOJPYIKIO» HAJICKUTh
Ha MpaBi CIIBHOT YaCTKOBOT BIacHOCTI [2, ¢. 170], a 3rofa ofHOTO i3 TaK 3BAaHOTO
«(akTHYHOTO MOAPY KK HA YKIIaJCHHS 1HIIIMM JIOTOBOPIB L1010 PO3MOPSPKCHHS
CIUTBHUM MaifHOM He noTpedyeThes [2, ¢. 171].

Kpim Toro, Ha BiIMIHY BiJl IOJPYXOKS, YOJIOBIK Ta XIHKA, SKi NPOKHUBAIOTh
OJIHI€I0 CIM €10, ane He mepeOyBarTh y ILTH0I MK c0000 ab0 B Oyab-iKOMY
iHIIOMY HUTIO0I, HE MOXYThb YKJIACTH MDK CO0OI0 NITIOOHHI JIOTOBIp, OJHAK
MOXYTh BpETYJIIOBAaTH CBOI MaiHOBI BIJIHOCHHM B iHIIOMY norosopi [2, c. 173],
B SIKOMY MOXKYTh BPETYJIIOBaTH MTUTAHHS BOJOJIHHS, KOPHUCTYBaHHS Ta PO3NOPS-
JUKEHHS MaifHOM, PEXHM CIUILHOT BJIACHOCTI Ha OKpEeMi MPEIMETH, MOPSIoK iX
BUKOPUCTAHHS MiJI 4ac CIUIBHOTO MPOKUBAHHS Ta IPHHAIEKHICTh pedei micis
NIPUIIMHEHHS IPOKUBAHHS O/IHI€I0 ciM’eto [4, c. 115].

HeonHo3HauyHMME € MO3MILIT B CY/OBIH MPAKTHII IMIOJO0 TOTO, 3 SIKOTO Yacy
Il TaK 3BaHI «(paKTH4HI NUTFOOHI BITHOCHHM» MOXXHA BBa)KaTH BCTAHOBJICHUMH
pimennsm cyny. Tak, B iHdopmarniiinomy Jucti Bumoro crienianizoBaHoro cymy
Vkpainu 3 po3mIsiy IHMBUIBHUX 1 KpUMIHAIBHHX cnpaB Bix S5 rpymas 2011 p.
3a3HAYaEThCS, 1110 BCTAHOBICHHS (haKkTy MPOXKMBAHHS YOJIOBIKA Ta KIHKH OJIHIEIO
CiM €10, TaKk 1 BCTAHOBJICHHS HAJIEKHOCTI IM MaifHa Ha MpaBi CMUIBHOI CYyMiCHOT
Bi1acHoCTi Ha TizcTasi crarTi 74 CK Ykpainu noB’s3yeThes 3 HAOpaHHSIM 3aKOHHOT
CHJIM PIILICHHSM Cyay, SIKHM TaKi IOpUAMYHI (JaKTH BCTAHOBJIEHI. AHAJIOTTYHOIO
€ no3uuisi Bepxosuoro Cyny Ykpaiuu. Buxonsuu i3 TimymadeHHs 1€l mpaBoBOi
MO3HUIIIT, MOYKHA 3pOOUTH BUCHOBOK, 10 B CY/IOBIH MPAKTHIII OCHOBHOIO € TIO3UIILis,
BiJITIOBITHO JIO SIKOT CITIIbHA CYMICHA BJIACHICTB Y YOJIOBIKA Ta JKIHKH, IO MTPOXKHU-
BAaIOTh OJIHIEIO CIM’€10, BUHUKAE JIMIIE i HAOyTTs 3aKOHHOI CHJIM PIlICHHSIM
CY[y, SKMUM BCTaHOBJICHO BiOBiAHUIH ¢akT [5, c. 13-14].

[TizOuBaoun MiICYMKH 3 yChOTO BHUILEBHKIIAJICHOTO, BAPTO 3a3HAYMTH, IO
npaBa, SIKi BUHUKAIOTh Y CIMEHHOMY ITpaBi B YOJIOBIKA Ta JKIHKH, SIKi TPOKUBaA-
I0Th OJTHIEO CIM’ €10, alie He mepeOyBaroTh y IUT01 MiXk c0000 a00 B OyIb-IKOMY
iHIIOMY 1T, B IITOMY OJIM3BKI /10 ITPaB MOAPYKKS y 3apEECTPOBAHOMY IIUTIO01,
OJIHAaK JIMIIIE B YaCTHHI CIIIBHOCTI HA0yTOro MaifHa, CHUIBHHUX NpPaB SIK OaThKiB
I110/10 AUTHHY, TPaBa Ha yTPUMaHHsI, Hd yCHHOBIICHHS] AUTHHU. B 1HIIMX BUnakax
MUTAHHS peaji3allil Y0JOBIKOM Ta JKIHKOO, SIKi IPOKUBAIOTH OJHIEI0 CIM’€F0, ajie
He nepeOyBatoTh y 1UTI001 MK co0010 ab0 B Oy/ib-SIKOMY IHIIOMY ILTIO01, CBOIX
NpaB, SIKi BUHUKAIOTh 13 TaK 3BAHUX «(aKTUYHUX HUTIOOHUX BITHOCHHY, TOTpedye

304



JIOJIATKOBOTO JIOCII/DKEHHSI Ta JeTaji3allii, B TOMY YHCIi 3 MATaHb BUHUKHCHHS
MPABOBOTO PEXHMMY CILUIHHOI CYMICHOT BIIACHOCTI JJISi HUX, MOXKJIMBOCTI BpEry-
JIIOBATH BiTHOCUHH B JIOTOBIPHOMY MOPSI/IKY, @ TAKOXK MMUTAHHS HaJIaHHS 3TOJH HA
YKJIaJICHHS TIPABOYHHIB OJIHUM 13 TaK 3BAHOTO «(HaKTHYHOTO MOJPYHOKSD 1HIIIOMY.
3a3HaucHa 00CTaBUHA JIO3BOJMTH YTBEPAMTH KOHCTHUTYIIMHI IIHHOCTI 3a0e3re-
YCHHS CIPABEIJIMBOCTI Y MPABOBITHOCHHAX MK JTFOIBMH.
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KaHOUuOam iopuouyHUX Hayk, 0oyeHm
(m. Yepnisyi, Yxpaina)

ITPABOBA BIATIOBIJAJIBHICTbD SAK INTHHICTH

Pesynprarom 6araToBiKOBOTO COIalIbHOTO JOCBIY, JOCSATHEHb CYCIUIBCTBA
€ WIHHOCTI, SIKi € CEHCOM JIIOJICBKOTO OyTTs. Yce )KUTTS JIIOAMHY ITPOHNU3aHE 1pa-
BoM. CaMme JIFONMUHOKO OYJI0 CTBOPEHO IMPABO SIK JIJIS BIACHUX MOTPEO, Tak 1 Juis
CYCIIJIbCTBA B IIJIOMY.

LlinnicHUI acriekT IpaBa JOCHIKYe TpaBoBa akciomoris. Hacmpasni,
LIHHOCTI BIIITPAIOTh HAI3BHYAIHY OCOOJUBY POJIb Y MpaBi. 3BaXKarouu Ha 3aralib-
HOJTIOZICHKI LIHHOCTI, IPABO MparHe HUBLII3yBaTH SIK OKpeMy 0co0y, i1 mparHeHHs,
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Tax 1 CycHibCTBO 3arajgoM. BoHo cripsiMoBaHe Ha pO3B’sI3aHHS BCIX KOH(JIIIKTIB y
CYCIMIJIbCTBI HEHACHJILHUI[bKIMU METOJ[aMH, TIOCJIA0NIEHHS B IIUX Hpolecax poii
CBaBOJIi Ta XaoTHYHOCTI. [IpaBo ciyrye 3aco60M yTBEpPKEHHS B CyCITLILCTBI BCe-
3arajibHOr0 CTIHKOTO MOPS/KY, BOHO HE JIMIIE TPOTUCTOITH CBaBOJI, 0€33aKOHHIO,
CIIyTye iX aHTUIIOJIOM, BOHO € CaMe TaKOI0 CHIIOIO, SIKa aKTUBHO OOPEThCS 3 HUMH.
[TpaBO NMPOTHCTOITH TAKOXK TOTAIBHOMY HiJKOPEHHIO, SIKE BUKJIIOYAE HEOOXITHY
cB0OOy BHOOPY Ta BIAMOBIMaIbHICTH 3a BiacHi 1ii. CeHC mpaBa 31e01IBIIOro
MOJISATaEe y BUKITIOUCHHI 3 )KUTTS JIIOfIeH «1paBa cuiiny». «Cuita mpaBay» cama 37aTHa
MO/IONAaTH «IpaBo cwimy». [IpaBo crpuse camopeanmizaiii Ta CaMOTBOPEHHIO
JIFOIMHU B icTOpii, poOuUTS 11 Ok JtofsiHoIO [ 1, ¢. 50].

OpHi€ro 13 HIHHOCTEH MpaBa € HOro O/IMH 13 OCHOBHUX 1HCTHTYTIB — MPaBOBa
BIJIIOBIIAIbHICTD.

VY Hamomy JOCHIJKEHHI MU JOTPUMYEMOCS] BUpa3y caMe «IIpaBoBa BiAIoO-
BIZIaJIBHICTBY, @ HE «IOPUJIMYHA BiAMOBINAIBHICTD», BBAYKAIOUHN 1 TIOTO/KYIOYHChH
i3 HHM3KOIO BYEHHX IIPO CaMe TaKy TEPMIHOJIOTiI0, OCKLIBKH, SIKIIO PO3MIsIaTh
TIOHSTTSI, SIKE OXOILTIOE /1B CKJIaI0BI BIAMOBINAILHOCTI (TIO3UTHBHY Ta HETAaTUBHY ),
MPUKMETHUK «IOPUJIUYHA» € By3bKMM. BiH Oyjae HOpeuyHHM JUIe B KOHTEKCTI
HETaTHBHOT BIJIMOBITAJILHOCTI, SIKY BIIMOBIIHO 0 HOPMHU 3aKOHY 3aCTOCOBYIOTH
JI0 0coOM 3a BUMHEHE HEI0 B MUHYJIOMY IpaBornopylieHus [2, c. 13-14]. [IpaBosa
BIIMOBIMAIBHICTL — 1€ BIAMOBIAILHICTh, KA BCTAHOBIIOETHLCS BiAMOBIAHO J0
BUMOT 1JIealbHOTO (IIPUPOAHOTO) MpaBa, Horo miHHOcTel. BoHa TicHO 1MoB’s13aHa 3
NPUHIMIIAMU CBOOO/IM, CIIPABEUIMBOCTI Ta piBHOCTI [3, ¢. 13-14].

O.M. BosicyHoBa xapakTepu3y€e I[IHHICHI acCleKTH FOPHIAYHOI BiIIO-
BIJAJILHOCTI, a caMe aHalli3ye IOPUAMYHY BIJIMOBIANBHICTh SIK PI3HOBHI
coliaJbHOT BiJIOBIJAIBHOCTI, SKa HalliJIeHa Ha 3a0e3NeueHHs PaBOMOPSAKY
B CYyCIIJIbCTBI; 3a3Hauae, 110 PI3HOBUAM IOPUIMYHOI BiJIOBITaIBHOCTI 3aKpi-
TUIEHI HOPMaMH, TOMY IOpPHUYHA BiITOBIAaJbHICTh Ma€ NMPaBOBHH XapakTep;
IOpUIMYHA BIAMOBIIAIBHICTh Ma€ IHCTUTYLIHHY IIHHICTB (3 OIHOTO OOKY, IOpH-
JIMYHA BiJITOBIIaIBHICTh PO3TIISAAETHCS K CAMOCTIMHUI NPAaBOBHH IHCTHUTYT,
a 3 IHIIOTO — SIK CKJIQJIHWI MPaBOBHH IHCTHUTYT, II0 Ma€ BJACHY BHYTPIIIHIO
CTPYKTYpPY); FOPUANYHA BiIOBIIAIBHICT, Ma€ THOCCOIOTIUHY I[IHHICTH (FOpH-
JIMYHA BiJIOBIJAJIBHICTh 3aCHOBaHA Ha CUCTEMI MOTISIB, iZIe Ta TOJOKEHb
PO HETaTUBHICTh HACIHIJKIB 3a MOPYLICHHs MEBHHUX IPaBWII); IOpPUIUYHA Bij-
MOBIJJAIBHICTh Ma€ JepKaBHO-BJIAHY IIHHICTh (TOOTO MOXOOUTH Bij JACpiKaBU
B 0c00i Ti opradiB, sIKi MarOTh BIJMOBIJHI MOBHOBaXXCHHS, IO 3aKPIIUICHI
MPaBOBMMH HOPMaMH); IOPHIMYHA BiANOBIAAIBHICTh Ma€ KapajlbHY IIHHICTh
(ropuanyHa BiIOBINAIBHICTh HA/Ia€ 3MOT'Y 3aCO0aMU IMOKapaHHs BUITPABUTH Ta
HE JOMYCTUTH B MOAAJIBIIOMY CKOEHHS MPABOMOPYIIEHb TUMH 0co0aMu, siKi 1X
CKOIOBAJIM B MUHYJIOMY ); FOPUIMYHA BiJIOBIIANBHICTH Ma€ MPaBOTIOHOBIIIOI0YY
LiHHICTB (BU3HAYaE 11 sk 3aci0 MOHOBUTH MOPYIICHI IPpaBa MOTEPIIINX Bif Mpa-
BOIIOpYIIEHHS Cy0 €KTiB) [4, c. 64].
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Ils xapakTepuCTHKa IIHHICHHX AaCICKTIB FOPUIMYHOI BiIIOBITAIBHOCTI
BHKJTUKAJIA HCOTHO3HAYHE CIIPUHHATTS cepell HaykoBiliB. 3o0kpeMa X. b. Comomuak
BBaXxkae, mo O. M. bojcyHoBa po3ImIsiHyIIa IIHHICTh IOPUINYHOI BiAMOBIaIbHOC-
TiIENIO0 OHOOIYHO, JIMIe 3 MOy ii HeraTWBHOI (YHKINI, HE 3raayloud Ipo
MMO3UTHBHY TIPABOBY BIMOBIAAJNBHICTh, SKa TMOBUHHAMATU YIiTKY aKCIOJOTIYHY
OCHOBY y BUIVISI/II TAKUX 0a30BMX KOHCTAHT:

1) cBoOOIy, SIK KITFOYOBY, (DYHAMEHTAJIbHY IIHHICTh, sIKa BUILIUBAE 13 CaMOi
CYTHOCTI JIFOZIMHH — JIFOJICHKOT TTHOCTI 1, TAKUM YMHOM, 3HAXOJUTh CBiil BUpa3 y
JYXOBHOCTI COLIiyMy, HOTO KYJIBTYpi, a OTKe 1y Mpasi;

2) crnpaBeUTUBICTb, Mif SIKOIO CJIJ] PO3YMITH B3a€MHE PO3YMIHHSM MiX
JIIOJIbMU TOTO, 1110 € HETaTHMBHUM, a 1110 KOPHCHHUM ISl CyCITUILCTBA, PO3yMiHHI
MEXI BJIACHUX 1 4y)KUX 1HTEpPECIB;

3) pIBHICTb, IO TOJIATAE Y MIPOTOPIIHHOCTI PO3MO/LII TPaB Ta 000B’S3KIB.

Y cBOEMY OCTIIKCHHI aBTOP IOBOJIUTH, [0 TaKi BUIIII [IIHHOCTI, SIK: CIIPaBE/I-
JIMBICTB, CBOOOJIA, PIBHICTh — € HAWOUIBII (QyHIaAMEHTAIBHUMH JUIS TO3UTHBHOT
IPpaBOBOI BIMOBIAAIBHOCTI JIOAWHH, OCKUIBKM BOHH, MO-TIEPILE, € OPIEHTUPAMHU
JIFOJICBKOTO OYyTTs, TO-Apyre, Oyab-sKi IHINI MPaBOBI I[IHHOCTI 3aCBOIOIOTHCS
HAOCHOBI IUX BHUIIMX IIHHOCTEH i, MO-TPETE, Y MOPATBHO-3P1I0T 0COOUCTOCTI 3
BHCOKUM piBHEM IPaBOBOTO BUXOBAHHSI, PABOCBIJOMOCTI Ta MPaBOBOI KyJIbTYpH
BOHU CIIPaIbOBYIOTh Ha piBHI NpaBoBoi iHTYIHii. By MiHHOCTI € HIHHOCTSAMU-
3aBIaHHSIMH, OCKIJIBKH € OakaHOI0 METOI0 Ta JKUTTEBUM ceHcoM. OKpim Toro,
CIpaBeJIMBICTh, PIBHICTH, CBOOOJA € JyXOBHHMH, MO3UTUBHHMH, IPABOBHMH
LMIHHOCTSIMH Ta «iJCalbHUMM» JCTCPMIHAHTAMHU MO3UTHUBHOI MPABOBOI BiAMOBI-
JAJIbHOCTI JTFouHH [5, ¢. 30-31].

BinmoBiianbHICTh K OHTOJIOTIUHY I[IHHICTh 3MICTOBHO JOCIIKY€E BIIOMHI
BiTum3HssHUNA BueHui A.A.Kosnoscekuii. Ha iforo mymky, BiImOBigadbHICTh —
cyOcranIis mpaBa. byrrs mpaBa — 1e OyTTs Woro BigmoBiganeHOCTI. [IpaBo
OHTOJIOTIYHE TOMY, III0 BOHO BiJIMOBiaNbHE. BiMOBiaIbHICTh K MpaBoBa CyO-
CTaHIIiS € JPKEPEJIOM JKUTTS Ta iCHYBaHHS MpaBa, BOJAHOYAC OC3BiIOBINABHICTD
€ (opMoro epo3ii i morIMHAHHS TpaBa B HIIo [6, ¢. 98-99].

OTxe, XapaKTePU3YIOUH MPAaBOBY BiIMOBINANBHICTh SK LIHHICTh, HEOOXiTHO
aHaJi3yBaTH IpaBOBY HETaTWBHY Ta IIPAaBOBY MO3WTHBHY BiJIIOBIIANBHICTS.
KoxkHa 3 1IMX CKJIaJ0BUX BiJIIOBIIAJILHOCTI Ma€e CBOIO LIHHICTB, aje OUIbII apry-
MEHTOBAHOIO € MTO3MILIS JOCIIPKEHHS! TPaBOBOT Bi/NTOBIIAJILHOCTI (HEraTHBHOI Ta
MTO3UTHBHOT) SIK IIIHHOCTI, 10 B KIHIIEBOMY PaxyHKY € METOIO ICHyBaHHS Ta (hyHK-
LIOHYBaHHS MIPaBa.
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Maasipenko MakcuMm BitaniiioBuu

cmyoenm I1-2o kypcy Ilonmascvbkoeo 10puOUHO20 iHCMUmMymy
Hayionanvroeo ropuouunoeo ynisepcumemy imeni Apocrasa Myopozo
(m. Ilonmasa, Yxpaina)

MMOCAJIOBA OCOBA K CYB’EKT AIMIHICTPATUBHOI'O ITPABA

Hogi momiTiuHi mporiecy, sKi BiAOyBalKcs B HAIIii JepikaBi MOTPEOYOTh
NepersiLy, a TaKoXK CYTTEBUX 3MiH Y MOJOKEHHSX Cy4acHOI IOpUAMYHOI HAayKH.
3 moyarkoM (opMyBaHHS B Hallliil KpaiHi po3yMiHHS PO MOJITHYHI, COIiaIbHO-
SKOHOMIYHI Ta IHIII TpolecH BiAOyBaeThcs NapajeibHe (OPMYBaHHS HOBUX
MPaBOBUX IHCTUTYTIB. SIK HACTIJIOK, MOCTANO MUTaHHS JUIS JESKUX HPaBOBUX
IHCTUTYTIB NPO HOBI BH3HAYCHHS Ta HayKoBi oOIpyHTyBaHHs. OHIEIO 3 TaKUX
KaTeropii, siki MmorpeOyloTh IIEPEOCMUCIICHHS, HOBOTO BHM3HAYCHHS, @ TaKOX
OOIpYHTYBaHHS B a/IMIHICTPaTUBHOMY IIpaBi € MOHATTS PO 1ocajjoBy ocoly. Ha
ChOTOJIHI 3aKOHOJABEIb HE HaJaB MPABOBOTO BH3HAUCHHS IMOHSTTIO «II0CA/I0Ba
ocoba». B ocranniit penakuii Komexcy Ykpainu mpo aaMmiHiCTpaTHUBHI ITpaBo-
MOPYIICHHS 3aKOHO/IaBellb BU3HAYMB ITOCAJOBUX OCI0 SIK CHelialbHUX Cy0’ €KTiB
BIZINOBITAJILHOCTI, TIPH [IOMY HE JIal0YM BU3HAYECHHS OHSTTIO.

Tepmin «mnocanoBa ocoba» OyB Brepie 3rajannii y 3akoni Ykpainu «IIpo
JIep KaBHY CIIy:KO0y», OTIM BUKOpHCTOBYBaBcs y Koncturyuii Ykpainu, a 3 uacom
3’SBUBCS B HOBOMY 3aKoHOAaBcTBi. 3 mpuiHATTIM Koncturynii Ykpainu 1996
POKY MOCTAJI0 MUTAHHS PO PO3MEKYBAaHHS TAKUX TOHATH, SIK «I10Ca70Ba 0C00a»
Ta «cayx0oBa ocoba». Takoxk y Komekci Ykpainu mpo aaMiHICTpaTHBHI MPaBo-
MOPYIIICHHS CJIOBO «CITy)KO0OBa 0c00a» B yCiX BiJIMiHKax 3aMiHCHA MOBHICTIO Ha
«mocazioBa ocoba» y BIAMOBIAHUX BimMmiHKaX. ChOTOMHI MU MOXKEMO CTCIKUTH
3a THM, SIK 4aCTO 3aKOHO/IaBEIlb BUKOPHCTOBYE 1€ MOHSTTS B MPABO3aCTOCOBHIN
MPaKTHII.
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Han nociikeHHSM MOHATTA «I0cajoBa ocoba» IpaloBajia 3HauHa Kijlb-
KiCTh HayKoOBIIB. Baromuii BHECOK y pO3BHTOK Ili€i TeMH 3pOOWIIM Taki BUYEHI
pansHcbKoro nepioxy, sk: B. Atamanuyk, 1. baunno, /1. baxpax, L. Immosnbceka.
B acriekTi cy4acHOro 3aKOHOJIABCTBA, TPOOJIEMa PO3yMiHHS OHSTTS «I10CaIOBUX
0ci0» 3HaiIIa CBOE BiJOOpasKeHHS Y MPaIsX MPEICTABHUKIB YKPATHCHKOT a/IMiHi-
CTpPaTHBHO-IIPABOBOI HAyKH, TaKuX sk : B. ABep’siHoBa, O. AHApiiiko, FO. butsika,
C. dy6enxo, H. Hwxknuk, I'. Tkau Ta inmi. 3HauHU BHECOK y PO3YMiHHS MOHSTTS
«mocaioBa ocoba» 3poous O. [lerpurus.

Ha croromHiniHiii JeHs MpaBoBa HayKa BUIUISE JJBa OCHOBHI IMIJXOH IOAO
PO3YMIHHS IOHSTTSl «II0CazoBa 0co0a» — 1€ LIMPOKE Ta BY3bKE PO3YyMiHHS
[1, c. 13]. llupoxwuii mixij 10 po3yMiHHS MOHSTTS I10Ca0Ba 0C00a» BUKOPHUCTO-
BYIOTb BUCHI KPUMIHAIICTH, HOTO PO3MISIAIOTH SIK CY0’ €KT, IPOTHUIIPABHI i1 SIKOTO
BH3HAYAIOTh SIK MIJIBUILEHY CycliibHy Hebesneky [2, c. 90-91]. B agminicTpa-
TUBHOMY TIpaBi JIOCIIKEHHSI 3MICTY MOHSTTS «I10Ca0Ba 0c00a» pO3IIIIaeThCs
4yepe3 MpHu3My JepiKaBHOT CIIy)KOHM, uepes Iie ii 4acTO OTOTOXKHIOIOTH 3 JepiKaB-
HUMH CITY’)KOOBIISIMH.

Briepiie cepex HayKoBIB aJMIiHICTPaTHBHOIO TIpaBa CydyacHE MOHSTTS
mocaioBoi ocobu chopmymopas [.I. €stuxies [3, c. 49-50]. Ha mymky BueHoro,
3alHSITTS TIOCA/U B AEP’KaBHIN yCTaHOBI Ta MiANPUEMCTBI € OCHOBHOIO PHCOIO ISl
TOTO, 11100 BB)KaTH TPOMaITHUHA MI0CA/I0BOI0O 0c00010. BU3HaueHHs He € T0CKO-
HaJIMM, TTIOBHHAM, a TAKO)K BOHO HE BHCBITIIIOE yCiX O3HAaK MocanoBux ocib. Ha
CHOTOJIHINIHIH JIeHh HAyKOBO-TEOPETHYHE OCMHUCIICHHS IPABOBOTO CTATyCy Moca-
JI0BO1 0COOM 3aJIUIIAETHCS HEAOCTATHIM.

[TpoanaiizyBaBIIM YMHHI 3aKOHH, MOYXHa 3pOOMTH BHCHOBOK, IO 3aKOHO-
JlaBellb He HaJlae YiTKOI BIAMOBINI Ha mocraieHe nutanus. Y Kopekci Yipainn
PO aMIHICTPATUBHY BiAMOBINATBHICT MEPEA0AYaETHCS MPUTATHEHHS 710 aaMi-
HICTPaTHBHOI BiIIIOBIJAJILHOCTI MOCAJ0BUX 0CI0, ajie MPH I[bOMY HE 3raly€eThCs
PO BiJNTOBIIAJIEHICTH KEPIBHUKIB MiJNPUEMCTB, YCTAHOB, OPTaHi3alliil Ta iHIINX.
VYce x TakM 3aJMIIAETHCS 0CI HE BUPIMICHUM IMTaHHS PO BU3HAYCHHS MOHSTH
«ciry>x00Ba 0c00a», «IocaoBa 0co0ay, «KepiBHUKY, Ki OyIyTh 3rajyBaTHcs Ta
BHUKOPUCTOBYBATHCS y chepi KpUMIHAIBHOTO, a/IMIHICTPAaTHBHOT'O 3aKOHO/IaBCTBA,
a TaKOJK B IHIIMX HOPMaTHBHO-TIPaBOBHX akTax. OCHOBHHUIT HOPMaTUBHO-ITPABOBUI
aKT aJIMIHICTPAaTHBHOTO MpaBa TeX MOTpedye 3HAYHKUX 3MiH Yy YaCTHHI, Ka CTOCY-
€THCS] BU3HAYCHHS CIIEIIaJIbHOTO CY0 €KTa aJIMiHICTPATHBHOTO ITPABOIIOPYILICHHSI.

Omxe, mnpoanamizyBaBim Kopekc VYkpalHM NHpo aaMiHICTpaTHUBHI Ipa-
BOIMOPYIICHHS, @ TaKOX IHIII HOPMAaTHBHO-TIPABOBI aKTH, SIKI € JpKepellamMu
aJIMIHICTPaTHBHOTO TIIpaBa, MOXKHA JaTH BHCHOBOK, IO TIOCAJOBI 0COOM €
Cy0’€KTOM aJMIHICTPaTHBHOTO IpaBa, SIKi MPUTSTYIOTHCS 10 aJMiHICTPAaTHBHOT
BIJIMTOBIIAJILHOCT] 32 BUMHEHHS a/IMIHICTPAaTMBHUX MPOCTYNKIB. [0BOpsuM 1po
Cy0’€KTiB BJIaJHUX TTOBHOBa)KEHB, TO 11l 0COOM TEX MOXKYTh OyTH NMPUTSITHEHHI 10
aJIMIHICTPaTHBHOT BI/IMOBITAIBHOCTI, TOOTO 0COOH, SIKi TIPEACTABINISIOTH IHTEPECH
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JICpXKaBy TPU 3IIHCHEHHI CBO€I BIAJHOT JISUTBHOCTI, MOXYTh BUYMHUTH aJIMiHi-
CTpaTUBHE ITPaBOIOPYIICHHSI i MOXKYTh OyTH TPUTATHEHHI J0 aJMiHICTPaTHBHOI
BIAMOBITAJIHOCTI. TakuM YHHOM, JJIsl yCYHEHHSI IPOTAJIMH Ta YHUKHEHHS! KOJi3il
y IPaBOBOMY PETYJIFOBaHHI HEOOX1THO 3aKpIMUTH HA 3aKOHOJIABYOMY PiBHI €IMHE
HOPMaTUBHO-IIPAaBOBE BU3HAYCHHS MOHSTTS «IOCaN0BOI ocodm». BincyTHicTh
€IMHOTO T1JIX0/1y BU3HAYECHHS MOHSTTS «I0Ca/10Ba 0c00a» MMOPOKYE HU3KY MPO-
OreM y peaizallii 3aKOHOJIABCTBA, a TAKOX AMCKYCIT Ta po301XKHOCTI B pO3yMIiHHI
MPaBOBOi HayKd. BBakaeMo 3a HEOOXiJHE 3MIMCHUTH TOCIIPKCHHS OCHOBHHUX
eTarliB PO3BUTKY 3MICTY MOHSTTS, 110 JO3BOJIUTH BU3HAYUTH PO3BUTOK ITPABOBOTO
CTaTycy 1ocajjoBoi 0cOOM Ha PI3HMX eTarax PO3BHUTKY JICPIKaBH.
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Mapxkym Mapis AnjapiiBHa
cy00s Koncmumyuyitinozo Cydy Vkpainu y éiocmasyi,
ooxmopanm Incmumymy 3axonooascmea Bepxosnoi Paou Ykpainu,
Kanouoam 10puOULHUX HayK, 3acayicenull opucm Ykpainu
(m. Kuis, Yxpaina)

KOHCTUTYIIAHI OCHOBHU CYY NPUCSAKHUX B YKPATHI

Hapox sik HOCili cyBepeHITeTy, €MHE JPKepelo Biaan B YKpaiHi € NepBUH-
HUM cy0’exToM cynoBoi Biaan (4. 1 cr. 5 Koncrutynii Ykpainu), inui cy0’extn
Cya10BOi Biaan — cy/ui 1 cynu — € BropuHHUMH [ 11, ¢. 70-78]. 3nilicHeHHs TpaBo-
CYILIsI HAPOJIOM YHOPMOBaHE y 4. 5. cT. 124, 4. 1 ¢t. 127, 4. 4 c1. 129 KoHcTHTyMii
VYkpainu. 3a 3MiCTOM MOJIOKEHb 4. 1 ¢T. 55, 4. 5 ¢T. 124, 4. 1 cT. 127, 4. 4 cT. 129
Koncrutynii Ykpainu (umH. pen.) mpasa i cBoOOaM 3axuinarotrecs cyaom [10];
MPaBOCYIAS 3IIHCHIOIOTH Cy//ll, @ y BU3HAUCHUX 3aKOHOM BUITJIKaX IPaBOCYIs
3IMIMCHIOETHCS 32 YYaCTIO IPUCSHKHNX; CYZIOUHMHCTBO MPOBOIUTHCS CY/JICIO OHOO-
ciOHO, KOJIETI€I0 CY/UIIB UM CY/IOM IIPUCSHKHUX; Hapo Oe3nocepeinbo Oepe yuacTh
y 31 CHEHHI TPaBOCYIS Yepe3 MPHUCSHKHUX.

Y4acTh NPUCSHKHMX y 31iHCHEHHI mpaBocymis sk (opMa Oe3nocepeaHboi
y4acTi HapoAy B yIpaBIIiHHI JACPIKABOI, € PI3HOBUIOM 3MIMCHCHHS HUM BIIad
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Oe3nocepeaHbo, a HOro yyacTh B yNpaBiliHHI ITyOJiYHHMH CIIpaBaMu B JiepiKaBi
OITMPAETHCSI Ha KOHCTHUTYLIHHI TPUHIMIN JIeMOKpaTii, CyBepeHITeTy, HapoJo-
Bragns (cr. 1, wu. 1, 2 ct. 5 Koncrutyuii Ykpaiun). ToMmy cynoBa AisuibHICTB
Hapojay, MOpsJ 3 YCTaHOBUOIO, INPABOTBOPYOIO, IHII[IATUBHOIO Ta 3aXHCHOIO
JUTBHICTIO € 0e3M0CepeIHbOI0 BIIaJHOI0 JISUIBHICTIO HAapojay IOXiTHOI Bij
KOHCTUTYIIHHHUX 3acaJl HapOJHOTO CYBEPEHITETY 1 MMpaBa Hapoj1y BH3HA4YaTH Ta
3MIHIOBAaTH KOHCTHTYLIHHNUI J1al y iep>KaBi, BUPIIyBaTH HABaXITMBIII TUTAHHS
JICPIKABHOTO Ta CYCHIUJIBHOTO JKUTTS, @ OTKE, 1 TpaBa 3/1iHCHIOBAaTH KOHTPOJIb 3a
JOTPUMaHHSIM KOHCTUTYLIHHOTO JIa/ly OpraHaMu IyOniqHol BiIaIy, B TOMY YHCII
CyJlaMH 3a y4acTIO MPUCSHKHUX.

OcHoBHI B Oe3mocepenHboi ydacti Hapoday YkpaiHu y 3ilCHEHHI
MPaBOCY//SI 1 KOHTPOJIIO 32 JIIsUTBHICTIO OPraHiB CYJIOBOI Bl BCTAHOBJICHI KOH-
CTUTYLIITHUMH TIPUITCAMHU, TOMY JOJy4YEeHHs Hapomy A0 (yHKIT 3IiHCHEHHS
MIPABOCYA/ISI MOYKHA PO3IVISLAATH SIK OJIMH 13 PI3HOBUIB YIPABIIHHS ITyOJIIYHUMHU
CrIpaBaMu, a 3a0e3MeueHHs IpaBa 0OBUHYBAaUCHOTO Ha CYJI TPUCSHKHUX 1€ HE TITBKU
(YHKITISI 3aKOHO/IABIS, & KOHCTHUTYIIIF{HA BUMOTa, 3aKpimieHa y ct. 1, 4.1, 2 cT.5, 4.
ler55,4.5cr 124, 4. 1 cr. 127, 4. 4 c1. 129 Koncruryuii Ykpainu. Koncturyuiiini
TIPUITUCH TIPO CYJI MPUCSHKHUX B YKpaiHi IMOKJIAIHM MOYaToOK HOro iHCTHTYIIHHOTO
BIZPOJUKEHHS, sIKe Mato O BiOyBaTHCs 3 ypaxyBaHHIM HOTO KJIACUYHOT MOJIEII, SIKY
o0panu Taki ileMokpatnuHi kpainu sik Aurisi, CIIA, Kanaza ta iHmi.

KoHctuTyniliHa npupoja iHCTUTYTY CyLy NPUCSDKHHX Iepeadavae Horo aHa-
Ji3 4yepe3 Mpu3My KOHCTUTYLIHHHMX TpaB 1 00O0B’SI3KiB JIOAMHU 1 TPOMaJIsSTHUHA,
a MEXaHi3M peaizaiii mpaBa Ha CyI MPUCSDKHUX Tependadae: a) 3aKpiruicHHS
IpaBa 0OBHHYBA4YE€HOTO Ha CyJ NMPUCSHKHUX Ha KOHCTUTYLIHHOMY piBHI; 0) 3aKpi-
TUICHHS MEXaHi3MiB e()eKTUBHOIO (YHKIIIOHYBaHHs MpaBa OOBHHYBAau€HOTO Ha
CY/l ITPUCSDKHUX; B) 3aKPITUICHHS TapaHTil 3/IHCHEHHS TIpaBa Ha CyJ| IPUCSIKHHUX;
r) 3a0e3MeueHHs MpaBa Ha CyJ] NPUCSHKHUX Yepe3 KOHCTHTYIIHHO 1 3aKOHO/IaBYO
BH3HA4YECHY €(QEKTUBHY MOJENb Cyly IPUCSDKHHX, a came: pO3INOAI Cyry Ha
JIBl YaCTHHU: NPEACTABHUKU HapoJy — IPHCSHKHI Ta mpodeciiiHuil cya, tooTo
CTBOPEHHS CY/IB NMPHUCSHKHUX 3 HAJAHHAM IM OCOOJMBHX FOPHIMYHHMX TapaHTid
(TaeMHE TOJIOCYBAHHS; BEPXOBEHCTBO BEPAMKTA MPHUCSIKHUX; MPABO IPHHHATTS
HEMOTHBOBAHOTO BEPUKTY, MPaBO HYIi(hiKaIlii 3aKOHY TOIIIO).

[IpaBo Ha cymoBuii 3axKcT B YKpaiHi rapantyerbcss Koncturynieto Ykpainu
1 HaJISKUTB JI0 HEBIIYY)KyBaHHX Ta HEMOPYIIHNX HABITh B YMOBAaX BOCHHOTO 200
Ha/3BUYaiHOTO cTany (4.4. 1,2 cT. 55, 4. 2 ct. 64). ToMy 1paBo Ha po3IIsi CIpaBy
3a y4acTIO MPUCSDKHUX MOYKHA PO3IVISIATH SIK OCOOJIMBY KOHCTHTYLIIHO-TTPABOBY
rapaHTiIo CYZOBOTO 3aXHCTY IPaB JIOAWHH Yy cepl KPUMIHATIBLHOTO MPABOCYIIS,
a Cy/ NIPUCSDKHMX SIK 3arOpyKy 00’€KTHBHOCTI M HEyNepeKEHOCTI 3iHCHEHHS
CYJIOUMHCTBA, BXKJIUBY I'APAHTIIO CYIOBOTO 3aXHCTY.

IIpaso na po3ensad cnpasu cyoom RPUCAHCHUX NOPAO I3 NPABOM HA He3ANeHC-
HUll | HeynepeodiceHull Cyo, NPe3yMNyicio HeGUHY8AMOCmi K OOUH I3 eleMEeHmI8
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6X0051Mb 8 OCHOBHE 0PO (3Micm) KOHCHUMYUINHO020 RPABA HA CYOOBUIL 3AXUCHL,
sKe He nionsieae 3MiHi, IHaxkuie sK y NOpsoKy, eusHawenomy Koncmumyyiero
Yipainu, eono € oouicio i3 npoyecyanvhux eapanmiii 068uHy8a4eH020, HAOAHUX
Ha OCHOBI OUCKDEYIHUX NOBHOBANCEHb 3AKOH00A6Ys. Y UyTAUBIH KOMi3ii Mix
MPaBOM 00BHHYBAYECHOTO Ha CyJl IPUCSDKHUX 1 TIPAaBOM Ha CIIPABE/IIMBHUI CyJ1 3aK0-
HO/IaBeIlb TIOBMHEH HaJlaBaTH NiepeBary Mpasy Ha Cyj IPUCSHKHUX, aJpKe MPaBo Ha
CyIl MIPUCSHKHUX € KOHCTHUTYIIMHO 3aXUIICHOK I[IHHICTIO, SKa € CIIBMIPHOO 13
KOHCTUTYLIHHUMHU 3acafaMy PiBHOCTI IIepe]] 3aKOHOM 1 CYJIOM, HEYTepEIKEHOCTI
Ta CIIPaBEUINBOCTI PO3IVISIY CIIPABH.

KoHnctuTymiliHe nMpaBo Ha Cyj NPUCSDKHUX B YKpaiHi CKIIAAEThCS 13 TAaKUX
esleMeHTIB: 1) BHM3HAHHS KOHCTHTYLIHHOMY piBHI npaBa Hapomy Oesmocepen-
HBO OpaTu y4acThb y 3/IMCHEHHI NpaBOCYIIS Yepe3 MPUCSHKHUX (4. 5 cT. 124);
2) BU3HAHHS Ha KOHCTHUTYLIHHOMY pIiBHI TOTO, IIO TPaBOCYIs 3/iHCHIOETHCS
3a y4acTio npucsHkHUX (4. 1 cr. 127); 3); BU3HAHHS Ha KOHCTHUTYLIHHOMY piBHI,
IO CYJOYMHCTBO IPOBAJUTHCS CyAOM TNpHCSHKHUX ( 4. 4 cT. 129). Posdin 1
Koncmumyyii Yxpainu «llpasa, c60600u ma 0006’ si3ku 10OUHU | 2POMAOSTHUHAY
nompebye 00n0SHeH A NPO SUSHANHSA HA KOHCTNUMYYILHOMY PigHi npaga ocobu Ha
CY0 NPUCSIICHUX.

KoHcTuTymiliHa HiHHICT Cyay NPHUCSHKHUX MOJSTAE TIEPII 32 BCE B TOMY, L0
MPUCSDKHI MaKCUMAJIbHO He3asexHi Bij AepxkaBu. Cyn MPUCSHKHUX B YKpaiHi sIK
KOHCTUTYUIWHUNA 1HCTHTYT TPaBOCY[Is, IIO BIAINOBiJa€ BUMOTaM IpPO30POCTi,
JIEMOKPATUYHOCTI, IIACHOCTI 1 Oe3nocepesnboi ydacTi Hapoxy B CYHOYMHCTBI
MOXKHA PO3MVISIATH SIK OJJMH 13 HAaWBAaroMilIuxX BaXkKeNIB 3aXHCTY IpaB i cBOOOI
JIFOIMHU, 0OMEXEHHsI B ITPaBOM, 3MIITHEHHsI KOHTPOJIIO HApO/y 32 IPOIECOM
npaBocynas. CyIoBHi 3aXUCT € HAWOIBII IIEBOIO TAPAHTIEIO BIHOBJICHHS TIOPY-
IICHUX TPaB 1 CBOOOI JIFOJMHY 1 TpOMaJsTHUHA [4].

VY OararhbOX KOHCTHUTYIISIX JeprkaB-yuacHUKIB Paam €Bponu nepenbadeHi
HOPMH IIPO CYJI MPHUCSHKHUX, TOMY 3 BPETYJIOBaHHS LUX MPABOBIHOCUH HasBHI
MDKHapOJHO-TIPaBOBI HOPMH, 30Kkpema, 23 kBitHs 2007 p. npuitaara Pe3oromis
[TAPE, sika pekOMEHIy€e CyJl MPHUCSHKHUX SIK HEOOX1THY TapaHTilo 32 OKPEeMUMHU
kareropisimu cripas. Komiter no npasax moanaun OOH y pimenHi Bij 4 KBiTHS
2001 poky 1o cnpasi J{xo3eda KaBanaxa nporu Ipnaunuii, sikuit 00OBUHyBadyBaBcst
y BUMHEHHI HHM3KH 3JIOYMHIB MPOTH JICPKaBH 1 NPUPIBHSIHMUX JI0 HHUX 3JI0YMHIB
JUHMINOB BHCHOBKY NPO T€, IO JIepKaBa, 030aBUBIIM TiJICYHOTO 1paBa Ha CyJ
MPUCSDKHUX 0€3 HaBEJCHHS PO3YMHHX 1 00’ €KTHBHUX KPUTEPIiB 1 PO3MISHYBIIN
Horo cnpaBy y clieriaibHOMy KpUMIHAJILHOMY CY/i, 110 CKJIaJaBcs i3 TPhOX Mpo-
(eciiiHUX CyqiB, TOpYyIIMIa HOTO MPaBO HA PIBHICTH MEpe/ 3aKOHOM 1 piBHHUN
3aXMCT, TAPaHTOBAHUII cTarTelo 26 MiXKHAPOIHOrO MaKTy PO TPOMAISHCHKI i
noiTiyHi pasa (. 10.3) [6; 5, c. 170; 12].

[HCTHTYT TIpHCSHKHUX B YKpaiHi sIK 0COONMBHMN BHJ] 1 CKJIaJ] Cyly 3a y4acTi
MPE/ICTABHUKIB HApoAy, IO He € TNpopeciiHUMU CYIISIMH, 3aTy4eHUX [0
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3niicHeHHs npaBocynns [1], OyB BrpoBapkennii Koncruryuieto Ykpainu (B pen.
1996 p.) mopsa 3 IHCTUTYTOM HaponmHux 3acimarerniB (4.4 ct. 124, 4.1 ct. 127,
4.2 ctT. 129), mo 3HAMIUIO CBOE MOMANBIIC BIATBOPEHHS I PO3BUTOK Y MOJIOKCH-
nsix KIIK Vkpainwm [3], skumu Oyau BpoBaPKEHHI KOJIETialbHUH PO3IIIS] CIIpaB
CYJIOM TIPHCSDKHUX 1 HAPOTHUMH 3aciiaresisiMi. [HCTUTYT ydacTi HapOJHUX 3aci-
JlaTelliB y KpUMIHAIBHOMY CY/IOYMHCTBI OyB JikBigoBanuii y 2016 poui 3Minamu
no Koncrurynii Ykpainu [7].

3akoHOJaBUEe BTLICHHS KOHCTHUTYLIHHMX MOJIOKEHb IIOJ0 y4acTi Hapomy y
3IIHCHEHH] TPaBOCYIUIsl NPUCSHKHUME B YKpaiHi BIEpIe BIPOBa/DKEHE Y 3aKOHI
VYxpainu «IIpo cynoycrpiii 1 craryc cymaiB» Big 07.07.2010 poky [8], ne moioxeH-
HSIM TIPO HApOJHMX 3aciZiaTeNiB 1 MPHUCSHKHUX Oyna Oe3nmocepeaHbo MpUCBSYCHA
miasa 3 Po3niny I11. HazBanwuii 3akoH y 4. 1 cT. 57 BU3HAYMB CTaTyc IUX Cy0 €KTIB,
3a SIKUM HApOJHHMM 3aciJiaTesneM, MPUCSHKHUM € TPOMaJITHUH YKpaiHH, SIKMH Y
BHUIIAJIKaX, BU3HAUCHUX 3aKOHOM, BUPIIIIY€E CIIPABH Y CKJIAJIi CYY CIUIBHO i3 CY/IJICO
(cymnsiMn), zabesneuyrouu 32iono 3 Konemumyyieto Ykpainu 6eznocepeonio yuacmo
Hapoody 6 30ilcHenni npasocyoos. [1ofanpIoro po3BUTKY IHCTUTYT TPHUCSHKHUX
HaOyB y 3akoni Ykpainu «IIpo cynoycrpiid i craryc cymaisy Bix 2 06. 2016 poky [9].

KIIK VYkpainu Big 28.12.1960 poky Ne 1001-05 [2] He MmicTUB 3rajku 1mpo
iHCTUTYTH Oe3mocepeHbOl y4acTi Hapoay y 3IMCHEHHI MPaBOCYA/IA, X04a Mic-
THUB TIOJIOKEHHS TIPO Y4acTh HAPOJHUX 3aCiJIaTelIiB y PO3IVIsIII OKPEMHX KaTeropin
cnpas. Haromicte, KITK Ykpainu Big 13.04.2012 poxy 10BOII IPYHTOBHO BIIOPSII-
KyBaB ITUTAHHS Y4acTi NMPHUCSHKHUX Yy 31iHCHEHHI mpaBocyms. [IpouecyansHuii
TOPSIZIOK TIPOBAJDKEHHS 33 YYacTIO MPHUCSHKHUX 0€3M0CEepPEIHbO BPETYIbOBaHHN
y §2 maBu 30 KIIK Ykpaiuu. KpuminanbHo-mporiecyaibHe 3aKOHO/IABCTBO HE
MICTUTBh BUYEPITHOTO MEPENIiKy CIpaB, Yy sIKMX 00OB’SI3KOBO OEpyTh y4acTb HpH-
CSDKHI, 110 POOUTH KOHCTHUTYIIIMHI TMPUIHCH PO OE3MOCEPEIHIO y4acTh HAPOILY
y 3IiMCHeHHI TpaBOCYJs JIEKIapaTMBHUMHU. 3 METOI YHHMKHEHHS TPOTalllH
y 3aKOHOJABCTBI Yy MekaX NPOBEACHHS CyIOBOI peOpMH CIIil BHECTH 3MIHM
no 3akony Ykpainu «IIpo cymoyctpiit i cratyc cymaiBy, Ta go KIIK VYkpaiuu,
I10J10 3JIMCHEHHS CYJOUYMHCTBA CYJIOM MPHUCSHKHUX Y anelsIiiHii Ta KacaiiHii
IHCTAHIIiSAX, HAITOBHUBIIY [ICH IHCTUTYT BiJIIIOBITHOIO IIPABOBOO OCHOBOIO, OTIKE,
1 KOHKPETHUM 3MICTOM.

Hageznenuii anasi3 qae mijcTaBy Uit BACHOBKY PO Te, I110:

KoHcTuTyniliHe nmpaBo 0coOM Ha PO3MIISL CIIPABU CYAOM IIPHCSHKHUX 00y-
MOBJICHE 1 € CKJIaJ0BOIO 3/IMICHEHHS BJagy HApOAOM Oe3NocepeHbo W uepes
OpraH Jiep>kaBHOI Biaau — QyHKIIT 6e3rmocepeiHb0 OpaTH ydacTh B yIpaBiIiHHI
nepxaporo (ct.1, u.2 ct. 5 Koncrurynii Ykpainu), HaJIeKHUTh 10 OCHOBHHUX HEBIJI-
Yy’)KyBaHHX ITPaB 1 Ma€ HAJISKATH KOXKHOMY T'POMa/STHHHY.

3akonooascmeo Yxpainu npo cyo npucaxichux, wjo 6CmaHoeuoe npaso po-
MaosiH bpamu yuacme y 30[UCHEHHI npasocydosl, € CKIA0060I0 CAMOOOMENCEHHS.
Oepoicasu y 301liCHeHHT OyHKYIT npasocyoosi.
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3axonooasui ocHo8U JisibHOCIIE CYOY NPUCAICHUX Y KDUMIHAILHOMY Npoyeci
micmamocsa y Konemumyyii' Yepaini, 3axoni Yxpainu «Ilpo cyooycmpiti i cmamyc
cyooie» ma KIIK Ykpainu. Cmamyc npucsicHux pyHmyemvcsi Ha NOJLONCEHHSIX Y.
Scem. 124, y. u. 1, 2, 3 cm. 126, u. 1 127, cm. 129, cm. 130 Koncmumyyii Ykpainu,
3axomny Yrpainu «IIpo cyooycmpiii i cmamyc cyoodie» i KIIK Ykpainu.

Bimuyusnsanuil cy0 npucsisicHux sx pesyismam cy0080-npasosoi pedopmu,
eminiosanoi ¢ Ykpaini — ye 00uH i3 it OCHOBHUX NO3UMUBHUX HACTIOKIE, MEMO0
5KO20 € YMBEPOICEHHS. CAMOCMIUHOL CY0080I 610U, 3ACHOBAHOI HA NPUHYUNAX
BEPXOGEHCMBA NPABA, 3MA2ANLHOCMI, NPE3YMNYIT HeGUHY8AMOCMI, Heynepedice-
HOCMI, He3anedCHOCmi, NYOniuHOCmE Moulo.
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Maptuniok Poman CraniciaBoBu4

doyenm xKagedpu 0eprHcasHO-npagosux OUCYUnIiH
Hasuanvro-naykogoeo incmumymy npaea im. 1. Manunoscokozo
Hayionanvrozo ynisepcumemy « Ocmposvka axademisny,
KaHOUuOam noiimuyHux Hayk, 0oyeHm
(m. Ocmpoe, Vkpaina)

OCTATOYHICTb AKTIB OPTAHIB KOHCTUTYIIMHOI'O
KOHTPOJIIO
[Ipobnema 0CTaTOUHOCTI aKTIB OPraHiB CIICIiali30BAHOTO0 KOHCTHTYIIIHHOTO

KOHTPOJIIO — OJIHA 3 HaHOLIBII 3HAYYIIUX TEOPETUYHHX i MPAKTUUHHUX MPOOIIEM,
SIKOIO TIO3HAYEHI OpraHizailisi W JisIbHICTh IUX opraHiB. OCKIJIbKH MOXJIHMBICT
MOJITUYHUX OPraHiB JIep>KaBHOI BJIAX JI0JIATH PIllIEHHs OpraHy KOHCTUTYIIHHOT
IOPUCAMKIIT MocArae Ha MPHUHIMIT BEPXOBEHCTBA KOHCTHUTYLIT W HIBEIIOE POJb
IHCTUTYTY KOHCTHTYLIIHOTO KOHTPOJIO B MeXaHi3Mi Horo 3abe3rnedyeHHs, Oiib-
LICTh KOHCTUTYIIN 1€l MOXKIIMBOCTI HE rependadae i MiCTUTh TIOJIOKEHHS TIPO
OCTaTOYHUI1 XapaKkTep akTiB OpraHy KOHCTHTYIIHHOT IOpHCAMKII. Yce XK Il akTh
He € a0COJIIOTHO OCTaTOYHHMU.
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AKTH OpraHiB KOHCTHTYIIHHOI IOPUCAMKIIII, ONIPU CBIM iHTEpIIpeTamiiHui
XapakTep MICTATh, 1 JOKTPHUHAIBHO-HOPMATHBHI €lIEeMEHTH. TakuMH IOKTpH-
HaJIbHO-HOPMAaTHBHUMH €JIEMEHTAaMH € TPAaBOBI MO3UIIT OpraHy KOHCTUTYIIHHOT
IOPUCAUKIIT, sIKi 30€piraloTh YMHHICTH HABITh TOJI, KOJHM BTPAaTHIM YMHHICTH
HOPMH, TIIYMa4€HHS SIKUX CIIPUYMHUIIO 1X TIOSIBY.

OTiKe, MOXKIIMBICTh BHIIMX OPraHiB JEp)KaBHOI BIIa/W, YHi aKTH € 00’ €KTOM
KOHCTUTYIIHHOTO KOHTPOJIO, KHEUTPaIi3yBaTH» PillICHHS OpraHy KOHCTUTYIIIHHOT
IOPUCAMKIIT NIUISIXOM YXBaJCHHS HOBOTO aKTa MOTPeOye CYTTEBUX 3aCTEPEIKCHb.
Bui opranu nepaBu HE MOXKYTh 3aCO00M HOPMOTBOPYOCTI JOJIaTH ITPaBOBI
MO3UIIT OpraHy KOHCTHTYLiHOI topucaukuii. [IpuHIMD BepXoBEeHCTBa mpasa
BUMarae, o0 HOPMOTBOpYA JisUTBHICTh OpraHiB JAep)KaBHOI BiIaaM BijOyBajacs
B MeXax IPaBOBHMX MO3WIIH OpraHy KOHCTHUTYLIHHOI topucaukuii. [lapiaamenr,
MPE3UICHT Ta Yps[, 3AIHCHIOI0YM HOPMOTBOPEHHSI, 30KpemMa y (opmi Jerarizanii
1 KOHKpeTH3allii MeBHUX KOHCTUTYLIHHHX TOJI0KEHb, 3B’s13aH1 IPAaBOBUMH MO3H-
LisIMU OpraHy KOHCTHTYI[IIHOTO KOHTPOJIIO, BUBEICHUMH 3 IINX CAMUX MOJIOKECHb.
Tomy mpaBoBa 103Ul OpraHy KOHCTUTYIIWHOT FOPUCIMKIIIT HE MOXKE BTPATUTH
IOPUAMYHOTO 3HAUYSHHS BHACIIIIOK TOBTOPHOTO YXBAJIEHHS TOTO CAMOT'0 Y1 HaBiTh
Mo/IiOHOro 3a 3MICTOM aKkTa. bynb-sKkuil opraH JiepkaBHOI BIaaM, aKTH SKOTO €
00’€KTOM KOHCTUTYIIHHOTO KOHTPOJIIO, HE MOXE TPOJIOBXKYBATH IO HEKOHCTH-
TYUIHAX HOPM IUISIXOM yXBaJICHHS! HOBHX 3a ()OPMOIO, aje CTapux 3a 3MiCTOM
MPaBOBUX aKTiB 3aMICTh THX, YHHHICTb SIKUX OyJja MPUIMHEHA OPraHOM KOHCTH-
TyHiitHOI ropucaukmii. MOXIIMBICTE OpraHiB JIepKaBHOI BJIaJ M JIOJaTH MPaBOBi
MO3UIIT OpraHy KOHCTUTYIIHHOT IOPUCIUKIT NIISIXOM BiJIIOBITHOTO HOPMOTBO-
PEHHS CIIOTBOPIOE HACIIIKA KOHCTHTYIIITHOTO KOHTPOITIO.

PoJib mpaBOBUX MO3UIIIH OpraHy KOHCTUTYIIHHOT FOPUCIUKIIIT B HOPMOTBOPYIl
1 TPaBO3aCTOCOBHIH NiSUTEHOCTI OpraHiB JIep)KaBHOI Bl 00YMOBIIIOE iX TpaBoBa
npupoza. [IpaBoBi mo3uiii oprany KOHCTUTYLIHHOT IOPUCIUKIIT BiqOOpaXkaroTh
¢dhopMy mpodeciiHOro MHCICHHs IOPHIMYHOI eliTH Kpainu. Bonu ¢opmanizy-
I0Th HasiBHI Y ()aXOBOMY CEPEIIOBHII TOKTPUHAIBHI MiJXOX JI0 HaWBaKIHBIIINX
MUTaHb JIPKaBHO-ITPABOBOIO JKUTTS CycHIbCTBA. OCKINBKM aKTH OpraHiB KOH-
CTUTYL[ITHOTO KOHTPOIIIO 0€3M0CEPEAHbO CTOCYIOThCSI IOPUANYHOI JOTMH, BOHU
MOBUHHI BUSIBIISITH BUIMH PiBEHb TPAaBOBOI KoMIIeTeHTHOCTI. Came ToMy 11i aKTh
OCTaTOYHI ¥ HE MiJUIATraloTh OCKapKeHHI0. [IpaBoBi Mo3uIil oprany KOHCTHTYIIH-
HOI FOPUCIUKIT (POPMYIOTh, TIO CyTi, OiLiiHY Jep>KaBHO-NIPABOBY JAOKTPUHY U
YTBOPIOIOTH Pa30M 13 KOHCTHUTYIII€EIO Iep)KaBU HOPMAaTHBHY OCHOBY HalliOHAIBHOT
cucremu mnpasa [1, c. 170]. Tomy ponb nMpaBoBHX MO3UIINA OpraHy KOHCTHTYIIIH-
HOTO KOHTPOJIIO B MEXaHi3Mi IPAaBOBOTO PETYNTIOBAHHS HE MOXKE 3aJIe)KaTH Bill
(hopManbHOI miCTaBU iX BUHUKHEHHS, TOOTO YNHHOCTI TIPAaBOBUX HOPM, sIKi Oynu
00’€KTOM TIIyMayeHHs, a TaKO)K YMHHOCTI CaMOro IHTepHpeTaliifHOro axra, y
SIKOMY BIJITOBI/IHI TIpaBOBi Mo3MIiT Oynu chopMynboBaHi. Y 1bOMY ITPOCTEKY-
I0ThCSl PUCH TIOJIIOHOCTI NIPAaBOBUX MO3HUIIIH Oprany KOHCTHTYIIHHOT FOPHCIMKILT
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JI0 TIPELE/ICHTHUX PILIeHb CYJiB 3araJbHOi IOPUCIMKIIT Ta 3aKOHIB MapjIaMeHTYy.
VYei 3ragani GopMu rpaBa MOXKYTh CaHKI[IOHYBAaTH yCTaJICHY MPAKTHKY CYCIiJIb-
HUX BITHOCHH a00 HasiBHY HeoQiliiiHy npaBoBy JOKTpuHY. OcTaHHs, X04a i He
€ JDKepelioM IpaBa, 0OyMOBIIIOE 3MICT TOTO JpKepelia Mpasa, sike il HOpMaTUBHO
¢dopmainizye. BogHowac mokrpuHa (mpaBoBi iznei, mpuHImIHM), hopManizoBaHa B
MMO3UTHBHOMY ITpaBi, HaOyBae 3arajbHOOOOB’S3KOBOTO, HOPMAaTHBHOTO Xapak-
Tepy [2, c. 160]. BOadaeTbes, 1o came 11e i BiOyBa€eThCs y MPOIIEC] YXBaICHHS
OpraHaM¥ KOHCTUTYIIHHOT IOPUCIUKIIIT BIATOBITHAX aKTiB.

[TpaBoBi mo3uiii opraHiB KOHCTUTYLIHHOT FOPUCAHKIII 000B’I3KOBI i ocTa-
TOYHI JUIs OpraHiB JEpXKaBHOI BIJIAJM, YHIO TPABOTBOPUY 1 MPaBO3aCTOCOBHY
JSUTBHICTH BOHH OITOCEpPEKOBYIOTh. OfHAK TX 000B’SI3KOBICTh 1 HE3MIHIOBAHICTh
BIJHOCHA [yl CaMHX OpraHiB KOHCTHUTYIIHHOTO KOHTpPOIIO. 3arajbHOBH3HAHE
MIPaBO OpraHiB KOHCTUTYLIIHOT FOPUCANKIIT epervIsiiaTh BIacHI PaBOBI MTO3MIII|
y 3B’SI3KY 3 BHSIBIICHHSM HOBHX OOCTAaBHH TIO CIIpaBi, SIKIIO Taki 0OCTaBHUHU CyT-
TEBO BIUIMBAIOTH HA 3MICT YXBAJICHOIO HUMH PIILICHHSI.

Kpim HaBezmeHOI MijcTaBH, BIJHOCHY HE3MIHIOBAHICTh MPABOBUX IO3MIIH
OpraHiB KOHCTUTYLIHHOTO KOHTPOJIO ISl CaMHX LIMX OpraHiB OOIPYHTOBYIOTh
npuHaiMHI Taki aprymenTd. [lo-mepie, oprann KOHCTUTYIIHHOT IOPUCAUKIIT He
MOXXYTb YHUKHYTH PU3UKY YXBaJICHHSI XUOHUX pileHb. [lo-apyre, BoHM 3My1IeH]
BAABaTUCS 110 TPUHIUITY EBOJIONIHHOTO TIyMaye€HHsS KOHCTUTYLIHHHX HOPM,
aJIaNTYI0uM BJIACHI MPABOBI MO3HUIIT 10 3MICTY IPaBOBOI JOKTPHHH, 110 PO3BUBA-
erbcs. [lo-Tpere, npaBoBi Mo3ulii OpraHiB KOHCTUTYIIHHOI IOPUCANKIIT TTOBHHHI
I'PYHTYBaTUCsS Ha KOHCTUTYLIHHHMX ITOJIOKEHHSX, SIKI caMi HE3MiHIOBaHI JIMIIE
BiHOCHO. TOMy 3MiHa KOHCTHTYLIIHHUX HOPM, IIO0 OyiIM 00’€KTOM TIyMadeHHs
OpraHy KOHCTHTYI[IHHOTO KOHTPOJIIO, CIIPHYUHSE MTOTPEOy 3MIHUTH HOTO BijIoO-
BiJIHI MPABOBI MO3MII].

@dakTHYHO KOHCTHUTYIIHHI TOJIOKEHHS PO OCTATOYHHI XapaKTep aKkTiB opra-
HIB KOHCTHUTYLIHHOT FOpUCIUKIIIT, He 0OMEXKEHI MPaBOM LIUX OPraHiB MeperisaaT
BJIACHI piIlICHHS, IPE3IOMYIOTh a0CONIOTHY ICTUHHICTD iXHBOTO TITyMaueHHS pa-
BOBHX HOPM 1 iX HECIIPOMOXKHICTb IMTPUITYCTUTHCS TOMIJIKH Y TPUHHSTTI PillICHHSL.
Taka npereH3ist Ha OE3MOMMIIKOBICTh IPABOBHMX TO3UIIIH OpraHiB KOHCTHTYIIIH-
HOi IOPUCIMKIII pa3iode KOHTPACTY€ 3 HAasBHUM JOCBIJIOM KOHCTHTYLIHHOTO
npaBocyazst. Lle 3acBiguye, 10 MPUHIMIT 3B’13aHOCTI OPraHiB KOHCTHTYLIHHOTO
KOHTPOJIIO BIIACHUMH MIPABOBUMH TIO3HUIIISIMU, KU HE JIOIyCKa€e BUHATKIB, IOPO-
JUKY€ OJTHY 3 HaliCyTTEBIIMX MPOOJIeM y iX AisTIBHOCTI.

[TpuunHKM yXBajJeHHs XWOHUX pillleHb OpraHamH, sKi 37iHCHIOIOTH CIie-
LiaJli30BaHUH KOHCTUTYLIHHMH KOHTpOJb, pi3Hi. KpiM BIIMBY Ha MisUIBHICTB
OpraHiB KOHCTHTYLIHHOT IOPUCIUKIIT BIIaJ@pIOIOUUX MOJITUYHUX CHJI, THIIMMH
TUITOBUMH TPUYMHAMH HEKOHCTHTYLIHHOCTI yXBaJCHUX HUMHU aKTiB € BUXIJ 3a
MEXI TI[yMadeHHsI 1 Cripoba BATHCs /10 3alIOBHEHHS MTPOTAJIMH Y 3aKOHOIABCTBI.
Opranu KOHCTUTYIIHHOTO KOHTPOJIIO, TIOIIPH CBOE BUHSTKOBE TPaBO YXBAJIIOBAaTH

317



OCTaTOYHI PIlICHHS MIO0 KOHCTUTYLIHHOCTI HOPMaTUBHUX aKTIB, SIK 1 Oyab-sKi
IHIII OpraHy Aep’KaBHOI BJaJM, MOXKYTh yXBAJIOBATH PIIICHHS, KOHCTHTYIIH-
HICTB SIKMX BHUKJIHMKaTuMe cyMHiB. O4eBHIHO, IO 3BaKArOYM Ha PiBeHb (haxoBOi
KOMITETEHTHOCTI TXHBOTO CKJIaJly, TaKi pillleHHsI OyayTh HEUaCTUMH BHHSTKaMH 3
npaBwia. BopHowac cama MOMIIMBICTH YXBaJICHHSI OpraHaMH KOHCTHTYIIITHOTO
KOHTPOJTIO TIOMUJIKOBUX PillIeHb 3aCBITUY€, [II0 OCTATOYHICTh IXHIX aKTiB HE MOXeE
OyTH aOCOTIOTHOIO. PU3MK NOMMIIKH B JISITBHOCTI OpraHiB KOHCTHTYIIHHOT TopUc-
JIMKIIT, IKOT HOBHICTIO 3a1100iI'TH HEMOYKIIUBO, € CyTTEBUM apI'yMEHTOM IpaBa I1X
OpraHiB MepersiaTi BIAcHI mpaBoBi mosuilii. [1030aBUTH OpraH KOHCTHTYIIiH-
HOI FOPUCIUKII IIbOTO TpaBa O3Ha4Ya€e 1M030aBUTH HOTO MOXIMBOCTI €()EKTUBHO
3a0e3redyBaTi BEPXOBEHCTBO KOHCTHUTYIII: XMOHO, ofHaK odiliiiHO iHTEepIpeTOo-
BaHI KOHCTHTYIiI{HI MOJIOKEHHS CIPUYMHSIOTh HEKOHCTUTYIIHHY MTPaBOTBOPYY 1
MPaBO3aCTOCOBHY IPAKTHUKY.

BigcyTHiCTh B OpraHy KOHCTHTYLIHHOI IOPHCAMKIII IpaBa IeperisiaTu
BJIACHI MOMMJIKOBI PIILICHHSI HE TUIBKHM 3arpoXKy€ HOro JETiITUMHOCTI, a i Iopo-
JUKy€ TIpOOJIeMy IOSIBU TIOTAHO Y3TO/DKEHHX a00 ¥ B3a€MOBUKIIIOUHHX, OJHAK
PIBHOIO MIpOIO «OCTaTOYHUX» IHTEPHPETAIIHNX aKTiB. AJIbTepHATHBHI ITPaBOBI
MO3UIIT Oprany KOHCTHTYIIHHOTO KOHTPOJIIO IPOBOKYBaTUMYTh Oe3Jiajl y MpaBo-
TBOpYIii 1 MpaBo3acTOCOBHI cepax.

[IpaBo opraHy KOHCTHUTYLIHHOI IOPHCAMKIII MEperisiaTi BiacHI NpaBOBi
MO3HUIIT, MONPHU HOTo BUHSATKOBHI XapakTep, 00yMOBIIIOE i moTpeda 3a0e3rneunTn
(yHKIIOHAJIbHY CTa0UIBHICTH OCHOBHOTO 3aKOHY. AJanTailis KOHCTHTYILIHHUX
MOJIOXKEHB 0 CYCIIJIBHUX peajiii MOXIIMBA 3ac000M TEPEOCMHUCIICHHST TXHBOTO
3MICTy HaBiTh 32 YMOBM HE3MIHHOCTI iXHbOI (opmu [3, c. 152]. EBomrouiiine
TIlyMa4eHHsI KOHCTUTYLIITHUX HOPM OCTaHHIM 4acoM HaOyBae XapakTepy CTIHKOi
TEHJICHIIIT B JIsUTLHOCTI OPraHiB CHEIiaai30BaHOT0 KOHCTUTYIIITHOTO KOHTPOITIO.
3rajiaHa mpakTHKa 3aCBiI4ye, 10 MPaBOBa JOKTpUHA — (PEHOMEH HE CTAaTHYHHA i
il pO3BUTOK HE IIOBHHEH YHEMOKJIMBIIIOBATUCS (OPMAIIBHO 3aKPIINICHUMH FOpH-
JIMYHO XMOHMMH YH TaKHMH, [0 BTPATHIIA CBOE 3HAYCHHSI, JOTMaMHU.

3MICT JOKTPHHH, SIKOIO KEPYEThCsS OpraH KOHCTUTYIIHHOTO KOHTPOIIO,
00yMOBITIOIOTH 00’ €KTHBHI MPOLIECH PO3BHUTKY IpaBa 1 peryibOBaHUX HUM CyC-
MUIBHKUX BiHOCHH. ToMy copMyiibOBaHa OpraHOM KOHCTHTYIIHHOT FOPHCIMKILT
MpaBOBa IMO3MIS 3 IMJIMHOM 4Yacy MOXKe IlepecTaTd BiIMOBIAaTH yMOBaM IpaBoO-
BOTO peryioBaHHsl. OpraHu KOHCTHTYIIHOTO KOHTPOJIIIO YacTO 1HTEPHPETYIOTh
KOHCTUTYLIHHI HOPMH, SIKi IPYHTYIOThCS Ha KOHIICIIISIX, IO MArOTh PO3MHTI
KOHTYpH W eBomrouidHuid 3micT [4, ¢. 57]. Opranu KOHCTUTYLIHHOT FOPUCIMKILT
B TaKOMY pasi He IOBMHHI IIEPETBOPIOBATH BJIACHI IIPABOBI MO3MIIIi B 10TMY, pa3 i
Ha3aBKIM CPOPMYIbOBAHY I OXOPOHIOBAHY BiJ| Oy/Ib-sIKOT PEBi3ii; BOHHU MOBUHHI
MarH 1paso ii nepenisiHyTH (ckopurysari). @opMysroroun cBOT IPaBoBi MO3UILIT,
OpraHd KOHCTUTYIIHHOI IOPUCAMKIIT OTPUMYIOTh MOXKJIMBICTH MOEIHATH Pi3HO-
MaHITHI HayKOBI MiJIXOI! IO OCMHCIICHHSI NMPABOBUX peaiid, 3°sICyBaTh CTiHKi i
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BHpPa3Hi 3aKOHOMIPHOCTI KOHCTHTYIII{HO-IIPABOBOTO PO3BUTKY CYCIIIBHUX BiJJHO-
CHH 1 THM CaMUM HaJaTH iM MiTPUMKY 1 3aXHCT Ha JAEP’KaBHO-NIPABOBOMY DiBHI.
3BiJICK OYEBHJHO, 10 OQilliiiHe BU3HAHHS 3a NPABOBUMHU IO3MIISIMH OpraHy
KOHCTUTYIIIHHOI IOPUCIUKIIT XapakTepy JpKepesia npaBa i BOJAHOYAC BH3HAHHS
MOXKIIMBOCTI iX NEpersyly caMiUM OpraHOM KOHCTUTYIIHHOI IOPUCAMKIIT € CyT-
TEBOIO YMOBOIO PO3BHTKY INpaBoBOi cucremu. [IpaBo opraHy KOHCTHUTYIHHOT
IOPHUCAMKIIT Ha MEeperisil BIACHUX PaBOBUX MO3UIIH MTOKJIA/Ia€ HA HHOTO CKJIaTHE
3aBJaHHS MEPMAHCHTHO OIIHIOBATH HASBHI MMPABOBI MO3MIIIT 3 MOMISAY iX BiAIO-
BIJJTHOCTI Cy4acHOMY CTaHy IpaBOBOi JOKTPUHHM JepkaBu. OTxke, OCTaTOYHICTh
aKTIB OpraHy KOHCTUTYLIHHOI IOPHCAMKII MOBMHHA OyTH 0e€33anepeyHoro st
BCiX Cy0’€KTiB IPaBOBIIHOCHH, OJIHAK HE MOXKe OyTH aOCOJIIOTHOIO JUIS CaMoro
OpraHy KOHCTHTYLII{HOTO KOHTPOIIO. BiH MOBHHEH MaTH MpaBo BiIMOBUTHUCS BiJl
BJIACHHUX TIPABOBHUX MO3HUIIH, c(HOPMYITbOBAHMX B YXBAJIICHHX HHUM aKTax, SIKIIO
BBa)KaTUME, 1110 TaKi MO3HUIIIT IPUHANMHI YaCTKOBO XUOHI, TOOTO HEKOHCTHUTYIIIHHI.

VY cr. 1517 Konctutymii YKkpaiHH BKa3aHO, 10 «pIlICHHS Ta BHCHOBKH,
yxBasieHi Koncruryuiitnum CynoMm Ykpainu, € 000B’SI3KOBUMH, OCTaTOYHUMHU
1 He MOXYTbh OyTH ockapkeHi». [Ipn oMy OcHoBHMI 3akoH YkpaiHu He Mic-
THUTb HISIKUX 3aCTE€PEXEHb 1110710 000B’I3KOBOCTI i OCTaTOYHOCTI 3ra/IaHUX aKTiB
Koncruryniiinoro Cyny VYkpainu anst camoro Cymy. [lo cyri, BigmoBimHO 10
Koncrurynii Yipainu, Koncruryniiinuit Cyn Ykpainu 3B’si3ye cebe BIaCHUMHU
MIPaBOBHUMH TO3UIISIMH, BU3HAYCHUMH 33 3MICTOM YXBaJICHUX HUM akTiB [5, c. 54].
Boxnouac ct. 92 3akony Ykpainu «IIpo Koncruryuiitanii Cyn Ykpainu» Hagiise
OpraH KOHCTHTYIIFHOT FOPUCIMKIIIT HE JIMIIE IPAaBOM PO3BHBATH Ta KOHKPETU3Y-
BaTW CBOIO IIPaBOBY MO3UIIIIO, a i mMpaBoM 3MiHIoBary ii. OTxe, 3rajaHa cTarTs
3akony cynepeunth Koncturymii Ykpainu.

OueBuiHO, 1m0 npaBo Koncruryniiinoro Cyny Ykpaiuu Ha neperisit BIacHUX
MIPaBOBUX TIO3UIIN MOTPIOHO 3aKPIMUTH HAa KOHCTHTYLIHHOMY piBHI, yCTaHO-
BuBim B posaini XII Koncrurynii Ykpainu mosioxkeHHs PO BUHSTKOBE MPABO
Koncruryniiinoro Cyny YkpaiHu neperisiaTé BiacHi IpaBoOBi MO3UIIT Y 3B’ SI3KY
31 3MIHOIO KOHCTHUTYIIIHHUX HOPM 4YH PO3BUTKOM MPABOBOI JIOKTPHHH, SKOIO KEpy-
€THCSI OpraH KOHCTUTYIIWHOI ropucaukiii. BOadaeTses, 110 nepernsiiaTy BiIacHi
nipaBosi no3uuii Koncruryniitnuii Cyn YkpaiHu MoBHHEH KBai(piKOBaHOIO O1JIb-
LIICTIO Y JIBI TPETHHU BiJl CBOTO KOHCTHTYLIIIHOTO CKJIa Y.
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