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KPUMIHAABHE TIPABO TA
KPUMIHOAOI'IA

0O.B. Kosauenko®

TEOPETHUYHE BU3HAYEHHA IMOHATTA TA MER
3ACTOCYBAHHA KPUMIHAABHO-TIPABOBHUX 3AXO/IB

AxkTyaAbHICTD Z0CAIKEHHS IPABOBOI IPHPOAU KPUMIHAABHO-TIPABOBUX 3aX0/IiB BUSHAYAEThCS
THM acCIeKTOM, 10 Cy4aCHHH CTaH MOTipIIeHHsI KPUMIHOTEHHOI CHTYAlIil He TIAbKH B YKpaiHi, are # B
CBITOBHX MacIuTabax, 34e61AbIIOro POSTASIZAETHCS SIK HACAIZIOK KPH30BOrO CTAaHY EKOHOMIKH, COLIAAbHOTO
PO3IIAPYBAHHS CYCIIAbCTBA Ha MiZACTaBi MaTepiaAbHOro 3abesIeyeHHs] HOro YAEHIB, MOAITHYHOL
HeCTabIAPHOCTI, HEZOAIKIB [IPABOOXOPOHHOI AISIABHOCTI, TOOTO 3a BCiMa O3HaKaMH, sIKI MPUTAMaHHI
cnaamusi moctmogepny. Jo seeaenns 1 sepecus 2001 poky B aito Kpuminaabroro kozexcy Yxpainu
(aarni — KK Ykpainn) npeacraBuuky kpHMiHaAbHO-MPaBOBOI HAyKH, Cy6 €KTH MPaBO3aCcTOCOBHOL
JAISIABHOCTI, HapiKaAH Ha HEMO:KAHUBICTb 60pOTbOU 31 3AOYMHHHUMH NPOSIBAMU, METOZAAMH, SIKi
BCTaHOBAIOBAAMCD iICTOPUYHO i MOPAAbHO 3aCTapiAOK0 3aKOHOAABYOM 6asoto. | lanaues mosutusHOrO
3pYILeHHs B MPOTHZIl 3A04MHHOCTI B6adarach B nipuitHaTTi Hooro KK Ykpainu, sxuii nosunen 6ys
HaZaTH IIPaBOOXOPOHHUM OpraHaM LIHPOKHH CIIEKTP 3aco6iB 60pOTHOH 31 BAOUMHHICTIO B LiAOMY, 1
okpemumH (opMamu i1 npossiB, s3okpema. OaHak, OUiKyBaHHS MOBUTHBHHX 3PYIEHb CYTTEBOTO
3MeHILIeHHsT aGCOAIOTHHX 1 BIZHOCHHX OKAa3HHKIB BAOYHHHOCTI cebe He BUIIPaBAAAO.

Crpareriunuil HanpsMOK ASABHOCTI IPABOOXOPOHHHUX OPTaHIB AAS cTabiAizalll KPUMIHOTeHHOT
cutyauil B Zep2KaBi IMOASITA€ Y BUKOPHCTAHHI 3aKAaZ€HOr0 B HOPMATHBHIN 6asi norteHuiary 3acobiB
MPOTHZII BAOYHHHOCTI, @ AIAABHICTb [0 TEOPETHYHOMY OCMHCAEHHIO ITOBHHHA OyTH CIpsMOBaHa Ha
TOILYK 1 BTIA€HHS B ?KUTTs1 HOBUX 3ac00iB 1 c1Ioco6iB BIIAUBY Ha CYCIHIAbHI BIZHOCHHH, SIKI BHHHKAIOTb
B IpOLIECi BYMHEHHSI 3AOUMHY. |pazMLIiiHO BATOMHM B KOHTEKCTi 60pOTHOH 31 3AOUHHHICTIO € TTHTAHHS
3aCTOCYBaHHS KPUMIHAABHO-IIPABOBHX 3aX0JIB 10 OCi6, sIKi BUMHHAM CYCIIIABHO HebesIeyHe JisiHHs,
sIKe TANAZAE M1 KPUMIHAADHUH 3aKOH.

Tpeba sasznauntu, mo KK Ykpainu 6irbui-menn Bgaro pearisysas mpuHLMIOBI HarpsaMKu
KPUMiHaAbHOI TIOAITHKM YKpaiHH B 1IAOMY, i, BIZIHOCHO, MO2KAHMBOCTI 3aCTOCYBaHHS Pi3HOMAHITHHX
KPUMIHAABHO-TIDABOBHX 3aX0/iB, 30KkpeMa. /[0 MOSUTHBHUX MOMEHTIB TPaJAMIIHHO BiIHOCATL 3HAYHE
POBIIUPEHHS MIepeAiKy [TOKapaHb, MepeioBCiM, 3a paXyHOK OKapaHb, He OB A3aHUX 3 1036aBAEHHAM
BOAI; POBIIMPEHHST MO2KAMBOCTEH ITeHaAi3awil 1 ZereHaAisalii yepes CHCTEMY 3BIAbHEHHSI BiZf KPUMIHAABHOI
BIZTIOBIZIAABHOCTI, TOKapaHHs1, BiAGYBaHH: IIOKapaHHs1, IPH3HaYeHHs TOKapaHH: 3a CYKYIIHICTIO 3AOUHHIB
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1 BUPOKIB; BCTAaHOBAEHHSI ZOJATKOBHX OOMEKEeHb 3aCTOCYBaHHsSI KPUMIHAAbHO-IIPDABOBUX 3aXOZIB O
HETIOBHOAITHIX Ta Take iHmre. |aka yBara 3 60Ky 3aKOHOZABLISA /10 3HH2KEHHs! BCTAHOBAEHOT'O MOTIepe/IHIM
3aKOHOZABCTBOM PIBHSI PENPECHBHOCTI KPUMIHAABHO-IIPABOBHX 3aXOZJIB CTAAO MiZACTaBOIO AAsl TOTO,
o6 3asBUTH MPO M SIKICTb , TyMaHHICTb HoOBoro 3axkoHozaBcTBa. OfHaK, Taki 3asBH 3By4aAH 70
sepecus 2001 poky, ockiabku 3acToCyBaHHS KPHMIHAABHOIO 3aKOHY T0KAa3aA0, IO MOSHTHBHHUI
MOTeHIIaA ‘Ty6HTbCA 3a PaXyHOK CYTTEBOTO POBIIMPEHHS IEPEAIKy isHb, 3a BUMHEHHS SKHX
nepe6avaeTbC KPUMIHAADHA BiATIOBIZAABHICTb. |aKHM 4HHOM, BiIHOBAGHHsS BH3HAYaAbHOI izei
CTBOpEHHsI KPUMIHAABPHOTO 3aKOHY MOKAMBO 3a /JBOMa CLEHApIsIMHU: 3Ha4YHE CKOPOYEHHS MEPEAIKY
3A0unHiB (CTBOpEHHS “MaAeHBKOro, ane KOPCTKOTO KOAEKCy ), ab0 POSIIMPEHHS MOTEHIaAy
3aCTOCYBaHHSI KPHMIHAABHO-TIPABOBHX 3aXOZiB, 5IKi He OB s3aHi 3 mokapaHHsM. | leprmi masx
peopMyBaHHs KPUMIHAABHOTO 3aKOHOZABCTBA SIKILO 1 MA€, TO TIAbKH CTPATETTYHY [1EPCIIEKTHBY, OCKIAbKH
Ha CbOTOJHI BIZICYTHI KPHUTepil BIHECEHHS THX YH IHIIMX JisiHb 0 HEBEAMKOrO 3a PO3MIpOM
KpuMiHaAbHOTO 3akoHozaBcTBa (#foro OcobAuBoi yacTuHM), MO NOTPe6ye (HOPMYAIOBAHHSI HOBOI 3a
3MICTOM KPUMIHAABHOI [IOAITHKH, @ KOPETyBaHHsI KDUMIHAADHO-IIPABOBHX 3aX0ZIB 3 METOIO POSIIHPEHHS
iX ToTeHIIia y, He 0B I3aHOTO 3 Kapolo, B6AYa€ThCS ZOCHTD MePCIIEKTHBHUM i CBOEYaCHHM, OCKIABKH
HaJMIp KPUMIHAABHHX PEIPECid Hi 3a SIKMX YMOB HE MOKE€ POSIASIZATHCS MEPEAMOBOIO OJOAAHHS
3AOYMHHOCTI, @ HABIIAKH, BAKAUKAE HEIIPUNHSTTS IOAOKEHD 3aKOHY, HEPO3YMIHHS HOTO METH | 3aB/IaHb.
Memorio uiei nybaixauii € BUSHaYeHHs 3MICTY 1 XapaKTepy KpUMIiHAAbHO-TIPaBOBUX 3aX0JiB 3a YMOB
TEOPETHYHOIO OCMHUCAEHHST BIAMOBIZHOL ZE(IHIIIlI, CHCTEMHOTO AOCAI/XKEHHS 1 BUSIBAEHHsI MEXaHI3MY
CNIBBIZHOLIEHHS 3 IHIIUMH CTPYKTYPHUMH €AeMEHTaMH [bOT0 AUCKPETHOTO SIBUILA.

ZJlocAizzxenHI0 OKpeMHX MUTaHb KPUMIHAABHOI BiZTOBIZIaAbHOCTI 1 e()eKTUBHOCTI 3aX0AiB, sIKI
3aCTOCOBYIOTbCSI 10 OCOOH Y pasi BYMHEHHs HEIO CYCIIAbHO HeOe3I1e4HOro KPUMIHAAbHO~KapPaHOTO JisIHHS,
IIPUCBATHAK CBOi po6oTu Taki Bueni six A.B. Barpiti-I1laxmaros', M.I. Baxanos?, I'1.C. Jareas?,
LI. Kaprmeup*, T.O. Aecniescoki-Kocrapesa® Ta in. Oamnax, 3asmaveni Ta immi Buaeni posraszaiu
KPUMIHAAbHY BIAMOBIZAABHICTb | KPUMIHAABHO-IIPABOBI 3aX0JH SIK TOTOKHI, CITIBIaZal04i MMOHATTS.
Oanaxk, npoBeseHe A0CAIZKEHHS CBIAYUTD TIPO Te, 10 3aX0AH, AKi 3aKPIMAeH] B KPUMIHAABHOMY 3aKOHI
TIPEe/ICTABASIOTb COB0I0 MIEBHY TPHXOTOMIIO: KPUMIHAABHO-IPaBOBI 3aX0H He T10B’ 13aHi 3 KPHMMIHAABHOIO
BIZITIOBIZIAABHICTIO, KDUMIHAAbHA BIIIOBIZIAABHICTD 1 MOKapaHHS.

B cyuacniit naykoBiii AiTepaTypi GiABIIICTb BUEHHX, IIPOBOJSYH 2KOPCTKE PO3MENKYBAHHS MizK
KPUMIHAABHOIO BiZMOBIZAABHICTIO 1 IOKAPaHHSIM 3IMCHIOIOTh HOTO TAKMM YHHOM: BiZIOKPEMAIOIOTbHCS
BUZH TOKapaHb, nepeabaueni kpuminaabuum sakoHoM (cT. 51 KK Ykpainu), a Bci inmi npumycosi
3aXO0/IH, 5IKI MO2KYTb POSIASIZIATHCS B SIKOCTI peakLil iep?KaBy Ha BUMHEHE 0COOO0I0 CYCIIABHO Hebe3evHe
ZistHHA a60 060B’A3KY MPUTEPITITH MeBHI HECTIPUATAUBI HACAIIKM BUMHEHOTO JisSHHS, IK KPUMIHAAbHA
BiZIMOBiZaAbHICTD, 6€3M0CepeHbO He OB s3aHa 3 MoKapaHHAM. | [pobaeMH, SKi BHHHKAIOTD Y 3B A3KY
3 BUKOPHCTAHHSAM OCTaTOYHOTO MPUHIMITY BH3HAYEHHs Mexk KPMMIHAAbHOI BiAMOBiZaAbHOCTI i
[OKapaHHs1, BUPIIIYIOTh 3a PaXyHOK PO3IIUPEHHsT POPM peaiisallil KPUMIHAABHOI BiANOBIZAABHOCTI.
Tax, A.B. Barpiii-11laxmatos® , mpuBoasun xapakTepHCTHKY CHCTEMH 3aCTOCOBAHHX 3aKOHOABCTBOM
(opM pearisalii KpUMIHAABHOI BiNIOBIZAABHOCTI, BKa3y€ Ha Takl iX BUAH, SIK:

- KPUMIHaABHO-IIPABOBI 3aX0AH: [TOKAPaHHsI, sIK OCHOBHA (popMa peaiisaliil KpuMiHaAbHOL
BIZITIOBIZIAABHOCTI Ta 1HIII 3aX0/H KPUMIHAAbHO-IIPABOBOT'O XapaKTepy;

t Barpwii-LllaxmaTos J1.B. CoumanbHO-NpaBoBble NpobneMbl YyrosloBHON OTBETCTBEHHOCTM U (POpM ee peanusauumn, —
Opecca, 2000.

2 baxxaHoB M./. HazHauyeHue HakasaHMs MO COBETCKOMY yronosHoMy npasy. — K.: Buwa wkona, 1980.

3 farens [1.C. Mpobnembl COBETCKON YronoBHOM nonutuku. — Bnaamsoctok, 1982.

4 Kapriey U.U1. NHavBuayanusaumus HakasaHus B COBETCKOM YrO/IOBHOM npase. — M., 1961.

5 JlecHneBcku-Kocrapesa T.A. OnddepeHumaums yronoBHOW OTBETCTBEHHOCTU. — M., 1998.

6 barpuii-LllaxmaTtos J1.B. CounanbHo-npaBoBble NPo6sieMbl YronoBHOM OTBETCTBEHHOCTU U (hOPM ee peanv3aumm. —
Opecca, 2000. — C. 117.
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- 3aX0/1 KPUMIHAABHO-TIPOLIECYAABHOI'O [IPHMYCY, A0 SIKHX BIAHOCSTbCS 3aX0/H, SIKI MAIOTb
CYIyTHIA XapaKTep BIZIHOCHO peaAisallil KpUMIHAAbHOI BiAIOBIZAABHOCTI;

- 3aX0AH aZMIHICTPATHBHO-IIPABOBOIO [IPUMYCY — IIPUMYCOBI 3aX0/H, sIKi IepebadeHi
[PaBUAAMHU aMIHICTPATHBHOTO HATASIZLY.

Hageaena nosuwis npogecopa A.B. Barpiii-11laxmatosa cBiguuts, mo Bin posraszae
CHIBBIZHOIIIEHHS aIMTHUBHUX O3HAK KPUMIHAABHOI BIZTIOBIZIAABHOCTI, TIDH SIKOMY OZIHa 3 (pOPM peanisartii
KPUMIHAABHOI BiZITIOBIJAABHOCTI — IIe KPMMiHAaAbHO-IIPABOBi 3aX0AH B YHCTOMY BHTAAZI , a iHII
(popMH pearisawil BASHAYAIOTHCS IHIIOIO raAy3€BOI0 HAAEKHICTIO.

3asHaueHa MO3MUIIA BUKAHKAE Pzl 3amiepedeHb. | lepesoscim, sriguo 3 moroxennsam cr. 2 KK
VYkpainun, 6escymHiBHMM € TOH (paKT, IO KPUMiHAAbHA BIATIOBIZAABHICTD HACTYIa€ BUKAIOYHO 3a
BYHHEHHsI 0COO0I0 CYCIIAPHO-HeOe3MeYHOro AisTHHS, sIKe MICTHTb O3HAKH CKAAQZY BAOUHHY Iepe6aueHOro
B Ocobausiit wactuni KK Yxkpainu. Takxum umnoMm, ropuauunolo mizcraBoro KpuMiHaAbHOI
BIAIOBIZAABHOCTI € (DaKTHYHHH CKAaJl, BU3HAYEHHH B KPUMIHAABHOMY 3aKOHI, 1 Lie YiTKO BKasye Ha
raAyseBy HaA€:KHICTb 3aXOZiB, IO 3aCTOCOBYIOTbCH, y pasi Horo (CKAazy) HasBHOCTI, i BHKAIOHAE
MOZKAMBICTb PO3IASIZIATH KPUMIHAABHY BiATIOBIZAABHICTD 1 popMH 1i pearisallil Sk IEBHUH MI?KraAy3e€BHI
(xBasikpuminaibHO-TIpaBoBHit) penomed. | locepeanbo maTpumye BkasaHy MOSHILIIO i 3aKOHOZABELID,
BHKAIOYHBILH IHCTUTYT aJMIHICTPATHBHOI IIPEIOANLII Ta HE JOIMYCKAIYH MOKAUBOCTI IIPUTSITHEHHS 10
a/IMIHICTPATHBHOI BIATOBIZIAABHOCTI y pasi 3BIAbHEHHsI 0COOM Bi/i KPUMIHAABHOI BIZTIOBIJAABHOCTI 13
3aCTOCYBaHHSIM aAMIHICTPATHBHOTO BIIAHBY.

[ Ipuitmatoun 70 yBaru, mo macTaBoro KpUMIHAABHOI BiZNOBIZAABHOCTI € HAsIBHICTb B ZisHHI
ocobu ckrazy sroumny (cr. 2 KK Ykpainn), a BiacyTHicTb ckaazy 3A04HHY BUKAIOYAE MOKAHBICTD
MPUTATHEHHST 0COOH 10 KPUMIHAABHOI BIZNIOBIZZAABHOCTI 38 BUMHEHHS TAKOTO AisIHHs, B TOH 2Ke 4ac —
KPHUMIHaABHO-IIPABOBI 3aX0/ [IEBHOTO BUAY 3aCTOCOBYIOTbCS 1 32 YMOB BIZICYTHOCTI (POPMAAbHOI MIICTABU
JAs1 TIDUTSITHEHHsI 10 BIZNOBIZAABHOCTI, 1110 BKa3ye Ha 0OI'pyHTOBaHICTb IIEBHUX CYMHIBIB B TOTO2KHOCTI
HOHATb KPUMiHAaAbHA BiANOBIZAABHICTD 1 “KpUMiHAABHO-NIPABOBI 3aX0AHU .

[ Ipunyckatouu, 1m0 kpuminaAbHa BiZTIOBIIAABHICTD | KDUMIHAABHO-IIPABOBI 3aX0/H CIIBMAZA0Y
MOHATTS!, BaXKKO MOSICHUTU BIZIMIHHICTD KPUMIHAAbHO-TIPABOBUX LIIAEH, 5IKI CTABASITHCS MEPE] HUMU.
Bunpasaennsi, saraabna Ta crieriabHa npeBeHilis, 6e3yMOBHO IPUTAMAHHI BCIM KPUMIHAABHO-TIDABOBHM
3axX0JaM, 110 MATBEPAKYE 1X €AUHY KPUMIHAABHO-IIPABOBY IPHPOAY, OJHAK KPUMIHAABHO-IIPABOBI
3aX0/H, sAKi He T10B 13aHi 3 [TOKaPAHHsIM 1 BIZITOBIZAABHICTIO, BUPIIIYIOTD i HII 3aBAAHHS — AIKyBaHHS,
BHXOBaHHs, HaZaHHsI MeAUYHOI JOMOMOTH TOLIO, sIKI BUXOZAATb 3a HOPMAaTHBHO 3aKpillAeHI Mezi
KpuMiHaAbHOI BignosigaabHocTi. Ha migcrasi nporo, kepytodrcn npasiramu (opMarbHOI AOTIKH MOKHA
3pOOUTH BUCHOBOK, 1[0 KPUMIHAAbHA BiZNOBIAAbHICTD | KDMMIHAABHO-TIPABOBI 3aX0/IH, He TI0B s13aHi 3
MOKapaHHsIM, He MO2KYTb PO3TASIZIATHCS SIK TOTO2KHI, CTIBIAaAI04i IIOHATTS, OAHAK, MalO4H €/IUHY [IPAaBOBY
[PHPOZLy, BOHMU TIiCHO T10B s13aHi Mizk 06010, CTBOPIOIOUH TIEBHY CHCTeMy, 3B 130K eAeMEHTIB, IKUH 6yze
[POaHaAI30BaHHUH IMiBHIlLE.

Hage genuii BucnoBok nigTBepazxyeThes | 3akonogapaumu npurcamu. 1ax, B cr. 19 KK Ykpainu

“OcyanicTp” BUSHAYAETbCA, 1O He MiAATa€ KPUMIHAAbHIH BiAOBIZAABHOCTI 0coba, IKa Ha MOMEHT
BYMHEHHsI CYCITIAbHO He6e3MeYHOro JisHHS 3HAaXOAMAAch B cTaHi HeocyaHocTi (wactuna 1) i zo wiei
0co6U MOKYTb 6yTH 3aCTOCOBaHI MPUMYCOBI 3aX0/IU MEJMYHOTO XapaKTepy. |aKuM YHHOM, BTpayae
CEHC MIPUITYIIEHHs], 1[0 3aKOHO/IaBelb 1epei6aurB 3BIAbHEHHsT 0COOH BZL KPUMIHAABHOI BITIOBIZIAABHOCTI
B3arail, 3 MOZAAbIIMM MPUTSATHEHHSIM /10 IHIIOTO BHZAY BCE TIEl 2 KPUMIHAABHOI BIZMOBIZAABHOCTI.
BcranoBaene sakoHoaBI1eM TOAOKEHHS HE BTPAYa€ AOTIKH, IKILO NPHITYCTHTH, 1110 3aX0/H MeMYHOTO
XapaKTepy He sIBAIOTb COH0I0 IEBHY (DOPMY peanisaliii KpUMIHAABHOI BIATIOBIZIAABHOCTI, a MalOYH € AUHY
[IPaBOBY MPUPOZY, CTBOPIOIOTb CAMOCTIHHE KPUMIHAABHO-IIPABOBE SIBUILE.

[ Iesny nikaBicTb BUKAHKAE i aHAAL3 (YHKIIIOHAABHUX XapaKTEPUCTHK IPABOBHX KAaTEropii, 110
JOCAIZLKYI0TbCsL. | pazuiifinuM B Teopil paBa i B OKpeMHX raAy3eBHX HayKax € TipeCcTaBAeHHs 1Ipo Te,
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3ACTOCYBAHHA KPUMIHAJIbHO-IMPABOBMX 3AXOAIB

110 IOPHAMYHA BiAMOBiZaAbHICTb (i KpHMiHAABHA, 30KPEMa) Ma€ SIK HeraTUBHHH (peTPOCTIEKTHBHHH ),
Tax i Mo3uTHBHMH (IIepCIIeKTHBHUH ) XapaKTep, IKUH BTIAOETHCS B 3iCHEHHI PEryAATHBHOI | OXOPOHHOI
¢@yuxuii. Ha nizcrasi 3asnauenoro BBazxaemo, 110 KpHuMiHaAbHA BiZITIOBiJAABHICTD YOCOBAIOE B IIpOLIEC
peanisallil BUKAIOYHO PempPOCNeKMUBHY CKAAZOBY, OCKIABKH MOMEHT il BUHMKHeHHs (He MO2KHa
OTOTOKHIOBATH 3 TI0YAaTKOBHM MOMEHTOM peaAisallii) MOB s3y€TbCsl 3 BYHMHEHHAM CYCIIABHO
He6e3I1eYHOrO JisIHHS, IKOMY IIPUTaMaHHI O3HAaKH CKAA/Ly BAOUYHHY, & KDUMIHAABHO-TIPABOBI 3aX0/H, He
TI0B s13aHi 3 OKaPaHHAM YH BiZIIOBIJaABHICTIO, caMe CIIPSMOBaHi Ha peaAisallio 3aBAaHb NepCIeKTHBHOL
BizmoBizarbHOCTI. Tak, 3ZIHCHIOIOYHM PETryAATHBHY (YHKIIIO, KPUMiHaAbHO-TIPABOBi 3aX0AH
6e3rocepeiHbO HAOYBAIOYH 03HAK 3aKOHOZABYO 3aKPIMAEHOI (POPMH peaKIil Zep:KaBH Ha MOTEHLIHHO
BYMHEHHH 3A0YHH, JIOBOJSATD Z0 OCI6 BUSHAYEHi IPaBHAA TIOBEIHKH, SIKUMH BOHH (0CO6H) MOBHHHI
KepyBaTHCsl B CBOIX BiJHOCHHAX 3 IHIIMME 0cO6aMH, CyCIiAbCTBOM, ZepzkaBoio’ . OxopoHHa (yHKLis B
Me2Kax [O3UTHBHOI BIATIOBIZAABHOCTI — L€ 3BEPHEHHsI IIPABUA 10 3aKPIIIAEHHSI 1 OXOPOHH MOPAABHO-
€TUYHHUX 1 COLlaAbHO-EKOHOMIYHHMX LIIHHOCTEH, COLIAABHHUX, B TOMY YHMCAl i IIDABOBHX HOPM, IPaB i
iHTepeciB rpoMazsiH Bii 3AOYMHHHMX MocsAraHb®. TakMM YHMHOM, MOKHa 3POGMTH BHCHOBOK i MPO
(PYHKIIIOHAAbHE PO3MEKYBAHHs IHIIUX KPUMIHAABHO-IIPABOBHX 3aXO/IB BiZ KPUMIHAAbHOI
BIAMOBIZIAABHOCTI B I[IAOMY.

BcTanosupmu saraabHy nmpaBoBy MpHPOAY KPHUMIiHaAbHOI BiZNOBiZaAbHOCTI i 3ax0xiB
KPHMIHAABHO-IIPaBOBOTO XapaKTepy 1 BUSIBUBIIM OSHAKH, SIKI BKasylOTb Ha BIJCYTHICTb TOTO2KHOCTI
UMX [OHSITb, MOKHA 3POOUTH €JMHUA BUCHOBOK IIPO CIBBIHOIIEHHS IMX SIBHIL HA PIBHI 3araibHe-
ocobauBe, 1 BiZJ06pa3UTH TAKUM YHHOM:

Puc. 1.
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3araabHy XapaKTepHCTHKY KPUMiHAAbHO-PaBOBHX 3aX0/1B MO:KHA C(hOPMYAIOBATH Ha ITi/ICTaBI
3a3HaYeHHs aAUTHBHUX O3HAK, 5IKi, 6€3yMOBHO, MOTPEOYIOTb OIABII ZETAaAbHOTO JAOCAIZXKEHHS B
M0ZJAABIIOMY:

7 CaHTanos A./. TeopeTnyeckme BOMNPOCHI YrofOBHOW OTBETCTBEHHOCTU. — JleHuHrpaa, 1982. — C. 134.
8 Ko3ayeHko U.5. YronoBHasi OTBETCTBEHHOCTb: Mepbl U OpMbl BblpaxkeHusi. — CBepanosck, 1987. — C. 27.
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- IZICTABOIO 3aCTOCYBaHHsI KPUMIHAADHO-IPABOBHX 3aX0/IB B LIIAOMY € BUMHEHHsI CYCITLABHO
He6e3IeYHOr0 AisIHHS, Tlepei6auyeHoro KPUMIHAABHHUM 3aKOHOM, a ZAAsl 3aCTOCYBaHHsI IHIIMX KPUMIHAABHO-
IIPABOBHX 3aX0/IiB, HE 3aA€KHO Bi/l HASIBHOCTI BCIX O3HAK CKAAZy 3A0uuHy, nepegbaderoro OcobauBoro
gactunoo KK Ykpainy;

- MeTa KPUMIHAABHO-IIPABOBUX 3aXO/IB He OOMEKYETbCS 3AIMCHEHHSIM TIPEBEHTHBHOI
(yHKUIT, HOKapaHHs a60 BUIIPABAEHHsI 0COOH, aAe H HAZAHHSAM Me/IUYHO] IOTIOMOTH 0c06aM, SIKi BUNHHAH
3AOYHH, 1X [TEPEBUXOBAHHSI;

- 3BIABHEHHsI BiJi KPUMIHAABHOI BIATIOBIZAABHOCTI 0COOH HE BHKAIOYAE MOKAHUBICTb
3aCTOCYBaHHSI HIIHX KPUMIHAABHO-IIPABOBHX 3aX0ZIB;

- CYTTEBOIO O3HAKOIO IHIIINX KPUMIHAABHO-IIPABOBHX 3aX0ZIB € BIZIHOBAEHHSI CYCITIABHOTO
CTaHy, sIKHH ICHYBaB /[0 BYMHEHHsI 0COOO0I0 3A0UHMHY, TOOTO KPUMIHAABHO-IIPABOBA PECTUTYLIIs;

- BCl KPUMIHAABHO-IIPABOBI 3aX0ZH MalOTb HOPMATHBHE 3aKPIIIAEHHs 1 BCTAHOBAIOIOTbCS
B KPUMIHAABHOMY 3aKOHO/IABCTBI.

Taxum uymHOM, TMia KpHMiHAABHO-TIPAaBOBHMH 3axozaMH Tpeba posyMiTH mepezbadeHi
KpuminaAbHuM 3aKoHOM (araabnoro i Oco6AHBOIO YacTHHAMH) 3aCO6H BILAHBY Ha TIOBEZIHKY 0COGH,
sIKa BYAHHMAA CYCIIIABHO HebGe3IIeUHe JisIHHS 3 METOIO peani3alil K A€ KPUMIHAABHOI BIAIOBIZaAbHOCTI
1 MOKapaHHsl, TaK 1 3 METOI BiZIHOBAEHHsI IOPYIIEHOIO IIpaBa, HAaJaHHS MEZWYHOl ZOIOMOTH,
nepeBuxoBaHHsa Ta iH. HaBezene BusHaueHHs zae smory 4iTKO BigMer:kyBaTH CyMi:HI MOHSTTS i
MZBUIIATH e(EKTHBHICTb 3aCTOCYBaHHSI HOPMATUBHO 3aKAAZEHOr0 II0TEHLaAy IHIINUX KPHMIHAABHO~
[IPAaBOBHX 33aX0/IB.

Cmamms pexomengosana 40 Apyxy Kapeipoi KPUMIHAAbHO-NPABOBUX JUCUUNAIH

Muxkonaaiscorozo nHasuarvrozo yenmpy Ozecvkol HAUIOHANBHOT IOPUAUUHOL aKadeMil
(npomoxoa Ne 1 sig 4 aomozo 2005 poxy)
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