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IIPOC'I:PIFI BHUITAIOK (CASUS) sK HIJCTABA 3BLIBHEHHA
BUI JAEJIKTHOI BIANOBIJAJIBHOCTI 3A PUMCBKHM INPMBATHUM INPABOM
I 3AKOHOJABCTBOM YKPAIHH TA €BPOIIEMCBKUX KPAIH

Cpunbko C. 1.,

KaHOUOam 10pUOUYHUX HAyK, Ooyerm, cmapuiuil Haykogu cnigpobimuuk 8i00iny MiJCHAPOOHO20 NPUEANMHO20 NPaea i no-
pigHanbHO20 npasosnascmea HI npusamnozo npasa i nionpuemuuymea HAIIpH Vrpainu.

Y cmammi nposedero nopignansHuii ananiz npocmozo 6unadky K niocmasu 36inbHenHs 610 denikmHoi eionosioansHocmi
3G PUMCBKUM NPUBAMHUM NPABOM i 3aKOHO0A6CMEoM VKpainu ma €6ponecokux Kpain. 3pobneno 6ucHo60K npo énaue ioei i
NONOJICEHb PUMCHKO20 NPUBAMHO20 Npasa Ha GOPMYEaHHs Kamezopii «npocmuil 6unadok» y 0enikmuux 30006 A3aHHAX 6

Vkpaini ma esponeiicoxux kpainax.

K11040Bi cj10Ba: 1eMiKTHA BiANOBIAaBLHICTh, NPOCTHIH BUMAA0K, HernepeGOpHHi BUMNAJOK, BUHA.

3a pafsHCHKMM 3aKOHOJABCTBOM LMBUIBHO-TIPABOBA BIIOBI-
JIbHICTS 32 3aBJIaHy IIKOY He Hanexasia 10 abCooTHOI KaTero-
pii. LuBimbHi koziekeH nepenbayany MisCTaBH, B CHITY SKMX 3aBJa-
BaY LLKOJM 3BUILHABCSA Bijf 000B 53Ky 1i BilLKonOBYBaTH (CcT. 404
LIK YPCP 1922 p.; cr. 440, 450, 454 LIK YPCP 1963 p.).

Takuii miaxig 36epexeno i B unHHOMY [{uBinbHOMY
kopekci Ykpainu (2003 p.), 3rinHO 3 SKUM He OimIArae

BIALLKOAYBaHHIO LIKOJA Y pa3i:

1) BiacyTHOCTI BHHHM 3aBaBaya WKOAH (4. 2 cT. 1166);

2) 3aBaHHA LKOAM NPABOMIPHUMH JisiMH (4. 4 cT. 1166);

3) aii HenepeGopHoi cuau (4. 5 cr. 1186);

4) ymuciy norepninoro (4. 1 cr. 1193).

Iliaxia 3aKOHOAABLS A0 MEpeiiKy MiACTaB 3BUILHEHHA
3aBJlaBaya LIKOAM BiJ 000B’s3Ky 1i BiALUIKOAYBATH 3MiHMBCA
JIMILE OO BUKJIIOYEHHS rpy0oi HeoGepeKHOCTI oTeprisio-
ro 3 BkasaHoro nepeniky. Lllono iHWKMX MiACTaB, TO y YMH-
HOMY 3aKOH1 MOBHICTIO BiATBOPEHO OCHOBHI 3acajii pajsiH-
CbKHMX LMBUIBHUX KOAH(IKaLIH.

Ha »anb, y KOAeKC HeMa€e TIIyMauyeHHs MOHATTA «BiICYT-
HICTh BUHM 3aBJaBaya LIKOAWY». Bianosiap Ha nocrasieHe nu-
TaHHA A€ JOKTPHHA, IPH LIbOMY il T/IyMayeHHs IPYHTYEThCA Ha
inesx puMCbkux 1OpHCTiB. BoHa po3risnae «BiACYTHICTb BUHH
3aB/jaBaya IKOAN» AK BUIAZKY «casus a nullo praestantur», 3a
AKM HIXTO He Bianosizae. KpiM Toro, 10 BUNaaKoBOi HEMOX-
JIMBOCTI HElo BiiHECEHO Aito HenepebopHoi cuim (Vis vajor).

V pansHChbKuX LUMBUIBHHX KoJieKcax Hemae Oynib-aKoi 3ran-
K npo Takuii Bunanok. Jluwe 3a LK Ykpaiuu 2003 p. no nia-
CTaB 3BUILHEHHS BiJl BINOBIJAIBHOCTI IIPH MOpPYLUEHH] JOroBip-
HUX 3000B’53aHb BiJHECEHO BUIIANOK i HenepeGOpHY CHIIY K
camocTiiini obcraBunu (4. 1 cr. 617 LIK VYkpainu). He Bu3Ha-
YaKO4M TOHATTA BUNAJKY, 3aKOHOJABELb, ONHAK, IEPEPaxoBye
OOCTAaBHHH, 11O HE BBOKAKOTHCA HUM SK «HENOACPHKAHHS CBOIX
000B’43KIB KOHTpareHToM OOpXHHKA, BIACYTHICT Ha PHHKY
TOBapiB, NOTPIOHUX IS BUKOHAHHs 3000B’S3aHHS, BiICYTHICTb
y GopxHuKa HeobXimHuX KowwTiBy» (4. 2 cT. 617 LIK Yipaiuu).

B ropuauyHiii niTepaTypi NpOCTHH BMNANOK fK IACTaBa
3BUIbHEHHA Bijl 1€/KTHOI BINOBIAABHOCTI AOCIIDKYBABCH, AK
MpPaBWIO, B aCIeKTi NOPIBHAJIBHOIO aHani3y 3 HenepeGOpHUM
BUIaZKoM ab0 HenepeGOPHOIO CHIOI0 Y NMpausiAX PajsHChKMX
yuerrx M. M. Arapxosa, O. C. Iode, I. K. Marseesa, I1.T.. Ce-
menosa, O. O. Kpacasuukopa, €. O. ITanoacexoro, K. A. @neid-
e, B. O. Tapxosa B. A. OlireHsuxra Ta iH., a TakoX Cydac-
nux wusimctiB €. O. Xapuronosa, O.T. Bparens, O.B. Ilep-
koBHOI, A. JI. Tkauyka Ta iH. OHaK cepeli HAYKOBLUB HEMAE OJTHO-
3HAYHOIO MJXOY [0 BH3HAYEHHS O3HAK 1 NOHATTA POCTOTO BUIAJL-
Ky, LLIO 3yMOBJICHO BIICYTHICTIO HOTO 3aKOHOJABYON0 BH3HAYCHHA
Ta 3BEPHEHHSM OCHOBHOI yBaru Ha HenepeGopHHi Bunanok. Ilum
NOSICHIOETHCA AKTYAIbHICTL JOCTI/DKEHHA MPOCTOIO BMNAIKY B
JETKTHHX 3000B’SI3aHHSIX, 110 € METOO HALLIOI CTATTI.

V CraponasHboMy PuMi OHATTS «BUIANROK» («casus»)
3aCTOCOBYBAJIOCS Y LUIHPOKOMY Ta BY3bKOMY PO3YMiHHi. Y
LIMPOKOMY PO3YMiHHI BOHO OXOIUIIOBAJIO YCi BHIIAJIKH 3aB-
JaHHA LIKOJM 32 BIACYTHOCTI BMHHM Gopikuuka. [Tpo «Bumna-
J0K» MLLIOCA TOM, KOJIM Y 3aBJaHHI LIKOAM He MOXHa Oys1o
3BMHYBAaTHTH OOP)KHHMKA, a TAKOX TpeTix oci6. Bunaakosa
IIKOJA pO3risjaiacs TaK, HiOM BOHA MOXOAMTH Bil CaMoOro
NOTEPIIOro, TOMY 32 ii 3aBJaHHS HIXTO HE BiJIOBIJaB.

Vibniax 3a3sayas, WO 3a NICyBaHHA ab0 CMEPTh TBapHHH,
o cTanucs 6e3 HasBHOCTI BUHW OyIb-KOro, 3a BTedy pabis,
SIKUX, K TIPABUJIO, HE OXOPOHSUIH, 3a Irpabixk. OyHT, moxexi,
NoBeHi, Hanaj po36iiiHMKIB HIXTO HE HIC BiANOBINAILHOCTI
(1.50.17.23) [1, c. 529], aKiwo Kigbka oci6 rpajd B M’s4a i
OJIMH i3 HUX LUTOBXHYB paba, SKHii HAMaraBcs CXONMTH M’s4a,
BHACNIZOK Yoro pad 3namas cobi Hory, To rocnoaap pada He
Mae fpasa Ha 10308 JI0 0co0H, AKa LITOBXHYJIA paba, OCKUILKM
ue cranocs, MabyTh, BMIAAKOBO, @ HE 3 4YHEICH BHHH
(1.9.2.52.4) [2, c. 435]. To6TO nia BUNAAKOM PUMCbKI FOPUCTH
pO3yMiJiM BiACYTHICTb BHHM OOpXKHMKA Y 3aBJaHHI ILKOMM.
0. BapoH TaKy «BiICYTHICTb BMHH GOp)KHHKa» HA3MBAB «1103a
BOJIero GopykHHKa Ta TpeTix ocio» [3, c. 83]

V By3bKOMY PO3yMiHHI NOHATTS «BMNA/I0K» 3aCTOCOBYBA-
JIOCSL JUIS [I03HAYEHHS OZHOTO i3 BHIB BHIIAJIKOBOTO 3aBIAHHA
LLKOAM — IPOCTOr0 BUMAAKY. PUMCBKI YopHCTH PO3PI3HSLIU 1PO-
CTHi BUNANoK (casus) i HenepeOOpHUIA BUNIALOK (casus major).
Tak, npoctum Bunaakom (1O. bapon HasuBaB ioro 3sMyaii-
HUM [3, ¢. 83]) BBaxkas MO0, 1O 3yMOBHJIA 3aBAAHHSA LLKOAH
GOPIKHMKOM, 32 BIACYTHOCTI HOro BUHH, 32 YMOBH, LIO BiH Mir
nonepeautH (nepeGopoty) 1i 3aBAaHHS 3a HIIMX 0OCTaBHH, sKa
3BiIbHSE GOpKHUKA BiZt 000B’A3KY il Bi/IIKOAYBATH.

Jlo mpocroro (3BHyaiiHoro) Bunazaxy, Ha aymky lO. bapona,
CJIiJ BIIHECTH LUIKOAY, 3aBAaHy: 1) 3BHYaliHUMMU SBULLIAMM MPHPO-
M (CIIEKOK, MOPO30M, BITPOM, CHIFOM, IWIOM); 2) TBapUHAMM
(Hanpukiaz, MyLIaMH); 3) HeOCYIHMMH JionbMH [3, c. 83].

OnHak HayKoBeLlb 33 TAKOTO IpYITyBaHHA PI3HOBHIIB
OpOCTOro BMNAKY BpaxyBaB JIMILIE OHY HOro O3HaKy — Bid-
CYTHICTh BMHM 3arOflif0Baya, 3a/IMIIAI0YH 11032 YBATOI0 iHIL,
HE MEHILI BaX</IMBi, 03Haku. Tak, NiHCHO, B JUKepenax 3 pHMCh-
KOO 1paBa MICTAThCA NpaBila Npo Te, LIO IIKO/a, 3aBaHa
TBapHHAMH, € LUKOZAOK, 3aBJaHOI0 Oe3 MpOTMNpaBHMX AiM,
OCKiIbKM TBapvHa rosGasieHa posymy (J1.9.1.2) [2, c. 387];
SKILO LIKOAW 3aBAAaB GOXKEBUIbHMHM, TO HE MOXE HTHCA Npo
fioro BuHy, 60 BiH He pO3yMiB 3HAueHHA CBOIX Jii
(1.9.2.5.2) [2, c. 393]. [Ipu 3aBjaHHi IKOAM TAKMMH 0COOaMH
He MOX€E HTHCA MO iX BHHY, ajle PUMCbKI IOPUCTH TaKy LIKO-
Iy He 3anuwand 6e3 BiawxoayBaHHs. SIKiLO LIKOAY 3aBaana
TBapuHa, 000B’ 430K BiILIKOYBAHHA ILKOAH NOKIANaBCA Ha il
BOJIOALMBLSA (HA MOMEHT mojaHHsa mnosoBy) (.9.1.1.12)[2,
c.389]. €auHUM BHHATKOM i3 BKazaHoro mpapmwia Oynu Bu-
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NajK, KOJIK LIKOY 3aBAaHO AUKWMH 3Bipamu. [Toteprninomy
Ha/IaBaJIocs NPaBo 3a70BOJILHUTH CBil MaiiHOBHMI iHTepec 3a
paxyHok 3aBonoginta 3sipoM (J1.9.1.1.10) [2, c. 389]. Sxo
LUKOAM 3aBJaB GOXEBUIBHMI, NOTEPIIUIMIA MaB NPaBO NOJATH
KOHJMKUIHHUI M030B 10 MPU3HAYEHOrO HaJl HUM MikTyBajb-
HHMKa, OCKUIbKM, SK 3a3HayaB [lommnoiid, 3a furtum 30-
GOB’s13aHUMM MOXKYTh OyTH GOXEBLIbHI Ta MAJIONITHI, AKLIO
BOHH € HEOOXIIHUMH CMAJKOEMLIIMH, X0Ua 0 HUX HE MOXKHa
nogatu nosos ([.13.1.2) [4, c. 145). Tlpuknagamu npocToro
BUNAJIKY MOXYTb OYTH 00CTaBHHH, L0 3yMOB/IIOIOTh 3aBJaH-
HA KoM, BinHeceHi FO. BapoxoM 1o nepuioi rpynu.

Jlesiki HAayKOBL{ BiAHOCWIIM 10 casus «CyO’€KTHUBHY He-
MOUIMBICTb» BUKOHAHHSA 30008’ A3aHHs, AKILO 30008’ A3aHHA
He MOXKHa OyJI0 BUKOHATH BHACIiZIOK BiIOMHMX IOPHIHYHHMX
NOJiM: HANPHUKIIAA, ekcnponpialii, cyaoBoro piiexHs, 3a60-
pour BHBe3eHHs Towo. Sk 3azHauvaB lO. bapou, y Takux
BUIAJKAX Casus BIACYTHIH, TOMY Ul 3aCTOCYBAHHs NPaBUIl
[po BMNAAOK (30KpeMa, IOpHAMYHMI BHMANOK) HeMae Mmia-
ctaB. VizieThes npo BiaCyTHICTh BuHM 3 Goky GOpKHHKA, TO-
My BiH 3BUIbHSAETHCS Bil BianosinanbHocTi 3, ¢. 85].

Henepe6opuuii BUMALOK, BiIOMHIT AK HenepebopHa cuna
(vis major), puMCbKi IOpHCTH, SIK NIPABWJIO, BU3HAYAIOTD LU~
XOM 3aMiHH NOPS/AKY C/lB Y NOHATTI, K BUIMANOK Henepebop-
HHﬁ, 3a AKUM 3aBJIaHHs WKOJHU HE MO’KHA IONEPEANTH — Casus
cui resisti non potest [5, c. 353]. Haronoc pobuTscs Ha HEMOX-
JIMBOCTI NepeGOpoTH HOro HAaCTaHH, a, BLATNOBIHO, i 3aBJaHHA
wkoau. Takuil OOAMHOKHI NiAXiA 0 NOHATTS HerepeGopHOl
CHJIM 3yMOBJICHHIT THM, 1110 PUMJIAHH PO3KPHBAIOTh HONO Yepes3
pistouam. Hanpuknan, y cBoiif cenrenuii I'ait nucas, wo no-
MOBJIAIMKA HE BINOBIAAE MLIE 3a Ti BUNAAKOBI N0, AKMUM He
MIr IPOTHCTOATH, K Taki: cMepThb padiB, 110 cTanaca Ge3 Horo
YMHCITy i BMHM, Hanaa po3GiiiHukiB aGo BOporis, nepeciuiny-
BaHHA 3 GoKy mipatis, aBapis Kopa0us, noxexa, BTeya pabis,
akux He oxoponsum (J1.13.6.18) [4, c. 199].

0. BapoH 06’eaHaB pi3HOBMAN HenepeOOPHOT CHIIH, IO
3rafiyroThCsi B JDKepenax, y okpemi rpynu: 1) nenepeGophi
NPOSBH CTUXIHHMX CWJI MPUPOIM (TOXEKa, KPIM BHNAMKIB,
KOJIH MPUYMHOIO € YyXKa BHHA, NOBiHb, Oypesii, rpanobiii,
3eMIETpYyC, CBiTOBa 5382 TOWO); 2) TINiHHA 1 CMEPTHICTH
YCBOIO JKMBOrO, 30KpeMa CMepTh 1 XBOpoba paliB i TBapuH;
3) MOACHKI HACWILCTBEHHI Aii, AKUIO 1X He MOXHa mepe6o-
poTu (Hanpukian, Hanan posbiiinukis, niparis, Bopora) (3,
c. 83-84]. Take rpynyBaHHs BHIIB HenepeGOpHOI CHIM €
BJIQJIMM TIOPIBHSHO 3 NPOCTHM BHIAJKOM, OCKiIbKH BOHO HE
JMLE BifoOpaxkae peabHUid 3MICT PUMCBKHX Jokeped, a i
MIiCTHTb OCHOBHI O3HAaKH HenepedopHoOi CHlK.

3a BUNANOK (POCTHHA i HenepeGOpHHii) GOPKHUK BiMOBI-
JaB 33 HasBHOCTI CIELiaIbHOI JOMOBJIEHOCTI NIpo Lie (Hanpu-
KJ1aJl, IOrOBIp CTpaxyBaHHs MaiiHa BiJ{ BOTHIO, Ipajobor0, XBo-
pobu TBapHH, TOLO). 32 NPOCTHII BHIALOK BiMNOBIAATBHICTS
HacTaBasa y pasi Cy6’ eKTHBHOI (TexHiuHOi) custodia. B inmmx
cepax 3acrocoByBanocs Ipasuio casus a nullo praestantur,
TOOTO BUNAZIOK € IJCTABOIO [U1A 3MEHILEHHA ab0 MPUNHHEHHS
3000B’s13aHHS, SKILO 3aTHHYB YBECh NPeaMET 6opry.

3a pUMCHKOIO TPAAULIEIO PAIAHCbKA i CyYacHa UMBiJIb-
HO-IIPABOBA JOKTPUHA i 3aKOHOJABCTBO BHIIIMIA OKPEMH-
MM TPaBOBHMH KAaTEropisMH MpOCTHi BUMajok (kasyc) i
HenepeOopHuil BuMazok (HenepeGopHy cuiy). BimHocHo
CYTHOCTi MPOCTOro i HernepeGOPHOro BHIAAKY PaisHCbKA
JOKTPHHA BUpIi3HAIACA Pi3HOMAHITHUMH TEOPiAMH Ta JHC-
KYCisIMM Cepell HayKOBLIB IOAO iX O3HaK i BiAMiHHOCTEH
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Mix HuMu. [IpH LbOMY MipKyBaHHS HayKOBUIB 3 LBOrO
[MTaHHA ICTOTHO 3MIHIOBAJIMCA MPOTArOM TPUBAJIOIO yacy
il paasHCbKOro 3aKOHOJABCTBA Ta PAJIHCHKOrO Npasa.

3apaaHHs LIKOAM 63 BUHH B LMBUILHO-NIPABOBIi JOKTPHHI
BH3HAETBCA TNPOCTHM BHUNazkoM (kasycoM). Sk 3a3sHavaid
1. b. HoBuupkuii ta JI. A. JIyHu, «Bunanok» (kasyc) i BiacyT-
HICTh BUHHM — JIBI CTOPOHH OJHOTO i TOrO CaMOTO SIBUILA, TaM, JIe
3aKiHYY€ThCS BUHA, [IOYHHAETHCA BUNANOK [5, ¢. 356]. lna Toro
100 ZI0BECTH HAABHICTh BHNAAKY, 0co0a Mae JOBECTM BiCYT-
HicTh cBO€ET BuHM. [TpocTuii BUNanok (kasyc) 3aBiiy NpOTHCTas-
JBCA BUHI K 1T antunon [6, c. 120]. Ioaibuy nosuuito mogo
3B’3Ky BUITAAKOBHX OOCTABHH i3 Cy0’€KTMBHHM BiJIHOLIEHHAM
0 HMX 3aBjasaya 3aiiMmaiu M. M. Arapkos [7, c. 116},
0. C. Iodde [8, c. 469-470], I1. C. Harens [9, c. 82], I". K. Mar-
BeeB [6, ¢. 94] Ta iHwi HaykoBLi. TakMMH € MAXOAN HAYKOBLB i
ceoroani (€. O. Xapuronosa, O. I. Bpatess, O. B. IlepkosHoi,
A.JI. Tkauyka ta in.) [10 - 13].

V nenikrHux 3000B’A3aHHAX BUMAJOK, AK 3aniepeyeHHs BU-
HH, 3BUIbHSAE BiJ BiANOBIIAILHOCTI TAKOX 33 LIMBUILHHM 3aK0-
HonascteoM Pociiicbkoi Denepaui (4. 2 cr. 1064 1K), Y36eku-
crany (ct. 986 LIK), Tamkukuctany (4. 2 ct. 1079 LK), Kasax-
crany (4. 2 ct. 917 LIK), AsepGaiimkany (ct. 1097 LIK).

O/1HO3HAYHO, BiAHICIUM NPOCTHIA BUNaok (kasyc) o mia-
CTaBM 3BUIbHCHHS BiJl LMBUJILHO-NIPABOBOI BiANOBIAAILHOCT,
cepeJl HaYKOBLLB BeJiacsi AMCKYCisl OO HaileHHs HOro soma
o3Hakamu: 1) nepenfaueHHsM HACTAaHHA BUNAAKY; 2) YCBi-
JIOMJIEHHSM 0COOO0K0 HACTAHHS BUITAJKY i IOro HaCifIKiB.

V pansHchKiil AOKTPHHI € ABi TEOPIT 10O BUPILLEHHS N0~
CTABJIEHOTO MHMTaHHs: Cy0 €KTUBHA Ta 06’exTHBHA. Take CTas-
NCHHA JOKTPMHH 3yMOBJIEHO THM, IO IiJ «CYO’ €KTUBHUMY
PO3yMLIH BCe, LIO MOB’s3aHe 3 JAHNUM CYO’€KTOM, 3HAXOAMTHCA
B Horo cdepi, a nijy «o6’€KTUBHMM» — BCE T€, L0 BUXOAMTH 32
chepy naHoro cy6’eKkTa Ta HAIEKHTh A0 Oyab-KOro iHILOrO
cy6’ekta. Mu 10BOAMIM JOUUIBHICTb PO3MEXYBaHHA «Cy0’€k-
TMBHOrO» 1 «00’€KTHBHOrO» 3a KpuTepieM BoOJi Cy0’ekTa:
«cy0’€KTHBHEY 3AJIEKHTH BiJl BOJI CY0’€KTa, @ «00’€KTHBHE» He
3a1eKMTh Bijl Horo Boui. Taky KOHUENLLO BiZICTOIOBaB paisH-
cbkuit LBiict B. A. Oiirensuxr [14, c. 63-64].

[MpuxwIbHUKA Cy0’€KTUBHOT TeOpii pO3yMiHHA MPOCTOrO
Bunaaky (kazycy) (M. M. Arapkos [7, c. 116], I1. C. [arems [9,
c. 82], I'. K. Matsees [6, c. 94], B. A. Oiirensuxt [14, c. 68] 1a
iH) HaaUbsuM Horo TpboMa o3HakamM: 1) mnepenbayeHHsM
Cy0’€KTOM HOro HacTaHHs; 2) YCBIOMJICHHAM Cy0’€KTOM Ha-
CTaHHs BUMNA/KY 1 HOro HACIIAKIB; 3) HEBIABOPOTHICTIO HACTaH-
HAl BUMAJKY i oro HacmizkiB. SIKwo cy6’ ekt nepenbayac i yc-
BIZIOMJLIOE HACTAHHS BUIIAKY 1 Or0 HACIIIKIB, ajle He MOXE L
BIIBEPHYTH, Ma€ MiCLIe POCTHH BUNANIOK (Ka3yc).

3okpema, B. A. OlireH3uxT  BU3HAyaB  [OHATTA
Cy6’€KTMBHOIO BUNAAKY AK MOHATTS, IPOTUIEHKHE BUHI, K
TICUXiYyHe BiHOWEHHA Cy6’ekTa 10 CBOIX Aiif (Oe3aisibHO-
CTi) Ta IX HACII/KY, WO BMPAXa€cThCA B HEYCBiNOMIIEHHI Ta
HEMOMJIMBOCT] YCBIJIOMJIEHHS IPOTUNPABHOCTI TaKHX Jii
(6e3nisnbHOCTI), a60 B HenepeaGayeHHI Ta HEMOXJIMBOCTI
nepenbayeHHs iX NpOTUNPaBHUX Hachiakis [14, c. 67]. Ca-
M€ Yepe3 PO3yMiHHA BMNAAKY AK ICHXiYHOTO CTaBJICHHS
cy6’exra mo cBOiX miii i ix HacmiakiB, Ha ayMKy
B. A. OiireH3nxTa, MosSCHIOE BUCHOBOK IIpO Te, LIO BifCyT-
HICTh BUHM iZleHTHYHA Cy0’eKTHBHOMY BHNanKy [14, c. 63].
BiH BM3HA€ MPOCTHH BMNAJOK TAKHM, LIO CIIPHYMHEHHI
BoJielo cy6’ekra (Cy0’eKTHBHMI XapakTep), a TaKoX Here-
peabayeHuM 1 HeycBiiomneHuM (akToM 3 Goky cy6’ekta
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WOAO MpOTHMPABHOCTI Horo A4il 1 iXx Hacmiakis
(06’exTHBHUIA XapakTep).

[osuuia B. A. Oifrensnxra 3Haiiluia IPUXIIBLHHUKIB i ChO-
roaui. Jlo o3uak Bunaaxy O. I Bpatems sinmic: 1) cykymnicts
BHYTPIILIHLOrO (CY0’€KTHBHHI BHITAZIOK) Ta 30BHIlIHBOrO (06-
CTABUHH HenepeGOPHOT CHIIH) 3MICTY; 2) CyG’EKTMBHHIT YHHHUK
(NpaBoBHMiA BUNA/IOK) — NCHXIYHE CTABIEHHSA OCOOM [0 BIACHHX
A, 32 AKOrO BOHA He 3HAIA (He MOBUHHA Gyna 3HaTH), HE MOT-
12 nepeabauuTy Ta He YCBIAOMILIOBANA MOXIMBOCTI HACTAHHS
HEraTMBHUX HAaCINifKiB; 3) HenepeGOpHICTL (06’ €KTHBHMIT YHH-
HHK) — obcTaBuHa (haxt), Ky ocoba He Moria 3anobirTH Ha-
JIEXHOKO MipOI0 BiacHoi aGaitmsocri [11, ¢. 9].

[puxunenuk nportunexsoi Tteopii 1. C. CamolueHko
Takoxk BOayana neski Cy6’eKTHBHI MOMEHTH NpU BH3Ha-
YeHHI1 IIPOCTOro BUNA/KY: YCBIIOMIIEHY i BONBOBY NOBEiH-
Ky, iHaKwe ue npocti pyxu rina [16, c. 148]. BunaakoBy
NOBE/IHKY Cy0’€KTa BOHA BU3HABANIA YCBIOMIIEHOI, OCKiJlb-
KM 3aJ1exaJa Bi Horo BoJi.

Busnatoun cy6’exTMBHMI XapakTep NPOCTOrO BHMAAKY,
B. A. Oiirensuxr, BogHOuac, Mas NCBHI MipKyBaHHS 111010 MO-
HIMBOCTI NepenGauenns i yesinomienns. Ha iforo mymky, npu
Ka3yci Cy6’eKT HaBiTh Mir nepenbavati pesysbTar, aje He ycBi-
JOMJIFOB2B #Oro (He 3HaB, HE PO3YMiB), HE Ml i HE NIOBHHEH GyB
YCBIIOMILIOBATH Te, 110 BYHHSE NPOTHNpaBHy mito [14, c. 66].
[pu 1bOMy HaYKOBELb HArONIOLLYBAB, 110 MOMEHT BMIAKOBO-
ro HerniepenbauyeHHs 1 HEYCBIIOMJIEHHA MOB’A3aHMil  3a
Cy0’€KTHBHOrO BMNALKY JiMlIEe 3 AiaMH  (Ge3AisUIbHICTIO)
cy6’ekra [14, c. 66]. Cy6’eKTHBHMIA BUNIAJOK € OJIHUM i3 acricK-
TIB MCHXIiYHOTO TIPOLECY, WO BiAOYBAETLCA Y CBIIOMOCTI
cy6’exra i noB’A3aHuii i3 HOro BOJILOBUMH isMu (Ge3isbHiC-
TH0) Ta iX HaC/IiIKAMH, CIPHYMHEHNMH HENIPAaBUILHOK YABOIO
MO HHUX, KOJIK 0C06a, 32 0OCTABHHAMM CIIPABH, HE MOIJIA YSBH-
TH cobi uboro iHakwie [14, c. 67]. lo NpUYMH HACTaHHS NPOC-
TOro BUNA/KY HAJIEKUTb BOJILOBHIA (hakT — niomunka [14, c. 67).
Tomy HuM pisHWIMCA 1BI OOCTaBUHK: HenepeabaueHHs i He-
YCBIIOMJICHHA TIPOTHNPABHOCTI CBOET MOBEMiHKM Ta ii Hacnia-
KiB, @ TaKO)K HenepeaGayeHHs i HeyCBIIOMJIEHHS HACTAHHS
BMNA/IKOBOI Moii i i Hacniakie. Ha iioro gymMKy, ui moHATTs He
cnin 3miuryBatu. Ilpu kasyci ocoba 6yne 3BinbHeHa Bin
060B’A3Ky BINIUIKOAYBATH LIKOMY JIMILE TOJi, KOJIM BOHA He
nepedbayana i ne ycsidommosana npomunpagrocmi ceoei no-
6edinku Ta 1i HACKIZKIB, & TAKOXK He yceidoMmoeana HacmanHs
6Unadkosoi’ nodii, xo4a mozna it nepedbayamu. Taka no3uuis
HayKOBLIA 3yMOBW/Ia BUHUKHEHHS MHTAaHHA: B SKMX CHTYyauisixX
ocoba Moxe nependayaTH HACTAHHA BUIIAZIKY, &Jl€ HE YCBiIOM-
JIHOBATH HOrO HACTAaHHA i HacHiaku? SIKIO JHOAHHA, HEPUTOM-
HIOKOYH, NaJ1ac i 3aB/a€ LWIKOAY iHIuiH 0co6i, To, 3BHYaliHO, BOHA
He MOIVIa e YCBLIOMJIIOBATH, anie XiGa Moruia ue nepentauntu?
HagiTb npuiimarouu siiku i3 3acTepekeHHsAM B IHCTPYKLIi 111010
30ifCHEHHA OKpeMHX A, Xi6a BoHa Morna nepenGayuTH, 1O
came B Lieid MOMEHT 3HENPUTOMHIE i, K Hacainok, 6yxe 3aBaa-
HO iKoau? 3BUyaiHO Hi (x04a MoxHa Gyio 6 HanosraTy, o
BOHa noBMHHa Oyna 6 mepenGaumtu). ToMmy BinHeceHHs 1O
O3HAK BMINAJIKy HAsBHOCTI B 0COOM InepenbayeHHs Horo Ha-
CTaHHA — CITPHE MUTAHHSL.

TIpuXMIBHHKH 06 ekmuenoi meopii BBaXany, 110 BHIIa-
JI0K 3aBX/M HenepenbauyBaHUH i, BIANOBIAHO, HEYCBiIOMIE-
HUH 0c06010, TOMY BOHM OO BBaXaju 06 €KTMBHUM BHIAM-
KOM 5K i HeniepeGopHy cuny. Sk 3asuauas B. O. Tapxos, Bu-
NaJoK 3HAXOJAMTHCA 32 MEXaMH nepenbayeHHs Ta 060B 13Ky
nepeaGayeHHa 3anoxiioBada [17, c.30]. IMoaiGHy nosmuito

3aiiMaB A. A. [TioHTKOBCBKMH, AKHI AiHLIOB BMCHOBKY, LIO
BUIIA/IOK XapaKTEePH3yETbCA HE IICUXIYHHUM CTaBJIEHHAM 0COOU
/10 HacCMI/IKIB y NeBHii 0cobmBiit GopMi, a, HaBNakH, BiACYT-
HICTIO MCHXIYHOro cTaBneHHs [18, ¢. 394].

I. b. Houupkuii i JI. A. JlyHL BU3HAYAIOTh SK «BHIIA-
Aok» Gyab-aKy o6cTaBuHy ((axT), W0 3yMOBHIA TaKy He-
MO’KJ/IMBICTh BUKOHaHHA, Ky GOpXKHHK He Mir nepenbauu-
TH, HAJIEKHUMHU 3aX04aMH cBoel TypGoTH [5, c. 356]. Bin-
MOBI/IHO, JIOBECTH BiACYTHICTb BHHM O3HAYa€ BCTAHOBHTH
HHU3KY NO3UTHBHMX (aKTiB, 3 AKNX BUILIMBAJIO 6, 110 Gop-
HUKOM MpPUHHATO BCi Ti 3aX0au TypOOTAMBOCTI, siKi Bif
HbOrO BHMarajiucs 3a IaHMX KOHKPETHHX YMOB [5, c. 356).

Mu noninsemMo nNo3uuiI0 NPUXMIBHUKIB 06 €KTMBHOT TEO-
pii 110710 PO3yMiHHA MPOCTOrO BHIAJKY (Kasycy) AK Henepes-
GauyBaHOro i HeycBiZOMICHOro juisi cy6’exta. Bumamok He
moxe Oytv nependauyBanum. SIkio ocoba nepenbauae ioro
HaCTaHHsl, TO BOHa, BI/INOBLAHO, nepeabayae TAKOXK CTBOPEHHS
3arpo3H 3aBJaHHsI IKO/M. 3riIHO 3 3aKOHOM Ha 0coby nokna-
HacThCst 000B’A30K YCYHYTH TaKy 3arpo3y, iHakuue, y pasi 3as-
JlaHHs LIKOAM, BUHHUKae Jenikt. Taka ocoba Gyae Bianosina-
TH 3a 3aBJlaHy LIKOJly Ha 3acajiaX BUHM, L0 NOJISIFa€ B MEpea-
GaueHHl NPOTHMIIPABHOCTI BMNAJAKOBOrO AiAHHA i ioro wikiz-
NMBMX HACIJKIB, SK HAC/NIAKYy HEYCyHEHHs 3arpo3d. Tomy
cnig noroautucs i3 aymkoto O. C. lodde: Bunanok e Binsep-
TAETbCS JIMLIE TOMY, WO Cy0’€KT HE 3HAB i HE Mir 3HATH NPO
MOXUIMBICTL Horo HacTauus [8, c.469-470). [ra eunaoky
OCHOBHUM € HenepeobayyeaHicmey 11020 HaACMaHHS.

[poctuit Bunanok He Moxe OyTH ¥ ycBizomaeHuM. Yc-
BiJIOMJIEHHA HACTAHHS BUNAAKY 1 HOrO HACNiiKiB O3Hayae,
1o ocoba po3ymie NPOTUNPABHUI XapakKTep BUNAAKOBOI Ail
a00 Oe3/lATBHOCTI, @ TAKOXK PEabHICTh 3aBAAaHHA LIKOIH,
alle HE NPUNHHAE TAKOro AisHHA. SIkuio ocoba ycBinoMinoe i
BCE-TAKW BYMHAE NPOTUNpPaBHY Ait0 abo Oe3aisbHICTb, TO
HasBHa 1i BMHA. HaBiTh HeMOXIMBICTb Hajani BiaBepHYTH
3aBJaHHA LWIKOJAH HE MOJKE PO3IIISIAATHCS SK MACTaBa 3Bijb-
HCHH3 Bil 000B’ 3Ky 11 BIALIKOAYBATH.

IlpocTuii BUNAnNOK, Ha Hally IyMKy, YBIHLIOB [0 LMBLIiC-
THYHOI JIOKTPHHH SIK «CYO’€KTHBHMHY» HE JIMLLE TOMY, L0 HOoro
10B’A3y10Th (NPUXHWILHUKK Cy0'€KTHBHOI Teopii) 13 ycBiaom-
NIEHHAM 1 nepenGaueHHsM Cy6’€KTOM Horo HaCTaHHA Ta ILKL-
JIMBMX HAC/IKIB. PO3KPHUBATH CYTHICTH IPOCTOrO BMNAAKY CJi
uepe3 03HAKY «HEeBIOBOPOMHOCMI», TOGTO HEMOMIIMBICTB Bil-
BEPHYTH TOZI0 /UIS KOHKPETHOrO Cy6’'€KTa, a He I BCIX
cy6’ekTiB B3arani. BinnosinHo, Te, wo a1 omHoro cy6’exra
Mozke OyTH BIIBOPOTHHM, [UISl 1HLIOTO — HE BiABOPOTHMM. SIx-
o ocoba He MOXe BiJBEPHYTH HACTAHHS MO HATKHUMH
3ax0/1aMH CBO€i TypOOTH (BLACYTHS BMHA), M€ MICLIC BUIAIKO-
BE 3aBJAHHs IUKOM, 1O 3BUIbHAE iT BiA 060B’S3Ky BiaLLKOIy-
BaHHA. BoJHOYAC HAaABHICTE B OCOOM TaKOi MOMUIMBOCTI, aje ii
HEBHKOPHCTaHHS, 03HaYa€ HasABHICTb BUHU OCOOH, TOMY BHHM-
KalOTb J€/IiKTHI 300608 A3aHHA. ¥ 383Ky 3 LM NIPOCTHIA BUNa-
A0K (Ka3yc) po3rANAEThCA SK CYO €KTHBHHIA BUIIAJIOK 1 MPOTH-
CTaBJIETLCA BUHI AK ii aHTHNOA. Sk 3asnayas SI. M. Marasu-
HEp, BHIAJO0K € OLIHKOKO Jiif JIOMHY, LU0 BM3HAYAETLCA THM,
HACTUIbKH CY0’€KTHBHO NMPaBWIBHO Aisuia 0c06a, IKa MoTparH-
J1a JI0 IIKiZUIMBOTO JIaHLgora nofii [19, ¢. 364].

TaxuM uuHOM, npocmuii éunadok (kasyc) y dernikmmuo-
My npasi — ue 06CcTaBUHA, 06 €KTHBHO BiZBOPOTHA, WIO HE
Mosxe OyTH BilIBEpHYTa JIHLIE 3aBAaBaYeM LIKO/IH, KA 3Bijb-
HA€ HOro BiJ BiAMOBiZAIBHOCTI 3a YMOBH, IO OCTAHHiMH
He nepenbayas i He YCBIAOMIIIOBAB ii HACTaHHA.
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B cmamve nposodumca cpasHumensublii aHanuz nPOCMo20 CayHas KaKk OCHOBAHUA 0CB0DONCOeHUs Om OeNUKMHOU om-
6eMCMBEHNOCIN NO PUMCKOMY YACMHOMY Npasy u 3akoHooamelscmsy YKkpaunsl u eéponetickux cmpan. Jlenaemcs 61600 0
BAUAHUYU UOEH U NONOHCEHNUTI PUMCKO20 YACMHO20 NPAsa Ha hopMuposanue Kame2opuu «npocmoil CayNau» 8 OenuKmHolx 06a-

3amenvcmeax 8 Ykpaure 1 e8ponelickux cmpanax.

3ATAJIbHUMA (ITYBJIYHUMA) IHTEPEC SIK INIJICTABA
JJIsA OBMEXEHHsI ITPABA BJIACHOCTI BIAIIOBIJHO

JO CTATTI 1 NEPIIOrO TMPOTOKOJIY OO €BPONENCBKOI KOHBEHIIII
I3 3AXHCTY IIPAB JIIOJUWHH TA OCHOBHHX CBOBOJ

Jlimuna L. 10.,

3006y8ay 8i00iNy MINHCHAPOOHO20 NPUBANHO20 NPABA | NOPIGHANLHO20 NPABO3HABCMBA

HAI npusamnozo npasa i nionpuemnuymea HAIIpH Vkpainu

Y ecmammi eusuaromvca mpu ocnoeni epynu nioxodie 0o npobaemu nybnivnozo inmepecy: meopii cCyKynHocmi, 3azany-
HO20 inmepecy ma yHimapHi konyenyii. Takodc posanadaromscs 3azaneHi 0ns €eponelicbkoi KOHeeHyil i3 3axucmy npae nio-
OuHU NiOX00U 00 OOMEdICEHHA NOBHOBANCEHb OEPIHCABU 8MPYYAMUCH 8 NPABA MHOOUHU OOCACHEHHAM CheyianbHux, nepedbaue-

HUX y 6ionogioniti cmammi Koneenyit, inmepecis.

KimouoBi ciroBa: myOniunmii inTepec, €sponeiicbka KOHBEHIIis 3 3aXMCTY IIPaB JIFOAMHU Ta OCHOBHUX CBOOO/, [IPABO BJIACHOCTL.

1. 3azanvhi 3acadu npunyuny 3axucmy nyénivno2o imepecy.

CyBepeHHa BJ1azla IepkaBH He Hazae iii npasa Ge3niacra-
BHO T030aBiATH mpuBaTHHX oci6 maiHa. Ille T'yro I'pouiit
MHCaB: «MH TUIbKH 3BEPHEMO YBary Ha Te, L0 ACAKi LMBLIbHI
3aKOHM € OYEBHMIHO HECNPABE/UIMBUMH, AK 3aKOH, 33 AKUM BCi
TOBapH 3 Kopaluis, U0 3a3HaB aBapii, MAIAraloTh KoHpicka-
uii... bo Binibpanua maiina y Gyas-koro 6e3 10CTaTHbOl 110-
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NepeiHbol NPHYMHH € OYCBMIHOIO HECIpaBeMBICTION [l,
c. 203]. I'pouwiii BBaXaB, 1O AepkaBa (KOpOJib) MOXe Bigibpam
MaifHO «TUIBKH 3 MIPKYBaHS ITy0J1iuHOrO iHTepecy» [1, c. 802].
JU1a oOrpyHTYBaHHSA EP>KaBHOTO BTPYYaHHS y BOJIOMIHHA
NPHUBAaTHUM MaHHOM HaliOHAIbHE NPaBo OGLIBILOCTI €BpONEii-
CbKHMX JepxaB nepenbauac icHyBaHHs «aybiiuHoro inrepe-
cy». Tak, BinnosiaHo zo ct. 15 3akony Ykpaiuu «IIpo Binuy-



