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Jlucepraliiro MpUCBSIYCHO MUTAHHIM 3acTocyBaHHs npaktuku €CCILI B mporeci
3aXHUCTY OCOOMCTHMX HEMaWHOBHUX IpaB OaThKIB Ta JITEH, a TaKOXK PO3POOJECHHIO
HAYKOBO-TEOPETHYHUX TPOMO3UIIIKA Ta PEKOMEHAAIIN IS BHPIIICHHS TPOOJICMHHUX
nuTaHb y cdepi peryaroBaHHS BIZHOCHH ITOB’SI3aHMX 3 3aXHCTOM OCOOMCTHX
HEMaHOBUX IMpaB OATHKIB Ta JITEH.

3’dCOBaHO, M0 BaXXJIMBUM €JIEMEHTOM CIMEMHO-TIPaBOBOTO CTAaTyCy (Hi3MYHOI
oco0u € i1 0coOHNCTI HeMaltHOBI TpaBa. baraTo BITUM3HSAHUX Ta 1HO3EMHUX HAYKOBIIiB
JTOCIIJDKYBAJIM ~ MPOOJIEMAaTHKY  OCOOMCTUX  HEMaWHOBUX TpaB 3  TO3HUIIIH
MOJKJIUBOCTEH I[HUBUIBHO-TIPABOBOTO Ta CIMEHHO-TIPABOBOTO PETYIIOBAaHHS 1X
3MIACHEHHS, OXOPOHU Ta 3aXUCTy. BaXIMBUM e€JIEeMEHTOM CHUCTEMH OCOOHCTHX
HEMaWHOBUX TpaB (Pi3uUHHUX 0cid € ocoOMCTI HEeMailHOBI IpaB OaThKIB Ta MITEH.
[cToTHUIT BIUIMB Ha CHCTEMY PETYJIIOBAaHHS Ta 3I1MCHEHHS OCOOMCTUX HEMAaWHOBHX
MpaB Ma€ CyJa0Ba MPaKTHKa, Y TOMY YHUCII MpakTuka €Bpomneiickkoro Cymy 3 mpas
JIOJTUHU.

3po06sIeHO BUCHOBOK MPO Te, [0 0OCOOMCTI HEMalWHOBI MpaBa O0AaTHKIB Ta AiTel
HOCSITh YHIBEPCATbHUN XapakTep 1 3 MO3UIlH MyOII9HO-IPABOBOTO PETYIIOBAHHS
BITHOCSITECSL 7O OCHOBHHX IIpaB JIIOJAWHH. B OCHOBY 0coOMCTHX HEMaWHOBUX IpaB
0aThKiB Ta JiTEH MOKIAJACHO OJIHI 1 Ti %K Oyara, cipsiMOBaHI Ha 3a0e3NeYCeHHS T1THOTO
ICHYBaHHSI JIIOJAIMHU, NPU [[bOMY OAaThbKU Ta AITH BUCTYMNAIOTh SIK B3a€MOJIOMOBHIOIOU1
€JIEMEHTHU IUX CYCMUIbHUX BIIHOCUH. BogHoOYac, 3aKpilJIieHHS] OCHOBHUX OCOOMCTUX

HEMAalHOBUX MpPaB HAa 3aKOHOJABUOMY PIBHI Ha)kajlb HE TApaHTY€ MOMJIMBOCTI JIs



MOBHOI[IHHOTO Ta ©Oe33amepeyHoro ix (¢yHKUlOHyBaHHA. Jlnsg 3a0e3nedeHHs
3IACHEHHS TaKUX MpaB 0COOO0I0 Jiep>KaBa K OCHOBHMI IapaHT MOBUHHA HE TUIbKU
MpOINUCATH TEpPeNiK HajlekHUX (i3u4HId 0cob1 mpaB, Y TOMY YHCIlT OCOOMCTHX
HEMalHOBUX, a M 3akpilUTH HA BHIIOMY pIBHI IX HaJiexHe, Oe3NmepeliKkoaHe
BUKOPHUCTaHHS, Iepe10aynBIIN JTOCTAaTHIN Ta JIEBUN MEXaHI3M iX 3aXHUCTY.
Bussneno, mo ocobucti HemMalHOBI mpaBa OaThKiB Ta JiTed HEOOXIITHO
pO3TIIAIaTH K CyO0’€KTHUBHI IpaBa, IIO CTAHOBIATH NMEBHY OPTraHIUYHY CYKYITHICTh
(TpynyroTbCsl HaBKOJIO MEBHUX Ojiar) Ta MJISTalOTh KOMIUIEKCHOMY 3J1MCHEHHIO,
HaJIe’)KaTh OJHOYACHO KOKHOMY 3 4ieHIB ciM’i, ToOTO B igeani maTtepi, 0aTbKy Ta
JTUTUHU (JITSAM), a y TIpoIleci iX 3M1MCHEHHS Ma€ MICIE MHONCUHHICb YIaCHUKIB
BIIHOCHH. 3a3Ha4yeHe JI03BOJIMJIO HArOJOCHUTH, IO MPABOBITHOCHHU OATHKIB 1 JITEH
32 Cy0O’€KTHOIO  O3HAaKOI  3HAYHO  BUIPIBHSAIOTBCS  BiA  MOAPYXKHBOTO
IPaBOBIIHOIIIEHHS, BOJHOYAaC OCOOMCTI HEMalHOBI TpaBa OaThbKiB Ta JiTei
OpraHiYHO B3Aa€EMOIOB’SI3aHI 3 OCOOMCTUM HEMAaWHOBHM TIpaBOM Ha CiM’I0.
ITpaBoBigHOCHHU OaTHKIB 1 JITEH MPSIMO HE 3aIeKaTh BiJl HASBHOCTI YW BIJICYTHOCTI Y
’KIHKU Ta YOJIOBIKA CTATYyCy MOJAPYoKs. BupimanbHuMm Asis iX BUHUKHEHHS € a0COIIOTHO
HIIWN IOPUINIHUNA (aKT, SKUM € He peecTparlis Nuio0y, a HApOHKSHHS TUTHHH.
JloBesieHo, IO MpPaBO Ha 3aXUCT OCOOMCTHX CIMEWHHMX IIpaB 3a CBOIM
MaTepiaJbHO-TIPAaBOBMM  3MICTOM BKJIIOYae B cebe: Io-Tiepiie, MOXKJIUBICTh
YIIOBHOBa)KEHOI 0COOM BHKOPHUCTOBYBAaTH JO3BOJICHI 3aKOHOM 3acOOHM BJIACHOT'O
MPUMYCOBOTO BITUBY Ha MPABOTIOPYIIIHHUKA, 3aXHINATH CBOE MPABO BIACHUMHU ISIMU
(dakTUYHOTO TOPSAKY (CaMO3aXHUCT CIMEHHUX TpaB); TO-IpPyre, MOXKIUBICTh
YIOBHOB&)XEHOI 0COOM 3BEPHYTHCS 10 KOMIIETEHTHHUX JIEPKABHUX a00 TPOMAJICBKUX
OpraHiB 3 BUMOT'OI0 CIOHYKaHHS 3000B's13aH01 0COOH 710 MEBHOI MOBEIHKH.
OOGrpyHTOBaHO, IO MPAaBO HA CIM’IO y MOTO CIIBBIIHOIIECHHI 3 OCOOMCTUMU
HEMalHOBMMH TIpaBaMu OaThKiB Ta JITEH, CKIAJAETHCA 3 TAKHX B3aEMOIIOB’SI3aHUX
MDK cO0OI0 PIBHIB: TO-TEpIIe, IIe PIBEHb OpeaHi3ayitiHux 6i0OHOCUH, TIO-ApPYyTE, 1Ie
pIBeHb  iHQopmayilinux  GIOHOCUH, TIO-TPETE, 1€ PpIBEHb  3aXUCHUX Ta
npeocmasHuybKux TPABOBIMHOCHMH MDK OaTbKaMMU Ta JITbMH, SKI BHUIUIMBAIOTH 3

3I1MCHEHHS MpaBa Ha CiM’10.



OOGrpyHTOBaHO, 10 OCOOMCTI HEMaiiHOBI TpaBa OaTbKIB Ta JIT€H CTAIOTh
MpeaMEeTOM 0araThb0X HAaYKOBHX IIONIYKIB TPHCBIYCHUX OCOOMCTHM HEMaWHOBUM
npaBam. [Ipote, sk mpaBwII0, aBTOPH JAOCTIHKCHDb PO3TISAAIOTH IIi TIpaBa K €JIEMEHT
npaBa Ha CIM’I0, Yepe3 MpU3MYy LHUBLUILHO-NPABOBOI Teopii Ta 3aJMILAIOTH 1032
yBarow 0araTo4rceNbHI aCTIeKTH 3 HU3KHM MPUHITUIIOBO BAKJIUBUX IMUTAHb. Y TEPIITY
Yepry 1€ CTOCYEThCS BU3HAUYCHHS B3a€EMHUX OOOB’SI3KIB OaThKIB Ta JITEH, ICTOTHHUX
YMOB PI3HOMaHITHHX TPAaBOYUHIB MO0 OKPEMHUX OCOOMCTHX HEMAWHOBHUX IIpaB
0aThKiB Ta JiTeH, MOB’S3aHMX 3 BUXOBAHHSIM Ta HaBYaHHSIM. be3 HaleXHOI yBaru
3JIMIIAIOTHCS TUTAHHS HAJaHHS MEIUYHOT JOTIOMOTH MAJIOJITHIM Ta HETIOBHOIITHIM
Ta BIAMOBIJHI TPABOMOYHOCTI 1 OOOB’SI3KM iX OaTbKiB. BiIKpuTUMHM TakoX
3aJIMIIAI0THCA TUTaHHS 1MOB’sA3aH1 3 0aThKIBCBKUMU MpaBaMH 1 000B’sI3KaMU JIOHOPIB
TCHETHYHOTO MaTepialy Ta CyporaTHUX MaTepiB.

OOTpyHTOBaHO, IO OIliIHKA MPABOBOT MPUPOIU OCOOMCTUX HEMAWHOBHX IIPaB
0aThKIB Ta JITEH JOBOJUTH, IO 111 TIpaBa € 3a CBOEKO CYTHICTIO CIMEHHO-TIPAaBOBUMH,
BITHOCSITHCS JIO TIPEAMETY MPABOBOTO PETYJIIOBAaHHS CIMEMHO-TIPaBOBOI rally3i Mpasa.
BogHouac BOHM OpraHiYHO B3a€MOJIOMOBHIOIOTHCS TMpaBaMU BH3HAYCHUMHU B
[uBinbHOMY KoOAeKkci YKpaiHu, y «MEAUYHOMY» TMpaBli YKpaiHHM, sKe€ HOCHUTH
«cyOcuiapHU» 10 CIMEHHO-TIPABOBOTO PETYIIOBAaHHS XapakKTep.

3po0IeHO BHCHOBOK, IO OCOOMCTI HEMaiHOBI TpaBa OaThKIB Ta JITEH
3HaXOSATh CBO€ BITOOPaKECHHS, SK Cepel OCOOMCTUX HEMAaWHOBUX IIpaB, IO
3a0€31euyoTh TMPUPOJIHE ICHYBaHHSA (Hi3WYHOT OCOOM Tak 1 cepea IpaB, IO
3a0e3neuytoTh ii corianbHe OyTs. Takoxk, okpemi 0COOMCTI HEMaWHOBI MpaBa OATHKIB
Ta JITel 3HAXOASATh CBOE 3aKPIMUVICHHS Yy CHUCTEMI MEIWYHOTO 3aKOHOJABCTBA
VYkpainu.

3po6ieH0 BUCHOBOK 110 €()eKTHBHA peai3allis MOTEHINaTy CYA0BOI MPaKTUKH
€pomneiicekkoro Cyay 3 mpaB JIOAWHU TPU BUPIMICHHI CYJOM CIMEHHHX CIIOPiB
MOBMHHA 3HAWTH CBOE€ BINOOpaXEHHS HAa PIiBHI HAI[IOHAIBHOTO CIMEWHOTO
3aKOHOJIAaBCTBA, IO JO3BOJIAJIO 3AMPOIOHYBATH JOMOBHEHHS JI0 TIOJIOKEHD JTIFOYOTO
CK Vkpainu, uumsixom (OpMysrOBaHHS OKpeMOi MpPaBOBOi HOPMHU, BHUKIAJICHOI Yy

ct. 11-1 CK  Vkpainu: «Crarrs  11-1. BpaxyBanHsi  CcynoBOi  NpaKTHKH



€poneiicekoro Cyny 3 mpaB JIOJWHU NPU BUPILIEHHI CYJOM CIMEWHHX cropiB «l.
[Ipu BupilIEHH]I CIMEMHOrO CHOpYy CyZ 3a 3asBOI0 3alHTEPECOBAHOI CTOPOHU MOKE
BpaxyBaTH TIOJIOKCHHSI CYIOBOI MpakTHKU €Bpormeiickkoro Cyay 3 MpaB JIIOJWHH,
SKIIO BOHU HE Cylepedarbh BUMoraM Is0ro Kojekcy, iHIMX 3aKOHIB Ta MOPaJIbHUM
3acajaM CyCHUTIbCTBay.

HarosormeHno, mo iHCTUTYT 3aXUCTYy OCOOMCTHX HEMaWHOBUX IpaB OaThKIB Ta
JITEW CIpSMOBAHMKM HA BiTHOBJICHHS I1X IMOPYHICHUX CYO €KTMBHUX IpaB. 3aXUCT
npaBa JIONMYCKAEThCSA MPU HASBHOCTI HABITH OJHOTO €JIWHOTO 00’ €KTHBHOTO (haKTy
nopyiieHHs. BogHodac, HasSBHICTh B CIMEHHOMY TIpaBi MIMPOKOTO CIIEKTPY 3aXOJIiB
3aXUCTy CTHMYJIIO€ YYaCHUKIB MPABOBITHOCUH HAJIC)KHHUM YMHOM 3JIIHCHIOBATH CBOI
npaBa 1 BUKOHYBATH OOOB'SI3KH, pO3MIMPIOE cepy OOpOTHOM 3 MPaBOMOPYIIHUKAMHU.
3axoau CIMEMHO-IPABOBO1 BIMOBIIAIBHOCTI MO0 OCOOMCTUX HEMaWHOBHUX IpPaB
0aTbkiB Ta miTell mepenbayaroTh, MO-TIEPINE, 3aCTOCYBAaHHS 1O MPABOIOPYITHUKA
NEBHOT CaHKIlIi, IO TOJIATAa€ B JOAATKOBHX OOTSKIMBUX OO0OB'SI3KaX, MO-ApYTeE,
3a0e3MeueHHs 3aXUCTy MpaB YIOBHOBaXeHOi ocodu. [Ipu oMy 3aXUCT BIAMOBIIHUX
npaB €BpPONEHCHKUM CYJIOM CIpPaB JIIOJAUHHU HAJIEKUTH 0 MDLKHAPOIHO-TIPABOBOTO
3aXHUCTY CIMEHHUX TIpaB Ta IHTEPECIB NWTHHHU, a PIIMIEHHA CYIy MOXYTh OYyTH
BUKOPHCTAHI K MPEIEACHTH y HAI[lIOHAIBHINA MPaBOBili CUCTEM1 3aXUCTY OCOOMCTUX
HEMaHOBUX IMpaB OATHKIB Ta JITCH.

OxapakTepru30BaHO HEOOXIAIHCTh 3aIPOBAKEHHS y MPAKTHKY JOJATKOBUX
3aco0iB  3axXUCTy TpaB JiTel, SKI MalTh MPEBEHTUBHUM XapakTep, Ta
3aCTOCOBYIOThCS O€3 BimiOpanHs autunU. [ligKpecieHo, mo 3 orisiay Ha BITYM3HSIHY
MPAKTUKY 3aXUCTy OCOOMCTUX HEMAWHOBUX MpaB y CyIi, CIi aKIEHTYBaTH Ha
HEBEITMKOMY BIJICOTKOBI 3BEpHEHb Yy BHMAJAKy MOPYIICHHS HEMallHOBUX IIpaB
¢i3uuHnx o0ci0 y TOpIBHSAHHI 31 3BEPHEHHSAMH, MIO0 CTOCYIOTHCS TOPYIICHD,
HAIPUKIIaa, MAHOBUX TIpaB. [I[puunHu Takoi cuTyarlii MoxXyTh OyTH pi3Hi. OnHIEO 13
HUX € HU3bKa €(EKTUBHICTh BITUM3HSIHOI CYJOBOI CHCTEMH 3aXHUCTy HEMAWHOBUX
npaB. 3a3HaueHe BUMarae Oulblnoi yBaru 3 00ky MiHicTepcTBa IOCTUIT YKpaiHu y
KOHTEKCTI 3/I1ICHEHHSI P03’ SICHIOBAJIBHOT POOOTH II0JI0 MOMJIMBOCTEH 3BEPHEHHS SIK

0 CYAOBUX TaK 1 JI0 aJIbTEpPHATUBHUX (HEIOPUCAUKIIMHUX) CHOCOOIB 3aXUCTY



O0COOMCTMX HEMalHOBUX MpaB OaTbKiB Ta MAITed Ta IIMPOKOTO BUKOPUCTAHHS Y
MPaKTHUIlI HAMIPAIIOBaHb CYJ0BOI MpakTHUKU €Bpornericbkoro Cymy 3 mpaB JTIOANHH.

JlocnipKeHO TEePCIEeKTUBHICTh TAaKOro HAMpPSIMKOM 3aXUCTy OCOOMCTHX
HEMalHOBUX IMpaB OaTbKIB Ta JITEH MarOTh CTaTWU HOPMATHUBHI IMOJIOKEHHS OO
BPETYJIIOBAHHS 3IMCHEHHS LUX NPaB Y «IIU(POBOMY» CEpEIOBHIILI.

OxapaKkTepru30BaHO MOXKJIMBOCTI BHKOPHUCTAHHS TIPAKTHKHA E€BpPONEHCHKOTO
Cyny 3 mpaB JIFOJIMHA Ta BiMOBITHUX €BPONEHCHKUX CTAHIAPTIB 3aXUCTY OCOOUCTHX
HEMaWHOBUX TpaB 0AThKIB Ta JITEH y YAaCTHHI 3M1MCHEHHS MpaBa JUTUHU JUTHHU HA
iM’st (oro BubOip abo 3miny). IligkpecieHo, 1Mo BBIACYTHICTh Ha 3aKOHOJIABUOMY
piBHI YHOpPMYBaHHS BHOOpY IMEHI TaKMM YHMHOM, OO II€¢ HE BIUIMBAJIO Ha
NICUXOEMOIIHHAN PO3BUTOK JIUTHHU JO TOTO 4Yacy, KOJHM BiH caM 3MOXE HOro
3MIHUTH JIO3BOJTMIIO C(HOPMYITFOBATH TTPOITO3HIIIIO MO0 MOXKJIMBOCTI 3MCHIIUTH BIK,
3 SIKOT'O IUTUHA MOKE 3MIHIOBATH iM’s1 10 14 pOKiB.

3anponoHOBaHe JOMOBHEHHS 10 3aKOHOJABCTBA Yy YAaCTHHI B3a€EMHHX IpaB
OaThkiB Ta JiTed y cdepl OTpUMaHHS MeAUYHUX Tocayr. HaromjomeHo, 1o
BUDIIICHHS THUTaHHS WIOJI0 HEY3TO/PKEHOCTI TMpOLEeNypu HaJaHHS 3rojd Ha
NPOBEJIEHHS MEJAMYHUX BTPydYaHb II0J0 HEMOBHOJITHBOI AUTHUHU-TIAli€HTa (Y Bili
Biml 14 no 18 pokiB) mae OyTu BHUpIIIEHA NUISXOM JIONMOBHEHHS YaCTHHHU IEPIIOi
ctarti 43 3akony Ykpainu «IIpo OoCHOBHM 3akOHOJABCTBA YKpaiHW IMPO OXOPOHY
310pOB’sh» ab3amoM Takoro 3MicTy: «Il{ogo marienta BikoM Bia 14 pokiB 10 18 pokiB
(HETIOBHOJIITHROTO TIAIIEHTA) MEAUYHE BTPYYaHHS 3AIMCHIOETHCS 3a B3aEMHOIO
3roJI0K0 MAIli€EHTa Ta HOTO 3aKOHHUX MPEICTABHUKIBY.

OxapakTepru30BaHO, IO 3 MO3UIIH OCOOMCTUX HEMaWHOBHX IpaB OAaTHKIB Ta
JITe 3aXUCT Mae€ TMOIIMPIOBATHCS HA PI3HOMAHITHI B3a€MHI MpaBa Ta 3aKOHHI
iHTepecn. Jlo iXxHBOTO Ymciia Tpeda BIAHECTH MPABO JKUTH 1 BUXOBYBATUCH y CIMi,
MpaBO Ha CMIUIKYBaHHA 3 OaThKaMH Ta IHITUMHU POAMYAMH, MPABO BHPAXKATH BIACHI
TIOTJISITH.

BusznaueHO TMOHATTA 3aXUCT OCOOMCTHX HEMaMHOBUX MpaB OatbKiB. Ilif
3aXMCTOM OCOOMCTUX HEMaWHOBUX IMpaB OaTbKiB Ta MAiTell y ciMeilHOMYy mpaBi

VYKkpaiHu HEOOXITHO PO3YMITH 3aCTOCYBAaHHS 3aCTOCYBAaHHS HOPUCIAUKI[IMHUX Ha



HEIOPUCAUKIINHUX  (HOpM  3aXUCTy BHU3HAUYEHUX 3aKOHOJABCTBOM  YKpaiHW,
MDKHapOJHUMHU JIOTOBOPOMHU  YKpaiHM, 3BUYasIMU, LUTIOOHUM Ta  IHIIMMU
JOTOBOPAaMHU Ta 3arajbHOBU3HAHOIO CYI0BOIO MPAKTHKOIO, BIAMOBIAHO JO MOJOXKEHb
CIMEHHOTr 0 3aKOHOJaBCTBa Y KpaiHMU.

ChopmymntoBano A0MOBHEHHS 10 mojoxkeHb cT. 18 CK VYkpainu «3axuct
CIMEHHUX MpaB Ta IHTEPECIB», JOMOBHMBIIM IOJOKEHHS L€l CTAaTTI YaCTHHOIO
nepuiorw HacTynmHoro 3micty «l. Koowcew yuacHux cimeuHux GiOHOCUH MOdiCe
36EPHYMUCS 3A 3AXUCMOM C80IX 0COOUCMUX HEMAUHOBUX Ma MAUHOBUX Npas uepes
3acmocy8anus IOPUCOUKYIUHUX HA HEIOPUCOUKYIUHUX GopM 3aXucmy 6U3HAYEHUX
3aKOHO0A8CMBOM  YKpaiHu, MINCHAPOOHUMU 002080pOMU  YKpaAiHu, 36UyaAsIMU,
WIIOOHUM mMaA THUWUMU 002080paAMU MA 3A2AlbHOBUSHAHOIO CYO0080I0 NPAKMUKOIO,
8i0n08iono 0o nonodcenv CK Vxpainu», BIINOBINHO, YacTUHM lTa 2 BBaXXaTH
yactuHamu 2 T1a 3 ct1. 18 CK Vkpainu.

Haronomeno, mo cr. 18 CK Vkpainun «3axucT ciMEHHUX MpaB Ta IHTEPECIB»
BCTAHOBJIIOE TMPAaBUJIO, BIAMOBIIHO 10 SIKOTO KOXKEH YYaCHUK CIMEHHUX BiJIHOCHH,
KWW JOCAT YOTUPHAIISTH POKIB, Ma€ MpaBo Ha Oe3rmocepe/He 3BEpPHEHHS JI0 CYy 3a
3aXMCTOM CBOrO MpaBa abo IHTEpeCy, a CyJ 3aCTOCOBYE CIIOCOOM 3aXHUCTy, SIKi
BCTAHOBJICHI 3aKOHOM a00 JTOMOBJICHICTIO (JOTOBOPOM) CTOPIH Ma€ MICTUTH 3arajibHi
MIOJIOXKEHHS, SIK1 CTOCYIOTBCS TTOPSIAKY (OpraHiB) 3aXUCTy CIMEHHMX IIpaB Ta IHTEPECiB
1 Koa oci0, sIKki MarOTh MPABO HA 3aXKHCT IHTEPECIB HETTOBHOIITHIX.

BcranoBneno, mo ropucaukiiiiiHa ¢opMa 3axucTy MOJSITa€ B 3BEpHEHHI 13
3as1BOI0, CKaproro 4 B iHIIINA GopMi cy0’€KTa 0COOMCTHX HEMAWHOBHUX TpaB 0aThKiB
Ta JiTed 70 KOMIIETEHTHOTO JEpPXKAaBHOTO OpraHy, B TOMY YHCII CyHIy, SKUN
VIOBHOBO)XCHMM  3aCTOCYBaTW  3axO/ld, CHOPSIMOBaHI Ha  TMPUNUHEHHS Ta
MOTICPE/KEHHST ~ TPABOMOPYIIEHHS,  BIJHOBJICHHS  TOPYIIEHOTO TIpaBa  4u
KOMIICHCAIIIFO 3aIO/IIsTHOT MOPYIIEHHSM IIKOIH.

Busisneno, mo HemopucaukiiiiHa ¢GopMa 3aXHCTy OCOOMCTUX HEMaWHOBUX
npaB 0aTbKIB Ta JiTel mMae HU3KY ocoOnuBocteit. [lo-mepiie, nmpupona ocoducTux
HEMailHOBUX IpaB 0aTbKIB Ta AIT€il 3yMOBIIIOE MPIOPUTETHE 3HAUCHHSI BUKOPUCTAHHS

caMe HEIOPUCAUKIIIITHOT (OPMU 3aXUCTY MOPYILICHHUX MPAB Y MOPSIAKY CAMO3aXUCTY.



Bunineno, mo mnpu 3A1MCHEHHI Ta 3aXMCTI OCOOMCTUX HEMAaillHOBUX IIpaB
0aThbKIB Ta JAITE€H JepKaBa MPUIIMAE aKTUBHY y4acTh Y€pe3 pi3HOMAaHITHI JOMOMIXHI1
IHCTUTYLII, SIKUMU € CyJOBUH KypaTop, CIMEHHUN acCUCTEHT, YCTAaHOBU COLIaJIbHO-
IICUXOJIOTIYHOI JONOMOTH. Tako’K, JOIUIBHO 3alOo3W4YHMTH IIOJIbCBKUM  JIOCBIJ
JUSTTBHOCTI OMIKYHCBKOTO CYyAy, (DYHKI[IIO SIKOTO BUKOHYE CYJS 3arajibHOroO Cyay
(paitoHHO1 JIaHKM). 3rajiadi IHCTUTYLII Ta AISUIbHICTH CYJy CTBOPIOIOTH €()EeKTUBHUMN
MEXaHi3M TPaBOBOr0 BIUIMBY Ha MpOIEC 3AIMCHEHHS Ta 3aXUCTy OCOOUCTUX
HEMaWHOBUX MpaB OATHKIB Ta JITEH, 110 3aCIYyTrOBYE Ha yBary.

Knrwouoei cnoea: ocobucmi nmematinosi npaea, 6amvKu, OUMUHA, NOOPYIHCHI
npasogioHOCUHU, Mamu, 6AMbKO, NOXOOHCEHHs OUMUHU, NPABO HA CIM 10, NPABO HA
IM’Sl, NpaBo HA BUXOBAHHA, NPABO HA CHIIKYBAHHSA, NPABO HA NPONCUBAHHA, Micye
NPOJICUBAHHA, NPABO HA 002110, Meduyna oonomoea, npakmuxa €CILJI,
€8PONEUCHLKULL NPABOBULL KOMUPOMIC, CYO08ULL npeyeoerm, nioCmasy 3axucmy npas,

Gopmu 3axucmy, cnocobu 3axucmy 0CooOUCmux HeMauHo8Ux npas bamuvkie ma oimell.
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The Thesis is dedicated to issues on applying the practice of the ECHR for
protection of personal non-property rights of parents and children, and to working-out
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regulation of relationships related to protection of personal non-property rights of

parents and children.



There is found out, personal non-property rights of natural person are an
important part of her or his family-legal status. A lot of domestic and foreign
scientists researched the issue of personal non-property rights from the standpoint of
the possibilities of civil and legal and family-legal regulation of its’ implementation,
saving and protection. Personal non-property rights of parents and children are
important part of the system of personal non-property rights of natural persons. A
Court practice, including the practice of European Court of Human Rights, has a
significant effect on the system of regulation and implementation of personal non-
property rights.

There is identified, personal non-property rights of parents and children have to
be understood as subjective rights that are specific organic group (grouped around
certain goods) and subject to comprehensive implementation, belong to each member
(mother, father, and child (children)) of the family in the same time, and plurality of
participants of the relationships has place in the process of implementation of its. The
mentioned allowed to stress that legal relationships of parents and children are
different with the marital relationship by subjective sign. At the same time, personal
non-property rights of parents and children are naturally related to the personal non-
property right for family. Legal relationship of parents and children are not related
directly to presence or absence of couple status of women and men. Decisive for their
emergence is a completely different legal fact, which is not the registration of marriage,
but the birth of a child.

There is proved, the right for protection personal family rights according its’
material and legal content, includes: possibility of authorized person to use permitted
by law means of their own coercive influence on the offender, to protect their rights
by their own actions of the actual order (self-defense of family rights); possibility of
authorized person to apply to the competent state or public bodies with the
requirement to incite the obligated person to certain behavior.

There is devoted, the right for family in correlation to personal non-property
rights of parents and children, consists of such interrelated levels, as: organizational

relationships level, informational relationships level, and protective and



representative relationships between parents and children which arising from the
exercise of the right to a family.

The additions to the disposition of the third part of Article 4 of the Family
Code of Ukraine is suggested. Particularly, it is suggested the following redaction of
the Article 4: «Each person has the right for living, upbringing, communication, and
care in a family, providing implementation her or his right for paternity or
motherhood».

There is grounded, personal non-property rights of parents and children
becomes the subject of a lot of scientific research that are dedicated to personal non-
property rights. However, as a rule, researchers identify these rights as a part of the
right for the family, thought the prism of the civil-legal theory, and numerous aspects
of topical issues are ignored. Firstly, determination of mutual obligations of parents
and children, significant conditions of various legal actions on certain personal non-
property rights of parents and children, related to upbringing and education, belong to
these aspects. Issues of health care for minors and juveniles and appropriate powers
and obligations of their parents are without appropriate attention too. Issues of rights
of parents and obligations of donors of genetic material, as well as surrogate mothers,
are also opened.

There is substantiated, the estimation of the legal nature of personal non-
property rights of parents and children proves that these rights by the essence of its,
are family-legal, and belong to the subject of legal regulation of family-legal branch
of the law. At the same time, they are closely connected with rights, determined in
the Civil Code of Ukraine, in the “medical” right of Ukraine which has “subsidiary”
character to family-legal regulation.

The following personal non-property rights of parents and children are
separated: the child's right to a name (choice or change); the child's right to education
(communication) and respect (the right to use appropriate methods of education); the
right to choose one's place of residence (choice or change) and freedom of
movement; the rights of the child in receiving medical care (including abortion by a

minor, sterilization, etc.); a set of rights and responsibilities of parents and children to



pick up the child from the maternity hospital or other health care facility, register the
birth and determine the name of the child.

There is concluded, effective implementation of potential of court practice of
ECHR when resolving family disputes by a court, has to be reflected in the National
Family Legislation. It allowed to suggest addition to the provisions of the current
Family Code of Ukraine by formulating a certain legal norm set out in Art. 11-1 of
the Family Code of Ukraine: “Article 11-1. Taking into account the case law of the
European Court of Human Rights in resolving family disputes “1. The Court, by the
application of interested person, can take into account provisions of the cases of
ECHR where they do not contradict the requirements of this Code, other laws and
moral principles of society”.

There is stressed, the institution of protection of personal non-property rights of
parents and children is aimed to renovation of their violated subjective rights.
Protection of the right is appropriate when even only objective fact of violation has
place. At the same time, presence of wide group of means of protection in the Family
Law stimulates participants of legal relationships to exercise properly their rights and
perform their obligations, expands the scope of the fight against offenders.

Measures of family-legal responsibility on personal non-property rights of
parents and children forecast, firstly, applying to the offender specifical sanction,
which consists of additional burdensome responsibilities, and, secondly, providing
the protection of rights of authorized person. Therewith, protection of relevant rights
by the European Court of Human Rights belongs to international legal protection of
family rights and child’s interests, and decisions of the Court can be used as cases in
the national legal system of protection personal non-property rights of parents and
children.

There is characterized a neccesaty to implement additional means of protection
of children into the practice. These means have to have preventive character and to be
applied without removal of the child. There is outlined, the national practice of
protection of personal non-property rights in a court demonstrates an insignificant

percentage of applications on violations of non-property rughts of natural person,



comparing to applications on violations of property rights. This situation can be
caused by different reasons. The low efficiency of the domestic judicial system for
the protection of non-property rights is one of them. The mentioned demands more
attention of Ministry of Justice of Ukraine. The Ministry must conducts more
explanatory work on possibilities of using both judicial and alternative (non-
jurisdictional) ways to protect the personal non-property rights of parents and
children and the widespread use in the practice of the case law of the European Court
of Human Rights.

In prospects, legal provisions on regulation of implementation of these rights in
«digital» environment must become a certain direction of protection of personal non-
property rights of parents and children.

Opportunities of applying cases of European Court of Human Rights and
appropriate European standards of protection personal non-property rights of parents
and children in the in terms of exercising the child's right to a name (choice or change
of it) are characterized. It was emphasized that the lack of legalization of the choice
of name in such a way that it does not affect the psycho-emotional development of
the child until she or he can change it, allowed to formulate a proposal to reduce the
age from which a child can change the name to 14 years.

The addition to legislation in the part of mutual rights of parents and children
in the field of receiving of health care service is suggested. There is emphasized, the
issue of the inconsistency of the procedure for consent to medical interventions for a
minor child patient (aged 14 to 18) should be resolved by supplementing the first part
of Article 43 of the Law of Ukraine «On Fundamentals of Health Legislation of
Ukraine» with the following paragraph: «As for patient aged 14 to 18 (minor child
patient), the medical intervention is carried out by mutual consent of the patient and
his legal representatives».

There is pointed, that according to personal non-property rights of parents and
children, the protection must expand on different mutual rights and interests. They
must include the right to live and to be raised in a family, the right for conversation

with parents and other relatives, the right to express one’s own views.



The concept of protection of personal non-property rights of parents and
children is determined. The protection of personal non-property rights of parents and
children has to be understood in the Family Law as applying of jurisdictional and
non-jurisdictional forms of protection that are defined by the Legislation of Ukraine,
International Agreements of Ukraine, customs, marriage and other agreements and
generally accepted case law according to provisions of Family Legislation of
Ukraine.

The addition to provisions of the Article 18 of Family Code of Ukraine
«Protection of family rights and interests» is formulated. The addition is the
following: “1. Every participant of family relationships can requires for protection of
his or her prperty and non-property rights, using the jurisdictional and non-
jurisdictional forms of protection, defined by the Legislation of Ukraine,
International Agreements of Ukraine, customs, marriage and other agreements and
generally accepted case law according to provisions of Family Legislation of
Ukraine”. As a result, parts 1 and 2 shall be considered parts 2 and 3 of Article 18 of
the Family Code of Ukraine.

There is emphesized, the Article 18 of the Family Code of Ukraine «protection
of family rights and interests» proclaimes the rule according to those, every
participant of family relationships, aged 14, has the right for direct appeal to the court
to protect their right or interest; a court applyes means of protection, idetified by a
Law or an agreement between the sides. This agreement has to containe general
provisions, related to the order of protection of family rights and interests, and cicle
of persons who have right for protection of interests of minor children.

There is identified, jurisdiction form of protection forecasts an appeal of a
subject of personal non-property rights of parents and children with the application,
complaint, etc. to competent State Authority including a Court, to cancellate and (or)
prevent to legal offence, to restore the violated right or to compensate for damage
caused by the violation.

There is defined, non-jurisdiction form of protection of personal non-property

rights of parents and children has a row of peculiarities. Firstly, the nature of personal



non-property rights of parents and children causes priority essence of use the non-
jurisdiction form of protection of violated rights in order of self-protection.

There is pointed, the state takes active part in the process of protection of
personal non-property rights of parents and children through certain additional
institutions court Curator, Family Assistant, institutions of social and psychological
assistance. However, it is expedient to use Polish experience of activities of
Guardianship Court, function of which is executed by a Judge of the General Court
(district level) Mentioned institutions and Court activities provide effective
mechanism of legal effect on the process of implementation and protection of
personal non-property rights of parents and children.

Key words: personal non-property rights, parents, child, marital legal
relations, mother, father, origin of a child, right for a family, right for a name, right
for upbringing, right for a conversation, right for a living, living place, right for a
care, medical assistance, practice of ECHR, European Legal Compromises, Court
case, basis of protection of rights, forms of protections, means of protection of

personal non-property rights of parents and children.
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