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Kipuxk A.JO. TapaHTili npaB CHAaJKOEMUIB MpPH CHAaJKyBaHHi 3a
3anmoBiTom. — KBanidikaniliHa HayKkoBa Ipals Ha IpaBax PyKOMHCY.

JucepTartiig Ha 3100y TTs cTymneHs AokTopa ¢itocodii 3a crenianbHicTio 081
[IpaBo. — XMenbHULIBKUN YHIBEpCUTET YHOPABIIHHSA Ta mnpaBa iMeHl JleoHina
HO3bpKk0Ba XMenbHUIIbKOT 001aCHOT paju, XMenbHULIbKUM, 2021.

Jluceprallisi € KOMIUICKCHUM HAaYKOBUM JIOCITIDKEHHSM IIHBLTLHO-TIPABOBOTO
peryJtoBaHHs TapaHTii MpaB CHAIKOEMIIIB MPHU CMAKyBaHHI 3a 3aMlOBITOM, IiJ] 4ac
SAKOTO BUOKPEMJIEHO 1 BCTAHOBJIEHO OCOOJIMBOCTI OKPEMHUX HAYKOBHX KaTeropii ta
TIOHATH, & TAKOXX PO3POOJICHO i CHOPMYITBOBAHO TPOTIO3HIIIi 1010 BJOCKOHAJICHHS
HAI[IOHAJILHOTO IMBUIBHOTO 3aKOHOJABCTBA YKpaiHW 3 METOH ITiIBUIICHHS
rapaHTOBAHOCTI IPaB CIaIKOEMIIIB.

Bimznaueno, mo mnpoGiemMa 3aXWCTy TMpaB CHAAKOEMIIB TpPAAMIIIHHO
JOCIIJDKYETBCSA B IUBUILHO-TIPABOBIM Haylll, a MPOTE€ TEOPETHUYHO 1 MPAKTUYHO
HEBUPIIICHUMHU 3aJIMIIAIOThCA 0araTo MHUTaHb. Yce OUIbII OYEBUAHOIO CTa€
noTpeda y IOCHKEHHI MpoOJeM TapaHTOBAHOCTI MpaB CHAJAKOEMIIIB Ha, MO
BKa3ye CyJ0Ba MPAKTHKA.

3a pesynbTaTamM IUCEPTAIIHHOTO JOCTIIKEHHSI 3alpOIOHOBAHO BIIACHE
OadeHHS TOHATTA TapaHTidi TpaB CHATKOEMIB. Y HIMPOKOMY PO3yMiHHI
rapaiTii nmpaB CHAJKOEMIIB II€ - BCTAHOBJEHI JEpPXKABOI 1 3aKpIMICHI B
HOPMATHUBHO-TIPABOBUX  aKTaX, 3acobum 1 TpuiOMH, BUKOPHUCTOBYBaHI
YIOBHOBO)XCHUMH 3aKOHOJABCTBOM CYyO’€KTamMu (HOTapiycamu, CHaJKOJaBIIEM,
O00OB’SI3KOBUMH  CIIAJKOEMIIIMH), SIKI 3a0€3MeYyI0Th CHAJKOEMIIM IPABOBI
MO>KJIMBOCTI ISl peaiizamii iX mpaB y BiAMOBITHOCTI 3 MPUHIHUIIAMH — CBOOOIH
3aMmoBITY 1 OXOpPOHH 1HTEepeciB ciM’i. ¥ By3bKOMY po3yMiHHi rapanrtii mpas
CIAJAKOEMUIB — 1€ cucTemMa 3aco0iB, 110 BCTAHOBJIEHA JIEPKaBOIO 1 3aKpiIjieHa B
HOPMAaTHUBHO-TIPABOBUX aKTaX, sika MOKJIWKAHA 3aXMCTUTH MPaBa CIAIKOEMIIIB Bij

1X HE3aKOHHOTO MOPYIICHHS.



Bunineno o3Haku rapaHTid mpaB: 1) nepkaBHa NpUpoAa TapaHTiid; 2)
HOPMATHBHO-TIPAaBOBAa  3aKpIUIEHICTh  rapaHTid; 3)  yHIBEpCalbHUH  Ta
Oe3nepepBHUN XapakTep rapaHTii; 4) BU3HAYAIOTh PIBEHb PO3BUTKY CYCILIBHOTO
KUTTS; 5) MOKJIMKaHI OXOPOHATH 1 3aXUIIaTH NpaBa JIOAWHU 1 T'POMAJsSHUHA,
OCKUIBKA BOHHM 3aKpiIUTIOIOTh 3aco0M 3a0e3MeueHHs 3aKOHHOCTI Ta OXOPOHH
MPaBOMOPSAKY, IHTEPECIB OCOOMCTOCTI, CYCHIbCTBA Ta JEPKABH.

Bunineno o3Haku rapaHTii mpaB CIaJKOEMIIIB: 1) HampaBiIeHi Ha KOHKPETHE
KOJIO CYO’€KTIB — CHaJKOEMIIIB; 2) MOKJIMKAHI OXOPOHATH 1 3aXMILATA IpaBa
CHaJKOEMIIIB; 3) 3aKpillJIeHI B HOPMAaTUBHO-NPABOBUX aKTax, 30kpema LluBiabHul
Kojiekc Ykpainu, 3akoH Ykpainu «lIpo HoTapiaT»; 4) 0a3yroTbCS Ha MPUHITUIIAX
OXOpPOHU 1HTEPECIB CIM’1; 5) BUHUKAIOTh 3 IOPUANYHUX (DAKTIB.

3anporoHoBaHO Kiacu(ikallilo TrapaHTId MpaB CHATKOEMIIIB 3a HOBUMH
mizcraBaMd Ta c(pOPMOBAHO BHU3HAYCHHS 3araJlbHUX Ta CHEI[iaIbHUX TapaHTii
CIIPaB CMaJKOEMIIIB MPU CIAKYBaHHI 3a 3alI0BITOM.

3araJbHUMH rapaHTisIMU TPaB CIAJKOEMIIIB € CHCTEMa YMOB CIIPSIMOBaHa
Ha TPAKTUYHE 3AIMCHEHHS MpaB yCiX CMAJKOEMIIIB Ta BIIHOBJIEHHS MOPYIICHUX
npaB. Jlo 3aranbHMX TapaHTId TMpaB, SKI HaIeXaThb YCIM CHAJAKOEMIISIM
BITHOCATHCS: TpaBO Ha iH(GOpMAIliI0 MPO 3amloBIT, HA 3BEPHEHHS JO CYAYy IIPO
BHU3HAHHS 3aII0BITY HEIMCHUM, CKaCyBaHHsI 3allOBITY B YaCTHHI Ta 1HIIII.

VY cBoro depry cneniajibHi rapaHTii npaB cnajKoeEMUIB — I1¢ BCTAHOBIICH1
JIEP>KaBOIO 1 3aKPITUICHHI B HOPMAaTUBHO-TIPABOBUX aKTax 3acoOM Ta crocoOu, 110
BUKOPHCTOBYIOTBCS IIPAaBOMOYHHMMH 3aKOHOJABCTBOM CyO’€KTaMH B  IUIAX
3MIIACHEHHS 3aKPIMJICHUX B 3aKOHOJIABCTBI MPaB OKPEMHX KAaTEropii CIagKOEMIIIB
Ha TIEpeTaHHs Ta OTPUMAHHS CITAJIKy BIJIMOBIIHO JI0 MPHUHIIUIIIB CBOOOIH 3aMOBITY
1 oxopoHH iHTepeciB ciM’i. OKpeMHMH KaTeropisMH CITaJKOEMIIIB JIO SIKHX
3aCTOCOBYIOTHCS CIEIIalIbHI TapaHTil € CIIaJIKOEMITI Ha SIKUX MTOKJIaJIeHO 000B’ I30K
BUKOHATH Jii HEMaWHOBOTO XapakTepy, CHaJKOEMIll 3a 3arloBITOM 3 YMOBOIO,
MIAMPU3HAYCHI CMAAKOEMIIl Ta CHAIKOEMIIl, sIKI MalOTh IMPaBO Ha OOOB’SI3KOBY

YaCTKYy.



ABTOpKa JidiUIa BUCHOBKY, IO 3 METOK IOKpAIEHHS pPIBHSA
rapaHTOBAHOCTI TIPaB CMAJKOEMIIIB BapTO YAOCKOHAJIWUTH 3aKOHOAABCTBO Y
OKpPEMHX HaIpsiMKax.

VY nmochimxeHHi OOIpYyHTOBAaHO, IO  HasBHa cuUcTeMa I1H(OOPMYBaHHS
CHAJKOEMIIIB HE € e(QEeKTUBHOIO, TOMY BIJCTOIOETHCS TOYKa 30py I0JI0
HEO0OX1THOCT1 OHOBJICHHSI ICHYIOUOTO 3aKOHO/[aBCTBA.

Busnaueno, mo HEOOXiTHO YIOCKOHAIUTH ICHYIOUl HOPMH 3aKOHOJAaBCTBA
Ta 3aKpIMUTA HEOOXIAHICTh MYONIKyBaHHS TMOBIJOMJIEHHS TMPO BIIAKPUTTA
CHAJIIMHA B MEPIOAMYHOMY BHJIaHHI, iK€ MyOJIKY€eTbCS B MICIEBOCTI Jie OyJio
OCTaHHE MICIIe TPOKMBAHHS CHAJKOJABIl, a00 /1€ 3HAXOAUTHCS OCHOBHA YaCTHHA
MaliHa, K€ 3a3HayeHe B 3amoBiTi. TakoX HEOOXiTHO MepeA0avYnTH MEePIOUUHICTD
TaKOr0 MOBIJOMJICHHS, MPUHAWMHI 3 myOIiKallii NpoTsIroM TPhOX MICAIIIB.

B nocnimkeni oOrpyHTOBaHO HajaHHs aoctyny a0 CHagkoBOTO PeeCcTpy
yCiM 3aIliKaBJIeHUM oco0am, MpoTe B oOMexeHiit ¢opmi. Takum yuHOM, Ti 0CcO0H,
SIK1 BOJIOZIIFOTH 1H(GOPMAITIEI0 PO CIAJAKOAABIIS, a caMe JaTy, HapOJKEHHS, TTOBHE
iM’s, MO OaThbKOBI, MiCIle TPOXHMBAHHS, MOXYTh OTpUMaTH IiH(opMaIlio Mpo
HAasBHICTh BIJKPUTOI CHAJKOBOI CIpaBU 3 3a3HAYEHHSM KOHTAKTHUX JdaHUX
HOTapiyca, SKUH BIIKPUB TakKy CHpaBy, M0 J03BOJUTH 3MCHIIUTH KUIBKICTh
3BEpHEHb [JI0 CyAy 3 II030BaMU TIPO TMPOJOBKEHHS CTPOKY JUISl TPUUHSATTS
CHAIIIMHA Ta CTaHYTh [IEBUM MEXaHI3MOM, SKHH 3a0e3MeUuTh MPOIEAYPY
1HGOPMYBaHHS CMAJKOEMIIIB 332 3aKOHOM, a TOMY CTaHE JIOJaTKOBOIO TapaHTIEIO
MpaB CHAJAKOEMIIIB 3 3aKOHOM Ha iH(OpMaIlito Mpo 3amMoBIT.

Takox 3ampomoOHOBAHO BHU3HAYUTH YITKUWA TMEpeiK TMiACTaB BTpaTH
YUHHOCTI 3allOBiaJIbHUM Bigka3oMm: 1) BigMoBa BigKa3004ep)KyBada Bil
3aMmoBiIaJTbHOTO BifKa3y; 2) HECKOPUCTAHHS BiKAa300J€pPKyBauyeM CBOIM MPABOM
BUTpeOYBaHHS BHUKOHAHHS 3allOBiMalbHOTO BIJKA3y MPOTITOM TPHOX POKIB 3
MOMEHTY TPUHHSTTS CHAIIIMHN CIAJKOEMIEM; 3) BTpaTa BiIKa300/epKyBadyem

MpaBa Ha OJIep KaHHS 3aM0BIIaJbHOIO BiAKA3y, sIK HETITHOTO B1IKa300/iepKyBaya.



BcranoBieHo, 1m0 3amoBIJAJILHUN BigKa3 HE MOXKE BHUXOJIWTH 3a MEXI
peanbHOI BapPTOCTI YCMAJKOBAHOTO MaifHa, a TOMY CHaJKOEMEIh HE 30008’ I3aHM i
OIUTIavyBaTH MPOKUBAHHS BiJIKa300/IepKyBayva 3a BIACHUHN paxyHOK.

Takoxx B pamMKax IHCTUTYTY 3alOBLIAJIBHOIO BiJlKa3zy OyJIO JOCTIIKEHO
MpoOJeMHE THTAHHS CIAJKyBaHHS IIOCMEPTHO HAPOKECHUMHU JITHbMH, SKE
MOXJIMBE CaM€ uepe3 3aroBiIaIbHUM BiJKa3.

JloBeileHO ~ HENONUIBHICTh  BKJIKOYEHHS  J0  CKJIaJy  CHAJKOEMIIIB
MOCTMOPTAJIBHUX JIITeH (Kl 3a4aTi MICHs CMEpPTI CHaJAKOAABIIS), OCKLIbKH
BHECEHHS TaKWUX JITCH O YUCJIa CIAJKOEMIIIB MOXKE MPHU3BECTH 0 PYWHYBaHHS
KOHCTPYKIIiiT BCHOTO CHAJKOBOTO IIpaBa. 3a3HAYCHE TIOJOKCHHS BHUCTYIAE
rapaHTi€l0 CHAJKOBUX IIPaB JKUBHUX a00 3ayaTHUX 3a JKUTTS CIIAJKOJABIS Ta
HApOJDKCHUX JKMBUMU ITCISA BIAKPUTTS CIAIIIUHU CIAIKOEMIIIB Ta 3ajUIIac
CTaOUTbHUM IHCTUTYT CHAJKyBaHHS.

[IpoananizoBaHO IHCTUTYTY CEKPETHOIO 3aloBITY 3 BHOKpPEMJICHHSIM
OCHOBHHUX TIEpeBar Ta HEJOJIKIB K JIJISl CHAIKOAABI TaK 1 JJIs CIIaIKOEMIIIB.

BusHaueHO O3HAKM CEKpPETHOro 3amoBiTy: 1) 0coOHuCTe pO3MOpSIKEHHS
0coOU Ha BHUIIAJIOK CMEPTI; 2) MPaBOYMH, SKUH 3MIMCHIOETHCS TIIBKH JI€3/IaTHOIO
0c00010, SIKa MOXE€ CAMOCTIMHO HAIMCATH 3aI0BIT; 3) CKJIAIa€ThCs B YCTAaHOBJICHIM
3aKOHOM (HhOpMi, HEIOTPUMAHHS SKOi TATHE 3a COOOI0 HEMIMCHICTH 3amoBiTY; 4)
noTpedye JOTPUMAHHS TAaEMHOCTI;, S5) TIOCBIAYYEThCS JIMIIE HOTapiycoM 0e3
O3HAHOMIIGHHS 3 WOTO 3MICTOM; 6) TpH HOTaplaIbHOMY IOCBIMYEHHI TaKOTO
3aMoBITY HE TMEPEBIPSIEThCS HASBHICTH MpEAMETa 3amoBITY; 7) OTOJOIICHHS
CEKpPETHOI'0 3aIlOBITY BHMAara€ MPHUCYTHOCTI CBIAKIB Ta CKJIaJaHHS BiAMOBIIHOTO
MPOTOKOITY.

3’scoBaHO OCOONHMBOCTI Me OnHiI€T (OPM CEKPETHOTO 3amoBITy, a came
CEKpPETHUI 3amloBIT MOAPYXOKs. Bu3HaueHO, MO0 3aKOHOAABYE PETYIIOBAHHS
CEKPETHOTO 3aIOBITY MOAPYXOKS BUIUIMBAE 13 3aTAIbHOTO MPUHITUITY TPUBATHOTO
MpaBa: «JI03BOJICHO BCE, 1110 HE 3a00POHEHO 3aKOHOM», a OCKUIbKH HOpMU LIKY He
MICTATh 3a00pOHU WIOJI0 CKJIAJAHHS CEKPETHOTO 3aloBITY MOAPYXKKS, MOXKHA

BBaXKaTH MOTO OJHUM 3 BHIB CEKPETHOTO 3aIOBITY.



Bu3HaueHO OCHOBHI O3HAaKM CEKPETHOTO 3aMoBITy MOAPYXKA: 1) ciyrye
rapaHTi€l0 HETOTOPKAHOCTI CHOUIBHOTO MaiHa MOAPYAOKs; 2) COpSIMOBAHHUI Ha
3MIIHEHHSI 1HCTUTYTY CIM’i; 3) CKJIaJaeTbcsl MO0 MaifHa, SKe HaJIeXKHUTh
MOJIPYKIO Ha MpaBl CIUIBHOI CyMICHOI BJIACHOCTI; 4) HaKlIaiaeTbes 3a00poHa Ha
BITUY>KEHHS MaifHa y pa3l CMEPT1 OJJHOTO 3 MOAPYX KA.

3’sCOBaHO, 10 MOJOKEHHS MpO Te, 1[0 YMOBAa BM3HAUEHA y 3aroBiTi, Mae
iCHyBaTH Ha dYac BIAKPUTTS CHOAIIIMHUA JicTala HEOJHAKOBOTO PO3YMiHHS B
NpaBOBil Haylll, BIAMOBIIHO AYMKH BYEHHUX 3 I[bOTO MPUBOAY PO3AUTHIUCS.

Ha ocHoBI1 aHami3y 3amoBiTy 3 YMOBOIO OyJji0 BU3HAYEHO O3HAKH, SIKUM Ma€
BIJIMOBIAATH YMOBA, 100 OyTH BKJIIOYEHOIO JO 3amoBiTy: 1) ymMoBa He NMOBHMHHA
OyTH HEMOXXIIMBOIO, a/Ke SKIIO BOHA BiIKIaJallbHA, TO TMpaBa Ta OOOB'SI3KH
HIKOJIM HE HACTaHyTh;, 2) yMOBa HE TIOBHHHA CIIOHYKATH JIFOJIMHY Ha TIPOTHIPABHI
Aii, He TOBMHHA CYMEPEYUTH HOpPMaM MOpalli Ta ETHKH, OYIb-SIKHM YHUHOM
oOMexxyBaTH CBOOOAY JIOAMHU; 3) yMOBa, BKJIIOYEHA 10 3aIOBITYy, HE MOXE
MOpYIIIYBAaTH YM 0OOMEXyBaTH rapanToBaHi KoHcTuTyIIi€10 TTpaBa Ta CBOOOAH.

Y  poGoti chopMysIbOBaHO  TIO3MIIIFO, CTOCOBHO  3aKpiIUICHHS B
3aKOHOJJAaBCTB1 MOXKJIMBOCTI HAMMCAHHS 3aMOBITY MiA BIJIKJIaJadbHOI YMOBOIO 3
3a3HAYCHHsS B HhOMY BUKOHABIIS 3aMOBITY, SKHH 3MOXKe 3a0€3MEYUTH OXOPOHY 1
yIPaBIIiHHS MaitHOM /10 HACTaHHS YMOBHU.

BiacToroeTbess TOYka 30py, IO ITOCMEPTHI PO3MOPSDKEHHS, SKI HE
CTOCYIOTBCS MaifHa moMepsoi ocoOu, MarOTh HE MPOCTO HEMAWHOBUHN XapakTep, a
3MillIaHWH, MatHOBO-HEMAWHOBUN XapakTep, a TOMY 3aloOBIT SKUM TOKJIAJIEHO
O0OB’SI3KM HEMAalHOBOTO XapakTepy HE MaTHUME IOPUIWYHOI CHUJIM, SKIIO HE
BKJIIOYa€ B ceOe xoua O 07jHe MaifHOBE PO3MOPSHKEHHS.

BcranoBneno, mo cBoOoja 3amoBITy OOMEXYETHCS MPABHIOM PO
000B’SI3KOBY YAaCTKy, fKa CTBOpEHA B IHTepecax ciM’i Ta OJM3BKUX POJHUYIB
CHAJKOABII, & TAKOXK TUX OCIO IMIOA0 SKUX 3a YKHUTTS CHAIKOAABIT BCTAHOBIIINCS
BiTHOCUHU yTPUMaHHSI.

[HCcTUTYT O0O0OB’A3KOBOi YaCTKM MOXHA BHU3HAYUTH, SK COIaJbHO-

3a0e3reuyBaJbHUM  3axi[l, SIKUM TOKJIMKAHUW MaTeplaibHO MIATPUMATU Ty



KaTteropiro oci0, sKi MOTpeOyrTh 0co0JMBOro 3axucty. ToOTo, mpaBo Ha
00OB'SI3KOBY 4YacTKy B CHAAIIMHI € COLIAJIbHOI TapaHTi€l0 Mg 0ci0, sKi He
MOXXYTb 3a0€31€4YUTH CAMOCTINHE ICHYBaHHS.

3 TOUYKHM 30py aBTOpa, JOKTPUHAIBHUM MiAX1J MpPO Te, 0 00OB’SI3KOBA
YacTKa, gKa nepedadeHa 3aKOHOIaBCTBOM YKpaiHU CIpsIMOBaHa Ha 3a0e3meueHHs
npaB 0ci0, MalfHOBI IHTEPECH SKUX HE MOXKYTh OyTH 3a0e3MeUeH] 1HIIUM YUHOM 3
TOYKHM 30pYy COLIaJIbHOI CHPaBEAJIMBOCTI Ta HE MOTPeOYye PO3IIMPEHHS KaTeropii
TakuX 0ci0. OCKUTBKH JOBEJCHO, IO IHCTUTYT OOOB’S3KOBOTO CHAJKyBaHHS i€
4yepe3 TMO€ETHAHHS TPHUHIIMAITB CBOOOIN 3amOBITY 1 JEp)KaBHO-TIPABOBOI OXOPOHU
IHTEpeCiB Hempale3JaTHUX WICHIB CIM’T Ta pOAUYIB.

JIoBEe/IeHO, 110 TapaHTIE0 TMpaB CHAJKOEMIIIB, SKi MarOTh IIPaBO Ha
000B’SI3KOBY YaCTKy BHUCTYMA€ TOJIOKEHHS 3T1IHO 3 SAKUM O0COo0aMHu, siKi MaroTh
IIPaBO BUMOTA MPO YCYHEHHS CIaJKOEMIIS BiJl MpaBa Ha CIaJIKyBaHHS BHCTYIAIOTh
TUIBKM  CIAIKOEMII, JUISI SKUX TaKe YCYHEHHsS TOpOKY€E TOB'I3aHl 31
CHaJKyBaHHSM IpaBa Ta 00OB'SI3KU.

OTxe, 3axHUCT IpaBa Ha OOOB'SI3KOBY YACTKy Y CHAIUINHI, 311ACHIOIOTHCS
Npel'ssBIICHHAM PI3HUX BUJIB BUMOT, 30KpeMa: 1) Impo BU3HAHHS 32 0CO00I0 MpaBa
Ha OOOB'I3KOBY YacTKy y CIAJIIMHI; 2) MpPO BU3HAHHA 3alOBITYy HEIIHNCHUM B
YaCTHHI 3MICTY 3aIOBITY, SIKId MOPYIITYETHCSA MTPaBO 0COOM Ha OOOB'I3KOBY YaCTKY
y CHaIIMHI; 3) Mpo BUAUICHHS YaCTKH CIIQJIKOBOTO MaiiHa; 4) mpo KOMIICHCAIIII0
BapTOCTI OOOB'SI3KOBOT YAaCTKH B CHAIIMHI, 5) MpO MOJIUI CIaJKOBOTO MaifHa. 6)
BHUMOT TPO MEPEPO3MNOALT CIIAIIHHH

OOrpyHTOBaHO, IO CHAAKyBaHHS 3a TPaBOM Ha OOOB’A3KOBY YacCTKY
BITHOCSATHCA O CIAJKyBaHHS 3a 3aKOHOM, y TakOMy pa3i CIagKyBaHHS
000B’S3KOBOT YaCTKM Ta YaCTKH 32 3aKOHOM € HEMOKJIMBUM, 0CO0a-CIIaIKOEMEIIb
o0upae Ty 4YacTKy, sfKa € TMPIOPUTETHOIO, a/PKE CIAJIKyBaHHS JIBi4i 32 OJHIEIO
MiJCTaBOIO CYNEPEUUTh 3aKOHOaBCTBY.

3a pe3ynbraTaMH TIPOBENCHOTO JOCTI/DKCHHS 3alpOTIOHOBAHO BHECTH

BIJIIIOBIAHI 3MIHH 4O HAIIOHAJHHOI'O [IUBIJILHOI'O 3aKOHOIaBCTBA.



Knrwouoei cnoea: rapantii npas, rapaHTii IpaB CMaJKOEMIIIB, CIaIKO/IaBEIlb,
CHaJKOEMEIlb, 3allOBIT, 3alOBIIAJBHUN BI1AKAa3, BIJKAa300[€pKyBay, CEKPETHUH
3aMoBiIT, CEKPETHUM 3aIloBIT MOAPYAOKS, 3alOBIT 3 YMOBOIO, 000B’sI3KOBa 4YacTKa,
iHpopMarlliss Tpo 3aMoBIT, OOOB’SI3KM HEMAWHOBOIO XapakTepy, 3aloBiJalbHE
TIOKJIaJaHHA.
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The dissertation is a complex scientific research of civil law regulation of
guarantees of heirs' rights in inheritance by will, during which features of certain
scientific categories and concepts are singled out and established, as well as
proposals for improving national civil legislation of Ukraine in order to increase
the guarantees of heirs' rights.

It is noted that the problem of protection of the rights of heirs is traditionally
studied in the civil law science, but theoretically and practically many issues
remain unresolved. The need to study the problems of guaranteeing the rights of
heirs, as indicated by case law, is becoming more and more obvious.

According to the results of the dissertation research, the own vision of the
concept of guarantees of the rights of heirs is offered. In a broad sense, guarantees
of the rights of heirs mean established by the state and enshrined in regulations,
tools and techniques used by legally authorized persons (notaries, testator,
mandatory heirs), which provide heirs with legal opportunities to exercise their
rights in accordance with the principles of freedom of will and protection of family
interests. In the narrow sense, the guarantee of the rights of heirs is a system of
means established by the state and enshrined in regulations, which is intended to

protect the rights of heirs from illegal violation.



The following features of guarantees of the rights of heirs have been singled
out: 1) directed to a specific circle of subjects - heirs; 2) intended to protect and
defend the rights of heirs; 3) enshrined in regulations, particularly in the Civil
Code of Ukraine, the Law of Ukraine «On Notaries»; 4) are based on the principles
of protection of family interests; 5) arise from legal facts.

The classification of guarantees of the rights of heirs on new grounds is
offered and the definition of general and special guarantees of cases of heirs in
inheritance by will is formed.

The general guarantees of the rights of heirs are a system of conditions
aimed at the practical exercise of the rights of all heirs and the restoration of
violated rights. The general guarantees of rights that belong to all heirs include: the
right to information about the will, to apply to the court to declare the will invalid,
to cancellation of the will in part etc.

In turn, special guarantees of the rights of heirs are established by the state
and enshrined in regulations means and methods used by legally authorized
persons to exercise the statutory rights of certain categories of heirs to transfer and
receive inheritance in accordance with the principles of freedom of will and
protection of family interests. Certain categories of heirs to whom special
guarantees apply are heirs who are obliged to perform actions of a non-material
nature, heirs under testament with a condition, designated heirs and heirs who are
entitled to a mandatory share.

The expediency of improving the existing legislation and consolidating the
necessity to publish a notice of inheritance opening in a periodical, which is
published in the area of the last place of residence of the testator, or where the
main part of the property specified in the will is located. It is also necessary to
provide for the frequency of such notification, at least 3 publications in three
months.

The study substantiates the provision of access to the Inheritance Register to
all interested parties, but in a limited form. Thus, those persons who have

information about the testator (date of birth, full name, patronymic, place of



residence), can obtain information about the presence of an open inheritance case
with the contact details of the notary who opened the case, which will reduce the
number of appeals to courts with claims for extension of the term for acceptance of
the inheritance and will become an effective mechanism that will ensure the
procedure of informing the heirs at law.

It is also proposed to determine a clear list of grounds for invalidation of the
testamentary disclaimer: 1) refusal of the testator to refuse the testamentary
disclaimer; 2) non-use by the testator of his right to demand the execution of the
testamentary disclaimer within three years from the moment of acceptance of the
inheritance by the heir; 3) loss of the testator's right to receive a testamentary
disclaimer as an unworthy testator.

It is established that the testamentary disposition concerning legacies cannot

go beyond the real value of the inherited property, and therefore the heir is not
obliged to pay for the accommodation of the legatee at his own expense.
It is inexpedient to include postmortem children in the heirs (who were conceived
after the death of the testator), as the inclusion of such children in the circle of
heirs may lead to destruction of the structure of all inheritance law. This provision
guarantees the inheritance rights of the heirs living or conceived during the life of
the testator and born alive after the opening of the inheritance and keeps the
institution of inheritance stable.

The institution of a secret will be analyzed, highlighting the main advantages
and disadvantages for both the testator and the heirs.

The following features of a secret will have been determined: 1) personal
disposition of a person in case of death; 2) a legal transaction carried out only by a
capable person who can independently write a will; 3) is drawn up in the form
prescribed by law, non-compliance with which entails invalidity of the will;
4) requires secrecy; 5) is certified by a notary only without acquaintance with its
contents; 6) the notarization of such a will does not verify the presence of the
subject of the will; 7) the announcement of a secret will requires the presence of

witnesses and the preparation of an appropriate protocol.



The main features of the secret will of the spouses have been determined: 1)
serves as a guarantee of the inviolability of the joint property of the spouses; 2) is
aimed at strengthening the institution of the family; 3) is drawn up in respect of
property owned by the spouses on the right of common joint ownership; 4) a ban
on alienation of property in the event of death of one of the spouses.

Based on the analysis of the testament with a condition, the characteristics
that the condition must meet in order to be included in the testament have been
determined: 1) the condition must not be impossible to meet, because if it is
precedent, the rights and obligations will never arise; 2) the condition must not
motivate a person to illegal actions, must not contradict the norms of morality and
ethics, restrict human freedom in any way; 3) the condition included in the will
may not violate or restrict the rights and freedoms guaranteed by the Constitution.

The paper formulates a position on legal enshrining of the possibility of
writing a will under a condition precedent, indicating the executor of the will, who
will be able to ensure the protection and management of property until such a
condition.

It is argued that posthumous orders, which do not relate to the property of
the deceased, are not just non-property, but mixed, property-non-property nature,
and therefore the will, which imposes obligations of a non-property nature, will not
have legal force if it does not include at least one property order.

It is established that the freedom of will is limited by the rule of the
mandatory share, which is created in the interests of the family and close relatives
of the testator, as well as those persons in respect of whom the testator has
established a maintenance relationship.

From the author’s point of view, the doctrinal approach is that the mandatory
share provided by the legislation of Ukraine is aimed at ensuring the rights of
persons whose property interests cannot be otherwise secured from the point of
view of social justice and does not require expanding the category of such persons.

As it has been proven that the institution of mandatory inheritance works through a



combination of the principles of freedom of will and state-legal protection of the
interests of disabled family members and relatives.

It is proved that the provision, according to which the persons entitled to
demand deprivation of the heir's right of inheritance are heirs for whom only such
deprivation creates inheritance rights and responsibilities, is the guarantee of the
rights of heirs entitled to a mandatory share.

Thus, the protection of the right to a mandatory share in the inheritance is
carried out by filing various types of claims, in particular: 1) for recognition of the
person's right to a mandatory share in the inheritance; 2) for recognition of the will
as invalid in terms of the content of the will, which violates the right of a person to
a mandatory share in the inheritance; 3) for allocation of the share of hereditary
property; 4) for compensation for the value of the mandatory share in the
inheritance; 5) for division of hereditary property; 6) claims for redistribution of
inheritance.

Based on the results of the study, it is proposed to make appropriate changes
to the national civil legislation.

Keywords: guarantees of rights, guarantees of the rights of heirs, testator,
heir, testament, testamentary disposition concerning legacies, legatee, secret
testament, secret testament of spouses, testament with condition, mandatory share,

information about testament, non-property obligations, testamentary obligation.
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