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HNuceptanis Ha 3700yTTS HAyKOBOIO CTymeHs JokTopa dutocodii 3a
cnenianbHicTioO 081 TlpaBo. — XMENbHUIIBKUM YHIBEPCUTET YIpPaBJIiHHA Ta IMpaBa
imeH1 Jleonima KO3pkoBa (qucepTallito BUKOHAHO B XMEJIBHHUIILKOMY YHIBEPCUTETI
ynpaBiliHHA Ta npaBa iMeHi Jleonina FO3pkoBa), XmenbHuLbkui, 2021.

Jlucepraliifo MPUCBIYCHO KOMIUICKCHOMY TCOPETUYHOMY Ta MPAKTUIHOMY
JOCHIDKEHHIO TpaBa CHUIBHOI CYMICHOI BIJIACHOCTI Ha 3€MENbHY JUISHKY,
HAyKOBOMY aHaji3y OCOOJIMBOCTEN TMpPaBOBOi perjiaMeHTalii BUHUKHEHHS,
3MIHCHEHHS] Ta TPUIIMHCHHS IIpaBa CIIUJIbHOI CYMICHOI BJIACHOCTI Ha 3CEMENbHY
TUISHKY, OOIPYHTYBaHHS TEOPETHYHHX IIOJIOKCHBb IIOJI0 BU3HAUEHHS IPABOBOI
OPUPOJM BIAMOBIIHUX BUIHOCHMH Ta TPAKTHKU iX peanizamii. 3MicT auceprarii
PO3KpUBA€E ICTOPUYHY PETPOCHEKTUBY CTAHOBJIEHHS Ta PO3BUTKY IPABOBOIO
peryJoBaHHs CHUTBHOT BJIACHOCTI HA 3E€MEJIbHY IUISHKY; JOCHIKEHO 3apyOiKHUMA
JIOCB1JI TIPAaBOBOTO 3a0€3MEUYEHHsI CIUILHOT BIACHOCTI HA 3€MENbHY JNUISHKY; TOHSTTS
Ta O3HAKW BIJAMOBIJHOIO IIPAaBOBOTO SBHINA, a TaKOX OCOOJIMBOCTI Cy0’ €KTHO-
00’€KTHOTO CKJIaqy IIpaBa CHUTBHOI CYMICHOI BJIACHOCTI Ha 3€MEJIbHY AUISHKY,
IIPaBOB1 MEXaHI3MH HOT0 3/1IHCHEHHS Ta MPUITMHCHHS.

OOTpyHTOBaHO TEOPETHUYHI BHUCHOBKH IWIOJA0 IOPUAMYHOI TMPUPOIU TpaBa
CIUTBHOI CYMICHOI BJIACHOCTI Ha 3€MeENbHY IUISHKY Ta 3alpPOTOHOBaHI MPOMO3UIIT
IIOJI0 BHECEHHS 3MiH 1 JOTMOBHEHb O 3E€MEIBHOTO 3aKOHOJIaBCTBA 3 METOIO
YIOCKOHAJICHHS MTPaBOBOT peryiaMeHTaIlil TPaBOBITHOCHUH JAaHOT ChepH.

Y pe3yapTari MNpPOBEACHOrO JOCHI/DKCHHS OTPUMAHO HH3Ky BHCHOBKIB 1
pEKOMEHAIlIN, M0 XapaKTepU3yIThCS HAYKOBOIO HOBU3HOW. Tak, y mmceprartii
BIIEpIIIC 3aMPOIIOHOBAHO BHW3HAYCHHS TIpaBa CHUIBHOI CYMICHOT BJIACHOCTI Ha
3eMeIbHY JUISTHKY, SIK MOXIIHMBICTH JIBOX Ta Oulblme 0ci0, CHUTbHO, y BHITaJIKax
BU3HAYCHUX 3aKOHOJABCTBOM, BOJIOJITH, KOPUCTYBAaTUCS Ta PO3MOPSIKATUCS
3eMEIbHOI0 JUISTHKOIO Ha JIOTOBIPHUX 3acajax, 3 YypaxyBaHHSM OOMEXEHb

BU3HAYEHUX il IPABOBUM PEKUMOM.



Cepen o3Hak mpapa CIUIbHOI CYMICHOT BIACHOCT1 Ha 3€MJIIO BUJIJICHO HACTYIIHI:
MHOXHUHHICTh Cy0’€KTHOTO CKJIajly, III0 BKJIIOYAE JIBOX Ta OUIbIIE OCIO SIK CyO’€KTIB
BJIACHOCTI Ha OJIHY 3€MEJIbHY JIISHKY; 3aKOHOJIJaBu€ OOMEXKEHHS Cy0’ €KTIB CIUIbHOI
CYMICHOT BJIACHOCTI, SIK MPaBWiIO (GI3BUYHUMU 0cOOaMH (KpIM BUITQJIKIB BU3HAYEHUX
3aKOHOM, 30KpeMa CIHIBBJIACHUKIB 0araTOKBapTHUPHOTO OYIMHKY); €IHICTh 00’ €KTa
mpaBa, SK OKpPEeMYy 3E€MENbHY MUISHKY; TOJBIMHHMN XapakTep IPaBOTO PEKHMY
3€MeJIbHOI JUISTHKH, 1110 BKJIIOYA€ JIOTOBIP CTOPIH MPO MOPSIOK ii BUKOPUCTAHHS Ta
MEX1 BHU3HAYCHI 3EMEJIbHUM 3aKOHOJABCTBOM; OOMEXKEHHsS 00 €KTHOTO CKIaay
3€MEJIBHOIO JIUITHKOO 3 BU3HAYCHHUM I[IJTbOBUM MPU3HAYCHHSIM; HASIBHICTD JIBOX TPYII
NPAaBOBIAHOCHH, SIKI Peasli3yl0ThCsl B MPOIIEC] 3A1MCHEHHS MpaBa CHUIBHOI CYMICHO1
BJACHOCTI Ta BKJIIOYAIOTh 30BHIMIHI 1 BHYTPIIIHI BIIHOCHMHHU; MOXJIHUBICTh
BU3HAYCHHS YaCTOK CITIBBJIACHUKIB; OCOOJIMBUN MOPSAIOK MOAUTY 3€MEIbHOT TUISTHKH
32 YMOBH TIONEPEIHBOTO BU3HAYCHHS PO3MIPY 3EMEIbHUX YacTOK; HEOOXIiTHICTh
JOCSITHCHHSI CITUTBHOTO PIIMICHHS IIOJ0 YMOB BIiTUYXXCHHS 3EMENBbHOI JTUISHKH SIK
00’€eKTa BIMOBIIHUX TPaB.

ABTOPKOIO MPOAHAII30BaHO Ta BUALIIEHO OCOOJIMBOCTI MPABOBOIO 3a0€3MEeUEHHS
CIUIBHOT BJIACHOCTI HAa 3€MJII0O B OKpeMi ICTOpHUYHI mepioau. 30Kpema, 3a YaciB
KwuiBcbkoi Pyci, mpaBoBe perymoBaHHS TaKUX BIJHOCMH y PHUMCBKOMY IIpaBi,
JINTOBCHKHUX cTAaTyTax, 0OCOOJIMBY yBary 3BEpHYTO Ha MEpioja KO3aIlbKoi J0OH, TaKOX
IIPaBOBE PETYIIOBaHHS CIIUIBHOI BJIACHOCTI Ha 3€MIII0O B TIEPIOJ POCIMCHKOTO
NPOTEKTOpaTy Ta 3a PaAsHCHKOI J00u. BigzHaueHo, IO TEOPETUKO-HOPMATHUBHUN
dbyHIaMEHT MPaBOBITHOCHUH CHUIBHOI BJIACHOCTI HAa 3€MIIIO, OCOOJIMBO ISl KpaiH
POMaHO-TEPMAaHCHKOT TPABOBOI CHUCTEMH, 3aKjajio pUMChbKe mpaBo. [IpaBose
PETYIIOBaHHS TIpaBa CIUIFHOT BIACHOCTI HA 3€MJIIO B 1HIII CTOPUYHI NEPIOA HOCUIIO
MEePEBAKHO (PparMeHTApHUI 1 HEJJOCKOHATIUI XapaKTep.

[IpaBo ciIbHOT BIIACHOCTI HA 3€MENbHY JUISHKY PO3TISIAETHCS aBTOPKOIO, SIK
oOMeXeHE BOJICI0  CIIIBBJIACHHWKIB  TPAaBO  BOJIOJIHHSA, KOPUCTYBaHHS  Ta
PO3MOPSIKEHHS 3€MEIBHOI0 JUISTHKOIO, M0 Tiependadac MHOKHWHHICTD CyO’€KTIB Ta
€IHICTh 00’€kTa Takoro mpasa. OOIPYHTOBYEThCS YMOBHHUM XapaKTep BU3HAUYCHHS
YaCTOK Yy MpaBi CIUIbHOI BIACHOCTI, 10 OOYMOBJICHO YacCTKOK y BapTOCTI 00’ €KTa

BJIACHOCTI 1 CIyI'ye MEPEeBa)KHO IM1JCTABOIO JUIsl TMPUIMHEHHS @paBa CHLUIbHOI



BJIACHOCTI, TOOTO BHUJUICHHS KOHKPETHOI YaCTMHM MailHa B HaTypi a0 BUILICHHS
TaKOi YaCTUHU MaifHa B MpOILIECi 31HCHEHHS NpaBa CIUIbHOI YaCTKOBOI BIACHOCTI YU
OTPUMAaHHS BiMOBIIHOT YACTKU NPUOYTKY.

HaTtomicTe sik 00’€KT mpaBa, Tak 1 caMe€ MpaBO NpU 3AIMCHEHHI CHUIBHOI
BracHocTi € eaumHuM. Illo »x g0 peanizaimii NMpaBOMOYHOCTEW BIIACHUKA, BOHHU
3MIACHIOIOTHCS BUKIIOYHO CIHUIBHO YCIMa Cy0’€KTaMH BIJIACHOCTI MpHU peanizaii
npaBa CHUIBHOI CYMICHOI BJacHOCTI a00 3 ypaxXyBaHHSIM YMOBHHMX YacTOK IpHU
BU3HAYCHHI MOPSIKY BUKOPUCTAHHS 00’ €KTa MpaBa CIUIBHOT YaCTKOBOT BIIACHOCTI.

3HaxXOIUTh CBOE TPOJOBKEHHS HAYKOBHM MiAXiJ, 32 SKUM, MPH HAsSBHOCTI
NO€JHAHHS y CIHUIbHIA BJIACHOCTI CY0’€KTIB pi3HUX (OPM BIIACHOCTI, BUHUKAIOTH
0COOJIMBOCTI MPABOTO PETYIIOBAHHS, SIKi MOXYTh TPAKTYBAaTHUCh MO-PI3HOMY, a XK 0
3MilIaHoi popMuU BIACHOCTI. AJIKe, TPU BUPIIICHH] MATAHHS PO3NOPSIIKEHHS CBOEIO
YaCTKOI OpPTraHu Jep)KaBHOI B YU MICIIEBOTO CAMOBPSTYBaHHS, BUCTYIIAIOUH BiJ
iIMEH1 BJAcHUKA, OyAyTh JIATU y CHoci0 aOCOJIOTHO BIAMIHHHMH BiJ CyO’ €KTIB
IPUBATHOI BIACHOCTI.

JlocmipkeHHsT TIpaBa CHUIBHOI CYMICHOT BJIACHOCTI Ha 3€MJII0 B 3apyODKHMX
kpainax (CIHIA, Benukoi bpuranii, ®PH, Agctpii, IlIBeimapii, ®paniii, PO Ta
IHIIIKMX) J1a€ MiJACTaBU CTBEPJKYBATH, 110 YKpaiHChKE 3aKOHOJABCTBO B PEryJtOBaHHI
JAHOTO MHUTAHHA MPUPOJTHO TSKIE 0 MPEICTABHUKIB POMaHO-T€PMAHCHKOI MPaBOBOI
cucteMu. BinTak aBTOpOM Ha IiJCTaBl aHaNi3y IMPAaBOBOTO 3a0e3NedYeHHsS ITpaBa
CIUILHOT BJIACHOCTI Ha 3eMEJIbHY AUITHKY JepKaB POMaHO-TEPMaHCHKOI MPaBOBO1
CUCTEMH BHJIUICHO HACTYIHI OCOOJMBOCTI: MPABO CHIIHHOI BIACHOCTI HA 3€MEJIbHY
TUISHKY BITHOCUTBCS JIO BHJIIB IIPUBATHOI BJIACHOCTI Ha 3e€MJIIO 1 XapaKTEPH3YEThHCS
MHOXXHHHICTIO Cy0’€KTIB MpaBa BIACHOCTI; BIJHOCHO pedl B LUJIIOMY CIiBBIACHUKU
PO3TIIAIAIOTHCS SIK OJTHA 0c00a; ICHYBaHHS CIUILHOT BIACHOCTI 3arajoM 1 CyMicHOI,
30KpeMa, CTaBUThCS y TPSIMY 3aJEKHICTh BiJi HasSBHOCTI MPaBOBOTO PETyTIOBAHHS
BIIMOBITHOTO KOJIa BITHOCHH, BIATaK IPaBO CHUIBHOI CYMICHOi BJIACHOCTI MOJXKE
BUHUKATH, SIK TIPABUJIO, JIWIIE B CHITY MPSMOTO MPHUIUCY 3aKOHY; 1HCTUTYT CILUIBHOT
CYMICHOI BJIaCHOCTI Ha 3€MeJbHI JUISHKH JOCTaTHHO 3aTpeOyBaHUN B KpaiHax
POMaHO-TEPMAHCBKOI MPaBOBOi CHUCTEMH, 1 3aCTOCOBYETHCS HJSi PETYIIOBAHHS

JISITTBHOCTI TOBAPUCTB, BIAKPUTUX TOPIOBUX TOBAPUCTB, (PEPMEPCHKUX TOCIOIAPCTB,



CIMEHHUX Ta CHAJKOBUX BIAHOCHUHU; CHUIBHICTh BJACHOCTI MOPOKYE 3000B’sI3aJIbHI
BIIHOCMHH; OKPEMi BJIACHUKH Hl PIY4I0 B I[UIOMY, HI CBO€IO JIOJEK CaMOCTIIHO
PO3NOPSAIUTUCSA HE MOXYTh; Yy CIUIbHIA CYMICHIM BIACHOCTI, SIK MPABUJIO, BIACYTHE
MIPaBO BUMAaraTy MPUITMHEHHS CHUILHOCTI B OyJIb-IKUH Yac, 3a BUHATKOM CITaJIKOBHX
MPaBOBIAHOCHH; (ppaHIly3bKa MpaBOBa HayKa MOAUISE CIUIbHE MPAaBO BIACHOCTI Ha
7IBa BUJM: 3BUYAiHA HEPO3UICHICTh BOJIOAIHHS 1 BUMYIIEHE HEPO3ILJIEHE BOJIOAIHHS;
pEeryJloBaHHsS MPABOBIAHOCUH CIUIBHOI BIACHOCTI BIJOYBA€THCS TMEPEBAKHO
HOpPMaMH IUBLIBHOTO TpaBa.

3BepTaEThCA yBara Ha MOXIMBICTh  3alO3UYCHHS OKPEMHX ITOJIOKCHHSI
PABOBOTO PETryJIOBaHHS, 1110 CTOCYIOTHCS CIUIBHOI CYMICHOT BJAaCHOCT1 TOBApUCTB, a
TaKO)X OOMEXKEHb Yy BHUIUICHHI YacTKU 13 MacHBY 3€Melb CHUIBHOI BIIACHOCTI,
30KpeMa, 1715l (pepMepCchKOro rocrnoIapcTBa, 1o noTpedye MoAanbIINX JOCTIIKEHDb Y
BIJIMOBIIHOMY HATPSIMKY.

BHacnigok mpoBeleHOro aHalidy OKpPEeMHX AacleKTiB IPaBOBOTO  PEKUM
3eMEeJIbHUX JTUISTHOK, [0 BUKOPUCTOBYIOTHCS B paMKax (epMepChbKOro rocrnoaapcTBa,
OOIPYHTOBAHO MO>KJIMBICTh BUHUKHEHHS MpaBa CMUIbHOT BIACHOCTI Ha 3€MJIIO YICHIB
TaKOTr0 TOCTHOJApPCTBa, 30KpeMa MOJAPYXHKs, a TAKOX IHIIUX YJIEHIB rOCHOJAapCTBA B
paszi BUKyNy 3eMeJIbHUX JUISHOK HAaJIaHWX B IOCTIMHE KOPUCTYBAHHS 13 3€MEIb
Jep)KaBHOI YW KOMYHAJIBHOI BIJIACHOCTI, a TaKOXX NPHAOAHHS TaKUM OCOO0aMH
3eMEIbHUX JAUISHOK JIJIsS BEACHHS TOBAPHOT'O CLILCHKOTOCIIOAAPCHKOTO BUPOOHHUIITRA,
3 METOI BHKOPHCTaHHS B paMkaxX (epMepchbKOro TocrmojapcTtBa. B poborti
JOBOJUTHCA HEOOXITHICTh TOMIMPEHHS TPABOBOIO PEXHUMY CHUIBHOI CYMICHOT
BJIACHOCTI Ha 3eMJIi (hepMEepChKOTO TOCMOMAPCTBA, M0 MOTpeOye BHECEHHS 3MiH /10
HopMm 3K Vkpainu ta 3akony Ykpainu «IIpo depmepcbki rocnomapctBay. [Ipaso
CHUTHHOI CyMICHOT BJIACHOCTI 32 TaKMX YMOB BHHHUKA€ 3a BiJICYTHOCTI yrojad, IO
BU3HAYAE HIINUN MOPSIOK BOJOIHHS TAKUMHU 3€METbHUMU TUISTHKaMu. BianoBiaHO €
HEOOXITHICTh OUTBIN ETATHFHOTO 3aKOHOAABYOTO PETYIOBAHHS MOPSIKY YKIaJICHHS
Ta 3MICTY TaKOi yrojw, ii HOTapiaJIbHOTO MOCBITYCHHS.

Takox B poOOTI 3HAXOIATH CBOE MPOJOBKEHHS HAYKOBI MIIXOAW ULIOA0
HEOOXI1IHICTh BIIMOBH BiJ] 3eMelb (epMEepPChKOT0o rocloIapcTBa, sIKk OKPEMOTo BUILY

LUIJIbOBOIO MPU3HAYEHHS, sIKe BigoOpakae (opMy TOCHOJIapIOBaHHS Ha 3eMIIL



Ockinbku BeAeHHsI (PepMEepChbKOro TOCIOAapCTBa 32 CBOIM LIILOBUM MPU3HAYECHHIM
nependayae  TOBapHE CUIbCHKOTOCHOJAPCHKE BUPOOHUUTBO BIAMOBIAHUN  BHJ
LIJIbOBOrO MPU3HAYECHHS MAa€ MOIIMPIOBATUCH 1 Ha 3€MJl, L0 HAJAOThCS A
BeJZICHHsI ()epMEPCHKOTO TOCTIOAAPCTRA.

Cepen oco0auBOCTEN MPABOBOTO PEKUMY 3€MENIbHUX AUISTHOK CIIBBIACHUKIB
0araToKBapTUpPHOro OYIWMHKY BHAUIAIOTBCS HACTYIHI: BUKOHYIOUM (DYHKIIIIO
MIPOCTOPOBO-ONEpPALIHHOrO 0a3ucy I KUTJIOBOrOo OyAIBHUITBA, BOJHOYAC €
TepuTOpicro, MO 3abe3neuye HU3KY TNOTped Ta 1HTEpeCiB CITIBBJIACHUKIB
0araToKBapTUPHOTO JKUTJIOBOTO OYIWHKY B MPOIECI BUKOPUCTAHHS MPHUOYIUHKOBOT
TepUTOPii; 3a0e3MeUCHHS PABOBOTO PEKUMY TaKOi AUITHKH BU3HAYAETHCS BOJIHOYAC
[IUBUTHHUM 1 36MEJIbHUM 3aKOHOJ/IaBCTBOM; HAJICKUTH JI0 3e€MeJIb )KUTIOBO1 3a0y/I0BH;
CKJIQZA€ThCS 3 3€MENbHOT AUISHKU Ha SIKIH pO3MIIIEHO 0araToKBapTUPHHUN OYIUHOK
Ta TpUOYyAMHKOBA TEPUTOPIS; HAa PI3HUX €Tanax Ma€ pi3Hi1 IUTl BUKOPUCTAHHS; 1€
yIOpPsiIKOBaHA 3eMeJibHA JUISHKA, Ha SKIM 3/11iICHEHO OJIaroycTpii; mpaBo BIACHOCTI
Ha TaKy AUISHKY HaJIeKUTh CIIBBIACHHUKAM OaraTOKBapTUPHOro OYAMHKY, MPaBO
KOPHUCTYBAaHHSI MOX€E HaJle)KaTH CITIBBJACHUKAM OaraTOKBapTHUPHOTIO OYIUHKY abo
IOPUIUYHUM 0co0aM, sIKi 31MCHIOIOTH 1 00CIIyrOBYBaHHS; CIIBBJIACHUKH HE MAarOTh
mpaBa Ha BHUAUICHHS B HaTypl 4YacTKM; HE € CaMOCTIHHHM 00’ €KTOM
obopoTo3maTHOCTI; 0e3 Hajae)KHOro O(QOpMIICHHS MpaB Ha TaKy AUTHKY TPaBo
BJIACHOCTI Ha 3€MENbHY NUISHKY € oOMmexeHuM. OOIpyHTOBYETHCS CHEIlaTbHUN
MOPSIOK ~ peamizallii  mpaBa  CIIUIBHOT  CYMICHOI  BJIACHOCTI  CIIBBJIACHUKIB
0araToKkBapTUPHOTO OYAMHKY Uepe3 3arajibHi 300pH CITiBBIACHUKIB.

JlocmpKyoun poOIeMH MPaBOBOTO 3a0€3MEUCHHS TOIUTY 3€MEIbHOI JTUISTHKH,
AKa € y CIUIbHIA CYMICHIM BJIACHOCTi, aBTOPKOIO MPOIMOHYETHCS —3alpOBaKCHHS
MO>KJIMBOCTI JJOTOBIPHOTO XapaKTepy BU3HAYCHHS PO3MIPY YacTOK Y TMpaBi CIUIBHOT
CYMICHO{ BIIACHOCTI B pa3i ii moainy, 3 BUIIJICHHSM YaCTKH CITIBBJACHUKA B HATYPi, Ta
BHECEHHSI BIJIMOBIIHUX 3MIH 10 3€MelIbHOro Koaekcy Ykpainu. BpaxoByrouu
paBoOBe 3a0€3MeUeHHs Ta MPAKTUKY YKJIaJCHHS BIAMOBIAHUX YTOJ, Cepel ICTOTHHX
YMOB JIOTOBOPY MpO BU3HAYEHHS PO3MIPY YACTOK Yy IMpaBl CHUIBHOI CYMICHOI

BJIACHOCT1, aBTOPKOIO BUAUICHO: IPEAMET (3eMeibHa JUISTHKA, 11 KaJlacTpOBUI HOMED,



LIIJIbOBE TMPU3HAYEHHS Ta IHINI IHAMBIAyali3yloud 11 O3HAKW); 3roja ycCix
CHIBBJIACHUKIB Ha MOJLI; PO3MIP YaCTOK KOKHOT'O 3 CITIBBIACHUKIB.

OOIpyHTOBY€ETBCSI HEOOXITHICTh 3aCTOCYBAHHS MOJAUTY 3€MENIbHOI JUISTHKU B
pasi peanizaiii mpaBa Ha BUILI YaCTKU 3 IpaBa CHUIBHOI CYMICHOI BJIACHOCTI 3a
HAssBHOCTI JIMIIE JIBOX CITIBBJIACHUKIB, K CyO’€KTIB BIJIMOBIAHOTO MpaBa. 3a YMOBU
BIICYTHOCTI1 3rOJI OJHOTO 3 JIBOX CITIBBJIACHUKIB IIOAO0 TMOAUTY 3€MEJIbHOI JAUISHKU
TaKUd MOJAUT MOKe OYTH 3J1HCHEHO B CyJOBOMY MOPSAKY, IO NOTpeOy€e BHECEHHS
3MIH J10 BINOBIIHUX MON0XKEHb (CT. 367 Ta 372) LIuBUIbHOTO KOJEKCY Y KpaiHH.

B poboti po3kpuBaeThcs Tpoleaypa NMPUITMHEHHS TpaBa CHUTBHOI CyMiCHOI
BJIACHOCTI Ha 3€MeJIbHY AUISHKY HUISXOM ii MOAUly, 110 mnependayae JBa €Tarlu:
1) BU3HAYEHHS YaCTOK; 2) caM IOLI 3eMEJIbHOT AUISHKH BiIMOBIAHO 10 BUSHAYCHUX
YJaCTOK.

JloCHMiJDKEHO JIOTOBIpHY NPHUPOJY IIpaBa CHUIBHOT CYMICHOi BJIACHOCTI Ha
3eMeNbHY NUISHKY, 110 Tepeadadae CIiIbHE BOJICBUSIBICHHS CIIBBIACHUKIB SIK T
yac BUHHUKHEHHS TaKoro mpama, Tak 1 B Mpolleci Horo 3aiiicHeHHs. 30KpeMa, paBo
CIUIBHOT CYMICHOI BJIACHOCTI XOY 1 BHHHMKA€ Yy BHUIIQJIKaX MPsSMO TepeadadeHux
3aKOHOM, OJIHAK, MOXK€ 3MIHIOBAaTHCh 3a YTOJOI0 CTOpIH. 3ampoOlOHOBAaHO YMOBU
JIOTOBOPY PO CHIIbHY CYMICHY BJIACHICTh Ha 3€MEJIbHY JTUISTHKY.

Po3kpuTo okpemMi 0COOJIMBOCTI IIpaBa CIUIBHOT CyMICHOT BJIACHOCTI Ha 3€MEJIbHY
TUISHKY TOApY>ksi. OGIpyHTOBAaHO BUHUKHEHHS IpaBa CHUILHOI CYMICHOI BIIaCHOCTI
MOAPYAOKS B TIPOIIECi BHAUICHHS 3€MENIbHOI JUISHKH BJIACHUKY 3€MEJbHOI YacCTKH
nato. CTaBUTBCS i CYMHIB MOXJIMBICTh YKJIQ@aHHSA yroJ MDK MOAPYXOKAM, IO
nependavaroTh BIMUYKEHHS CBO€1 YaCTKM y CHUIBHIM CYMICHIM BJIACHOCTI, OKpiM
JIOTOBOPY JapyBaHHs. 3HAXOJIUTh CBIM PO3BUTOK ijies MO0 HEOOXITHOCTI peecTpartii
paBa CIUTHbHOI CYMICHOT BJIACHOCTI MOIPYKXKSI.

CdopmynboBani B nucepTaiiiiHidi poOOTI BUCHOBKH, IOJOKEHHS, MPOTO3MUITIT
i pexomeHpaIlii MoXyTh OyTH BUKOPHCTaHI: a) Y HayKOBO-IOCIITHUIIbKIN POOOTI —
JUTSE TIONIATBIINX HAYKOBUX PO3POOOK MHUTaHh MIOA0 TpaBa CHUIBHOI Ta CIUTBHOT
CYMICHOI BJIaCHOCTI Ha 3€MEJbHY AUISIHKY; O) Yy HOPMOTBOPYIM AISIIBHOCTI — fK
TEOPEeTUYHUN MaTepiall TpU PO3pOOJIEHHI HOBOIO ¥ YJOCKOHAJEHHI UYHWHHOTO

3eMEJIBHOTO Ta IUBUIBHOIO 3aKOHOJABCTBA YKpaiHU; B) Y HABYAJIBHOMY MPOIECI —



NpU  BUKIAJAaHHI HaBYAJIbHOI JUCHMILUIIHU «3eMenbHe TpaBo», «lIpobiemu
3€MEJIbHOTO MpaBay, «MexaHI3M IpaBa BIACHOCTI Ha 3€MJIIO», CHELKYPCIB 3€MEJIbHO-
MIPaBOBOrO CIHpPSIMyBaHHS, MPU MIATOTOBLI BIAMOBIAHUX PO3ALUIIB MIAPYYHHKIB,
HAaBYAJIbHUX TMOCIOHMKIB 1 METOJAMYHUX MaTepiajiiB; T) Yy HPaBO3aCTOCOBHIIT
JISUTbHOCT1 OpraHiB JEp>KaBHOI BJIaJiM ¥ OpraHiB MiICIIEBOTO CaMOBPSAYBAaHHS,
3€MJIEBJIACHUKIB 1 3E€MJICKOPUCTYBadiB, 3 METOI0 Yy3rO/UKEHHS  IHTEpeciB
CHIBBJIACHUKIB Ta 3a0e3MeyeHHs] €EKTUBHOIO BUKOPUCTAHHS 3€MENIbHUX AUISHOK Ha
IpaBi CHUIBHOI CYMICHOT BJIaCHOCTI.

KurouoBi cioBa: cniibHa BIACHICTh Ha 3€MENbHY JUISIHKY, CHUIbHA CyMmicHa
BJIACHICTh Ha 3€MeJbHY MAUISIHKY, MHOXXHHHICTh CYO €KTIB IpaBa, JIOTOBIpHE

PETYIIOBAHH, 3eMEJIbHI )IiJ'ISIHKI/I q)epMepCI)KI/IX rocrnoaapcCTs.
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The dissertation deals with the complex theoretical and practical study of the
right of joint property of a land plot, scientific analysis of the peculiarities of the legal
regulation of the emergence, implementation and termination of the right of joint
property of a land plot, substantiation of theoretical provisions for determining the
legal nature of the relevant relations and the practice of their implementation. The
content of the dissertation reveals the historical retrospective of the formation and
development of legal regulation of joint property of a land plot; foreign experience of
legal provision of joint property of a land plot was studied; the notion and the features
of the relevant legal phenomenon, as well as the peculiarities of the subject-object
composition of the right of joint property of a land plot, legal mechanisms for its

implementation and termination were determined.



Theoretical conclusions on the legal nature of the right of joint property of a
land plot were grounded and the proposals for making changes and additions to land
legislation in order to improve the legal regulation of legal relations in this area were
offered.

As a result of the conducted research, a number of conclusions and
recommendations were obtained, which are characterized by scientific novelty. Thus,
the dissertation for the first time proposes the definition of the right of joint property
of a land plot as the possibility of two or more persons to jointly, in cases specified
by law, own, use and dispose of a land plot on a contractual basis, taking into account
the restrictions set by its legal regime.

Among the features of the right of joint property of a land plot are the following:
the multiplicity of the subject composition, which includes two or more persons as
subjects of property of one land plot; legislative restriction of subjects of joint
property, as a rule, by natural persons (except for cases specified by law, in
particular, co-owners of a block of flats); unity of the object of law as a separate land
plot; the dual nature of the legal regime of a land plot, which includes the agreement
of the parties on the procedure for its use and the boundaries determined by the land
legislation; restriction of the object composition of the land plot with the determined
allowable use; the presence of two groups of legal relations that are implemented in
the process of exercising the right of joint property and include external and internal
legal relations; the ability to determine the shares of co-owners; special procedure for
division of a land plot under the condition of preliminary determination of the size of
land shares; the need to reach a joint decision on the conditions of alienation of a land
plot as an object of relevant rights.

The author analyzes and highlights the features of the legal provision of joint
property of a land plot in certain historical periods. In particular, in the times of
Kievan Rus, the legal regulation of such relations in Roman law, Lithuanian statutes,
special attention was paid to the Cossack era, as well as the legal regulation of joint
property of land during the Russian protectorate and the Soviet era. It is noted that the
theoretical and normative foundation of legal relations of joint property of land,

especially for the countries of the Romano-Germanic legal system laid Roman law.



The legal regulation of the right of joint property of land in other historical periods
was mostly fragmentary and imperfect.

The right of joint property of a land plot is considered by the author as limited
by the will of the co-owners the right to own, use and dispose of a land plot, which
provides for a plurality of subjects and the unity of the object of such a right. The
conditional nature of determining the shares in the right of joint property is
substantiated, which is due to the share in the value of the property and serves mainly
as a basis for termination of joint property, i.e. allocation of a specific part of the
property in kind or the allocation of such part of the property in the process of
exercising the right of joint partial property or obtaining the appropriate share of
profits.

On the other hand, both the object of law and the right itself in the exercise of
joint property are unitary, but the implementation of the owner’s powers is carried
out exclusively jointly by all the subjects of property in the implementation of the
right of joint property or taking into account conditional shares when determining the
order of use of the object of rights of joint partial property.

There is a continuation of the scientific approach, according to which in the
presence of combination in joint property of the subjects of different forms of
property there are features of legal regulation that can be interpreted differently,
including the mixed form of property. After all, in resolving the issue of disposing of
the share, public authorities or bodies of local self-government, acting on behalf of
the owner, will act in a way completely different from the subjects of private
property.

The study of the right of joint property of land in foreign countries (USA, Great
Britain, Germany, Austria, Switzerland, France, Russia and others) suggests that
Ukrainian legislation in regulating this issue naturally tends to the Romano-Germanic
legal system. Therefore, based on the analysis of the legal provision of the right of
joint property of a land plot in countries of the Romano-Germanic legal system, the
author highlighted the following features: the right of joint property of a land plot
belongs to the types of private property of land and is characterized by multiple

subjects of property; in relation to the thing as a whole, the co-owners are considered



as one person; the existence of joint property in general and joint, in particular, is
directly dependent on the existence of legal regulation of the relevant range of
relations, so the right of joint property may arise, as a rule, only by direct prescription
of the law; the institution of joint property of land plots is in high demand in the
countries of the Romano-Germanic legal system, and is used to regulate the activities
of societies, open trading companies, farms, family and hereditary relations;
community of property creates a contractual relationship; some owners on their own
neither can dispose of the thing as a whole nor their destiny; in joint property, as a
rule, there is no right to demand the termination of the joint property at any time,
except for hereditary legal relations; French legal science divides the joint right of
property into two types: ordinary indivisibility of property and forced indivisibility of
property; regulation of joint property relations is mainly done by the norms of civil
law.

The attention is drawn to the possibility of borrowing certain provisions of legal
regulation relating to joint property of companies, as well as restrictions on the
allocation of shares from the mass land of joint property, in particular, for farming
enterprises that require further researches in this sphere.

As a result of the conducted analysis of certain aspects of the legal regime of
land plots used by the farming enterprises we substantiated the possibility of the right
of joint property of land of members of such farming enterprises, including spouses
and other members of the farming enterprises in case of purchase of land plots
provided for permanent use from state or municipal lands property, as well as the
acquisition by such persons land plots for commercial agricultural production aimed
at the use within the farming enterprise. The research proves the need to extend the
legal regime of joint property of farming enterprise land, which requires amendments
to the norms of the Land Code of Ukraine and the Law of Ukraine “On Farming
Enterprises”. The right of joint property under such conditions arises in the absence
of the agreement defining a different procedure for owning such land plots.
Accordingly, there is a need for more detailed legislative regulation of the procedure

for concluding and content of such an agreement, its notarization.



Also in the research scientific approaches to the need to abandon the lands of the
farming enterprises, as a separate type of designation purpose are continued, which
reflects the form of land management. Since the management of a farming enterprise
for its designation purpose involves commodity agricultural production, the relevant
type of designation purpose should be extended to the lands provided for the
management of the farming enterprises.

Among the peculiarities of the legal regime of land plots of apartment building
co-owners are the following: performing the function of spatial-operational base for
housing construction, it is at the same time an area that provides a number of needs
and interests of apartment building co-owners in the process of using the adjacent
territory; ensuring the legal regime of such a land plot is determined by both civil and
land legislation; it belongs to residential lands; consists of a land plot on which an
apartment building and an adjacent territory are located; has different purposes of use
at different stages; it is an arranged land plot on which improvement is carried out;
the right of property of such a plot belongs to the co-owners of an apartment building,
the right of use may belong to the co-owners of an apartment building or legal entities
that provide its maintenance; co-owners do not have the right to allocate shares in
kind; it is not an independent object of turnover; without proper registration of rights
to such land plot, the right of property of land plot is limited. The special procedure
for exercising the right of joint property of the co-owners of an apartment building
through the general meeting of co-owners is substantiated.

Examining the problems of legal support for the division of the land plot, which
IS in joint property, the author proposes to introduce the possibility of contractual
character of determination of the size of shares in the right of joint property in case of
its division, with the allocation of co-owner’s share in kind, and the amendments to
the Land Code of Ukraine. Taking into account the legal provision and the practice of
concluding relevant agreements, among the essential conditions of the agreement on
determining the size of shares in the right of joint property, the author highlighted:
the subject (land plot, its cadastral number, designated purpose and other
individualizing features); consent of all co-owners to the division; the size of the

shares of each of the co-owners.



The necessity of application of division of the land plot in case of realization of
the right to allocation of a share from the right of joint property in the presence of
only two co-owners as subjects of the corresponding right is grounded. Under the
condition of absence of consent of one of the two co-owners on the division of the
land plot, such division may be carried out in court, which requires changes to the
relevant provisions (Articles 367 and 372) of the Civil Code of Ukraine.

The research reveals the procedure for termination of the right of joint property
of a land plot by its division, which involves two stages: 1) determination of shares;
2) the division of a land plot in accordance with determined shares.

The contractual nature of the right of joint property of a land plot has been
studied, which provides for the joint expression of will of the co-owners both during
the emergence of such a right and in the process of its implementation. In particular,
the right of joint property, although it arises in cases expressly provided by law,
however, may be changed by agreement of the parties. The terms of the agreement on
joint property of a land plot have been proposed.

Some features of the right of joint property of a land plot of the spouses have
been revealed. The emergence of the right of joint property of the spouses in the
process of allocating a land plot to the owner of the land share has been substantiated.
The possibility of concluding agreements between spouses, which provide for the
alienation of their share in the joint property in addition to the gift agreement, has
been questioned. The idea of the need to register the right of joint property of spouses
has been further developed.

The conclusions, provisions, proposals and recommendations formulated in the
dissertation can be used: a) in scientific-research activity - for further researches on
the issues of the right of mutual and joint property of a land plot; b) in rule-making
activity - as theoretical material in the development of new and improvement of
current land and civil legislation of Ukraine; c) in the educational process - in the
course of teaching of the discipline “Land Law”, “Problems of Land Law”,
“Mechanism of Right of Land Property”, special courses in land law, in the
preparation of relevant sections of textbooks, manuals and teaching materials; d) in

law enforcement activities of state authorities and bodies of local self-government,



landowners and land users, in order to reconcile the interests of co-owners and ensure
the effective use of land plots on the right of joint property.
Key Words: mutual property of a land plot, joint property of a land plot,

plurality of subjects of law, contractual regulation, land plots of farming enterprises.
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