AHOTALIS

IManyenko C. B. /I:kepesia HUBIJIBHOIO JOrOBIPHOIO TMpaBa. —
KBamidikamiifHa HayKoBa mpars Ha IpaBax pyKOIUCY.

HMuceptanis Ha 3700yTTS HAyKOBOTO CTymHeHs Joktopa diutocodii 3a
cnemianbHicTiO 081 IlpaBo. — XMenbHUIBKUNA YHIBEPCUTET YIPaBJIiHHS Ta MpaBa

imeH1 Jleonina FO3pkoBa XMenbHUIIBKOT 001acHOT paau, XMenbHUIbkui, 2021.

Jlucepraiifo TPHUCBIYCHO BH3HAYCHHIO 3arajlbHUX 3aKOHOMIPHOCTECH Ta
BUJOBUX OCOOMMBOCTEH JDKEpeN IMBUIRHOTO JOTOBIPHOTO TIpaBa, a TaKOX
PO3pOOJICHHI0 HAYKOBO-TEOPETUYHHUX MPOTO3UIIT Il BUPIIIECHHS MPOOJIEMHUX
nuTaHb y cepi MpaBOBOro PETyIOBAHHS UBUIBHUX JOTOBIPHUX BIIHOCHH.

Bunineno  o3Haku  JKepen  IMBUIBHOTO — JIOTOBIPHOTO  MpaBa:
1) 00OB’SI3KOBICTh  3aCTOCYBaHHS JJII KOHKPETHHX YYaCHHUKIB JIOTOBIPHUX
IPABOBIAHOCHH; 2) CIIPSIMOBAHICTh Ha MPAaBOBE PETyJIIOBAaHHS MaHOBUX BITHOCHUH;
3) CTOPOHH JIOTOBOPY € CYO’€KTaMH IIPaBOTBOPYOCTI, OCKUIBKH CaMOCTIHHO
BU3HAYAIOTh YMOBH JIOTOBOPY 3 ypaxyBaHHSIM O0OMeEXEeHb, IEpeI0aueHNX 3aKOHOM;
4) BIUTMB HOPM MPHUPOTHOTO MPaBa Ta HOPM MOpaJli Ha MPOIEC MPABOTBOPUYOCTI.

3anponoHOBaHO BH3HAYEHHS TOHSATTA JPKepesa HUBUIBHOTO JIOTOBIPHOTO
npaBa. e 30BHImHAA dopmMa BUpaKEHHS HOPM IIUBUIBHOIO IpaBa, CIPSIMOBAHUX
Ha TPABOBE PETyJIOBaHHS MAaWHOBUX BIJIHOCHH, III0 BHUHUKAIOTh Ha ITiJICTaBI
[IMBUTBHO-TIPABOBOTO JTIOTOBOPY MK KOHKPETHUMH OCOOaMH, siKi € CyO’€KTaMu
MPABOTBOPYOCTI Y BHU3HAYEHHI yMOB JIOTOBOPY, KpiM BHUMNAJKIB, Mepea0adeHnX
3aKOHOM, 13 YpaxXyBaHHSM BUMOT TIPUPOIHOTO MIPpaBa Ta HOPM MOpPATi.

3po6sieH0 BUCHOBOK PO T€, IO HOPMH MPUPOTHOTO TpaBa Ta HOPMHU
MOpallli He € JpKepelaMu IUBUIBHOTO JOTOBIPHOTO TpaBa (TIO3UTHUBHOTO MpaBa),
OJIHAaK TICHO 3 HUMU TIOB’S3aHi, 10 BUSBISETHCS y TaKOMY: 1) 3a 3MICTOM HOPMU
MO3UTUBHOTO TpaBa HE TMOBWHHI CYNEPEUYUTH HOPMAaM TPUPOTHOTO IpaBa Ta
Mopai, ikl € CocoOOOM OIIIHKH CKJIaJI0OBO1 JXKepesl MPaBOTBOPUYOCTI; 32 HAIBHOCTI

Takoro (hakTy JKepesa MO3UTHBHOIO MpaBa BU3HAIOTHCA HENIMCHUMU IMOBHICTIO



a00 9acTKOBO; 2) HOPMHU IPHUPOTHOTO MpaBa Ta MOPaIi BIUIMBAIOTH HA TIPUHHSTTS
HOPM TIO3UTHMBHOTO TIpaBa, 30KpeMa BIOCKOHAJCHHS TMPOIECIB MPABOTBOPYOCTI;
3) HOpMHU TIPUPOJHOTO TPaBa Ta MOPaji MOXYTh MAaTH IOPHIUYHY CHIY y pasi ix
3aKpIMJICHHSA Y JKEpenax Mmpasa.

3’sCcOoBaHO, L0 JKepena IHUBUILHOTO JOTOBIPHOI'O MpaBa 3aCTOCOBYIOTHCS
JUTSI TIPAaBOBOTO PETYJIFOBAHHS JOTOBIPHUX BIIHOCHH 13 YpaxXyBaHHSM «aHIACKTHOT
CUCTEMM», TOOTO 3aJICKHO BiJI HAABHOCTI 3araJIbHUX 1 CIICHIAIBHUX JHKEPEIT MpaBa,
a TaKOX 1X BHYTPIIIHBOI CTPYKTYPH (3arajbHUX 1 CHCI[iaIbHUX HOPM TipaBa). Ilpu
IIbOMY 3arajibHi JDKepeia TpaBa i HOPMH IIpaBa 3aCTOCOBYIOTHCS Y BHITaJIKaX
BiJICYTHOCTI YM HEJOCTAaTHOCTI MPABOBOT'O PETYJIFOBAHHS KOHKPETHHX JOTOBIPHHUX
BiTHOCHH CIICIIAJIBHUMH JDKEPEJIaMH IpaBa i HOpMaMH IpaBa.

Jlo Kepen HHMBUIBHOTO JOTOBIPHOTO TIpaBa BiHECEHO: 1) HOPMATHUBHO-
npaBuil akT YKpaiHu; 2) MDKHApOJAHHMI HOPMATHUBHO-TIPaBUM akT; 3) 3BUYAM;
4) cy0BY MpPaKkTHKY; S5) HUBUIBHO-TIPaBOBHU J0roBip. [IpaBoBa MOKTpHUHA HE €
JKepeJIoM IIMBUIHHOTO IOTOBIPHOTO MpaBa, OCKLILKA BOHA € HE 000B’SI3KOBOIO TS
3aCTOCYBaHHS! KOHKPETHUMH YYaCHUKAMU JOTOBIPHUX MPABOBITHOCUH 13 MIPUYUHU
MO>KJIMBOT BiJICYTHOCTI HAYKOBO1 OJJHOCTaHHOCTI.

OxapakTepru30oBaHO JiI0 JOKEped IMBUIBHOTO JIOTOBIPHOTO TIpaBa Yy
mpocTopi, Yaci Ta 3a KoJoM oci0. BcraHoBneHo 0cOOMMBICTD Jii 3BHUYAKD SK
JpKepesia UBUIBHOTO JOTOBIPHOTO TpaBa. BoHa mosndrae y Tomy, 110 BU3HAUUTHU
94acoBi, TEPUTOPiaJIbHI Ta Cy0’ €KTHI MEXIi, K MPABUIIO, HE 3aBXKIN BIAETHCS, IO
MOPOKYE MIATPYHTS JJIsI BAHUKHEHHS KOJIi31H y HOTO 3aCTOCYBaHHI.

Po3kputo TeputopianbHy Ta €KCTEPUTOPIAIBHY J11F0 HOPMATUBHO-TIPABOBOTO
akTa. 3ampomoOHOBAaHO Kjiacu(iKyBaTH HOPMATHBHO-TIPABOBI aKTH JOTOBIPHOTO
mpasa 3a iX JI€0 32 KOJIOM OCi0 Ha aKTH, sIKi IOMMPIOIOTH Jif0 Ha: 1) BCiX 0Ci0 —
3aranpHOI Aii; 2) Gidmyamx ocid (cmoxuBadiB); 3) pizuyHux 0Cid - CyO’€KTiB
MATPUEMHHIIBKOT AisuTbHOCTI Ta (ab0) ropuamdHmx ocib; 4) ocib, sKi MarTh
CIIeIlalbHUM  J03BUT HA 3AIMCHEHHS TEBHOTO BHAY MISUTBHOCTI (JIIIEH31I0);

5) nepsxaBy, opraHu JepKaBHOI Biiaau Ta (a00) MICIIEBOIO CAMOBPSAyBaHHS.



3’sCOBaHO, 0 MDKHAPOJAHUM JOTOBIp SIK PKEPENIO HUBUIBHOIO JOTOBIPHOTO
IpaBa BHUPI3HAETHCA Bl IHIIMX JDKEpET THUM, IO Mae MexXl i 3a KOJOM 0cl0
(ratione personae), 3mictom (ratione materiae), tepuropieto (ratione loci) ta
gacom (ratione materiae).

OxapakTepHu30BaHO JIit0 3aKoHOnaBcTBa €Bporneiickkoro Corosy (mani €C),
ke 000B’SI3KOBE /JIs 3aCTOCYBAaHHA Ha TepUTOpIi epxkaB-wieHiB €C Ta B OKpeMHUX
BUTIAJKaX Ha TEPUTOPIl TPETiX JepkaB. BOHO € caMOCTIHUM KeperoM Ipasa,
TOMY MOT0 /151 HE 3aJICKUTH BiJ] HAIlIOHAJILHOTO MpaBa.

BcranoBneno oco6nuBicTh 1 MUBUIBHO-TIPABOBOTO JIOTOBOPY SIK JpKepelia
IIUBUTILHOTO JIOTOBIPHOTO TpaBa. BoHa mosisirae y TOMYy, IO 3TiTHO MPUHIIUITY
cB0O0OO/IU JOTOBOPY MOr0 CTOPOHM BUIBHI y BUOOP1 0C10, YMOB, TEPUTOPIi Ta CTPOKY
norosopy. [Ipu 11bOMY TiIATal0Th 3aCTOCYBAaHHIO BUMOTH 1HIIUX JKEPEJI MpaBa y
BUIIAJKaxX: 1) CTOpOHM y JIOTOBOPI HE BU3HAYWIM WOTO Jit0; 2) HOPMATHBHO-
IpaBoOBl akTU mependadarTh OOMEXeHHs cBoOoAM moroBopy. Jlisi HUBLIBHO-
IPaBOBOTO JIOTOBOPY 3a KOJIOM OCI0 O3HAyae MOUIMPEHHsI Horo nii Ha CTOpiH
JIOTOBOPY, TaK 1 TPETiX 0ci0, mepeadadyeHux JOrOBOPOM.

Po3kputo 3aranbHi Ta cHeliajibHi 03HaKM HOPMATHBHO-TIPABOBOT'O aKTa SK
JpKepesia IMBUILHOTO JOTOBIPHOTO TMpaBa. 3arajibHl 03HAKH XapaKTEPU3YIOTh HOTro
aK Jokepeno mpaBa. CremianbHI O3HAKH JIO3BOJISIOTH BHUIAUIMTH Takli HOTO
0COOJIMBOCTI K JDKepena IMBUIBHOTO JOTOBIpHOrO mpaBa: 1) 6a3010 11 IHIIUX
HOPMAaTHUBHO-TIPABOBUX akTiB € [luBinpHUN KOomekc YKpaiHu; 2) 00OB’sI3KOBa Jis
JUIS TIPAaBOBOT'O PETYJIFOBaHHS IHUBUIBHUX JOTOBIPHHUX BITHOCHH, KpPIM BHUIIAJKIB,
nependavyeHuX y caMOMy aKkTi; 3) MICTUTh BUMOTH JO JOTOBOPY IOJO CTOPIH,
ICTOTHHX YMOB, CTPOKIiB, (hOpMU Ta iHII, KPIM BUTAJKIB, IEpeI0aYCHUX Y CAMOMY
aKTi; 4) CTOPOHU JIOTOBOPY HE MOXYTh BIUIMHYTH Ha BCTYI aKTy B CHITY, a TaKOX
HAa TPUNUHEHHS WOTo fii; 5) 3aKpIlUIOI0Th CBOOOAY MIOTOBOPY SK 3acany
[MBUIPHOTO 3aKOHOJABCTBAa, KpIM BHMAIKIB, IEpeAO0aYeHUX Yy camMOMy akKTi;
6) 3aCTOCOBYETBCS SIK JDKEPEIIO MpaBa TAaKOXK y BUIAJKaX, KOJU BIJICYTHE MIPABOBE
peryJItoBaHHs BIJHOCUH Yy JIOrOBOpl. BuaiieHo #oro moaBiifHE 3HAYEHHS SK

JUKEpeia MUBUIBHOTO JOTOBIPHOTO MpaBa: Mo-nepuie, MiCTUTh IMIIEpaTUBHI HOPMU



JUIsL CTOPIH LIMBUIBHO-TIPABOBOIO JIOIOBOPY, SKIIO B aKT1 IPSIMO BKa3aHO IMPO LE
ab0 Taka OOOB’SI3KOBICTb BHILIMBAa€E 13 3MICTy a00 31 CyTl BIIHOCHMH MK
CTOpOHAMHM; MO-Jpyre, Mae cyOCHAIapHUN XapaKTep Yy BUIAJKAX, KOJH BIJCYTHE
MIPaBOBE PETYJIIOBAaHHS BIIHOCUH y JIOTOBOPI.

OxapakTepru30BaHO MDKHAPOJIHUNA HOPMATHUBHO-TIPABOBUN aKT SIK JKEPEIO
LIMBUIBHOTO JOTOBIPHOTO IpaB, IO 3/IMCHIOE MPAaBOBE PETYJIOBAaHHS JIOIOBIPHUX
BITHOCHH 3 I1HO3EMHHUM €JIEMEHTOM. PI3HOBHJIOM MIXHApOIHOTO HOPMATHUBHO-
OPaBOBOTO AaKTy € MDKHAPOAHUHN JOroBip, SKUW SK JHKEPEIo LHUBUIBHOTO
JIOTOBIPHOTO TIpaBa BOJIOJII€ 3arajJilbHUMHU Ta CHELIaJIbHUMHU O3HAaKaMH. 3arajbH1
O3HAKHU XapaKTEpHU3yIOTh MDKHAPOJHUN AOTOBIp K Jkepeno mpasa. CremniaibHi
O3HAaKU PO3KPHUBAIOTH OCOOJMBOCTI MDKHAPOJIHOTO JIOTOBOPY SIK JIKepesna
IIUBUILHOTO JIOTOBIPHOTO TIpaBa: 1) 3aCTOCOBYETbCA JIMILIE IO BIJHOCHH 13
KOMEPIITHUX JOTOBOPIB (KOHTPAKTIB); 2) PEryJio€ BIAHOCHHH MK CTOPOHaMH,
KOMEpIIIMHI TIANPUEMCTBA SKUX 3HAXOMSIThCA Ha TEPUTOPIi PIZHUX JIEpIKaB;
3) 3aCTOCOBYETHCS I IPABOBOIO PEryJIIOBAaHHS BIJHOCHH MDK 0coOamu, sKi
NOXOJSITh 3 JIepKaB-yu4aCHUKIB MIKHAPOJIHOTO JOTOBOpY; 4) Mae AUCTO3UTHUBHUMN
XapaKTep 3aCTOCYBaHHS, OCKUIbKH CTOPOHU MAIOTh MPABO BCTAHOBUTH Y IIUBUILHO-
IPaBOBOMY JOTOBOP1 MPABHUIIO MIPO HE 3aCTOCYBAHHS MIXXHAPOHOTO JOTOBOPY IS
IIPABOBOTO PETYJTIOBAHHS BITHOCHH.

3’scoBaHo TmpaBoBy npupony mnpaBa €C Sk Kepena IHMBUIBHOTO
JIOTOBIPHOTO TpaBa, IO HAJCKHTh JO0 BAXIUBHX CKJIAJHHUKIB CHUCTEMHU
eBporericbkoro mpapa. Cuctema mpaBa €C CKIIaaeThCs 3 aKTIB MEPBUHHOTO Ta
BTOPUHHOTO MpaBa. AKTU NepBUHHOTO mpaBa €C MaiTh HANBHUILY IOPUIUYHY
CHUJIy cepel JDKEepell €BPOIEHCHKOro IpaBa, a/DKE BCl 1HINI TMOXIIHI HOPMH
€BPOINEICHKOrO MpaBa HE MOBUHHI CyNEepeuYuTH iM. AKTH BTOpHUHHOrO mpaBa €C
MOMUISIOTECS Ha NIBa BUAM: 1) akTH, SKi MalOTh OOOB’SI3KOBY CHIY (TIOCTAHOBH,
JTUPEKTUBH, PIIICHHS); 2) aKTH, SKi HE MalOTh 000B’S3KOBOT CcHiHM (peKoMeHaallii
Ta BUCHOBKH).

BcranoBneno, mo okpeMy Kkareropito mkepen mnpaBa €C CTaHOBISITH:

MpEeUEeICHTHE NPaBo, 3arajibHl NPUHIMIIA MIpaBa Ta NPUHLMUIK IpaBa. Baxauum



JOKEPEJIOM IMBUILHOIO JIOTOBIPHOTO MpaBa € mpeneneHtHa npaktuka Cyny €C,
30KpeMa II0/0 PEryJlOBaHHS KOMEPUIMHUX BIJHOCUH JepxkaB-uieHiB €C 3
TPETIMH JIepKABAMHU.

BusHaueHo 0coOIMBICTh MPAaBOBOI'O PETYIIIOBAHHS JOTOBIPHMX BIZHOCHH B
Mexkax npaBa €C. Bona nossrae y Tomy, 10 TaKe peryJIFOBaHHS 31MCHIOETHCS B
TOMY 4YHCJ1, 4Yepe3 HampalfoBaHHS HEOOOB’S3KOBUX MPUBATHUX Koau]ikaIii
3aralpHUX TIPAaBOBUX NPHMHIMIIB 1 THUIOBHX 3aKOHIB («M'sKe MpaBo»). Ix
3aCTOCYBaHHS Ma€ TUCTIO3UTUBHHIA XapaKTep 1 € MOJCILIIO, KA 3IIMCHIOE 3HAYHHIA
BIUIMB HA TOJIOJIAHHS MaTepiaibHO-MIPaBOBUX 1 TEPMIHOJOTTYHUX PO301KHOCTEM
IIPABOBOTO PETYJIIOBAaHHS JIOTOBIPHUX BITHOCUH y PI3HUX MPaBOMOPSIKAX JIepKaB-
yiieHiB €C Ta TpeTiX JepKaB.

Jlo o3Hak 3BHUYAIO SIK JKEpena IIUBUIBHOTO JIOTOBIPHOTO IpaBa BiTHECEHO
Taki: 1) 3aCTOCOBY€EThCS y BUMIAJIKY JIOCSATHEHHS 3TOJHM MK CTOPOHAMH IIIOJI0 HOTO
3aCTOCYBaHHS; 2) PETyJIO€ BIIHOCHHHU, SIKI BUHHUKAIOTH 13 JIOTOBOPY Ta B MPOIIECi
HOoro BUKOHAHHS; OKpeMi 3BHUYAl CIPSIMOBAaHI Ha MPABOBE PEryJIIOBAHHS BIIHOCHH
13 KOHKPETHUX JIOrOBOPIB; 3) OKpeMi 3BUYAl BCTAHOBIIOIOThH 3arajbHi HOPMU JUIS
MDKHApOJHUX KOMEPIIMHUX Yroj; 4) cpsMOBaHMWA Ha TMPABOBE PETyYIIOBAHHS
MalHOBHMX BIIHOCHH; 5) pPEryiio€ BIIHOCMHH MDK CyO’€KTaMH, SIKi HaIUIeHI
IOpUJINYHO PIBHUMH MOXJIUBOCTAMH 100 HAOYTTSA Ta 3IHCHEHHS LHMBIILHUX
IpaB, BUHUKHEHHS Ta BUKOHAHHS IUBUILHUX OOOB'SA3KIB, Ta HE MepeOyBalOTh MiXkK
co0010 y Oyb-sKiil IOpUANYHIN 3a7I€KHOCTI; 6) HE TOBUHEH CYNEPEUUTH JOTOBOPY
Ta IMIIEPATHBHUM HOPMaM, SKMUMHU BPETyJTIOBAHO JOTOBIPHI BiTHOCHHHU.

3anmponoOHOBaHO BHW3HAYEHHS TOHSATTA 3BUYAI0 SK JDKEpela IMHUBUIBHOTO
JOoTOBIpHOTO TIpaBa. lle mpaBMIIO MOBENIHKH, IO PETYNIIOE CYCHUIbHI BiIHOCHHH,
SKi BUHUKAIOTH 13 IOTOBOPY Ta i Yac HWOTO BUKOHAHHS, HE CYNEPEUYUTh yMOBaM
JIOTOBOPY Ta BHMOTaM 3aKOHOJABCTBA, 3aCTOCOBYETHCA y BHUMAAKY JOCSTHEHHS
o 1I€ 30N CTOPOHAMH JIOTOBOPY.

BcranoBneHo, 1m0 3BUYA € TEPBHHHUM JDKEPEIOM MIKHAPOIHOTO
MPUBATHOrO Ta MyONIYHOrO mpaBa. MIUDKHAPOJHUN NPABOBUM 3BUYAM  CIIIJ

BUPI3HATH MOMDK IHIIMX IMPABOBUX 3BMYAIB THM, 110 MOr0 XapakTepU3YyIOTh TakKi



o3Haku: 1) mxepeno mpaBa sl JIepXKaB, Kl BU3HAIM WOTO IOPUAWYHY CHUITY;
2) BKJIFOYA€ MDKHApOJHY TPAKTUKY (TPEIeNeHT) Ta NpPaBOBY TMPAKTHUKY;
3) 3aCTOCOBYETHCS 32 HAsIBHOCTI MPOTAIMH Y TPaBi Ta 3aKOHi; 4) 3aCTOCOBYETHCS
JUIL  TIPaBOBOTO  PETYJIIOBAHHA  JIOTOBIPHUX BIAHOCHMH MK CyO’ €KTamu
MDKHApOJHOTO MPHUBATHOTO MpaBa; 5) MOXKE 3aCTOCOBYBATUCA ISl TIyMAdCHHS
MDKHApOJHUX YHI(IKOBAaHUX TMPaBOBUX JIOKYMEHTIB, 30KpeMa TIyMau€HHS
KOMEpIIHUX TepMiHiB; ©6) MOJeNnb Uil HALIOHAIBHOTO Ta MDKHAPOIHOTO
3aKOHOJIABCTBA JIJISl PETYJIIOBAHHS JOTOBIPHUX BIAHOCHH.

Jlo 03HaK CyZ0BOi MPAKTHKU y (OpMi MPUHHATOTO CYJOBOTO PIllICHHS, IO
HaOpano 3aKOHHOI CWJIM, SIK JKEpesa IUBUIBHOIO JOTOBIPHOIO MpaBa BIAHECEHO:
1) 3acTOCOBYEThCS 3a HASIBHOCTI MPOTAJIMH y MPABOBOMY PETYJIFOBaHHI BITHOCHH Y
IIUBUIBHO-TIPABOBOMY JOTOBOPI; 2) Ma€ 30BHINIHE BUPaXeHHs y (GopMi CyaoBOTO
pilieHHs; 3) TIIyMa4yuTh 3MICT LHUBUIBHO-TIPABOBOTO JOTOBOPY; 4) MOXke OyTu
MiJICTABOIO JJIi BU3HAHHS  LMBUIBHO-TIPABOBOTO JIOTOBOPY HEIIMCHUM, IO
CIPHUYMHSE MOTO HENIMCHICTh SIK JKepena mpasa; 5) Mae 00OB’SI3KOBHM XapakTep
JUTSL 3aCTOCYBaHHS CTOPOHAMHU IIMBUIBHO-TIPABOBOTO JIOTOBOPY, & TaKOX TPETIMHU
ocobamu, 3a YMOBH YKJIQJICHHS JOTOBOPY Ha KOPUCTh TPETHO1 0cOOU; 6) BTOpUHHE
JHKEeperio mpasa.

Bunineno o3Haku pitieHb €BpONEHCHKOTO Cyy 3 TIPaB JIOANHU SIK JHKepesa
[IUBLIBHOIO JOTOBIPHOTO IpaBa: 1) BTOpMHHE JKEpEo Ipasa; 2) 3AIMCHIOIOTH
TryMadeHHs: KOHBEHIIIi Mpo 3aXUCT MpaB JIIOAUMHU 1 OCHOBOIOJIOKHUX CBOOOJ;
3) MOXKYTh BCTAaHOBIIOBATH HOBY HOpPMY TIIpaBa, SKIIO MICTSITh OOOB’SI30K
BHECEHHS 3MiH JIO HAIIOHAJIHHOTO 3aKOHOJIABCTBA IS JCpPKaB-YYaCHHUKIB ITI€T
KongeHrtii; 4) pilleHHs € OCTATOYHUM; 5) CyIOBHI IIPEICACHT.

OxapaKkTepru30BaHO IUBUIBHO-TIPABOBUN  JOTOBIp SAK IHAWBIAYaTbHUAM
JIOTOBIp, TIO 3AIMCHIOE TTPABOBE PETYIIOBAHHS KOHKPETHUX IMBUIBHUX BIIHOCHH.
3po0s1eH0 BUCHOBOK PO T€, 110 BiH € JHPKEPEIOM IHMBUIBHOTO JTOTOBIPHOTO MpaBa,
SKOMY BIIACTHBI TakKl OCOOJMBOCTI: 1) HOpMHU MpaBa CTBOPIOIOTHCS 3a YTOJO0IO
CTOPIH JOTrOBOpY (CBOOOAA JIOTOBOPY), KpiM BUIMAAKIB NEepea0avyeHUX 3aKOHOM;

2) peryiiioe BIJHOCHHU MDK CTOpPOHaMH JOTOBOpPY IHAKIIe, HDXK TIepeadadeHo



3aKOHOM; 3) 000B’A3KOBICTb HOr0 3aCTOCYBaHHS JUIsl MPABOBOTO PErYIIOBAHHS
JOTOBIPHUX BIIHOCMH MDK KOHKPETHUMHU Yy4YaCHUKAMH (CTOPOHAMU Ta TPETIMH
oco0aMH JOTOBOPY); 4) 3A1HCHIOE TPABOBE PETYIIOBAHHS MaWHOBUX BIIHOCHH;
5) Mae mepeBary HajJ HOPMATHBHO-TIPABOBUM aKTOM 3a YMOBH, IO BiH HOMY HE
CYIEpPEUYUTh.

Knrowuosi cnosa: oowepeno npasa, yugiibHe 00208ipHe HNpPABO, HOPMU
NPUpPOOHO20 Npasa, HOPMU MOpPAi, NPA8o8a OOKMPUHA, HOPMAMUEHO-NPABOBUL
akm, 3axoH, Kowcmumyyia Ykpainu, [{usinonuti xoodexc Yxpainu, nio3axoHHUu
aKm, MINCHAPOOHUL HOPMAMUBHO-NPABOGULL AKM, MIJHCHAPOOHUL 00208ip, NPABo
E€sponeticokoco Coro3y, 36udail, npagosuli 36Uyail, MIXCHaAPOOHUU 36UYall, 36UYAlL
01106020 0b6OpOmMY, MOP20BENbHULL 36UYAL, YUBLILHO-NPABOGULL 00208IpD, CY008a
npaKkmuka, npasosuti npeyedenm, piuenus ma eucnosku Koncmumyyiiinoco Cyoy
Yrkpainu, npasosa noszuyis Bepxosnoco Cydy, 0is Ooicepen npasa, c80600a
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The dissertation is devoted to the definition of general consistent patterns
and specific features of the sources of civil contract law, as well as the
development of scientific and theoretical proposals for solving problems in the
field of legal regulation of civil contractual relations.

The signs of sources of civil contract law are singled out: 1) obligatory
application of contractual legal relations for specific participants; 2) focus on the
legal regulation of property relations; 3) the parties to the contract are the subjects

of law-making, as they independently determine the terms of the contract, taking



into account the restrictions provided by the law; 4) the influence of natural law
and rules of morality on the law-making process.

The definition of the concept of the source of civil contract law is offered.
This is an external form of civil law expression, aimed at the legal regulation of
property relations arising from a civil contract between specific persons who are
the subjects of law-making in determining the terms of the contract, except as
provided by the law, taking into account the requirements of natural law and rules
of morality.

It is concluded that the rules of natural law and morality are not sources of
civil contract law (positive law), but are closely related to them, which is
manifested in the following: 1) the content of the rules of positive law should not
contradict the rules of natural law and morality, which are a way to assess the
component of the sources of law-making; subject to the existence of such a fact,
the sources of positive law are recognized as invalid in whole or in part; 2) the
rules of natural law and morality influence the adoption of positive law rules, in
particular the improvement of law-making processes; 3) the rules of natural law
and morality may be legally binding in the case of their consolidation in the
sources of law.

It is clarified that the sources of civil contract law are used for legal
regulation of contractual relations taking into account the “pandect system”, i. e.
depending on the availability of general and special sources of law, as well as their
internal structure (general and special rules of law). Whereupon, the general
sources of law and rules of law are applied in the cases of absence or insufficiency
of legal regulation of specific contractual relations by special sources of law and
rules of law.

The sources of civil contract law include: 1) regulatory legal act of Ukraine;
2) international regulatory legal act; 3) custom; 4) judicial practice; 5) civil
contract. Legal doctrine is not a source of civil contract law, as it is not mandatory
for specific parties to a contractual relationship due to the possible lack of

scientific unanimity.



The action of sources of civil contract law in space, time and circle of
persons is characterized. The peculiarity of the custom effect as a source of civil
contract law is established. It consists in the fact that it is not always possible to
determine temporal, territorial and subjective boundaries, which creates the basis
for conflicts in its application.

The territorial and extraterritorial effect of the regulatory legal act is
revealed. It is offered to classify regulatory legal acts of the contract law according
to their effect by reference to the circle of persons on acts which extend effect on:
1) all persons — general effect; 2) individual persons (consumers); 3) individual
persons — performers of entrepreneurial activities and (or) legal entities; 4) persons
who have a special permit to carry out a certain type of activity (license); 5) the
state, public authorities and (or) organs of local self-government.

It is clarified that an international treaty as a source of civil contract law
differs from other sources in that it has limits on the number of persons (ratione
personae), content (ratione materiae), territory (ratione loci) and time (ratione
materiae).

The work characterizes the effect of the legislation of the European Union
(hereinafter referred to as the EU), which is mandatory for application in the
territory of the EU member states and in some cases in the territory of third
countries. It is an independent source of law, so its effect does not depend on
national law.

The peculiarity of the civil contract effect as a source of civil contract law is
established. It consists in the fact that according to the principle of freedom of
contract, its parties are free to choose the persons, terms, territory and duration of
the contract. In this case, the requirements of other sources of law shall be applied
in the following cases: 1) the parties to the contract have not determined its effect;
2) regulatory legal acts provide for restrictions on the contract freedom. The effect
of a civil contract by a circle of persons means the extension of its effect to the

parties to the contract and third parties provided for in the contract.



General and special features of the regulatory legal act as a source of civil
contract law are revealed. General features characterize it as a source of law.
Special features allow to distinguish its following features as a source of civil
contract law: 1) the Civil Code of Ukraine is the basis for other regulatory legal
acts; 2) mandatory effect for the legal regulation of civil contractual relations,
except as provided for in the act itself; 3) it contains requirements to the agreement
regarding the parties, essential conditions, terms, forms and other requirements,
except for the cases provided for in the act itself; 4) the parties to the agreement
may not influence the entry into force of the act, as well as the termination of its
validity; 5) consolidating the freedom of contract as the basis of civil law, except
as provided for in the act itself; 6) application as a source of law also in cases
where there is no legal regulation of relations in the contract. Its dual significance
as a source of civil contract law is highlighted: firstly, it contains mandatory rules
for the parties to a civil law contract, if the act explicitly states this or such an
obligation follows from the content or essence of the relationship between the
parties; secondly, it has a subsidiary character in cases when there is no legal
regulation of relations in the contract.

The international regulatory legal act as a source of civil contract law which
carries out legal regulation of contractual relations with a foreign element is
characterized. An international agreement is a kind of international regulatory legal
act; it is characterised by general and special features as a source of civil contract
law. General features characterize an international agreement as a source of law.
Special features reveal the peculiarities of an international agreement as a source of
civil contract law: 1) applicable only to relations of commercial agreements
(contracts); 2) regulating relations between the parties, whose commercial
enterprises are located on the territory of different states; 3) applicable for the legal
regulation of relations between persons originating from the member states of an
international agreement; 4) having a dispositive nature of application, as the parties
have the right to establish a rule in a civil contract not to apply an international

agreement for the legal regulation of relations.



The legal nature of the EU law as a source of civil contract law which
belongs to the important components of the European law system is clarified. The
EU legal system consists of acts of primary and secondary law. Acts of primary
EU law have the highest legal force among the sources of European law, because
all other derivatives of European law should not contradict them. Acts of
secondary EU law are divided into two types: 1) acts that are binding (regulations,
directives, decisions); 2)acts that are not binding (recommendations and
conclusions).

It is established that a separate category of sources of the EU law consists of:
case law, general principles of law and principles of law. An important source of
civil contract law is the case law of the Court of Justice of the EU, in particular on
the regulation of commercial relations of the EU Member States with third
countries.

The peculiarity of legal regulation of contractual relations within the
framework of the EU law is determined. It consists in the fact that such regulation
Is carried out, inter alia, through the development of optional private codifications
of general legal principles and model laws (“soft law”). Their application is
dispositive in nature and is a model that has a significant impact on overcoming
substantive and terminological differences in the legal regulation of contractual
relations in different legal systems of the EU Member States and third countries.

The features of custom as a source of civil contract law include the
following: 1) applicable in case of agreement between the parties on its
application; 2) regulating the relations arising from the contract and in the process
of its implementation; certain customs are aimed at the legal regulation of relations
under specific agreements; 3) certain customs establish general rules for
international commercial agreements; 4) aiming at the legal regulation of property
relations; 5) regulating the relations between the subjects, which are endowed with
legally equal opportunities for the acquisition and exercise of civil rights, the

emergence and performance of civil obligations, free of any legal dependence;



6) must not contradict the contract and the mandatory rules governing contractual
relations.

It is proposed to define the concept of custom as a source of civil contract
law. This rule of conduct, which regulates social relations arising from the contract
and during its implementation, does not contradict the terms of the contract and the
requirements of the law, is applied upon agreement of the parties to the contract.

It is established that custom is the primary source of international private
and public law. International legal custom should be distinguished from other legal
customs by the fact that it is characterized by the following features: 1) the source
of law for states that have recognized its legal force; 2) it includes international
practice (precedent) and legal practice; 3) applicable in the presence of gaps in
justice and law; 4) applicable for the legal regulation of contractual relations
between subjects of private international law; 5) applicable for the interpretation of
international unified legal instruments, in particular the interpretation of
commercial terms; 6) a model for national and international legislation to regulate
contractual relations.

The features of judicial practice in the form of a court decision that has
entered into force as a source of civil contract law include: 1) applicable in the
presence of gaps in the legal regulation of relations in the civil contract; 2) having
an external expression in the form of a court decision; 3) interpreting the content of
the civil contract; 4) possible basis for recognizing a civil contract invalid, which
causes its invalidity as a source of law; 5) binding for the application of the civil
contract by the parties, as well as by third parties, subject to the conclusion of the
contract in favour of a third party; 6) a secondary source of law.

The features of the decisions of the European Court of Human Rights as a
source of civil contract law are highlighted: 1) a secondary source of law;
2) interpretation of the Convention for the Protection of Human Rights and
Fundamental Freedoms; 3) possible establishment of a new rule of law if they
contain an obligation to amend national legislation for States Parties to this

Convention; 4) the decision is final; 5) judicial precedent.



The civil contract is characterized as an individual contract that carries out
legal regulation of specific civil relations. It is concluded that it is a source of civil
contract law, which has the following features: 1) the rules of law are created by
agreement of the parties to the contract (freedom of contract), except as provided
by the law; 2) it regulates the relations between the parties to the contract
differently than provided by the law; 3) the obligation to use it for the legal
regulation of contractual relations between specific parties (parties and third parties
to the contract); 4) it carries out legal regulation of property relations; 5) it has
precedence over the regulatory legal act, provided that it does not contradict it.

Key words: source of law, civil contract law, rules of natural law, rules of
morality, legal doctrine, regulatory legal act, law, Constitution of Ukraine, Civil
Code of Ukraine, by-law, international regulatory legal act, international
agreement, European Union law, custom, legal custom, international custom,
business custom, trade custom, civil contract, judicial practice, legal precedent,
decisions and conclusions of the Constitutional Court of Ukraine, legal

proposition of the Supreme Court, effect of sources of law, freedom of contract.
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