AHOTALIS

Jleuubkuit M. O. [{uBUIbHO-IPABOBHUII 3aXUCT OCOOMCTHX HEMAWHOBHMX
npasB BilicbkoBocay:x00BuiB. — KpamidikamiiiHa HaykoBa mpalsg Ha IpaBax
pYyKOIHUCY.

Huceptanis Ha 3100yTTS HAayKOBOTO CTymeHsi jgoktopa ¢inocodii 3a
cnemianbHicTiIO 081 IlpaBo. — XMeNbHULIBKUMN YHIBEPCUTET YIpPABIIHHS Ta IpaBa

imeH1 Jleonina FO3pkoBa XMenbHUIIBKOT 001acHOT pajau, XMenbHUIbkui, 2021.

Jlucepraliifo MPUCBSIYCHO BU3HAYEHHIO CIECHHU(IKA MPABOBOTO PETYIIOBAHHS
IUBUIBHUX BIJHOCHMH 3a Yy4YacTH0 BIMCHKOBOCIYXOOBI[IB, MPABOBOI MPHUPOIU
0COOUCTUX HEMaWHOBUX MPaB BIHCHKOBOCITY>KOOBI[IB Ta OCOOJIMBOCTEN X IIMBLILHO-
IIPABOBOTO 3aXKCTY.

Po3Mex0BaHO TOHATTS «3aXUCT LHUBUIBHUX TPaB» Ta «IHUBLIBHO-TIPAaBOBUI
3aXUCT». 3aXUCT UMBUIBHUX MPaB — HAMOUIBII ITUPOKE TOHATTS, sIKEe BKIIIOYAE B ceOe
3aCTOCYBaHHSl 3aXOIB 3aXUCTy, TMepeadayeHuxX aKTaMH 3aKOHOJAaBCTBa abo
JIOTOBOPOM, 30KpeMa 3axoJliB KPUMIHAJIBHOI, aaMIHICTPATHBHOI, JUCIUILUTIHAPHOI,
IIUBUTBHO-TIPABOBOT BiIMOBITAIBHOCTI. [[MB1IIFHO-TIPABOBUI 3aXUCT MUBLIBHUX IPaB
O3HAYa€ 3aCTOCYBAHHS 3aXOJIB 3aXHCTy, BCTAHOBJICHHUX JIMIIE aKTaMHU IUBUIBHOTO
3aKOHOJ/JABCTBa a00 IMBUIBHO-NIPABOBUM JIOTOBOPOM, 30Kpe€Ma 3aXOJiB IMBLIBHO-
IIPaBOBOi BIAMOBINATBLHOCTI. TOOTO 3aXUCT MUBUILHUX IIPaB € 30IpHUM IMOHATTSM, 110
BKJIFOYa€  MOKJIMBICTh  3aCTOCYBaHHS  3aXHCTIB  KPUMIHAJIBHO-TIPABOBOTO,
aJMIHICTPaTUBHO-TIPABOBOTO, JTUCIUIUTIHAPHO-TIPABOBOTO Ta IUBUILHO-TIPABOBOTO
XapakTepy.

[IpaBo Ha NHMBLILHO-TIPABOBUN 3aXWCT BUHUKAE y OCOOM Yy BHIIJKaXx,
nepenbauenux 4. 1 cr. 15 K VYkpaimm: y pasi mopyiieHHs, HEBHU3HAHHA a0o
OCTIOPIOBAHHSI ITUBLILHOTO TIPABa, TaK 1y BUMAKAX 3JIOBKUBAHHS MPABOM, HASBHOCTI
HEOE3MeKn KUTTIO Ta 3710poB’0 (izmunoi ocodu (ct. 282 K Ykpainu), cTBOpeHHS
3arpo3u JKHUTTIO, 3JI0POB’10, MailHy (i3uuHOi ocobu abo MalHy IOpUIUYHOI OcOOU

(ct. cr. 1163-1165 1IK Vkpainn).



JI0o OCHOBHHMX €JIEMEHTIB LHBLILHO-TIPABOBOI'O 3aXHUCTY BIJHECEHO: 1) 00’€KT
3aXUCTy; 2) cy0’€KT 3axucTy; 3) popmu 3axucty; 4) cocoOu 3aXUCTY.

O0’eKTOM LMBUIBHO-NPABOBOI0 3aXUCTy € OCOOMCTI HEMalHOBI Ta MailHOBI
npasa il IHTepecH.

Cy0’€eKTOM 3axXUCTy € MPaBOBOJOJLICIb-BIiCbKOBOCITY)00Belb. [Ipu 1npomy
MpaBOBUM CTaTyC MPaBOBOJIOAUIBIS BU3HAYa€ creuudiky LHUBUIbHO-TIPABOBOIO
3axucty. Y crartax 1 1 2 3akony Ykpainu «llpo couianbHMii 1 MpaBOBUM 3aXUCT
BICHKOBOCIY>KOOBLIIB Ta WIEHIB iX ciMEH» 3aKpilUIeHO TapaHTil0 BOJIOAIHHS
BIHCHKOBOCITY>)KOOBISIMH yCiX TIpaB Ta CBOOOJ JFOAWHU Ta TPOMAJSHUHA, a TAKOXK
rapantii X mpaB 1 cBoOoA, 1o 3akpimeHi B KoHctutymii YkpaiHu Ta 3akoHax
VYkpaian. OpHak BiCHKOBOCTY)KOOBIII KOPUCTYIOThCSI TAaKUMH TIpaBaMH Ta
cBOOOJaMU 13 BpaxyBaHHSIM OCOOJMBOIO XapakTepy BIUCHKOBOI CIyKOH, sKa
MOB'si3aHa 13 3aXUCTOM BiTum3Hu.

3axucT 0COOMCTUX HEMAMHOBHX MPaB BIMCHKOBOCITYOOBIIIB 31HCHIOETHCS Y
neBHIM ¢opmi (FOPUCAUKININHIA Ta HEIOPUCAMKININHIN), TOOTO 3a JOMOMOTOIO
OopraHizaiiiHuX 3aX0/IiB, 10 CIIPUYUHSAIOTH TIEBH1 IOPUIUIHI HACIIIKH.

3aXUCcT 'y IOPUCIUKINIHHIN ¢Gopmi 3IIHCHIOETHCS IIISIXOM 3BEPHEHHS
BIMICHKOBOCITY)KOOBIIIB 70 TakKuX OpraHiB Ta oci0: 1)cyay (3araapHUX CY/IiB,
KoncturymiitHoro cyay VYkpainu, €Bpomelcbkoro cyay 3 TIpaB JIIOJUHH);
2) Ilpesupenta VYkpainu; 3) opraHiB ngepskaBHOI Biaau, opraniB Biaagun APK;
4) opraHiB MICIIEBOrO caMOBpsiAyBaHHs;, 5) YmoBHoBakeHoro Bepxosuoi Paam
VYkpainu 3 mpaB JIIOJMHHU, 30KpeMa HOTo MpeACTaBHUKA y CIpaBaX 3aXUCTy MpaB
BIICBKOBOCITY>KOO0BIIIB; 6) TpOMaJChKUX OpraHizaliii; 7) MDKHApOJIHHMX OpraHi3allii,
30KpeMa BiACHKOBOCIYKOOBIII MOXXYThb JOBECTH IO BilloMa TMOJITUYHUX OpraHiB
OBCE mpo icHyI0Yl TOPYIICHHS MPaB JIOJUHU IS 3IHCHEHHS i€l opraHi3aIieio
3aXOMiB JUIS iX 3aXHMCTy Ta YCYHEHHs MOJNANBIINX TaKHX IMOPYIIEHB; 8) mocaIoBUX
oci0 Ta oOpra”iB BICBKOBOTO YIpaBIiHHA, OpraHiB ynpaBmiHHI CioyxOu
MPaBOMOPAAKY; 9) KOHCHIIaTOpa y MOPSAAKY aJbTEPHATUBHOIO BHUPIIIEHHS CIOPIB
(mam — ABC). 3po0sieHO BUCHOBOK MpPO T€, L0 HOTaplyC HE BUYUHSE 3aXOJIB JIS
3aXUCTYy OCOOMCTUX HEMaWHOBUX MpPaB BIMCHKOBOCIYXOOBIIIB, IO MOSICHIOETHCS

HEMaWHOBOI MPUPOIOI0 LIUX MPAB.


http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

VY  HeropucouKLiiHIA  (QopMml 3AIMCHIOETBCA 3aXHCT IMBUIBHUX IIpaB
BIMCHKOBOCIYXOOBIIB TakuMu uuHOM: 1) meperoBopu (ABC); 2) ekcnepTHe
BcTaHOBJIEHHS! 00cTaBuH cripasu (ABC); 3) camozaxucr.

3pobseH0 BUCHOBOK mpo Te, o 3actocyBaHHi ABC sk ¢opmu 3axucty
0COOMCTHX HEMaWHOBHUX IMpPaB BIIICBKOBOCITYOOBI[IB Ma€e 0co0JiMBe 3HaUYeHHA. BoHa
N03BOJIE€ 3a0€3MeYnTH KOHQIIEHUINHICTh 1HQOpMalii, BUPIIIUTH CHOpPHU, SKI 3a
CBOEI0 TIPUPOAOI0 BUXOIATH 3a MEXKI MpaBa UM MAOTh MDKTaTy3eBHH TPaBOBHUI
XapaKTep, a TAKOXK 32 YMOBH HassBHUX TPHBAIOYWX MPABOBITHOCUH MK y4acHUKAMHU
CIOpY, OCKUIbKH BIMCHKOBOCIYKOOBELb MPOJOBXKYE BUKOHYBAaTH CBill BiMCHKOBUMI
000B’S30K.

OOGrpyHTOBaHO HEOOXIAHICTH BIIHOBJICHHS JISTTBHOCTI BIMCHKOBHX CY/IB, fKI
NOBUHHI PO3TJISAATH HE JHIIEe KPUMIHAJIBHI i aAMIHICTpAaTUBHI CIIPaBH, a ¥ UBUIBHI.
OOOB’sI3KOBE  HAJIJICHHS BIMCBKOBUX CY/IB IMOBHOBXCHHSAMH IOJI0 PO3TIISIY
IIUBUILHUX CIPAB 3YMOBJICHO TAKUMH YHHHHUKAMU:

1) po3risig copaB 3a y4acTIO BiMCHKOBOCIY)KOOBIIIB BHMAara€ BOJIOIIHHS
CYyIJISIMHU CTICI[iaIbHUM 3HAHHSM BIMCHKOBOT'O 3aKOHOJABCTBA, a TAKOX OOI3HAHOCTI
crieniuiki BUKOHAHHS BIMCHKOBOCTY)XKOOBIIIMH OOOB’SI3KIB Ta HECEHHS BIMCHKOBOI
CITY»O0H; 2) KUTBKICTb IMOPYIICHb IMBUIBHUX MPAB Ta IHTEPECIB BIHCHKOBOCTYKOOBIIIB
IIOPOKY  3pocTae; 3) MpaBOBHM  CTATyC  BIMCHKOBOCTYKOOBIIIB  3YMOBIIIOE
3aCTOCYBaHHS CIEIIaJbHUX CIOCOOIB 3aXHMCTy iX IMBUIBHUX TIpaB; 4) IUBiIbHE
PaBOMOPYIIEHHS 3a YYacTIO BINCHKOBOCTY)KOOBIS HAJUICHE CIEHiaIbHUMU
O3HaKaMH; 5) MHMBIIbHA MPOTHUIPABHICTH SIK TPABHIO IOB’s3aHa 3 KPUMIHAIBHOIO,
aJAMIHICTPAaTUBHOIO, JUCIUIUIIHAPHOI TMPOTHUIPABHICTIO BIMCHKOBOCIYKOOBIIIB;
6) nuBiIbHA TIPABOMIPHICTH Yy TIOBEMIHIN BICHKOBOCITYXKOOBIIIB BH3HAYA€THCS
CHEIIATbHIMHU O3HAKAMH.

Po3BUTOK TTPaBOBOTO PEryTIOBaHHS CAMO3aXHUCTYy MAa€ OCOOJIMBE 3HAYCHHS JIJIS
[IUBUTPHUX TPABOBITHOCHH 3a YYacTIO BiHCHKOBOCITYXOOBIIIB. J[JIS IMOBHOIIIHHOL 1
edeKTHBHOT peaiizailii 3aKOHHUX TPaB BIHCHKOBOCTY>KOOBIIIO HEOOXITHO caMOMy 1X
3aXUINATH BiJl PI3HOMAHITHUX MOPYIIEHb, CBOE€YACHO 1H(POPMYBATH KOMAaHIUPIB
(Ha4aJIbHUKIB) TIPO CBO1 HaMipd 1 CaMOCTIHHO BHKOPHCTOBYBAaTH HAasiBHI MpPaBOBI

crocoOM caMO3axucCTy.



Camo03axuCT € HEIOPUCIUKIIHHOK (OPMOIO 3aXUCTY OCOOMCTUX HEMAWHOBHX
npaB BIMCHKOBOCHYKOOBLIB, M0 T[I03HAYAa€ BYMHEHHS BIMCHKOBOCIYKOOBLEM
OJIHOCTOPOHHIX i1 abo Oe3IAIbHOCTI, MepeadayeHuX aKTaMH 3aKOHOJIaBCTBA,
CIPSIMOBAaHUX Ha 3aXHUCT HAJCKHUX HOMY OCOOMCTHMX HEMaWHOBHUX TpaB abo IpaB
HIIOI 0cOOM NIl BIABEPHEHHS peajibHOI 3arpo3u iX MOPYLIEHHS, SIKI 3aJeXaTh Bil
00’€KTa Ta 3MIiCTy OXOPOHIOBAHOT'O 3aKOHOM IIpaBa, 3MiHCHEHHS SKUX € MPaBOM IS
BIICBKOBOCITYKOO0BIIIB, @ B OKPEMHX BUIAJIKAX 000B’ I3KOM.

Jus  koxHOI  ¢opMH  3aXHUCTy  OCOOMCTMX  HEMAaWHOBUX  TIpaB
BiIiCHKOBOCITY>KOOBI[IB BHIUICHO CIIOCOOM 3aXHCTy HMBUIBHMX TpaB. 3aJ€XHO Bij
O0akaHOTO  pe3yJbTaTy CIOCOOM  3aXHUCTy OCOOMCTHX HEMAWHOBUX  TIpaB
BIICHKOBOCITY>KOOBIIIB OXapaKTEPU30BAHO 3a TAKUM MOJLIOM: 1) crmocoOu 3axucry,
10 JIO3BOJIAIOTH IMOIMEPEAUTH YU MPUITMHUTH TOPYIICHHS, OCIIOPCHHS, HEBU3HAHHS
0COOMCTOT0 HEMAWHOBOTO MpaBa; 2) CIIOCOOU 3aXHUCTY, IO JO03BOJSIOTH BITHOBUTH
nopyIieHe mpaBo; 3) cocoOu 3axXHCTy, IO JO03BOJISIOTH BIAIIKOAYBAaTH IMOHECEHI
MOTEPITIIOI 0Cc000K0 MaWHOBI BTpaTH; 4)cmocoOu 3axXHUCTy, CIHPSMOBaHI Ha
KOMITCHCAI[II0 TYIIEBHUX CTPaXKIaHb MOTEPIIOro-pi3uaHOi 0coOu.

BcranoBneno, 1mo s BIHCBKOBOCTYKOOBIIIB — 3MIMCHEHHS IHUBLIBHO-
IIPaBOBOTO 3aXHCTy MOXKE OyTH SK MPABOM, TakK 1 B OKPEMHUX BHIAaJKaX 0OOB’SI3KOM.
BuokpemieHo miacTaBd BUHUKHEHHS I BICBKOBOCIIYXKOOBIIIB  00OB’SI3KY
3MIACHATA  IUBUIBHO-TIPABOBHM  3aXHCT: a) 3JI0BKUBaHHS KOMaHIUPOM
(Ha4aJIbHUKOM) CBOIMH BIMCHKOBUMH TIpaBaMM, HaINPUKIAA, Yy pasl BiIJaHHS
KPUMIHAJTbHO-TIPOTUIIPABHOTO HaKa3y, MPUHHATTS PillleHb YK TOPYYCHB, SKIO BOHU
cynepedath 3akoHy Ykpainu «IIpo 3amo0iranHs kopytiii»; 0) HassBHICTh HEOE3MEKU
KUTTIO Ta 370pOB’I0 (I3MYHOI 0COOM, HAMPUKIAJ, Y pa3l BUMHEHHS O y CTaHi
KpaiiHbOi HEOOXITHOCTI; B) CTBOPEHHS 3arpo3u KUTTIO, 3/I0POB’I0, MaitHy (i3MYHOT
ocobu abo MaiiHy OpUIU4YHOI ocoOW, HANPUKIAA, Y pa3l BUYMHEHHS [id y CTaHi
HEO0OX1THOT 00OPOHH.

Jlns  BiCHKOBOCTY)KOOBIII YeCTh Ta TITHICT Ma€ o0coOJMBE 3HAYCHHS,
OCKUTbKM BOHHU MO3HAYAaIOTh WOr0 YUCTY COBICTh, MOBAry, OJIAaropojiHi MOCTYIKH,
BEJIMK1 CIIpaBH, BilBary, 3JaTHICTb BIaTH KUTTS 3a BiTum3ny Tta ii Hapoxa. s

3aXMCTy CBOTO MpaBa Ha 4YECTh Ta TIJHICTh BIACHKOBOCIY>KOOBEIb Ma€ MPaBO



3aCTOCYBAaTH 3arajibHl Ta CHelialibHl IHUBUILHO-TIPaBOB1 crocobu 3axucty. /[lo
cHenialbHUX CIIOCO0IB 3aXUCTY BIIHECEHO BUMOTH IIPO CIIPOCTYBAaHHS HEJIOCTOBIPHOI
iHpopmanii (ct. 277 UK VYkpainu) ta 3a00poHy mnomupeHHs iHdopMalii, SKOIo
MOPYIIYIOThCS 0cOOUCTI HeMalHOBI paBa (cT. 278 LIK Ykpainn).

BceraHoBneHo, 1110 MMpaBo BiICEKOBOCITYXOOBI[IB HA CBOOOY MEPECYBaHHS IO
TepuTopli YKpaiHu Moxke OyTH OOMEXKEHO 3a BKa3IBKOIO HOPMAaTHBHO-IIPABOBOTO
aKTy (BCTaHOBJIIOETHCS IS BIHCHKOBOCITYXKOOBIIIB, $SIKI MPOXOASITH CTPOKOBY
BICHKOBY CIIy’)KOy Ta KypCaHTIB BIMChKOBO-HaBYAJIbHUX 3aKJaJ(IB) Ta PILICHHSAM
KOMaHJupa (HayajdbHUKA). 3aCTOCYBAaHHS TaKUX MPABWJ 3aJ€KHUTh Bl TEPUTOPIi
NepeMIIIEHHs BIHCHKOBOCTYKOOBIISI: MO TEPUTOPIi BIMCHKOBOT YacTHHU (BIMCHKO-
HABYAJBHOTO 3aKjaay), I03a pO3TAllyBaHHSM BiICHKOBOI YacTHMHH B MeEXKax
rapHi30HYy, 3a MEXaMH TapHi30HY. BHi3/ BilicbKOBOCITYXKOOBIIS 32 KOPJIOH 3 YKpaiHu
MOke OyTH OOMEXEHO pIIIeHHSIM KOMaHAupa (HayalbHUKA) Yy BHIAJKax,
nependayeHnx 3akoHOM. [Ipu 11boMy BHUi3/1 BIICHKOBOCITYXOOBIIS 32 MEK1 TapHI30HY
Ta 3a KOPJOH 3 YKpaiHU 3aBXKIU OOTSKEHO HEOOXITHICTIO OJCP)KaHHS JT03BOJY Bif
KoMaHaupa (HadanmbHUKa). [lpu 1mbOMY BHi3[ BIHCHKOBOCTYKOOBIS 3a KOPIOH 3
VYkpaiau Moxxke OyTH 31HCHEHO JIHIIE Y pa3i BIAOYTTS y BIAMYCTKY a00 BIAPSIKCHHS.

3p006IeHO BUCHOBOK, 1[0 BCTAHOBJIEHI OOMEKEHHS Ta OOTSIKEHHS y 31HCHEHH1
BIMICHKOBOCITY)KOOBIIEM IIpaBa Ha CBOOOJY TMEpecyBaHHS IOBHICTIO BUIIPABlaHi Ta
nomutebHl. Ha Taky kareropito (QI3MYHHUX OCI0O TIOKJIAJAa€Thcsl BUKOHAHHS
HalBaXJIMBIIMOI (QYyHKII JepkaBU B IHTEpecax YCchOoro YKpaiHCHKOTO Hapoay —
«obopoHa VYxkpainu, 3axucT 11 CyBEpEHITETy, TEpUTOPIAIbHOI MUTICHOCTI 1
HegotopkanHOCTI» (cT. 17 Konctutymii Ykpainn).

BusiBneno, mo Miciie MpOKUBaHHS BIMCHKOBOCITYXOOBIIIB-KIHOK €0 TO-
IHIIIOMY BW3HAYA€THCA TMOPIBHAHO 13 MICIEM MPOKHWBAHHS BIHCHKOBOCTY>KOOBITIB-
YOJIOBIKIB. SIKIIO JKIHKM MPOXOJSATh BIWNCHKOBY CIY>KOy 3a KOHTPAaKTOM, TO BOHH
PO3MIIIYIOTBCSA B OKPEMHX CIY)KOOBHX JKHJIMX NPHMIMICHHAX. A SKIIO XIHKH
MPOXOJIATh BIMCHKOBY CIIy’kOy Ha TOcCaji KypcaHTa, TO B OKPEMHX TYPTOKHUTKaX
(cnanbHUX NpuMilleHHsX). Takui miAXiA CBIIYUTH MPO TE€HJECPHY HEPIBHICTH MIXK
YOJIOBIKAMHU 1 JKIHKAMHU y BU3HAYEHHI iX MICIs MPOXKUBAHHS y pa3l MPOXOJKEHHS

BIMCHKOBOI CIIyK0M — HasIBHY JTUCKPUMIHALIIIO I[0J10 KIHOK.



3anmponOHOBAHO 3aKPIMUTH Y HOPMATHBHO-TIPABOBHX aKTaX OJIHAKOBHIMA
MOPAIOK BHU3HAYEHHS MiCLsl MPOKUBAHHSA BIHCHKOBOCIYKOOBLIB — YOJOBIKIB 1
KIHOK, 10 Oyje BIAMOBIAATH MDKHAPOJAHUM 1 KOHCTUTYLIMHMM BUMOTaM II0JI0
PIBHOCTI Ta CIIPaBEeAJIMBOCTI 3@ 03HAKOIO cTaTi. [Ipy 1boMy IpOXUBaHHA y 3MIIIaHUX
KazapMmax, KOpaOisaX, TYPTOKHUTKAX € TOBHICTIO JOIMYCTHUMHM, HE3BKAIOYHM Ha
(131070r1YH1 BIAMIHHOCTI MI’K YOJIOBIKaMH Ta KIHKAMH.

3po0JiIeHO BUCHOBOK MpO T€, IO CHELIaJIbHUIA CTaTyc BiCHKOBOCIYKOOBIIIB,
3YMOBJICHHH TMPOXO/DKCHHSIM  BIHCHKOBOI  CIY)KOM, CHPUYHHSIE OCOOJMBOCTI
BUSIBJICHHS 1X 1HAMBIAYyaizallii Ta 3aKOHOJABYMM 3aKPIIUICHHSIM HHU3KH OOMEXEHb
I10J10 3/1ICHEHHS 1IbOT'O MpaBa.

BiiicbkkoBoCy»00BIII  OOMEXEHI 'y TMpaBi BUKOPHUCTOBYBATH  CBOIO
IHAUBINYATBHICTh IMOJ0 CBOTO 30BHINIHBOTO BUIJIAAY Ta MaHEPU TIOBEIHKU:
1) 3000B’s13aHi HOCUTH BIMCHKOBY (OPMY OJATY, 3HAKH PO3PI3HEHHS; 2) 3a00pOHEHO
BUKOPUCTAHHS HABYIIHUKIB BiJ] €JIEKTPOHHUX MPHUCTPOiB, HOCIHHS B KapMaHax
OKpEeMHX TpPEIMETIB Ta PIOK3aKiB Ha IUleyax, II0 CBOIMH IUIEHKaMU 3aKpHUBAIOTh
naronu; 3) HOCIHHA OOpOAM JO3BOJISIETHCS JIMIIE Y BHUIAJKAX, MepeadaueHnx
BiIiCBKOBUM 3aKOHOJaBCTBOM.

Ha cporomni y 3akoHOAABCTBI BIACYTHA 3a00poHA IIOJ0 MOMKJIMBOCTI
BIICHKOBOCITY>KOOBIIIB MaTH TaTyIOBaHHS. 3alpOIIOHOBAHO B OKPEMHUX BHUMAJKaX B
iHTEepecax BIMCHKOBOCITY)KOOBIIS Ta HECEHHS BIHCHKOBOI CIIY)KOU HOT0 OOMEKHUTH Y
TaKOMY IpaBi.

[IpaBo Ha M’ BiICHKOBOCIY)KOOBIIS BKJIIOYA€, KpPIM MPI3BHINA, BIACHOTO
iMeHi, Mo OaThKOBI, TAaKOXX BKa3iBKy Ha BIMChKOBE 3BaHHS. BiliCEKOBOCITYKOOBII
IHAUBITYai3yIOTh ce0e MOMDK IHIIMX BIMCHKOBOCIYKOOBIIIB Yepe3 IICEBIOHIM, IO
MOKa3ye WOTO CBITOTJISI, YIIOJAOOAHHS, 3BUYKH, COIIAIBHANA CTaTyC, TEPUTOpiaIbHE U
ETHIYHE TTOXO[KEHHSI.

BcranoBneHo, mo BiHCBKOBOCITYKOOBEIs K (izuyHa ocoba Mae mMpaBo Ha
¢bi3uuHy HEJOTOPKAHICTh, MO MOJIATAE 30KpEeMa y BH3HAYEHHI JOJ1 CBOTO Tijla Ta
HOTO YaCTHH TICJISI CMEPTI MUISXOM HAJlaHHS 3TOJIA YW HE3roau OyTH TOXOBAHUM Y
MEBHOMY MICIli, 32 MEBHUMH 3BHUYAsMH, HA MPOBEACHHS MATOJIOr0-aHATOMIYHOTO

PO3THHY, BWJIYYEHHSI OpraHiB (TKaHWH) TUIa. 3p00JICHO BHUCHOBOK, III0 BUKOHAHHS



PO3MOPSKEHHST BIMCHKOBOCIYKOOBIISL II0JI0 MICI TOXOBaHHS Ta 3a IEBHUMHU
3BUYasIMM OOMEKEHO y TaKMX BHIAJKaX: CMEpPTI BiJ OCOOJHMBO HEOE3NEUHUX
1H(pEeKI11, HASBHICTh CUJILHO BUPAXEHUX THUJICHHUX 3MIH Tpyma, CMEPTI BHACHIIIOK
YUUHEHHS HUMHU 3JI04MHY. TakoXX pO3NOpPS/IKEHHS BIMCHKOBOCITYKOOBLS HE
BUKOHYEThCS IIOAO0 3a00pOHU TMPOBEACHHS MaTOJIOr0-aHaTOMIYHOTO (CyII0BO-
MEJIMYHOT0) JOCIIIPKeHHS Ta Oaib3aMyBaHHs Tija.

3p0o0JiIeHO BUCHOBOK IPO T€, IO JIJIsl HEAOIMYILEHHS BUNAAKIB MOPYILIEHHS MpPaB
BiIICHKOBOCITY>KOOBI[IB MOTPIOHO 3a0€3MEYUTU JOTPUMAHHS BINCHKOBOI JUCIUILIIHH,
HaJIe’)KHE BUKOHAHHS BIMCHKOBUX OOOB’S3KIB (30KpeMa KOMaHIAMPOM), BHUXOBaHHS
BIICHKOBOCITY>KOOBIIIB Y AYyCl MMOBark OJWH /0 OJTHOTO, CUCTEMATUYHUIA MOHITOPUHT
MICI[b HECEHHsI BIMCHKOBOI CIIyOH Ta Mo30aBi€HHS BOJI, a TaKOX 1H(OOPMYBaHHS
Ipo TpaBa BIHCHKOBOCTYXKOOBIIIB Ta MOPSJOK 1 CIOCOOM iX 3axucCTy y pasi
MNOPYIICHHS.

Kniowuoei cnosa: siiicoxogocnysicooseyvb, KOMaHOUp (HauaivHuk), ocooucmi
HeMAatHo8l npasa, 3axucm, YUsiIbHO-Npasosuli 3axucm, opma 3axucmy, cnocoou
3axucmy, camosaxucm, npaeo Ha ceob0dy, Npaso Ha IiM’s, nNpaso Ha QI3UUHY
HeOOMOpKAHiCMb, NpABo HA uYecmb, NPABO HA 2IOHICMb, NPABO HA NOXOBAHHS,
NOpYULeHHS, HEBU3HAHHA, OCNOPIOBAHHS, 3JI08)CUBAHHA NpABOM, Hebe3nexa,

CMBOPEHHSL 3A2PO3U, YUBLIbHO-NPABOBA 8IONO0BIOANbHICIb, BIOUKOOYBAHHS UKOOU.

SUMMARY
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The concepts of “protection of civil rights” and “civil protection” are
distinguished. Protection of civil rights is the broadest concept, which includes the
application of protection measures provided by instruments of legislation or a
contract, including measures of criminal, administrative, disciplinary, civil
responsibility. Civil protection of civil rights means the application of protection
measures established only by the acts of civil legislation or a civil contract, in
particular measures of civil responsibility. That is, the protection of civil rights is a
collective concept, which includes the possibility of applying protections of criminal
law, administrative law, disciplinary law and civil law.

The right to civil protection arises in a person in the cases provided for in
Part 1 of Article 15 of the Civil Code of Ukraine: in case of violation, non-
recognition or challenge of civic rights, and in cases of abuse of rights, danger to life
and health of an individual (Article 282 of the Civil Code of Ukraine), threat to life,
health, property of an individual or property of a legal entity (Articles 1163-1165 of
the Civil Code of Ukraine).

The main elements of civil protection include: 1) the object of protection;
2) the subject of protection; 3) forms of protection; 4) methods of protection.

The object of civil protection is personal non-property and property rights and
interests.

The subject of protection is the right holder serviceman. In this case, the right
holder’s legal status is determined by the specifics of civil protection. Articles 1 and 2
of the Law of Ukraine “On Social and Legal Protection of Servicemen and Members
of Their Families” enshrine a guarantee of possession by servicemen of all human
and civil rights and freedoms, as well as guarantees of these rights and freedoms
enshrined in the Constitution and the laws of Ukraine. However, servicemen enjoy
such rights and freedoms, taking into account the special nature of military service,
which is related to the defence of the Homeland.

The protection of personal non-property rights of servicemen is carried out in a
certain form (jurisdictional and non-jurisdictional), i.e. through organizational

measures that cause certain legal consequences.



Protection in the jurisdictional form is carried out by appealing to the following
bodies and persons: 1) the court (general courts, the Constitutional Court of Ukraine,
the European Court of Human Rights); 2) the President of Ukraine; 3) public
authorities, authorities of the ARC; 4) organs of local self-government; 5) the
Commissioner of the Verkhovna Rada of Ukraine for Human Rights, in particular his
representative for the protection of the rights of servicemen; 6) public organizations;
7) international organizations, in particular servicemen, may notify the OSCE
political bodies of existing human rights violations in order for the organization to
take measures to protect them and eliminate further such violations; 8) officials and
bodies of military administration, administrating authorities of the Law and Order
Service; 9) the conciliator in the order of alternative dispute resolution (hereinafter
referred to as — ADR). It is concluded that the notary does not take measures to
protect the personal non-property rights of servicemen, which is explained by the
non-property nature of these rights.

The civil rights of servicemen are protected as follows in a non-jurisdictional
form: 1) negotiations (ADR); 2) expert establishment of the circumstances of the case
(ADR); 3) self-help.

It is concluded that the use of the ADR as a form of protection of personal non-
property rights of servicemen is of particular importance. It allows for the
confidentiality of information, the resolution of disputes that are inherently are
beyond the law or are inter-sectoral in terms of their legal nature, and pursuant to the
ongoing legal relationship between the parties to the dispute, as the serviceman
continues to perform his military duty.

The necessity of resumption of military courts activities, which should consider
not only criminal and administrative cases, but also civil ones, is substantiated.
Mandatory empowerment of military courts to hear civil cases is due to the following
factors:

1) consideration of cases involving servicemen requires judges to have special
knowledge of military legislation, as well as knowledge of the specifics of the
performance of duties by servicemen and their military service; 2) the number of

violations of civil rights and interests of servicemen is growing every year; 3) the



legal status of servicemen determines the use of special methods of their civil rights
protection; 4) civil offense involving a serviceman is endowed with special features;
5) civil wrongfulness is usually associated with criminal, administrative, disciplinary
wrongfulness of servicemen; 6) civil legitimacy in the behaviour of servicemen is
determined by special features.

The development of legal regulation of self-help is of particular importance for
civil relations involving servicemen. The serviceman needs to protect legal rights
from various violations themselves for their full and effective realization, to inform
commanders (chiefs) about the intentions without undue delay and to independently
use available legal ways of self-help.

Self-help is a non-jurisdictional form of protection of personal non-property
rights of servicemen, which means the commission of unilateral actions or inactivity
by a serviceman, provided by instruments of legislation aimed at protecting his
personal non-property rights or the rights of another person to prevent the real threat
to their violation which depend on the object and content of the right protected by
law, the exercise of which is a right for servicemen, and in some cases an obligation.

Methods of protection of civil rights are identified for each form of protection
of personal non-property rights of servicemen. Depending on the desired result, the
methods of protection of personal non-property rights of servicemen are
characterized by the following division: 1) methods of protection that allow
prevention or stop of violations, challenges, non-recognition of personal non-property
rights; 2) methods of protection that allow restoration of the violated right;
3) methods of protection that allow compensation of the property losses incurred by
the victim; 4) methods of protection aimed at compensating for the mental suffering
of the victim-individual.

It has been established that the exercise of civil protection can be both a right
and in some cases an obligation for servicemen. The grounds for the creation of
obligation to exercise civil protection for servicemen are singled out: a) abuse by the
commander (chief) of his military rights, for example, in the case of issuing a
criminal order, making decisions or instructions, if they contradict the Law of

Ukraine “On Prevention of Corruption”; b) the presence of danger to life and health



of an individual, for example, in the case of actions in a state of extreme necessity;
C) creating a threat to life, health, property of an individual or property of a legal
entity, for example, in the case of actions in a state of justifiable defence.

Honour and dignity are of special importance for a serviceman, as they signify
his clear conscience, respect, fine gestures, great deeds, courage, ability to give his
life for the Homeland and its people. The serviceman has the right to use general and
special methods of civil protection to protect his right to honour and dignity. Special
methods of protection include requirements to refute inaccurate information
(Article 277 of the Civil Code of Ukraine) and the prohibition of dissemination of
information that violates personal non-property rights (Article 278 of the Civil Code
of Ukraine).

It is established that the right of servicemen to freedom of movement on the
territory of Ukraine may be restricted by a regulatory legal act (established for
servicemen in the active military service and for the cadets of military educational
institutions) and by a decision of the commander (chief). The application of such
rules depends on the territory of the serviceman’s movement: on the territory of the
military unit (military educational institution), outside the location of the military unit
within the garrison, outside the garrison. The departure of the serviceman abroad
from Ukraine may be restricted by a decision of the commander (chief) in cases
provided by the law. At the same time, the departure of the serviceman outside the
garrison and abroad from Ukraine is always burdened by the need to obtain
permission from the commander (chief). Therewith, the serviceman’s departure
abroad from Ukraine can be carried out only in case of going on vacation or business
trip.

It is concluded that the established restrictions and burdens in the exercise of
the right to freedom of movement by a serviceman are fully justified and expedient.
This category of individuals is entrusted with the performance of the most important
function of the state in the interests of the entire Ukrainian people i. e. “defence of
Ukraine, protection of its sovereignty, territorial integrity and inviolability”

(Article 17 of the Constitution of Ukraine).



It was found that the place of residence of servicewomen is determined
somewhat differently compared to the place of residence of servicemen. If women
perform military service under a contract, they are housed in separate service
accommodation. Moreover, if women serve in the military on a cadet’s position, then
they are accommodates in separate dormitories (sleeping quarters). This approach
demonstrates gender inequality between men and women in determining their place
of residence in the case of military service I.e. existing discrimination against
women.

It is proposed to enshrine in regulatory legal acts the same procedure for
determining the place of residence for servicemen and servicewomen, which will
meet international and constitutional requirements for equality and reasonableness on
the grounds of gender. At the same time, living in mixed barracks, ships, dormitories
Is completely acceptable, despite the physiological differences between men and
women.

It is concluded that the special status of servicemen, due to military service,
causes the peculiarities of identifying their individualization and the legislative
enshrinement of a number of restrictions on the exercise of this right.

Servicemen are restricted in the right to use their individuality in terms of their
appearance and manner of behaviour: 1) they are obliged to wear military uniform,
insignia; 2) it is forbidden to use headphones from electronic devices, to carry
separate subjects in pockets and use backpacks on the shoulders covering shoulder
boards with the straps; 3) wearing a beard is allowed only in cases provided by the
military legislation.

Today, the law does not prohibit servicemen from having tattoos. It is proposed
to limit servicemen in this right depending on individual cases in their interests and
the interests of the military service.

The right to a serviceman’s name includes, in addition to the surname, first
name, patronymic also an indication of a military rank. Servicemen individualize
themselves among other servicemen through a pseudonym that shows their

worldview, preferences, habits, social status, territorial and ethnic origin.



It is established that a serviceman as an individual has the right to physical
inviolability, which consists in determining the fate of his body and its parts after
death by agreeing or disagreeing to be buried in a certain place, according to certain
customs, for pathological and anatomical autopsy, removal of organs (tissues) of the
body. It is concluded that the execution of a serviceman’s instruction regarding the
place of burial and according to certain customs is limited in the following cases:
death from particularly dangerous infections, the presence of severe putrefactive
changes in the corpse, death due to a crime. Also, the instruction of the serviceman is
not executed regarding the ban on conducting pathological-anatomical (forensic-
medical) examination and embalming of the body.

It is concluded that in order to prevent violations of the rights of servicemen, it
IS necessary to ensure compliance with military discipline, proper performance of
military duties (including the commander), education of servicemen in the spirit of
respect for each other, systematic monitoring of the places of military service and
imprisonment, and informing about the rights of servicemen and the procedure and
methods of their protection in case of violation.

Key words: serviceman, commander (chief), personal non-property rights,
protection, civil protection, form of protection, methods of protection, self-help, right
to freedom, right to name, right to physical integrity, right to honour, right to dignity,
right to burial, violation, non-recognition, challenge, abuse of rights, danger,

creating threats, civil responsibility, compensation of damage.
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