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Jlatuncebkuit M. E. Ily0iyHui MOPAIOK Yy MIZKHAPOAHOMY NPHUBATHOMY
npaBi Ykpaiam ta mpasi €C. — Kpanidikanilina HaykoBa mpans Ha IpaBax
pYyKOIHUCY.

HMuceptanis Ha 3700yTTS HAyKOBOTO CTymHeHs Joktopa diutocodii 3a
cnemianbHicTiO 081 IlpaBo. — XMenbHUIBKUIA YHIBEPCUTET YNpaBIIHHSA Ta IpaBa

imeHi Jleonina FO3pkoBa XMenbHUIIBKOT 001acHOT paau, XMenbHUIbkui, 2021.

Jlucepraliiro IpUCBSYCHO JIOCITIDKEHHIO Ta aHali3y OCHOBHUX TEOPETHKO-
NPAaBOBUX Ta TMPAKTHYHUX TPOOJIEM 3acTOCYBaHHS TMyOJiYHOTrO TIOPSIKY B
MDKHApOJHOMY IMPUBATHOMY TpaBi Ykpainu Ta mpaBi €C, muTaHb B3aeMOjii Ta
aCmeKkTiB TrapMoHi3alii myOmiyHoro mnopsanky VYkpainm Tta €C, a Takox
(OpMyIIIOBaHHIO HAYKOBHMX BHMCHOBKIB Ta MPOIMO3ULIA 010 BAOCKOHAJIEHHS
HOPMAaTUBHMX TIAXOAIB 13 3a3HAYEHUX BHIIE NUTaHb HAa OCHOBI aHaNIi3y
3aKOHOJABYMX Ta JOKTPUHAIBHUX JKEpEN, CYyIOBOI MPAaKTUKU 1 CY4acHOTO
3apyO1’KHOTO MMPABOBOT'O 1HCTPYMEHTAPIIO.

3anponoHOBaHO PO3IJIANATA TOHATTA 3aCTEPEKEHHS Mpo MyONIdHUI
MOPSAZIOK y MIMPOKOMY Ta BY3bKOMY 3HAUYEHHSX. Y MIUPOKOMY — II€ HOpMA npasa,
sIKa BPETYJIbOBYE BITHOCHHHU YCKJIQHEH] 1HO3EMHHM €JIEMEHTOM Y BHITQJIKY, KOJIU
3aCTOCYBaHHSl 1HO3EMHOTO MpaBa YW BUKOHAHHS 1HO3EMHOTO pIMIeHHS (Cyny 4H
apOiTpaxxy) CymepedyuTh MyOIIYHOMY TMOPSAIKY KpaiHW Cydy; Y BY3bKOMY — II€
CYKYMHICTh Tepea0aYeHnX BiIMOBIIHOIO HOPMOIO TpaBa MPULOMIE HPABOBO2O
8NIUBY (NPABOBUX IHCMPYMeHMig) 3 JOTIOMOTOIO SIKUX I HOpMa IpaBa J03BOJISIE
3MIACHATH BPETYITIOBAHHS BIIIHOCWH YCKIIaIHEHUX 1HO3EMHHM EJIEMEHTOM y pasi
HAsSIBHOCTI KOH(IIKTY MyOIIYHOTO MOPSIAKY KPAaTHU CYAy 3 1HO3EMHHM MPABOM YU
pimeHHsM cyny (apOiTpaxy).

JloBenieHo, 110 KpUTEpIIMU BU3HAYEHHS (OLIIHKU) cyqoM abo apOiTpakem
HACIIJKIB 3aCTOCYBaHHSI 1HO3EMHOI MPAaBOBOi HOPMHU Ta BCTAHOBJICHHS ii «SIBHO1

HecyMicHOCTI» 3 TipaBoM €C €: 1) HasiBHICTh HOPMATUBHO1 BKa31BKM Ha PIBHI aKTIB



€C 1momo 3acTOCYBAaHHS 3aCTEPEKEHHS MPO MyOIIYHUI MOPSAO0K; 2) HAJEXKHICTh
CHIPHUX NPABOBIAHOCHH [0 MPIOPUTETHUX MNPUBATHONPABOBUX C(Ep, CTOCOBHO
peryitoBaHHs AKUX HOpMU mpaBa €C MaTUMyTh BIACTUBICTh MPAMOT Ali (3aXUCT
IpaB CMOKMBAYiB, OKPEMi acTeKTH TPAaHCIOPTHOTO, EHEPIreTHYHOTO MpaBa TOIIO);
3) «30BHIMIHINY» ISl €BPOINECHCHKOr0 MPABOMOPSIAKY XapaKTep 3aCTOCOBYBAHOTO
IpaBa — [IpaBo AEpPKaBH, 0 He € uieHoMm €C.

3p0o0ieHO BHUCHOBOK TIPO T€, IO CTOCOBHO CITIBBITHOIIEHHS KaTeropii
nyOniydoro nopsaky €C Ta nmyOaidyHOro MOpsAKY YKpaiHUW CIOCTEpIiraeTbes
MOCTYIOBa KOHBEPIeHINisl, HAOMMKEHHS eJEMEHTIB, W0 CKJIaJaloTh 3MICT
nyOIiYHOrO MOPSIAKY B YKpaiHCHbKIA MpaBoBIM cuctemi ctocoBHO mpaBa €C. lle
Bi/IOYBA€THCS SIK Uepe3 HAJICKHICTh J0 CIIUIBHOTO MPOCTOPY MPABOBUX I[IHHOCTEH
yepe3 BXO/DKCHHsS N0 Pamm €Bpomm Ta 3acTOCYBaHHS HAI[IOHAJHLHUMH CYIaMH
KoHBeHI111 po 3aXMCT MpaB JIOJWHUA Ta OCHOBOIOJOXKHUX cB000J 1950 poky 1
npaktuku €CIUI, Tak y 3B’53Ky 3 €BpOIHTETpaIliiHUMU POLIECAMH.

BusznayeHo, mo MexaHi3M 3/1iCHIOBAHOTO CYJOM 3alHUTYBaHOI JepKaBu
IPaBO3aCTOCYBAaHHS MPU BUPINICHHI MUTAHHS CYNEPEYHOCT] pe3yIbTaTiB BU3HAHHS
1 BUKOHAHHsSI 1HO3EMHOTO CYJOBOTO 1 apOITpakKHOTO PIIIEHHS BHYTPIITHBOMY
MDKHApOJHOMY ITyOJIIYHOMY TIOPSIIKY 3aCHOBYETBHCS Ha aHAi31 JOTPUMaHHS
IOPUCAUKIIMHUM OpTraHoM, IO TMPHUHHSAB Take pPIMICeHHS, OCHOBOIIOJOXKHUX
IPOIECYAIbHUX BUMOT JI0 CIIPaBEJIMBOTO IMPOIIECY, YECHOTO 1 HEYNepeaKeHOr O
pO3IJIsiAy CHOpaBU, IIO HaJleXaTh 0 MyOIIYHOTO MOPSAKY, M, 3 TOYKH 30pYy
MaTepialbHO-TIPaBOBO1  CKJIAJ0BOi, BIAMOBIMIHOCTI pillleHb, BIAOOPAKEHUX Y
PE30NIOTUBHIM YaCTUHI DIMICHHS, (yHIaMEHTaJIbHUM I[IHHOCTSIM 1 TpaBam, IO
3aXUMIAIOTHCA Y KpaiHW MICIl BUKOHAHHS Ha PIBHI IX YSBJICHb NP0 MyOIIYHUN
MOpSANIOK, C(HOPMOBAHMX HA 3aKOHOJABYOMY piBHI ab0 BTUICHHUX B YCTaJICHIH
CynoBii mpakrtuili. [[ie mpuHIMT 3a00pOHU MEPErIIATy iHO3EMHOTO CYIOBOTO a0o
apOITpaXHOTO pIlIEHHA MO CYTi, CyI JepKaBH, A€ 3alUTYEThCS BU3HAHHS 1
BUKOHAHHS 1HO3EMHOIrO PIIICHHS, Ma€ CIpaBy 3 LUIICHUM, BXE «TOTOBUM» Ta

HE3MIHHUM IIpaBO3aCTOCOBHUM aKTOM.



[Ipu 1bOMY BCTaHOBJICHO, 110 OOMEKEHHS 3aCTOCYBaHHS 1HO3€MHOTO TpaBa
3 MOTHUBIB CyINepeyHOCTI myOiaiyHoMy nopsiaky €C 3A1MCHIOEThCS came 3 OISy
Ha HAIIOHAJbHUN MYONIYHUMA NOPANOK, Y TOW 4Yac SK MOCHJIAHHA Ha MOPYLIEHHS
nmy6sigHoro nopsanky €C BHUCTyMae CyTTEBUM, ajieé CyOCHUJIIApHUM THCTPYMEHTOM;
1€ 3YMOBJICHO BIIMIHHOCTSIMU y MPaBO3aCTOCOBHUX MeXaHI3Max 3BEPHEHHS 10
3acTepeXeHHs MpO MyOJIYHUN MOPSAOK: MPU OOMEXKEHH1 J1i HOPM 1HO3EMHOTO
npaBa 3 MOTHBIB IyOJIIYHOTO TOPSIAKY 3aCTEPEKCHHS 3aCTOCOBYETHCS Ha €Tari
IOpUAMYHOI KBamigikalli — BUOOpl Ta aHaji3l HOPM IpaBa, KOJM CYH Jep KaBu-
yiieHa €C BCTaHOBJIIOE HECYMICHICTH HOPM 1HO3EMHOTrO MpaBa i3 Hal[lOHAJIbHUM
nyOIIYHUM TOPSAJIKOM, O€pydu 10 yBaru iHTErpoBaHi y BHYTPIIIHE 3aKOHOAABCTBO
npuHiunu npaBa €C, Ta obupae Hale)KHE 3aCTOCOBHE MaTepiaibHE MPaBO IS
OPUAHSTTS PIIEHHS O CYTI.

3’sCOBaHO, 10 YKPAaiHChKI CyAM HE BH3HAIOTh MOPYIIEHHAM ITYOJIIYHOTO
NOPSIKY HEOOIPYHTOBAaHE MOCHIIAHHS OOPIKHHKA, 1110 BUCTYIA€ MPOTH BU3HAHHS 1
BUKOHAHHS 1HO3EMHOTO apOITpa)kKHOTO  PIMICHHS, HAa BAXIUBICTH HOTO
roCTOIapChKOT MISUTBHOCTI IS 1HTEPECIB JepkKaBU, il 0OOPOHHOTO KOMIUICKCY,
mpaB 1 3I0pOB’Sl TpoMajsH, H00poOyTy CyCHUIBCTBA 3arajioM Ta TOAiOHI
TBEp/DKCHHA. Take BOJIOHTAPUCTCHKE TIYMA4YeHHS 3MICTY 1 MpU3HAYCHHS
myOJIIYHOTO MOPSIKY OOp)KHUKAMH BKa3ye Ha iX MparHeHHsS YHUKHYTH BUKOHAHHS
3aKOHHOTO PIIIEHHS, OTOTOXKHIOIOUHN TOHATTS «IHTEPECiB JIeprKaBW», HABITh SKIIO
TaKi IPHUCYTHI 1 MOB’A3aH1 3 MISTBHICTIO BIATOBIIHUX JIEP>KaBHUX MITIPHEMCTB, 13
KOHIIEMIIIEIO0 MyOJIIYHOTO TOPSIAKY. AJlKE BUKOHAHHS 3aKOHHUX PIllleHb, CYyJIOBHUX
91 apOITpaKHUX, TPUUHATUX 13 JOTPUMAHHSIM OCHOBOIOJIOKHHUX MPOIIECyaTbHUX
MIPUHIIMITIB CIPABEJIMBOTO 3JIMCHEHHS MPaBOCYAMASA, € OJHIE 31 CKIAJOBUX
YaCTUH IYyOJIIYHOTO TOPSAIKY PO3BUHEHOI JAEMOKpPAaTHYHOI JEpKaBH, 30Kpema i
VYkpainu. 3BEpHEHHS XK /10 3aCTEPEKESHHS PO MyOIIIHUNA MOPAIOK Al YHUKHEHHS
JIOTOBIPHOI  BIAMOBIAAIBHOCTI, BCTAHOBJICHOI 1 JOBEJACHOI IOPHUCIHUKIIIHHUM
OpraHoM Yy pillleHH], [0 HaOpalo 3aKOHHOI CHJIHM, CYNEPEUYUTh NPUHIHUIIAM
MDKHApOAHOTO  MyOJIIYHOTO  MOPSIAKY, CTBOPIOIOYM  CUTYAIlll0  IPaBOBOi

HEBU3HAYCHOCT1 JJISI 1HO3EMHUX KOHTPAreHTIB, 3arpoXKyloud MOTIPIICHHSIM



IHBECTHUI[IMHOIO KJIIMATy 1 3arajbHOi JUIOBOI MPAaKTUKU Yy JepkaBl. Takox y
TAaKOMY HaMmaranHi OOpP>KHUKIB MEPEKOHATH CYJ 3aCTOCYBaTH 3aCTEPEKEHHS MPO
nyOnIYHUIT TMOPSAOK KPUETHCA 3arpo3a 3JI0BKMBAHHS BHUKJIIOYHICTIO I[HOTO
IHCTUTYTY, TEPETBOPEHHS HOTr0 3 THYYKOTO iHCTPYMEHTY 3aXHCTy TOJIOBHUX
JepKaBHUX, MPaBOBUX 1 CYCHMUIBHUX I[IHHOCTEH, Ha CMoci0 YHUKHEHHS BIJ
BUKOHAHHS HEBUTITHUX JIsl OOp)KHUKA, ajie CTIPaBEeIJIMBUX 1 3aKOHHUX, IHO3EMHUX
CYJIOBUX 1 apOITpaXHUX PIllICHb.

AprymMeHToBaHO Te3y NpO Te€, W0 3aCTOCYBAaHHSA 3aCTEPEKEHHS PO
nyOiYHUN TOPSAOK TMOBHHHO 3MIMCHIOBATHCH 3a TEBHUM aJITOPUTMOM, SIKHM
nependayae 3acTOCYBaHHS IPAaBO3aCTOCOBHUM OpPraHOM CEMH IOCHiJOBHHX
etaniB: (1) 3acTocyBaHHs KOMI31MHOI HOpMHU KpaiHu cyny; (2) MOmIyK 1HO3€MHOi
MaTepiaibHO-TIPaBOBOT HOPMHU; (3) BCTAHOBIEHHS 3MICTY 1HO3€MHOI MaTepiajJbHO-
npaBoBOi HOpMU; (4) OlliHKAa HACHIAKIB 3aCTOCYBaHHS 1HO3EMHOI MaTepiajbHO-
npaBoBOi HOpMH; (5) BUSBIEHHS «SIBHOI HECYMICHOCTI» 13 HalllOHAJILHUM
nyOqiYHUM TIOPAJIKOM KpaiHu cyay; (6) oOIpyHTOBYBaHHSI HE3aCTOCYBaHHS
1HO3E€MHO1 MaTepialibHO-TIPaBOBO1 HOpMH; (7) 3aCTOCYBaHHS MaTepiaibHOTO IIpaBa
KpaiHu cyny abo IHIIOro 3aCTOCOBYBAHOIO MpaBa.

Ha ocHOBI1 mociiipkeHHsST TPaB03acTOCOBYOI MPAKTUKH YKPATHCHKUX CYIIB 3
IIPUBOAY 3BEPHEHHS J0 3aCTEPEKEHHS MPO MYOIYHHI MOPSAIOK P OOMEKEHHI1
3aCTOCYBaHHS 1HO3€MHOi TIpaBOBOI HOPMH, BKa3aHO Ha TEHACHIIO [0
HEMPaBWIHLHOTO 3aCTOCYBaHHS OCTAHHBOTO Ta KAaTETOPialbHOTO 3MIIIyBaHHS 13
00X0JIOM 3aKOHY 1 HaJIMIEPAaTUBHHUMH HOpMaMmH. Tak, Cyau TMOCHIAIOTHCS Ha
noyioxkeHHs: 3akoHy Ykpainu mpo MIIpIl crocoBHO 00xomy 3akoHy Ta mii
IMIIEPaTUBHUX HOPM, 1, [0 HAWBAKIIUBIIIE, HE BCTAHOBIIOIOTH YMOB 3aCTOCYBaHHS
3aCTEPEKCHHS TPO MYyOJTIYHUNA TOPSAJOK: SIBHOI HECYMICHOCTI HACHIAKIB
3aCTOCYBaHHS IHO3€MHOI TPABOBOT HOPMU MyOIIYHOMY TOPSAIKY Y KpaiHH.

Bceranosneno, mo myOmiuami nopsgok €C, mepemyciM, OXOILTIOE chepu
npioputeTHoi 1ii HOpM mnpaBa CHIBAPYXKHOCTI: KOHKYPEHTHE IpPaBO, BaJlIOTHE
PETYITIOBAaHHSI, 3aXHUCT MPaB CIIOKMBAYiB, BU3HAHHS Ta BUKOHAHHS CYJOBHUX PIIICHB

nepxkaB-wieHiB €C, a TakoXX KOHTPOJb 3a apOITpaXHUMH PIIIEHHSMH, CBOOOJIA



nepecyBaHHs o0ci0, TOBapiB, MOCIAYr 1 KamiTauxy, 3a00poHa JHCKpUMIHAILIT
rpomansH €C.

OOrpyHTOBaHO TMO3HUIIK0 CTOCOBHO THYYKOCTI MEXaHI3MY 3aCTOCYBaHHS
3aCTEPEKECHHS MPO MyOTTYHUN MOPSAIOK CYJAOM 3aMUTYBaHOI JepkKaBU SK MiJICTaBU
JUIsL BIIMOBHU Y BU3HAHHI 1 BUKOHAHHI 1HO3€MHHUX CYAOBHX 1 apOITpaKHUX PIIICHb,
[0, 3a YMOBHM CJIJyBaHHS HEMOPYIIHUM TpUHIMIIAM 1 3acajgaMm (30Kpema
HEMPUITYCTUMOCTI TIeperisiAy PIMIEHHS] MO CyTi, HEOOXIIHOCTI BCTaHOBJIEHHSI
CYNMEPEYHOCT1 MyOIIYHOMY TIOPSIIKY BUKJIIOUHO HACIIIKIB BU3HAHHS 1 BUKOHAHHS
TAKOrO pIIIEHHS, JUIIEe SBHOI, I'py0oi, OYEeBUAHOI HECYMICHOCTI OCTaHHIX 13
MaTepiaibHUM a0o0 MpolecyaJbHUM MDKHApPOJHUM NYOIIYHUM TOPSAKOM),
NepIry 4epry CpsMOBaHUN Ha MOXIIMBICTH (DYHKITIOHAJIBHOTO TIPUCTOCYBAHHS 5K
710 0OCTaBMH KOHKPETHOI CHpaBH, TaK 1 JO MIHJIUBHUX COIIaIbHO-TIOJITHYHUX,
MpPaBOBUX Ta EKOHOMIYHMX I[IHHOCTEH, IO CTaHOBJIATH 3MICT IYyOJIIYHOTO
HOPSIKY.

BusznayeHo, mo MexaHi3M 3/1iCHIOBAHOTO CYJOM 3alHUTYBaHOI JepKaBu
IPaBO3aCTOCYBAaHHS MPU BUPINICHHI MUTAHHS CYNEPEYHOCT] pe3yIbTaTiB BU3HAHHS
1 BUKOHAHHS 1HO3EMHOTO CYJOBOTO 1 apOITpakHOTO PIIIEHHS BHYTPIITHBOMY
MDKHApOJHOMY ITyOJIIYHOMY TIOPSIIKY 3aCHOBYETBHCS Ha aHAi31 JOTPUMaHHS
IOPUCAUKIIMHUM OpTraHoM, IO TMPHUHHSAB Take pPIMICeHHS, OCHOBOIIOJOXKHUX
IPOIECYATbHUX BUMOT [0 CIIPaBEJIMBOTO TMPOIIECY, YECHOTO 1 HEYIEepeIKEHOTO
pO3TIIAy CHOpaBH, IO HAIEXKATh 10 MMyOTIYHOTO TMOPSAKY, W, 3 TOYKH 30Dy
MaTepialbHO-TIPaBOBO1  CKJIAJ0BOi, BIAMOBIMIHOCTI pillleHb, BIAOOPAKEHUX Y
PE30IOTUBHIM YacTUHI pilIeHHs, (yHIaMEHTAIbHUM IIHHOCTSAM 1 TMpaBaM, IO
3aXUMIAIOTHCA Yy KpaiHW MICIl BUKOHAHHS Ha PIBHI iX YSBJICHb NPO MyOTIYHUN
MOpSANIOK, C(HOPMOBAHMX HA 3aKOHOJABYOMY piBHI ab0 BTUICHHUX B YCTaJICHIH
CynoBid mpaktuili. Jlie mpuHIUT 3a00pOHU MEPErsaIy iHO3EMHOTO CYIOBOTO a0o
apOITpaXHOTO pIlIEHHA MO CYTi, CyI JepKaBH, A€ 3alUTYEThCS BU3HAHHS 1
BUKOHAHHS 1HO3E€MHOTO PIIICHHS, Ma€ CIpaBy 3 LUIICHUM, BXE «TOTOBUM) Ta

HE3MIHHUM IIpaBO3aCTOCOBHUM aKTOM.



3acHoBytounch Ha mnpaBoBux mno3ulisx Cyay €C, BCTaHOBJIEHO, IO
MEXaHI3M 3acTOCyBaHHs 3acTepexeHHs y mnpaBl €C (yHKIIOHYye JOCTaTHBO
e(dexTuBHO, Ta MOOYJOBAaHUI 3a MPUHIIUIIOM JOAATKOBOro (cydcuaiapHOro), aie
OJIHOYACHO ¥ OOOB’SI3KOBOr0O 3BEpHEHHS N0 myOaigyHoro mnopanky €C npu
MOPYIICHH] HAI[IOHAJIBHOTO MYOJIIYHOTO MOPSIAKY, 3a 30€peKeHHs il BHYTPIIIHIX
MpoleCyaTbHUX HOPM 1 TPaBWI, IO PETJIaMEHTYIOTh IUTAaHHS 3aCTOCYBaHHS
3aCTEPEKCHHS B OKPEMHUX €BPONEUChKUX JepxkaBax. [lpu mpomy chepamu
3aCTOCYBaHHSI 3acTepeXeHHs TMpo myOniyHuit mopsipok €C y aHanizoBaHii
KaTeropii cupas € Ti K OplopuTeTHI cepu nii HopM npaBa CHiBAPYKHOCTI, 110 ¢
npu 0OMEXeHH1 Jii HOPM 1HO3EMHOro MpaBa 3 MOTHUBIB MyOJNIYHOrO MOPSAKY, a
came: KOHKYpPEHTHE MpaBO Ta AaHTUMOHOIOJbHE 3aKOHOAABCTBO, 3aXUCT IpaB
CIIO’KMBAaYiB, 3arajlbHOCOIO3HE PETYJIIOBaHHS BHYTPIIIHBOTO PHHKY TOBAapiB i
MIOCJIYT, TPOIIIOBA TIOJIITHKA Ta JISSKI 1HIIII.

JonatkoBo moBeAeHO, M0 mopu Te, mo mnpaBo €C € YacTHUHOIO
HaIlIOHAJBFHUX CHUCTEM TpaBa KpaiH-uieHiB €C BIACYTHI MIJCTaBH OTOTOKHIOBATH
nyOniuaui nopsgok €C Ta myOIYHHN TOPSIOK JeprKaBU-ydacHUIl CHiUTbHOTH;
BKa3aH1 Kareropii, Mawuu pI3HUU TMOHATIHHUN 1 3MICTOBHHH CEHC OTPUMYIOTH
JuIe €auHy (CHUIbHY) MPOIECyallbHY pealli3allifo, 3a SKOTro MyOJIYHUN MOPSI0K
€C 3anumaeThcsi CaMOCTIHHOIO KOHIIETIIIEI0, a HOro MOPYIICHHS 3aCHOBYETHCA
came Ha IEPBUHHUX 1 BTOPUHHUX akTaX rnpaBa CHuUIbHOTH.

Knrouosi cnosa: nyoniunuii nopsoox, ordre public, misxnapoone npusammne
npaso, npaso €C, 3acmepediceHHs npo NYOAIUHUL NOPSAOOK, BU3HAHHA MdA
BUKOHAHHSL THO3EMHUX CYOOBUX | APOIMPANCHUX PileHb, 3aCMOCYBAHHS IHOZEMHO20
npaea, iHO3eMHUl elleMeHm, OCHO8U NpasonopsoKy Ykpainu, npunyunu npasa,
MINCHAPOOHUY  NYONIYHUL NOPSIOOK, KONIZIUHI HOpMU, MPAHCHAYIOHAIbHUL
nyOniuHULL NOPAOOK, TOPUCOUKYIUHULL OpeaH, 3ACMOCO8HE Npaso, NyONiuHUU
nopsook €C, npuHyunu 3acmocy8aHHs 3ACMEPEeNCeHHs Npo NYONIUHUU NOPAOOK,

lex fori, cyoosa ma apbimpasicna npakmuxa.
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The dissertation is devoted to research and analysis of the main theoretical
legal and practical problems of public policy in private international law of
Ukraine and EU law, issues of interaction and harmonization of public policy of
Ukraine and the EU, as well as the formulation of scientific conclusions and
proposals for improving regulatory approaches, based on the analysis of legislative
and doctrinal sources, judicial practice and modern foreign legal instruments.

It is proposed to consider the concept of a public policy clause in a broad
and narrow sense. Broadly, it is a rule of law that regulates relations complicated
by a foreign element in the case when the application of foreign law or the
execution of a foreign decision (judicial or arbitration) is contrary to the public
policy of the country of the court; in the narrow sense, it is a set of methods of
legal influence (legal instruments) provided by the relevant rule of law by means of
which this rule of law allows to settle relations complicated by a foreign element in
case of conflict of public policy with foreign law or court decision (arbitration
award).

It is proved that the criteria for determining (assessing) by a court or
arbitration the consequences of the application of a foreign legal norm and
establishing its «obvious incompatibility» with EU law are: 1) the presence of
normative guidance at the level of EU acts 2) the affiliation of the disputed legal
relations to the priority areas of private law, in relation to the regulation of which
the rules of EU law will have the property of direct action (consumer protection,

certain aspects of transport, energy law, etc.); 3) «external» to the European legal



order nature of the applicable law — the law of a state that is not a member of the
EU.

It is concluded that in relation to the ratio of categories of public order of the
EU and public policy of Ukraine there is a gradual convergence, approximation of
the elements that make up the content of public policy in the Ukrainian legal
system in relation to EU law. This is due both to belonging to a common space of
legal values through accession to the Council of Europe and the application by
national courts of the Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 and the case law of the European Court of Human
Rights.

It is determined that the mechanism of law enforcement exercised by the
court of the requested state in resolving the issue of contradiction of the results of
recognition and enforcement of a foreign court and arbitral award to domestic
international public policy is based on the analysis of compliance with the
fundamental procedural requirements belonging to public policy and, from the
point of view of the substantive component, the conformity of the decisions
reflected in the operative part of the decision with the fundamental values and
rights protected in the country of execution at the level of their ideas of public
policy formed at the legislative level or embodied in established case law. The
principle of prohibition of review of a foreign court or arbitral award in essence
applies, by the court of the state, where the recognition and execution of a foreign
decision is requested, deals with a holistic, already «ready» and unchangeable
enforcement act.

It is established that the restriction of the application of foreign law on the
grounds of contradiction of public policy of the EU is carried out precisely in view
of national public policy, while the reference to violation of public policy of the
EU is an essential but subsidiary tool; this is due to differences in law enforcement
mechanisms for recourse to the public policy clause: when restricting the
application of foreign law on the grounds of public policy, the clause is applied at

the stage of legal qualification — selection and analysis of law, when the court of an



EU Member State finds incompatible with foreign law, taking into account the
principles of EU law integrated into domestic law, and chooses the appropriate
applicable substantive law to decide on the merits.

It was found that Ukrainian courts do not recognize as a violation of public
policy an unreasonable reference of the debtor, who opposes the recognition and
enforcement of a foreign arbitral award, the importance of its economic activities
for the interests of the state, its defense complex, human rights and health, welfare
and similar statements. Such a voluntaristic interpretation of the content and
purpose of public policy by debtors indicates their desire to avoid enforcing a
lawful decision, equating the notion of «state interests», even if such are present
and related to the activities of relevant state enterprises, with the concept of public
policy. After all, the execution of lawful decisions, judicial or arbitral, adopted in
compliance with the fundamental procedural principles of fair administration of
justice, is one of the components of the public policy of a developed democracy,
including Ukraine. Recourse to the public policy clause to avoid contractual
liability established and proved by a jurisdiction in a decision that has entered into
force contradicts the principles of international public policy, creating a situation
of legal uncertainty for foreign counterparties, threatening the deterioration of the
investment climate and general business. Also in such an attempt to persuade the
debtors to apply the public policy clause is the threat of abuse of the exclusivity of
this institution, turning it from a flexible tool to protect major state, legal and
public values, to avoid unfavorable for the debtor, but fair and legal, foreign
judicial and arbitration awards.

The thesis is argued that the application of the public policy clause should be
carried out according to a certain algorithm, which provides for the application by
the law enforcement agency of seven successive stages: (1) the application of the
conflict rule of the court; (2) search for a foreign substantive law; (3) establishing
the content of a foreign substantive law; (4) assessment of the consequences of the
application of foreign substantive law; (5) detection of «manifest incompatibility»

with the national public policy of the country of the court; (6) justification of non-



application of foreign substantive law; (7) the application of the substantive law of
the country of the court or other applicable law.

Based on a study of the law enforcement practice of Ukrainian courts on
recourse to the public policy clause restricting the application of a foreign legal
norm, the tendency to incorrect application of the latter and categorical confusion
with circumvention of the law and supra-imperative norms is indicated. Thus, the
courts refer to the provisions of the Law of Ukraine on PIL regarding the
circumvention of the law and the effect of mandatory rules, and, most importantly,
do not establish the conditions for applying the public policy clause: clear
incompatibility of the consequences of applying foreign law to public policy in
Ukraine.

It is established that the public policy of the EU, first of all, covers the areas
of priority of Community law: competition law, currency regulation, consumer
protection, recognition and enforcement of judgments of EU member states, as
well as control over arbitration, freedom of movement of persons, goods, services
and capital, the prohibition of discrimination against EU citizens.

The position on the flexibility of the mechanism of application of the public
policy clause by the court of the requested state as grounds for refusal to recognize
and enforce foreign court and arbitral awards is substantiated, which, provided that
inviolable principles are followed consequences of recognition and execution of
such a decision, only obvious, gross, obvious incompatibility of the latter with the
substantive or procedural international public policy, primarily aimed at the
possibility of functional adaptation to the circumstances of a particular case and to
changing socio-political, legal and economic values, which constitute the content
of public policy.

It is determined that the mechanism of law enforcement exercised by the
court of the requested state in resolving the issue of contradiction of the results of
recognition and enforcement of a foreign court and arbitral award to domestic
international public policy is based on the analysis of compliance with the

fundamental procedural requirements belonging to public policy and, from the



point of view of the substantive component, the conformity of the decisions
reflected in the operative part of the decision with the fundamental values and
rights protected in the country of execution at the level of their ideas of public
policy formed at the legislative level or embodied in established case law. The
principle of prohibition of review of a foreign court decision or arbitral award in
essence applies by the court of the state, where the recognition and execution of a
foreign decision is requested, deals with a holistic, already «ready» and
unchangeable law enforcement act.

Based on the legal positions of the Court of Justice, it is established that the
mechanism of application of reservations in EU law works quite effectively, and is
based on the principle of additional (subsidiary), but at the same time mandatory
recourse to EU public policy in violation of national public policy, procedural
norms and rules governing the application of the reservation in some European
countries. At the same time, the areas of application of the EU public policy clause
in the analyzed category of cases are the same priority areas of Commonwealth law
as the restriction of foreign law on public policy grounds, namely: competition law
and antitrust law, consumer protection, all-Union regulation of the internal market
of goods and services, monetary policy and some others.

It is further demonstrated that even though EU law is part of the national
legal systems of the EU Member States, there is no reason to equate the public
policy of the EU with the public policy of a Member State of the Community;
these categories, having different conceptual and substantive meaning, receive only
a single (common) procedural implementation, in which the public policy of the
EU remains an independent concept, and its violation is based on primary and
secondary acts of Community law.

Key words: public policy, ordre public, private international law, EU law,
public policy clause, recognition and enforcement of foreign judicial and arbitral
awards, application of foreign law, foreign element, fundamentals of Ukrainian
law, principles of law, international public policy, conflict of law rules,

transnational public policy, jurisdictional body, applicable law, EU public policy,



principles of application of the public policy clause, lex fori, judicial and

arbitration case law.
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