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BiI0yJ1ach Y XMEJIbHUI[bKOMY YHIBEPCUTET] YIpaBIiHHS Ta npaBa 23—24 nucronajaa
2015 poxy.
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“YomupHnaoysami oCiHHI 10OpUuOUYHi yumanusa’ He 3a62cou NoOLIAE OYMKY VYACHUKIG
KOH(epenyii.
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niOpO30LNU BUUUX HABYATILHUX 3AKIA0I8 | HAYKOBUX YCMAHO8, AKI PeKOMEHOY8alu Yi
mamepianu 00 OpyKy.
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TEOPIJ TA ICTOPIA JEPXKABI 1 IIPABA
ICTOPLI ITOJITTUYHUX 1T ITIPABOBVX BUEHD
DOUIOCODII ITPABA

Anopeituyee Bonooumup leanosuu,
3a6i0ysay Kagheopu yusinbHo2o ma cocnodapcvkozo npasa HI'Y,
00KMOop 10pUOUYHUX HAYK, npoghecop, akademix HAIIpH Ykpainu,
Oepoicasruil paonux rocmuyii 111 knacy, 3acnyscenuil opucm Ykpainu

AHTPOIO3AXHUCHA ®YHKIISAI CACTEMHU ITPABA YKPAIHMU:
CTAH TA HEPCIIEKTUBHU ITPABOBOTI'O 3ABE3IIEYEHHSA

1. Ilpaeosuit 3axucm nwounu, it dcumms, 300p08°a, 6€3neKu — 0CHOBONOJIOHCHUI NPUHUUN
ma npu3Hauenna cucmemu npaea Ykpainu

Ile ocHOBHMI HampsiM JisUIbHOCTI 1 (YHKLIOHYBAaHHS JiepKaBH Ta CTBOPEHHS 1 peamizamii
mpaBa YKpaiHM. MIATBEPDKCHHSAM IIl€i TE3W € aHajli3 YWHHOTO 3aKOHOJABCTBA YKpaiHU, sKe
nependavae TMpPaBOBE CYMPOBOMKEHHS 1 TapaHTyBaHHSA aHTpomHo3axucHoi (yHKHil y mporeci
[IPaBOBOI'O PETYJIOBAHHS IPABOBIAHOCUH, TapaHTyBaHHS 3aXUCTy JIOJUHU Bl MPUPOJHUX Ta
AHTPOTIOTCHHUX PHU3UKIB, BUKIUKIB CYYacCHOTO PO3BUTKY JEpXKaB 1 CHCTEMH iX MPaBOBOIO
peryJtoBaHHS.

HaBeneno okpemi Mojeni MpaBOBOTO ONOCEPEIKYBAHHS aHTPOMO3aXxMCHOI (yHKUii B
Cy4aCHHX yMOBax.

Koncmumyyitino-npasoee 3abesneuennsn. Koncmumyyisn Yxpainu nepeobauac cneyianbHy
HOPMY, SIKA 3AKPINIIOE, WO J0OUHA, 1T HcUumms i 300p0o8 s, yecmy i 2IOHICMb, HeOOMOPKAHHICMb |
Oe3nexa BU3HAIOTHCA B YKpaiHi HANBUIIIOO COIIATBLHOO MIHHICTIO (KYpcHB Miil — B.A.).

Yactuna apyra crarti 3 (ikcye, Mo yTBEpKEHHS 1 3a0e3medeHHs mpaB 1 CBOOOI JIFOIUHU €
TOJIOBHUM OOOB’SI3KOM JIEpKaBH.

Crarta 16 3abe3nedyeHHs] €KOJIOTIYHOI O€3MeKy 1 MATPUMAHHS €KOJIOTIYHOI pIBHOBAaru Ha
Teputopii YKpainu, nogosnaHHs HactiIkiB YopHOOUIBCHKOI KaTacTpodu — KaTacTpodH MIaHETapHOTO
MaciTady, 30epexeHHs1 reHopoHy YKpaiHu € 0608 si3xkom Oepaicasu (KypcuB Miid — B.A.).

Crartsa 27 rapanTye KOKHOMY HEBil €MHE MpaBo Ha XUTTA. OOOB’SI30K JEp>KaBU 3aXHIIATH
KUTTS JTFOJUHHU.

Cratta 29 nporoJjourye KOXHii JI0AMHI TPaBO HA OCOOUCTY HEJJOTOPKAHHICTb.

Cratts 49 npaBo KOXKHOIO HA OXOPOHY 3J10POB 4.

Cratrs 50 npaso xooducHoz2o Ha besneume O dHcumms i 300p08°s, O0BKLLIA, BIIIIKOTYBAHHS
IIKOJIM, 3aM0/IITHOT MOPYUIEHHSIM 1IbOTO IIpaBa.

I3 BuKIaZEHOro OYEBHJIHO, IO AHTPOMO3AaXHCT BHUCTYNAE BAXIUBOIO  @YHKYICIO,
KOHCMUMYYIliHO-Npageo8o2o pe2ynioeanHs, MO € BHU3HAYAIbHUM YHUHHUKOM IS PO3BUTKY IHOTO
HanpsMy PaBOBOTO PETYJIIOBAHHS 1 320€3MEUCHHS B TaJly3€BOMY 3aKOHO/IaBCTBI.

1I. I[uginvno-npasosi acnekmu:

I'maBa 21. ,,OcobucTi HEMaHOBI MpaBa, 10 3a0€3MEUyIOTh NMPUPOJAHE iCHYBaHHS (Pi3MuHOL
ocobu”.

Crarta 281 ,,IIpaBo Ha XUTTS .

Crarta 282 ,,IIpaBo Ha ycyHEeHHS HEOE3MEKH, sIKa 3arPOXKY€ KUTTIO Ta 3I0POB’10”.

Crarta 283 ,,IIpaBo Ha 0XOpOHY 340pOB’ s

Crarta 285 ,,IIpaBo Ha iH(OpMaIlito Mpo CTaH CBOTO 3z[op0B’;1”.

Crarta 286 ,,IIpaBo Ha TAEMHUIIO [TPO CTAH 3710POB’ ST

Crarta 293 ,,IIpaBo Ha O6e3neyHe IS KUTTS 1 310pPOB S ,Z[OBKiJ'IJ'I}I”.



[{uBinpbHE 3aKOHOJABCTBO 1 TMpaBO 3a0e3nedye IMHPOKUA CIEKTP CYO’€KTHBHHX IIpaB
IpOMaJIsSH, TIOB’SI3aHUX 13 OXOPOHOK 370pOB’S, JKUTTS Ta OCOOMCTOI O€3IeKH, CIpuse peaizarlii
aHTPOIO03axXUCHOI (PyHKIIT y cucTemi npaBa YKpaiHu, IpuTaMaHHUMU HOMY 3ac00aMu Ta TapaHTiIMU
MIPABOBOIO CIPSIMYBAHHS.

€ HEBII’€MHUM y CHUCTEMI NPABOBOTIO 3aXUCTY JIOJAMHHU, il KHUTTS, 3M0pOB’sl 1 Oe3meKu B
yMOBax MPUPOJHOTO iCHYBaHHA (i3WYHOI 0OCOOM, TPABOBHUM IHCTPYMEHTOM 3a0€3MedYeHHS yMOB
MPUPOJTHOTO CEPEIOBUIIA /ISl KUTTEISIBLHOCTI JIIOJUHU, BaXJIMBUM 3ac000M y CUCTeMi peaizaiii
AHTPOITO3aXHUCHOI (DYHKIIII.

II1. Exonozo-npasose 3abe3nedyeHHs AHMPONO3AXUCHOI (YHKYIl — eaxciueuil Hanpam
AHMPONO3axucmy 3aco0amu eKo102iuH020 npaea i 3aKOHO0A6CmMea

Ha me cnopsMoBaHi mpunmucH HHU3KM MPaBOBUX HOpM 3akoHy Ykpainu ,lIpo oxopony
HAaBKOJIMIITHBOTO TPHUPOAHOTO cepenoBuina’” Bim 25 yepBHsA 1991 poky (mami — 3akoH Ne 1264-XII)
(¥foro moabIIUX 3MiH Ta IOTIOBHEHB ).

1. Ha peamizartiito i rapaHTyBaHHSI aHTPOIIO3aXUCHOIT (DYHKIIIT CIIpsIMOBaH1 IIPHUITMCH CTATTI 3
BKAa3aHOTO 3aKOHY ILJISIXOM:

a) rapaHTyBaHHS €KOJIOTIYHO OE3MEYHOT0 CEPEIOBUILA IS JKUTTSA 1 3I0POB’ S JIIOINHU;

0) 6e30mIaTHICTh 3arajJbHOT0 BUKOPUCTAHHS MPUPOTHUX PECYPCiB;

B) NIPIOPUTETHICTh BUMOT €KOJIOTT1YHOT O€3MEeKH.

2. ["apanTyBaHHS aHTPOIIO3aXUCTY y CUCTEMI IIPABOBOi OXOPOHU HABKOJIHMIITHHOTO
MIPUPOTHOTO CEPEIOBHUIIA, BU3HAYCHO YaCTHHOO TpeThoto cTatTi 5 3akony Ne 1264-XII po Te, 110
,,JIEP’)KaBHIN OXOPOHI BiJl HETATHBHOTO BIUTUBY HECTIPUATIUBOI €KOJIOTIYHOT 0OCTaHOBKH ITiJUIATAIOTh
3JI0POB’SI 1 JKUTTS JIFOJICH .

3. 3akpinnenns nakemy eKoa02iYHUX NPAe cpomMadsH y CTaTTi 9 boro 3aKoHy, IO HAJa€e
Cy0’€KTUBHY MOKJIUBICTB!

a) Ha be3neune 05 U020 Hcumms i 300p08 51 HABKOIUUWHE NPpUpooHe cepedosuye (KypcuB Mii
— B.A.) Ta rapanrii peanizamii uporo npasa, BU3HaueHUMHU cTaTTsiMu 10-11 BkazaHoro 3akoHy Ta
JOTPUMAHHS EKOJIOTIYHHX BHUMOT, BHUMOT EKOJIOT1YHOT O€3MeKH, BCTAaHOBJICHHX cTaTTsimMu 50-59
3a3Ha4YeHOT0 3aKOHY, 3aCTOCYBAaHHSIM MPHUIKCIB, BCTAHOBJICHUX CTATTIMU 69-70 3aKOHY ITPO OXOPOHY
HABKOJIMILIHBOTO MPUPOJIHOTO CEPEOBUINA, 1HIIMMU aKTaMHU €KOJIOTIYHOTO 3aKOHOJABCTBA, 30KpemMa
Konekcom nuBinbHOTO 3axucTy YKpainu Big 2 »koBTHA 2012 poky 3aco0amu LHUBILIBHOTO 3aXUCTY — K
byHKIii nepkaBH, CHPSIMOBAHOI HA 3aXHCT HACEJCHHS, TEPUTOPii, HABKOJIUIIHBOTO MPHUPOIHOTO
cepeloBHIlla Ta MaiHa BiJ HaA3BUYAHHUX CHUTyallid WIISXOM 3aro0iraHHs TaKUM CHUTYaIlisiM,
JKBIAIi iX HACHIAKIB 1 HaJlaHHS JIOTIOMOTH MOCTPaXJAIMM Y MUPHUN Yac Ta B OCOOJHMBUMN TIEpioJ
(crarTs 4) Ta rapaHTyBaHHS 1 3a0€3MEUYECHHS JIEP>KaBOI0 KOHCTUTYLIMHUX MpaB rPOMaJsSH Ha 3aXHCT
KUTTS, 3JI0pOB’Sl Ta BJIACHOCTI, NPIOPUTETHOCTI 3aBAaHb, CIPSIMOBAHMX Ha PATYBAHHS JKUTTS Ta
30epekeHHs 30poB’ s rpoMajam (MyHKTH 1, 3 cTarti 7).

4. OcHoBHI 3acanu (cTpaTeris) AepKaBHOI €KOJOTTYHOI OJITUKK YKpaiHU Ha Nepiof 10
2020 poky, 3aTBepakeHi 3akoHoM Ykpainu BiJ 21 rpyans 2010 poky cepen NpiOpUTETHUX HAIPSIMIB
1€1 TOJITUKH, HAMIYEHO MIAroTOBKY /10 2015 poky nep:kaBHOT IIIbOBOT MPOrpamMu OLIIHKU Ta
3ano0iraHHs pU3KMKaM, 30KpeMa 3/10pOB’ 10 HacelleHHs! Y KpaiHH BiJl YNHHHKIB HABKOJIHUIITHHOTO
IIPUPOJIHOTO CEPEOBHUILA, 1110 3yMOBUTH 3aCTOCYBAHHS METOJOJIOTIT OLIIHKU PU3HKY 1 3alPOBaIKEHHS
10 2020 poKy IHTEIpOBAHOTO YIPABIIHHS €KOJOTIYHUM PU3UKOM Y TOMY YHCIIi HA BUMAIKU
Ha/I3BHYAIHUX €KOJOTIYHUX CUTYAIliil TEXHOTEHHOTO Ta TIPUPOJTHOTO XapaKTepy.

HaBenene 3ymOBIIOE TpaBOBY HAyKy IMEPErVISHYTH CUCTEMY HOPMAaTHUBHO IIPaBOBOTO
pErytoBaHHS BITHOCHH, MIOB’A3aHMX 13 3aXUCTOM JIFOJIMHU 11 30POB’S 1 )KUTTS BIJ PI3HUX MPUPOJTHUX
Ta TEXHOTEHHMX (PAKTOPIB LUIAXOM pO3POOJIEHHS Ta YINPOBOKEHHS EKOJOTIYHUX CTaHAApTiB,
HOPMATHBIB Ta IHIIMX BaXXEIB, COPSIMOBAHUX Ha 3aXUCT JIOJIWHU, il 370pOB’S, KUTTSA 1 OE3MEKH,
CTBOPEHHS BIJMOBIIHMX MPABOBHX TapaHTIH MIOJO 3aXHUCTy BIANOBIIHUX YMOB >KUTTEIISIBLHOCTI
JIIOJIUHU Y TIPOIIEC] CTAJIOro PO3BUTKY.

3axono0ascmeo npo 0XOpoHy 300p08’a, 3a0e3neueHHs CAHIMAPHO20 mda enioemiuHo2o
O1azononyyus HacenenHs NepeadavaloTh OCHOBHI 3aCaJH 3aXKCTY 3/10pOB’S, XKUTTA 1 Oe3neKu JoeH,
O3JI0OpOBJIEHHS YMOB iX >KUTTeIisuIbHOCTI. Ckaximo, 3akoH Ykpainu ,,IIpo oCHOBM 3aKOHOAABCTBA



VKpaiHu 1mpo 0xOpoHy 3m0poB’s” Bim 19 mmcromama 1992 poky! Bu3Hawae ,310poB’s” SK CTaH
MOBHOTO (Di3UYHOTO, MCUXIYHOTO 1 COIIAJIBHOTO OJAronosy4dsi, a He TIIBKH BiJACYTHICTH XBOPOO 1
¢bi3n4YHMX BaJ, MPaBO Ha AKe nepeadavae:

a) KHUTTEBHH PIBEHb, BKIIOYAIOUH 1KY, OJIAT, )KUTIIO, MEAMYHHH JOTIISA, COlliabHe
o0cIiryroByBaHHs 1 3a0€3MeUeHHs, SKUM € HeOOX1THUM JUTS MIATPUMAHHS 37J0POB’ S JIIOCH;

0) besneune 05 Hcummsi i 300p08°si HABKOJUWHE NPUpoOHe cepedosuye (KypcuB Mil —
B.A));

B) caHiTapHO-EIiIEMIUYHe 0JIAromoIyqus TEPUTOPIi 1 HACEIEHOTO MYHKTY, JI¢ BiH MPOKHUBAE;

r) Oe3reyHi 1 310pOBi YMOBH TIpalli, HAaBYaHHS, MOOYTY Ta BiIIOYHHKY;

b1 JIOCTOBIpPHY Ta CBOEYACHY 1H(OpPMAIIiI0 PO CTaH CBOTO 3/I0POB’S 1 3JI0POB’ sl HACEIICHHSI,
BKJTIOYAIOUH iICHYIOUI 1 MOXJINBI ()aKTOPH PU3UKY Ta iX CTYIIIHb;,

e) KBaTiiKOBaHy MEIMYHY JIOTIOMOTY, BKJIIOUAIOUX BUTBHUMA BHOIp JTiKaps, BUOIp METOIIB
JKyBaHHS BIATIOBIAHO 10 HOTO PeKOMEHAAIIH 1 3aKJIaly OXOPOHH 3710pOB’S;

K) y4acTh B YNPaBJIiHHI OXOPOHOIO 37I0POB’sI, 0OTOBOPEHHS MPOEKTIB 3aKOHOAABYHMX aKTIB Y

it cepi, MOKIMBICTH 00’ €JTHAHHS B CIIELiaIi30BaHi TPOMAJICHKI OpraHi3aiii, IpaBOBHI 3aXHUCT BiJ
OyIb-SKHX MOCSATaHb, BIIIKOAYBAHHS 3aIIOiSTHOT IIIKOIU, OCKApKEHHS HEMPABOMIPHUX PIIlIeHb 1 A1i
MpaliBHUKIB, 3aKJIa/liB Ta OPraHiB OXOPOHHU 37I0POB’ s, MOKJIMBICTb IPOBEICHHS HE3aJIEKHOT
MEINYHOT eKCIIEPTU3H.

3a3HayeHU 3aKOH 3aKpIIUIIOE TapaHTil MpaBa Ha OXOPOHY 370pOB’s, pealizallilo BKa3aHHX

paB TpoMajiaM y ik cdepi y Takux dpopmax:

a) CTBOPEHHS PO3Tally’KEHOI MEpEXi 3aKJIaiB OXOPOHH 3[I0OPOB’s;

0) opraHizallii i IPOBEICHHS CUCTEMH IEP)KaBHUX 1 TPOMAJCHKUX 3aXOIB IIOJI0 OXOPOHHU Ta
3MILHEHHS 3/I0POB’s;

B) HaJaHHJA BCIM TpOMaJsfHaM TapaHTOBAHOIO PIBHA MEIUYHOI JOMOMOTH Yy 00cs3i, IO
BcTaHOBIIOEThCA KabineTom MiHicTpiB Ykpainu;

I') 311 CHEHHS Jep>KaBHOIO 1 MOXJIMBOCTI TPOMaJCBKOrO KOHTPOJIIO Ta Harisay B cdepi
OXOPOHH 3/10pOB’s;

J1) oprasizauii JAep>kKaBHOI cUCTeMM 30MpaHHS,00pO0KM 1 aHaji3y COLIaJIbHOI, €KOJOTIYHOI Ta
CHeliaIbHOT MEIMYHOI CTaTUCTUYHOI 1H(OopMallii;

€) BCTAHOBJIGHHS BiJIMOBINAJIBHOCTI 3a MOPYIIEHHS MpPaB 1 3aKOHHUX I1HTEPECIB I'POMAJSIH y
chepl 0XOpOHU 310pOB’s (CTATTA 7).

3akoH Ykpainu ,,I1po 3abe3neyeHHs caHITapHOTO Ta €MiIeMIYHOro 6Jaromnoyyydst HaceiaeHHs
B 24 motoro 1994 poky? 3akpimnoe mpaBo rpoMajsH Ha Ge3NedHi 11 310pOB’S 1 KUTTS XapdoBi
NPOAYKTH, MMUTHY BOJIY, YMOBH Ipalli, HAaBUYaHHs, BUXOBAHHS, MOOYTY, BIIMOYMUHKY Ta HABKOJIUIIHE
MIPUPOJHE CEPEOBUIIE, TOOTO YMOBH KUTTENISUIBHOCTI JIFOAUHHU, K CYKYITHOCTI OO’€KTIB, SIBHIII,
(bakTOpiB HABKOJHUIIHBOTO IMPHUPOJHOIO CEpeAOoBUIIA (IPUPOAHOTO 1 IUTYYHO CTBOPEHOrO), IIO
0e3rocepelHbO OTOUYIOTH JIIOJMHY 1 BHM3HAYalOTh YMOBHU 1i NpPOXKMBAHHS, XapuyBaHHS, Npalll,
HaBYaHHS, BUXOBAaHHS, BIAMOYUHKY.

3aKOH periiaMeHTye OCHOBH JICP)KaBHOTO PETYJIOBaHHS IMOMO 3a0e3MeveHHs 3a3Ha4eHOTO
Cepe/IoBUINA NUIIXOM 3/ ICHEHHS Tiri€HIYHOI perjiaMeHTallii 1 JAep)kaBHOI peecTpalii HeOe3neuHux
(hakTOpiB, MPOBEICHHS IEPKABHOI CaHITAPHO-EMIAEMIOIOTTYHOI €KCIIEPTU3H, JIIICH3yBaHHS, BUMOTH
11010 OE3MeKH Ta OXOPOHH 37I0pPOB’S 1 KUTTA Yy IpOIeci cTaHAapTH3allii, HOpMyBaHHs, 3IHCHEHHS
IHITMX BUIB MISUTBHOCTI, 37JaTHUX HETaTHBHO BIUIMBATH HA 3JI0POB’S 1 KUTTS JIIOJWHH, BHU3HAUYAE
CTaTyC  CaHITapHO-CMiJEMIONOTIYHUX CIyKO0  YKpaiHM, TOpSAOK 3[iMCHEHHS  CaHITapHO-
eMiIeMIONIOTIYHOTO HAIJISIly, BHU3HAYA€ OCHOBHI IIPABOIMOPYILEHHS, SIK M1JCTaBU FOPUIUYHOI
BiJIMOBIAANILHOCTI Y 1iid cepi.

[To-ngpyre, 1€ MOXIMBICTH ydacTi y po3poOIli, 0OTOBOpPEHHI Ta TPOMAJICHKIN EKCHepTH3i
MPOEKTIB MpOrpaM 1 IJIaHiB 3a0€3MeYeHHs] CaHITapHOIo Ta €MiJeMIYHOro OJIaronoay4us HaceJIeHHS,
BHECCHHSI TIPOTIO3HIIIN 3 IIUX MUTaHb J0 BIAMOBITHUX OPraHiB; BIIIIKOMAYBAHHS IIKOAM, 3aBIaHOI iX
30POB’I0 BHACHIIOK MOPYILIEHHS MiANPUEMCTBAMU, YCTaHOBAMHM, OpraHi3alisiMH, TIpPOMaJsTHAMU

! Bigomocti BepxosHoi Pagu Yxpainu. —1993. — Ne 4. — Cr. 19.
2 Binomocri BepxosHoi Pagu Ykpainu. — 1994, — Ne 27. — Cr. 218.



CaHITapHOTO 3aKOHOJIAaBCTBA; JOCTOBIPHY 1 CBO€YacHy I1H(oOpMaIil0 MpPO CTaH CBOTO 370pOB’S,
3JI0pOB’sl HACEJICHHSI, @ TAKOXK PO HASIBHI Ta MOXJINB1 (PAKTOPU PU3HKY Ui 3/I0pOB’S Ta iX CTYIIHb.

Ha 3axuct 3a3HadeHUX MpaB TPOMAJSH CHPSIMOBAaHA JiSUTBHICTH CIIEIaJbHO YIOBHOBAKEHUX
OpraHiB BUKOHABYOI BJIaJ{ II0JIO TIT€HIYHOI perjlaMeHTallii Ta JAep)KaBHOI peecTpallii HeOe3MmeuHnx
dakTopiB, JEp>KaBHOI CaHITAPHO-CIIIEMIOIIOTIYHOI EKCIEePTU3H, JIICH3YBaHHSI TOCIOJAPCHhKOL
TISUTBHOCTI, TOB’S3aHOT 3 TMOTEHILIMHOI0 HEOEe3MeKO M 3I0pOB’S JIOAEH, CTaHaapTHU3allis Ta
HOPMYBAHHS 1 BUMOTH O€3TEKH JIJIsi 370POB’SI 1 KUTTSI HACETICHHS] Y HUX, BUMOTH J0 TOCIOIapChKO-
MMATHOTO BOJIOTIOCTAYaHHS 1 MICI[b BOJIOKOPUCTYBAHHS, TITi€HIYHI BUMOTH JI0 aTMOC(HEPHOTO MOBITPS
Yy BUPOOHUYOMY Ta )KUTIOBOMY CEPEIOBHUIIlI, YMOBH BUXOBAHHS Ta HABYAHHS, 3aXHCT HACEIICHHS BiJI
IIKIJTABOTO BIUIMBY IIyMy, 1OHI3YIOUOTO BHUIPOMIHIOBAaHHS Ta IHIIKX (QI3UYHUX (PaKTOPIB,
3HEMIKO/DKEHHSI XIMIYHHMX pPEYOBMH 1 wMarepianiB, OiojoriyHmx 3aco0iB, MeIWYHa JOIOMOra,
npodiakTHKa Ta  JIKYBaHHs, [ISJIbHICTb  CaHITAPHO-EMiAEMIONOTIYHOI  OIlIHKHM,  HarJsj,
BIITOBIJAJIBHICTE.

[Ipu mpoMy, miJ CaHITAPHUM Ta eMiJeMiYHAM OJIaroMmoIyddsiM HACEJICHHS PO3YMIEThCS CTaH
30POB’Sl HACEJCHHA Ta CEpPEeNOBHINA  KUTTEMISUIBHOCTI JIIOAWHH, TPH SKOMY TOKa3HHUKH
3aXBOPIOBAHOCTI MepedyBalOTh Ha YCTAJIEHOMY pIBHI AJIA JaHOI TEPUTOPii, YMOBU MPOKUBAHHS
CTIPUSTIUBI JJIS1 HACEJCHHs, a MapaMmeTpHu (DakToOpiB CEpeOBHUINA KHUTTEMISIIBHOCTI 3HAXOMATHCS B
MeXax, BU3BHaYeHHUX CaHITApHUMU HOPMaMHU.

[kigmuBUi BIUIMB Ha 3J0POB’S JIFOJAWHU — BIUTMB (PAKTOPIB CEPEOBUINA JKUTTEMISUIBHOCTI,
[0 CTBOPIOE 3arpo3y 3A0POB’I0, KUTTIO ab0 Mpare3gaTHOCT JIIOAWHU YU 3J0pOB’I0 MalOyTHIX
MTOKOJTiHb.

OTxe, WOETHCSA TPO 3arpo3y, HeOE3MEUHY IS 3/I0POB’S 1 JKUTTS JIFOAUHHU, TOOTO BiIMOBITHUN
peanbHUA PU3HK [T YCTAIEHOTO (PYHKI[IOHYBaHHS OPTaHi3My JIFOAMHU.

MosxHa cka3aTu, L0 SIKICTh KHUTTA 1 37J0pPOB’S — 1€ PIBeHb IOPUANYHUX MOKIUBOCTEH Yy
JepXaBl 11010 OTPUMAHHS PI3HOMAHITHUX JKUTTE€3a0€3MeuyBaJIbHUX MOCIYTI Uil PEaJTbHOrO
3a0e3MeyeHHs )KUTTEBO BAKIMBUX MOTPEO Ta iHTEPECiB JTIOIMHH.

A BiATaK, HEeoOX1JHA Yy3TrOJKE€Ha CHCTEMa IPAaBOBUX TapaHTIid, JEp>KaBHOTO 3a0e3neueHHs
HapoAy YKpaiHu, BIAMOBIAHO 10 3aJeKJIapOBAaHUX TMpaB JIOJWHU Yy YMHHOMY 3aKOHOJABCTBI Ha
MiJICTaB1 BCTAHOBJICHUX COIIAJIbHUX Ta €KOJIOTIYHUX CTaH/IapPTIB OE3MeKH.

3a MeXaMu IMX MOKa3HUKIB ICHYe peajbHa HeOe3leka, 10 CTa€ 3arpo30i0 i 370pOoB’S i
KUTTS JIIOJIEH, sIKa 0OYMOBIIIOE JOUUIBHICTh KOPEKIlii MPUIKCIB CUCTEMH TpaBa 100 BiABEPHEHHS
HeOe3MeKH, MPOBEACHHsS YITKO BHU3HAYEHUX peaOlmiTalliiHMX 3axoJliB, BU3HAUYEHHS aJeKBATHOTO
[IPABOBOTO DPEKUMY O€3MEeYHOr0 OTOYEHHsI ICHYBAaHHS JIIOJMHU B 3aJIEKHOCTI BiJl (aKTOpiB
MIPUPOJIHOTO 1 TEXHOTEHHOT'O XapaKTepy.

MokHa 3a3HAYUTH PO T€, MO SIKICTh KUATTS, 370POB’S JIIOJUHU MOXITHBI BUKITIOYHO B MEXaxX
0€3MeYHOro COILIaTbHOTO 1 MPUPOJHOTO CepefOBUIIA, HA 110 1 TOBUHHA CIIPSMOBYBATHUCA JIep KaBHA
3aKOHOTBOpYA 1 HOPMATHUBHO-TIPABOBA TMOJIITHKA, OCKIIBKH OOOB’S30K 3a0€3MedyBaTH €KOJIOTTUHY
Oe3meKy JTI0IUHH MOKIAAa€ThCS Ha JIepKaBYy, sIKa JJIs Hel CKIIa/la€ HAMBHIILY COIiabHY I[IHHICTD.

Hopmamueno-npaeoei akmu, AKi U3HAUAIOMb NOJIMUKY 0EPHCABU WL000 3a0e3neYeHHs
npaeg n1OuUHU, cmpameciio CmMano20 po3GUMKY ma 3axXuuyeHicmy a100UHU, i1 npaé Ha dcumms i
300p06’°a

Ceped HopmamueHo-npasosux akmie 3a3HAYEHO20 CUPAMYBAHHS CIi0 HA36AMU.

1. Hanionaneny crparerito y cepi npas moauHu. 3aTtB. Yka3om [Ipesunenta Ykpainu Bijg
25 cepmas 2015 poky Ne 501 (Vpsimouii Kyp’ep. — 2015. — 2 BepecHs. — Ne 160);

2. Crparerist cTanioro po3BUTKy ,, Ykpaina — 2020, 3aTB. Yka3om Ilpe3unenta Ykpainu BiJ
12 ciuns 2015 poky Ne 5 (Ypsinosuii Kyp’ep. — 2015. —15 ciuns. — Ne 6);

3. Boenna noxtpuna Ykpainu. 3atB. Ykazom [Ipesunenta Ykpainu Big 24 Bepecus 2015
poky Ne 555 (Ypsnosuii Kyp’ep. — 2015. — 26 Bepechsi. — Ne 178).

CporoziHi 11e OCHOBOTOJIOXHI TOKYMEHTH, SIKI BU3HAYaIOTh CTpATeriuHi HampsAMH “‘JeprKaBu
VYkpaiHa” B KOHTEKCTi BUPIIIICHHS MPOOJIEM MOAATBIIIONO PO3BUTKY.

[To-nepie, cTpaTeris cTaqoro po3BUTKY 0a3yeThCsl HAa MpUHIMNAX, 3aKpiuieHnx B KonBeHmii
,P10-92”, 1110 BU3HAYA€ HACTYIHI BEKTOPH MOCTYMAIBHOTO PYXy YKpaiHu:

1. BexTop po3BUTKY.



no

Bexkrop 6e3nexwu.
3. BekTop BiMOBIIaIBLHOCTI.
4. BexTop ropaocri.

30kpeMa, BEKTOp O€3MeKH pO3IIIANAEThCS SIK 3a0e3MeUeHHs rapaHTid Oe3leKu JeprkKaBH,
0i3Hecy, TPOMAJISIH, 3aXHUIIEHOCTI IHCTUTYIIIH 1 MPUBATHOI BJIACHOCTI. YKpaiHa Ma€ CTaTH JepiKaBolo,
10 37]aTHAa 3aXHUCTUTH CBOi KOPJIOHHM Ta 3a0e3ledyBaTh MUpP HE TUIbKM Ha CBOIM TepuTopii, a i y
€BPOTEHUCHKOMY PErioHi.

BusHauanbHOIO OCHOBOIO O€3MeKH Mae CTaTH 3a0e3NeYeHHS YECHOTO 1 HeyIepelKeHOro
MIPABOCY/IJIs, HEBIAKIIaIHE TIPOBEICHHS OYMINEHHS BJIa/IM HA BCIX PIBHSX, BIPOBAHKCHHS e(DEKTHBHIX
MEXaHI3MiB MPOTHTIT KOPYTIILii.

Oco0nmBa yBara — OXOpOHA JKUTTS Ta 3JI0POB’S JIFOJHWHU, 110 HEMOXJIUBO 0€3 epeKTUBHOT
MEIUIIMHH, 3aXHUIIEHOCTI OCOOJIMBO BPa3JIMBUX BEPCTB HACEIICHHS, Oe3neuno20 006Kl (KypCcuB Mil
—B.A.), moctymy 110 sIKiCHOT MUTHOI BOJIH, O€3MEUYHUX MPOAYKTIB Ta MPOMHCIOBHUX TOBapiB.

Crpareriero mpoIoHY€EThCS JOPOKHA KapTa, BU3HAYCHI IPIOPUTETH 11 peastizartii.

3a BEKTOPOM PO3BUTKY — IPOBEIEHHS CUCTEMH peopMH Ta MiATOTOBKA TOKYMEHTIB;

3a BeKTOpOM Oe3Meku — 3A1MCHEeHH JI0 JecsaTKa pedopm;

3a BeKTOpOM BiNOBifaIbHOCTI — 14 pedopm;

3a BekTopoM ropaocti — 13 pedopm 1 JOKYMEHTIB.

I'onoBHa meta — pedopmyBanus 30poitHux Cun Ykpainu.

Pepopma cucremu oxopoHHM 370pOB’S TiepeadaueHa 3a BEKTOPOM  BiJIMOBIIAIBLHOCTI:
(MeaMYHMIA aCTIEKT)

a) Opi€HTAllisI CHCTEMH Ha IaIli€HTa;

0) HajaHHS METUYHOI JOTIOMOTH Ha PiBHI PO3BUHYTHX €BPONEHUCHKUX JEPKaB;
B) MIiABHILEHHS 0COOMCTOT BiAMOBIIATHHOCTI TPOMA/ISH 32 BJIACHE 3/10POB’S;
r) BiA0Ip mocTa4aJIbHUKA MEJUYHUX MTOCITYT

1) OpieHTHp ,,CBponelcbka cTpaTeris 310poB’°s1-2020.

Hamionansna ctparerist y cdepi npaB iroauHu Big 25 ceprast 2015 poky — BIOCKOHAJIEHHS
Jep>KaBU 1010 YTBEP/KEHHS Ta 3a0e3MeueHHs MpaB 1 CBOOO/] JIFOJUHU,CTBOPEHHS J1€BOI0 MEXaHI3MY
3axXUCTy B YKpaiHi paB 1 cCBOOO JIIOJUHH, BUPIIIEHHS] CHCTEMHUX Mpo0JieM y 1iit chepi.

Oco61uBO MOCTaBNIEHI CHOTOJHI MpoOIeMH MpaB 1 cBOOOA T'POMAsH B OKYNOBaHIM YacTHHI
VYkpainu. ['onoBHUIT 000B’SI30K Aep:KaBH 3aIUILAETHCS OYTH MPIOPUTETHUM MO0 3a0e3MeUeHHs IpaB
1 cBOOO/ JIIOAMHY, K BU3HAYAJILHOTO YMHHUKA peai3alii AepKaBHOT MOIITHKY.

Cepen cTpaTeriyHuX HampsMiB miepea0avaeThCcsl 3a0€3MeUeHHs MpaBa Ha JKUTTS, sIK HAaWBUIIOT
couianibHOi 1iHHOCTI. Cepell OYiKyBaHUX pe3yJbTaTiB — CTBOPEHHs MEPEIyMOB ILIOJ0 3MEHIICHHS
PHU3UKIB JKUTTIO Ta 30POB 0 (paKkTOpamMu MiIBUILIEHOT HEOE3MEKH.

3abe3nedeHHs MpaBa Ha CBOOOY Ta 0COOMCTY HEAOTOPKAHHICTh, IIpaBa Ha CIpaBeAIUBHH CY/I,
cBOOO/Y CJIOBA, BUPAXEHHS MOIVIAIB 1 MEpPEeKOHaHb, OCTYNy N0 1H(GopMalii, BIILHOTO PO3BUTKY
0CcOOUCTOCTI, CBOOOIM MUPHHUX 310paHb Ta 00’€JHaHb,lIpaBa HAa Y4acTh B YNpPaBIiHHI JepXKaBHUMHU
cCIpaBaMH, y BUOOpax, 30KpeMa 3abe3neueHHsi npaea Ha O0XOpoHY 300pos’s (KypcuB Mikd — B.A.)
(TepeBaXkKHO 1110710 METUYHOT JIOTTIOMOTH).

Pa3oM 3 Tum, ne nepedbaueno 3abezneuents 3axucmy 6 Cy4acHUX yMosax npasa Ha eKoao2iuHy
be3nexy (Ha Oe3neune O ocumms 1 300p08’sl HABKOIUWIHE NPUPOOHe cepedoguuie), sKe
aKmyanizyemucs Cy4acHUKAM €KOJOTIYHUMH BUKIMKAMH 1 3arpo3aMH, 30KpeMa IIOJ0 OKYIIaIii
TEPUTOPi YKpaiHu, MOTIPIICHHSIM €KOJIOTIYHOI 00CTaHOBKHU.

Ilpobnemu 6e3 nexogoeo cepedosuwya (rnodanbHI, perioHAIbHI Ta HAIIIOHAIBHI ACTEKTH) Y
KOHTEKCTI BOEHHOI Oe3meku, mpucBsueHuil cremianpHuii — I Po3min HoBoi penakuii Boennoi
TOKTpUHH YKpainu Bix 24 BepecHs 2015 poky.

AKIIEHTYETbCS yBara Ha 3arocTpeHHs 0€3MeKOBOi CUTYallii y CBITi:

a) MTOCUJIEHHS CYTIEpeUHOCTeN 00 MOy cep BIUIUBY MK CBITOBUMU
LEHTPaMHM CHJIM, 0COOJINBO 3arocTpeHHs npotuctossHHsa Mixk CLA Ta Pociiicekoro denepariiero;
0) 3arocTpeHHs 0e31neKkoBoi cuTyalli B kpainax biusbkoro Cxony, IliBHIYHOT

A¢puky, akTUBI3aLlis PENIriHHOTO eKCTpeMi3My, IOIIMPEHHS 116 paJuKaIbHOrO icIaMy B KpaiHax
LenTpanpHOi A3ii, TEpUTOPIAJIbHI CYIIEPEYHOCTI MK a31aTChbKO-TUXO0KEAHChKUMU JiepKaBaMu 1110710



HaJIC)KHOCTI OCTPIBHUX 30H;

B) MI00aBbHI KJIIMaTHYHI 3MiHH, 3MEHIIICHHS 3a1aciB MPUPOIHUX PECYPCiB,
3pocTaHHA AePinUTy MUTHOT BOJH, TPOAYKTIB XapuyBaHHs, TOCHIICHHS MIrpalliiHUX MPOLECIB Y
CBITI, 3pOCTaHHS PU3UKIB BUHUKHCHHS MacIITA0HMX HaJ[3BHYAHUX CUTYaIlill PHUPOITHOTO Ta
TEXHOTEHHOTO XapaKTepy;

T) PO3MIUPEHHS MacIITabiB TEPOPU3MY, MIPATCTBA, 1HIINUX SBHII, TTOB’ I3aHMX 13
3aCTOCYBAaHHSIM 30pOWHOTO HACHIILCTBA;
) aKTHBI3aIlls CTICIiaTbHUMU CiTy)k0amu P® po3BiayBaibHO-ITIIPUBHOI TisSTIbHOCTI

B YKpaiHi 3 MeTOI0 iecTaliii3allii BHyTPIIIHbOT COIiabHO-MOTITHYHOI 0OCTAaHOBKHM B YKpaiHi TOIIO.

Boenna noktpuHa y 11pomy Po3aisii akIieHTye TakoK yBary Ha BOEHHO-TIOJIITUYHI BUKIIUKH, SIK1
MOXYTb [IEPEPOCTH B 3arpO3y BOEHHOI CHJI IIPOTU Y KpaiHHU:

a) (BTpyuyaHHs y BHYTpIIIHI cripaBu YKpainu 3 60ky P®D, cipsmyBaHHs iX Ha
MOPYIICHHSI KOHCTUTYIIIHOTO YCTPOIO, CyBEpPEHITETY, TEPUTOPIaTIBHOI IIITICHOCTI peaizarii
€BPONENCHKOro BUOOPY YKpaiHu, He3aBEPIIEHICTh PO3MEXKYBAaHHS IepKABHOI0 KOpAoHY 3 PO Ta iH.);

0) BH3HAYEHHI 3arp0o3 BOEHHIN Oe3neni YKpaiHu, MOKIIMBI I peaizaliii 3a
MIEBHUMH CIIeHapisiMu (OJI0Ka 1, TEPOPUCTUYHI aKTH, 30pOiHI KOH(IIIKTH Ha KOPJIOHI Ta BCepeaNHI
nepr>kaBu, 30poiiHa arpecis TOIIO);

B) CIPOMO>KHOCTI a/IEKBaTHOT'O pearyBaHHs YKpaiHU, BOEHHO-EKOHOMIYHE Ta
BIICPKOBO-TEXHIUHE 3a0€31eYEeHHsI BOEHHOI OE3MEKH, 10 Ma€ HU3KY MpobieM (HU3bKa eeKTHBHICTS,
BIJICYTHICTh HaJIS)KHOTO JIEPKABHOT'O PEryJIIOBAHHS, TEXHOJIOTTYHO 3aMKHEHHX IIMKJIIB BUPOOHUIITBA
OUTBIIIOCTI BUIIB 030POEHHS TOIIIO).

IIpote, y npencraBiieHil JOKTPHUHI MaJIO MPEACTaBIEHO 3aX0/IiB 00 3a0e3neueHHs Oe3neKu,
KHUTTS 1 370pOB’SI TPOMAASIH YKpaiHu, sIKi 3HAXOAATHCS B 30HI 00i0BUX il Ta mo3a mexamu ATO,
MPEeBEeHTUBHUX  3aXOJiB I0AO0 3abe3MeueHHs peanmi3alii aHTPOIMO03aXHCHOI (YHKII, 30KpemMa
MPaBOBUMH 3ac00aMH CUCTEMH HAI[IOHAIBHOTO Ta MIXXHAPOIHOTO MPaBa, PoJib IKOTO CTAE HE3HAYHOIO
y MIUTaHHAX YPETYyIIOBaHH MIX/IEp>KaBHUX KOH(]IIIKTIB.

[IpunaiiMHi, y JAOKyMEHTaX TaKOro IpHU3HAuY€HHS JOLULIbHO Oyno O 3adikcyBaTH OCHOBHI
NPUHIUIK TIPAaBOBOTO 3aXUCTy JIOAMHH, i1 30POB’S Ta >KUTTS CTOCOBHO INEpCOHaliH, siKi OepyThb
y4acTb B 30HI OOHOBHMX 1M (CTUMYJIIOBAaHHS, TapaHTIl 3a pU3MK JJIs 3/10pOB’S, XKUTTA 1 Oe3meKxw,
MIPOBE/ICHHS €BaKyallifHUX 3aXO0/iB I110/10 HACEJEHHs, sIKe MIPO’KUBAE B 30HI KOH(DIIKTY, KOMIEHcaLii
BIJIOBIAHUX BUTPAT HA MIEPECEICHHS, TPAHCIIOPTHI BUTPATH, JIIKyBaHHs Ta 0OJAIITYBaHHS HA HOBOMY
MICIIl IPOKUBAHHSI TOIIIO).

e crano 6u 10JaTKOBOIO TapaHTI€l0 AJis OCi0, 110 MEIIKAITh y 30HI KOHQUIKTY Ta 0epyTh
yyacTb y 3aXMCTI TepUTOpiaJibHOi IUTIICHOCTI YKpaiHM, ii CyBEpeHITeTy Ta HE3MIHHOCTI
KOHCTUTYLIHHOTO YCTPOIO JAeprKaBH Ta ii L{IHHOCTEH.

bepniokoe Anamonin Mukonaitoguu,
ooyeHnm Kageopu npago3nascmasda
Xmenvruuyvroeo incmumymy coyianvuux mexuonoeii BMYPOJI « Ykpainay,
KaHouoam 1opuouyHUXx HayK, 0oyeHm

EK3UCTEHIIA TA ITPABO

[IpaBoBa mpobiieMa BHHHMKA€E Yepe3 MPUCYTHICTh «IHIIOTO», SIKHH HEMUHYYE BTPYYAETHCS Y-
Miii-CBIT. B 11iif OMMO3UIIIT TPOTUCTOSHHS €K3UCTEHIIN 00YMOBJICHE BXKE TUM, 110 MOPYY € TH, K XTOCh
He-41. ToOTo iHakmmii Big MOET €TrOHATYpH, 31 CBOIM BIACHUM Oa4yeHHSM, BIIMIHHUM BiJ MOTO. I, npu
npoMy, oco0nuBocTi Hammx camocrelr He 30iratothes. | TyT «lHIIY, SIKMX HAa3WBaKOTH Tak, 1100
MIIKPECTUTH CBOIO CYTHICHY HEMPUHANEKHICTh 0 HUX, MOcATaroTh Ha Mene. Tak uu iHakmie, Yci
BOHH TIParHyTh 3IHCHUTH BTOPTHEHHS Y MOIO CBOOOJY, IPAarHy4Yu 3a pPaxyHOK I[bOTO, PO3IIHPUTH
cBoro. To, KonM BUHUKae 3B’s30K 3 UykuM, TOMI ¥ MOCTae auiieMa YIOpPSIKYBaHHS Pi3HUX



EK3UCTEHIIIHHUX OyTTiB. Mo€e 1 TBO€ MOBHHHI B3a€MHO-Y3TOAUTUCH. AJKE Uy)KUW HIKOJIHM HE CTaHe
«sD», SIK 1 HABIAKU: BJaCHA €K3UCTEHIIis] He 00EPHETHCS B 1HIIY.

Came crilbHUM MPOXKUBaHHAM [HINMIA, a Tak camo i I, B OyTT€BOMY cepeloBHILI iCHYBaHHS-
KO)KHUI-B-CBOIW-€K3UCTEHIIIT TPOTUCTABIAIOThCA. [IpucyTtHicTs sikpaz mopsan UYyxkoro/He-moro
aBTOMATHYHO JeTepMiHye ans Hac o0ox HampykeHHs: TyT ojxHa abCoNOTHA CBOOOJA 3ITKHYJACh 3
AQHAJIOTIYHO COo01 IO MOXJIHMBOCTAX. Binrak, B OyTTi-3-lHmmMM Mu 000€ €K3UCTEHIIIOHYEMO,
3MYIIEHO TPAHCIEHYIOUU J0 BUTOKIB MpaBa (IK OHTOHOPM caMoro JKUTTs) y HaJexXHE, B SIKOMY |
nryKaeMo o6rpyHTyBaHHS Mex Moro-i-CeGe. Came jus naturale y mpoMy BHIamKy BXOKEHHS y Mixk-
Cy0’€KTHUI KOHTAKT 1 3JIHCHIOE TIEPETBOPEHHS TAaKOi B3a€EMHOI 30HH OOOIIBHOTO HE-KOMDOpTy Y
PO3YMHY CHUCTEMY KOMIIPOMICHUX IIOCTYIOK OAMH IHIIOMY. AJDKE B NPOTUIEKHOMY BHUMAJKY
BiJI0OYBaJIOCh OW 3HMINEHHS SKOICh 3 €K3UCTEHIIN. [lopyImeHHs MpaBWI TAKOTO CIIBXKHUTTS, MO-CYTi, €
miero He 3a mpaBoM. ToX, HEJOTPUMaHHs juS naturale equMHO-MOXIMBE JHINE TOJI, SIKIIO BiICYTHIN
nopyd IHmmi.

Binarak, HeoOXimHiCTh y mpaBi Oyja 3yMOBJICHa HasSBHICTIO HEOOMEXKEHOI MPHUPOIHOIO
cB00O/I010 ek3ucTeHnii. CriibHe X MPOKUBAaHHS TaKUX MAaKCHUMYyM 3aBXJIM YTBOPIOBAJIO KOH(UIIKT,
YUCJICHHI CYMEepPeYHOCTI, SKi moTpedyBanu cBOro BupimieHHs. KoxkHe «SI», K iHaKIIicTh, HEMUHYYE
MPOTHCTOSIIO OyTTIO [HIIIOTO, IO 1 MOPOJKYBAJIO Ta MiITPUMYBAJIO MOCTIHHY HANPYTY MPOTHCTOSHHS
B CYCHUIbCTBI. BU3HaueHHS MEX OTOPOJKEHHS CBITIB €K3UCTEHIIIH CTaj0 TMEpIIO MOTpedor adu
CYCIIJIBCTBO HE 3pYHHYBAJIOCh Ta MPOJOBKUIO CBiMf po3BUTOK. CrimKyBaHHS 13 c001 MOMIOHMMH 3i
CHIPHUX MPEIMETIB CTAl0 HE PO3B’SI3yBAHOI CHPaBOl0. TOX, 3HATTS JAHOI IMOCTIHHOI Hampyru
BUMArajio HasBHOCTI €IMHOI /Il BUKOPUCTAHHS yCiMa WICHAMH COLIyMY BUMIipIOBAJIbHOT «PYIIETKI.
Binrak, 3’gcyBanocs, 110 KOXKHHA Mae caMOOOMEXHUTHUCH, BIIJATH YaCTHHY CBOET CBOOOM HA KOPUCTh
¢dopmyBaHHs cribHOI. ToMy came mpaBo CTall0 BHXOJOM i3 Takoi CHTYyallii cymepedok, mo Oyna
MOPOKeHA Je(DIIIMTOM Y3TOKEHOCTI B YMOBaX MOCTIHHOTO COMIaNbHOTO «TepTsi». ITi3HaHHS K JUS
naturale i mopouito mpoiiec GopMyBaHHS HAMH FOPHINTHOT pEabHOCTI.

[onoBHMIA 3MICT mpaBa — 1€ BCTAHOBJIEHHS HEOOXiAHOI pIBHOBAarM MK CBOOOIOIO
€K3UCTEHI[IH, MaKCUMAaJIbHE MOXJIMBE, HAUOLIBII ONTUMAJIbHE CIIBY3TO/KEHHSI OCHOB 3araJiIbHOTO Ta
OJMHUYHOT'O B CIUJILHOMY MPOXHMBAHHI. Y TBEPIKEHHS TAKOTO KOMIIPOMICHOTO MOPSAIKY, IPU SIKOMY O
peaiizallisi 1HAMBIAYalIbHOI BOJI HE 3aBJaBajio O IIKOJM COJIAAPHOCTI, SIK YMOBI CIIBICHYBaHHS
pa3oM. 3 iHIIOrO X, OOKy Jpyre He MOBHHHO 3/IMCHIOBATUCS 3a PaxyHOK IMOJIABJIECHHS MEpUIOro.
ToOTo 3aBaHHs MpaBa MoJArae y 3a0e3nedeHHi camopeanizalii MOXJINBOCTEl oco0u Tak, 11100 BOHA
HE MpUTHIYYBala E€K3UCTEHLINHI paMKu «4yXHX». A BIJITaK, 1 He MOPYyIIyBaBcsd OU KOJEKTUBHHM
COI03 yciX 0c10, MO€JHAHUX OJTHUM IPOCTOPOM Ta 4acoM IpOXKHUBaHHS. | B L1l MIpl pOo3yMHOCTI, SIK
BUSIBY NPUPOJIHOT CIIPABEUIMBOCTI, 3HAXOAUTh CBOE J1i{0BE BUPAXKEHHS MOBara 10 CBATOCTI aBTOHOMIi
IHIUBITYYMY B HOTO T€TEPOHOMHUX BITHOIICHHSX 710 OJIMXHBOT OCOOMCTOCTI.

[IpaBo 3a CBO€I CTPYKTYpHO-(YHKIIOHAJBHOIO CYTHICTIO € 3TPYNOBaHUM KOMILUIEKC
BI/IME)KOBAaHOI BHOIPKOBOI MHOXKMHHOCTI OJHOTUITHUX €JEMEHTIB HAaJIeKHOTO, IO Yy CBOIH
IHTErpOBaHii OHTO3AJIyUYE€HOCTI 3HAXOJATHCS B Y3rOKEHIN B3a€MO/ii, CTAHOBIIAYM CYKYIIHY €IHICTh
BIIOPSIZIKOBAHOTO IIJTICHOTO YTBOPEHHS, 1, mepe0yBatound TaKUM YHHOM B OJIHIN TIJIOIIMHI BIJIHOIIEHb
Ta BOJIOJIIOYM BITHOCHOIO CaMOCTIHHICTIO, CTIMKICTIO Ta aBTOHOMHICTIO CBOTO (DYHKIIIOHYBAaHHS Yy
30BHIIIHBOMY CEpEJOBHILI CYLIOTrO JJsl JOCATHEHHS YITKO 3aJaHMX IUIeH, — OTPUMYE XapakTep
BU3HAYEHOI CIPSIMOBAHOCTI HA CTBOPEHHS HAMOLIbII e(eKTUBHOrO C(HOKYCOBAHOTO pE3yIbTaTy
HOPMAaTUBHOTO BPETYJIIOBAHHS MIXKCYO’ €KTHUX BITHOCHH I JAHOTO BUIY OYTTS.

[IpaBo B (GopManmbHO-IIHIBICTUYHOMY IUIAHI — 1€ HE TIABKU pedepaTUBHO-IAECKPUIITUBHUIM,
HOMIHATUBHUM JUKTYM, SIK KOHKPETHUH KOHTEHCHUB-1HCTPYKIIisl HEOOX1HOI MOBEAIHKH, ajie¢ B HbOMY
0e3rmocepeIHbO BUPAKAETHCS CTABJICHHSA-BIJHOIIEHHS MEHTAJIBHOIO TOCHIIY O CBOTO ajpecary.
TobOro jus naturale moctae B SKOCTI MOJAIBHOIO IJIAHY EPraTUBHOCTI il CBOTO TBOPIS JUISI
Cy0’€KTiB-BUKOHABIIiB.

[TpaBo »xuBe came no coOi Juile B Tid Mipil, HACKUIBKH J03BOJISIE OTO BILIETEHICTH Y 3arajibHy
CTPYKTYpHY cuctemy OyTTa. Ilpu 11boMy, BOHO 3aiimae JHIIe CBO€E, Bi/IBEJCHE Ta BKa3zaHe HOMY MicIIe.
Jle 1 B AKOMY BOHO BJIaJlaplo€ TMOBHONpPAaBHUM rocnojapem. IIpaBo, i juile TiIbKM BOHO €JIUHE,
BIJINIOBIJ]a€ 3a CBOIO JUISIHKY. A BBipeHE HOMY 3aBJaHHS IOJIATa€ B TOMY, IO BOHO MOKJIHKaHe
YHOPMYBATH JIIOJICHKI BIIHOCHMHM HAWOUIBII afeKBaTHO-1ealbHUM 4YWHOM. JKomHa iHIIA 11est He



HaJJIeHa TaKUMH «CUM(OHIYHUMMW» TOBHOBAXEHHSMHU y Il Tamy3i. Tomy, mpaBo — I11¢ HaHOLIBII
ONTHMAaJIbHA MOJIEJIh TAPMOHIYHOTO BPETYIIOBaHHS CYCHIJIBHUX BITHOCHH y BChoMy OyTTi. BoHO OyIo
CTBOpEHE JIO 1 caMe JUIsl JIFOJIMHU, 1 3aJUIIUTHCS YMHHHUM Ticisa Hac. TOX, MOBCTAaTH MOXHA TMPOTH
JIepKABHOTO 3aKOHY, ajie He MPOTH MpaBa.

VYHiBepcaNbHICTh XK€ MpaBa MOJSArae B TOMY, IO BOHO Iependaydae peryiioBaHHS BCiX
CYCIUJIbHUX BIAHOCHH, OCKIIBKHM CTBOPEHE CaMHM JIOrocoM OyTTsa. B 3B’s3Ky 3 4mMm, I mpaBuia
BMOHTOBaHI Ta BOyIOBaHI B camMy CyTh CBiTYy. ToMy He MOXe BiIOYTHCS TaKOTO BUMHKY YH
0e3IisIBHOCTI Cy0’€KTa, BIIHOCHO AKMX BiJCYTHS BKa3iBKa y CyTO «KOcMigHOMY» jus naturale. Tox,
JMIIE T€ Ma€ BBAKATHCS MPAaBOMOPYIICHHSM, IO i€ B po3pi3 3i 3MicToM Takoi HOpMu: «TH TyT, y
OyTTi, OTXKE€ MYCHII JIATH 32 BCTAHOBJICHUMH IMPABUJIAMU MICII CBOTO OHTONepeOyBaHHA. 31 CBOIM
YCTaBOM B 4UYXHi XpaM He XoaaTh. He xouern mpobnem, — aiif 3a mpaBoM. AJpke, B 1HaKIIOMY pasi,
TOJIi BiAOyBa€ThCS BiAIIaTa uepes Te, 110 He JisB 3a jus naturale. Yce BunHeHe BCyneped 0CTaHHBOMY
3PUKOLICYYIOUN B TeOE CaMOro X».

Otxe, TpaBo, B IJIOMY, — II€ CTIHKHA CBITONOPSJIOK, SIKUW IMOKJIMKaHUK 3a0e3nedyBaTH
CTJIbHE ICHYBaHHS JIIOJIEH Y MHpi, BIAMOBIAHO yOe3medyroun X Bim iX Komi3iii iHTEpeciB rpymnu i
0COOHMCTOCTI, 0€3/T0TaHHO BUPINTYIOYH (B IJIaHI JOCATHEHHS CIPABEJIMBOCTI KOHKPETHOTO BUTIAIKY)
KOH(JIIKTH MpOoOJIeM pO3MOALTY, IO BHHHKAIOTh HAa Iiii OCHOBI. PO3B’S3aHHS TaKOTO 3aBJIaHHS
BUPINIYETHCST Yepe3 JOCATHEHHsS BIAMOBIAHOIO KOMIOpoMmicy. Yce Iie uisl JI€BOr0 BHUKOHAHHS B
CYIIOMY 3 HEOOXiTHICTIO Tepedayae moTpedy B iIHCTHINIFOBAHHI IOPUIMYHUX MPOIIECIB 31 CTBOPEHHSIM
BIJMOBIJHUX CYCIIJIBHHMX (J€p:KaBHUX) OpraHiB, B ifcaii MiJBIaJHHUX JIMIIEC 3IIHCHEHHIO imei jus
naturale.

Baspunuyx Muxona Ilpopokoeuu,
doyenm Kageopu ¢hinocogii ma coyianbHo-2yMaAHIMAPHUX HAYK
XmenvHuyvbkoeo yHisepcumemy ynpaeiiHusa ma npasa,
KaHouoam noiimudHux HayK, OOYeHm

CTAHOBJIEHHS IJEMOKPATII B YKPATHI.
ICTOPUYHUM TA TEOINOJITUYHUM ACITEKT

CTaHOBJIEHHS YKpaiHCBHKOi JEpiKaBU CYINPOBODKYETHCS TIOTJMOJCHHMM BUBYCHHSM 1CTOpIi
nepxaBoTBopeHHs. Cepen mpobiem icTopii yKpaiHCBKOT AEp)KaBHOCTI KIIIOYOBOK € TOJITHYHA
nemMokpatuyHa Tpauimis. IlormubOneHHs mnpouecy po30ynoBHM YKpaiHCBKOI Jep)KaBU NOTpedye
OCMUCIICHHsSI Ta y3arajlbHEHHS HOBHMX IiJXOMIB, PO3POOKH KaTeropialbHOI0O amapaTy HayKOBOI'O
JOCHIIKEHHS, 110 3yMOBJIOETHCS AKTYaJbHICTIO TeMH. JleMOKpaTHUHa KyJIbTypHa Tpagullis €
OJTHOYACHO CKAapOHUIIEI0 YKPaiHCHKOTO HapoJy, MOJITHYHI LIIHHOCTI SKOT MalOTh Ba)JIMBE 3HAYECHHS
JUIS. CTAaHOBJICHHS MPABOBOI A€ KaBH 1 IPOMaIIHCbKOro cycniibeTBa. [Ipodiaema nemokparii B icTopii
YKpaiHCBKOI JIepaBy Tpa ulliiiHo nepeOyBae y cdepi iHTepeciB HAyKOBIIIB.

Jlemokpatu3M B icTOpii YKpaiHChKOi JepkaBHOCTI OyB y moni 3o0py M.bpaitueBcbkoro,
M./IparomanoBa, M.I'pymeBcbkoro, B.Bunauuenka, B.Masponina, O.IlpucHsikoBa, b.Pu6akosa,
[.®panka Ta 1HIKX BYeHHUX. B nepio He3anekHOCTI YKpaiHu 3’ ABJISJIMCH HOBI HAYKOBI ITpalli, B SIKUX
3HAYHO MOTTIMOJICHO PO3YMIHHS JEMOKpPATU3MY, 110 HAJJa€ MOXKJIUBICTh HOBOTO OaueHHs YKpaiHChKUX
HAI[lOHAJIbHO-IEMOKPATUYHHX 3acaj] 1ep>KaBOTBOPEHHS.

Cepen cydyacHMX BUYEHHUX 3B 30K I'€OMOJITUYHOTO MOJIOKEHHS Ta ICTOPUYHOTO NULIXY YKpaiHu
13 TIOJIITUYHOIO OpraHi3aIiero cycniabcTBa BuBuaoTh S.I'puniak [4], B.Kpemens [5], M.IlomoBuu [6],
M.Ps6uyk [7] Ta iHmIi.

OcoOnuBICTh cUTYyalii, 110 ICTOPUYHO CKJIajach B YKpaiHi, CydyacH1 JOCHITHUKU 3HaXOASTh y
TOMY, IIO «IPOCTIp, SAKUH CHOTOJHI € TEPUTOPi€l0 YKpaiHH, BIPOJOBXK OaraThboxX BIKIB YaTyBalIH
MOCTIHHO 3MIHIOBaHI BHYTPILIHI KOPJOHU: MK MOBHUMHU Ta E€THIYHMMH Ipylamu, JepKaBaMu,
peNirisiMi MOJMITUYHUMHU Ta KYJIbTYPHHUMH CHCTEMaMM apeajaMy BIJIMIHHUX €KOHOMIUHUX YKIAIiB.



Ile 3poOmii0 HOro sICKpaBO BHUPAXEHOI KOHTAKTHOIO 30HOI0 3 BEJIBMHU CTPOKaTHM CIIEKTPOM
COIIIOKYIBTYpHUX (heHOMEHIBY [8, ¢.333].

MeToro JIOCHiPKEHHsI € BHOKPEMJICHHS JI€MOKpAaTHYHOI TpaaMiii B icTOpii yKpaiHCBKOTO
JIEP>KaBOTBOPEHHS, 1110 J1aCTh 3MOTY JIETAJBHINIE 1 JOCKOHAMIIIE PO3TISAaTH MOMITHYHI CTPYKTYpHI
€JIEMEHTU Cy4YacHOI JiepKaBH: (OpPMYBaHHs MOJITUKO-BIAJHUX IHCTUTYTIB B PIi3HMI mepiof icTopii,
K1 3MICTOBHO BIUIMBAIOTh HA CTAHOBJIEHHS IEMOKPATHUHUX (OPM J1€p>KaBOTBOPEHHS.

[MonmiTuHa ¥ JepKaBHUIbKA JIEMOKpPATUYHA TPAIMIlis YKPaiHCBKOTO HapoAy — II€ BOJHOYAC i
TEOPETHYHI 3HAHHS 1 JJOCBiJ IepKaBHOTO OY/IIBHHUIITBA, IKHI MMOTPIOCH Cy4aCHOMY ITOKOJIIHHIO.

Jo XX cTomTTs yKpaiHChKUM HApoJ MPAaKTUYHO HE MaB TPUBAIUX IMEPIOIB PO3BUTKY BIIACHOI
JepKaBM, 1110, IOKa3ye CBITOBAa IPAKTUKA, € HE €AWHOI, aje HeoOXiIHOK YMOBOI JJis
JIEMOKPATUYHOTO TMOCTYIY. AOCONIOTHA OUIBIIICTh 3aXiAHUX JepXkaB OyayBaja JeMOKPaTHUYHHNA
peXUM B YMOBax iCHyBaHHS HalliogepxaBu. JleMoKpaTuuHi peBoOIi B €Bporni OyJio MiATOTOBICHO
y CYCHIJIBHIN CBIJOMOCTI BITYYTTSM CHUTBHOCTI HapoAdy, SK HaIlii, BEIUKOI COIIaIbHO-TIOMITHYHOT
IpyIH, sIKa Mae MpaBo Ha BPsAYBAaHHS Ta IEMOKPATHUYHUI PO3BUTOK B MEKaX BIACHOI JIEpXKaBH.

OTxe, ik 6a4MMO, PO3BUTOK JEMOKPATUYHOI Tpaauiii a YKpaiHi MOpiBHAHO 3 KpaiHaMH 3axoy,
MaB cBow crnenupiky. Ilo-mepiie, mnepepBHICTh JEpXKABHHULBKOIO IpOLECy, 4YEpryBaHHA B
YKpaTHChKiN icTOpIi Mepio/IiB MOJITHYHOTO MIJHECCHHS 1 3aHENaTy 3YMOBITIOBAIH «XBUJICTIONIOHICTEY
pO3BHUTKY M€l Tpaauitii. CrpapkHi MiAHOMH I€MOKPATHYHOT JYMKH Ta CIIPOOW BTUIUTH i1 TOCATHEHHS
y TOJITHUYHY MPAaKTHKY MPUIAAATN 37eOUIBIIOT0 Ha €MOXM BU3BOJBHUX 3MaraHb Ta 3pOCTaHHS
cycnuibHOi akTtuBHOCTI. [lo-nmpyre, neMokpaTHuHa ies B YKpaiHi 3aBXAM HiANOPSAIKOBYBajach
COIliaIbHIN Ta HalllOHANBHIH igesm [1. ¢.99].

B ymoBax ToTampHOrO 3yOOXKiHHS 1 Oe3mpaB’st YKpaiHCBKOTO HapoJy, TPUBAJIOI BiJICYTHOCTI
BJIACHOI JEpXaBHOCTI Ta TAHYBaHHA aBTOPUTAPHHUX pPEXKHUMIB KOHIEMIT JEMOKPAaTHYHOTO
BpslyBaHHS, JiOepaibHUX TpaB, cBOOOK OyJM YTONMIYHMMHU 1 HE MM IIUPOKOI MiATpUMKH. Jlure
KOJM pO3TOpTaBCsl MpOLEC COLIAJbHOI €MaHcumamii, Kojau (OpMHU HAI[lOHAJIBHOI JEep>KaBHOCTI
HaOyBaJlu peajbHUX OOPHUCIB, 1EMOKpPATHUHI i€l 3HaXOJUIN CYCHUIBHUI pe30HaHC 1 MePEeXOaUIN Yy
TUIOIIMHY NPAaKTUYHOT peatizaltii.

He3Baxaroun Ha CHpUSATIUBI ICTOPUYHI YMOBH 1 BIJICTaBaHHS YKpaiHU BiJ] CBITOBUX 37100YTKiB
NEMOKpaTii, y MepeloMHl Tepioau 1CTOpii, Yach HAI[lOHAIBHOTO BIIPOHKEHHS Ta MOJITHYHOTO
iIHECEHHs, YKpaiHChKe CYCIUIbCTBO 3aCBOIOBAJIO, PO3BHUBAJIO, @ YACOM 1 3aCTOCOBYBAJIO HA MPAKTHIII
JEMOKpAaTH4HI 171e1 CBO€i emnoxu. YKpalHChbKUN HapoJ BHUSBISAB CBOOOAOIIOOHICTH, IOBAry 1o
JTFOACBKOT TiAr\HOCTi, TOOTO MaB O3HAKM JAeMOKpaTu3My. BiH HikoiaM He BiApikaBcsi CBOET
CIIOPIJTHEHOCT] 3 BUTBHUM CBITOM 1 MparHeHHs aKTUBHOI MOJIITHYHOI TBOPYOCTI KOHTEKCTI MPOTrpecy
€BPOMNENCHKOT IUBLTI3AIIII.

Sk HacnioK, EHOMEH «YKpaiHChKOI AEMOKpATii» MOJISIrae y TOMY, 1110 BOHA MPOTATOM 1CTOpIi
YKpaiHCBKOTO Hapoy cTajia (POpMOIO COLaIbHO-KYJIbTYpPHOI, @ HE MOJITUYHOT NPAKTUKU. YKpaiHISIM
3aBkau Oylla IpuUTaMaHHa BIPOTEPNHMICTh, HAlllOHAIbHA, KYJIbTYpHa TOJEPAHTHICTh, BEIUKHUN
CTYIEeHb I'POMAJICHKOI KooIepallii Ta B3a€MOIOIIOMOTH.

[Tonpu o6cTaBUHM PO3BUTKY, YKpAiHIll, HE MalO4YM BJIACHOI MOJITUYHO OPraHI30BaHOI JIep>KaBH,
yce X Takd 3MOINIM 30€perTH €THIYHY MOBY, KyJIbTYpPY Ta MEHTaJbHY HENOBTOPHICTh. «Bimommuii
apUCTOKPATUYHUI AEMOKpAaTU3M» YKPaiHIIIB KOPEHUThCA sIKpa3 y (iocodpiyHOMY MOTJISAL Ha CBIT Ta
KUTTA ... 3aMWIyBaHMA y cB0OOAI ¥ TmomIaHyBaHHI OCOOOBOCTI, BH3Ha€ YKpaiHelb racia
JEMOKPATUYHOTO JIaay, CYCIIIBLHOI CHPaBEJIMBOCTI W HETOTOPKAHOCTI TPHUBATHOI 1 CYCHUIBHOI
BIIACHOCTI»[2, ¢.23].

Oco06uBICTh CUTYyaIlll, MO ICTOPUYHO CKJIAJacs B YKpaiHi, Cy4acHl JOCTITHUKHA 3HAXOIATH Y
TOMY, IO «IPOCTIp, KU CHOTOAHI € TEPUTOPIEI0 YKpaiHM, BOPOJOBXK OaraTboX BiKIB WICHYBAJIU
MOCTIHHO 3MIHIOBaHI BHYTPIIIHI KOPJOHU: MDK MOBHHUMH Ta €THIYHUMH TIpyIlaMu, JAeprKaBamH,
peNirisiMy, NOJITUYHUMHU Ta KYJIbTYPHUMH CHUCTEMaMH, apeallaMy BiAMIHHUX €KOHOMIYHMX YKJIaJiB.
Ile 3poOmi0 ¥OTro SICKpaBO BUPAXKEHOK KOHTAKTHOIO 30HOK 3 BEIBMH CTPOKATHM CIIEKTPOM
COIIIOKYJIBTYpHUX (heHOMEHIB» [7, ¢.333].

OTxe, yIIpOJIOBX CTOJITh MEOMOJIITUYHA CUTYallisd y €Bporni HIKOIM He Oylia CIPUSTIUBOIO JJIs
JIep>KaBHOTO COMOBHM3HAUYEHHS YKpaiHu. Benuki 3axigHOEBPONENHCHKI Jep)KaBU BBAXKAJIH POCIHCHKY
IMITepit0 TapaHToM cTabuThbHOCTI Ha CXOl, BUXOMIAYN SK 3 CBOIX JTUHACTUYHUX KIJIACOBUX 1HTEPECIB



(3amopyka 30epexeHHs MOHapxii B €Bporri), Tak i 3 eKOHOMIYHUX(CTaOLIbHE HKEPEIO0 CUPOBUHU 1
PHHOK 30yTy) Ta BOeHHUX [2. C.14].

Bbe3ymoBHO, «e(eKT iCTOpUYHOT MapriHAIBLHOCTI», ICHYBaHHS Ha MEXI1 IBOX CBITiB MO3HAYMINCH
Ha PO3BUTKY MOJITHYHUX (OpMaIliii Ta OPIEHTOBAHOCTI YKPATHCHKOI MOJITUYHOT KYJbTYPH. 3aBISKU
TEOTNOMITUYHOMY TIOJIOKEHHIO YKpaiHa BUIBHO YW MHMMOBOJNI Opajia ydacTb y IMBUTI3aliHUX
KOHTaKTaX MDK CXITHUMH Ta 3aXiIHUMH, a TaKOX MiBJACHHUMHU Ta MIBHIYHUMHU KylnbTypamu. Lle
«CTIPUSIIO 3aTBEP/KEHHIO Ha 11 TepeHaX KOTePeHTHOCTI Ta TOJIEPAHTHOCTI MO0 1HIIUX KYJIBTYD i, SIK
HACJII0K, HAB3a€EM CUMETPUYHOT BIJMOBII 3 IXHROTO OOKY /10 YKpaiHChKUX 3100yTKiB» [5, ¢.550].

CknasHICTh  iCHyBaHHA OyAb-KMX ICTOPHYHUX (OpM JEpKaBHUX YTBOPEHb 3aBXKIU
MOTJIMOITIOBAJIO CBOEPIHE Ie0CTpaTeriyHe MOJOXKESHHS, OCKUIBKH Yepe3 TePUTOPI0 HAIIol JAepiKaBH
MIPOXOIMIIO JIEKiJIbKa KOPAOHIB:

- reorpadiunuii — Mixk Cteniom, Jlicom i Jlicocrenom;

- rigporpadiyauii — Mixk YopHum i banrtiiickkum Mopsimu;

- COIlaJIbHO-€KOHOMIYHUIN — MK KOYOBHUM Ta OCLITMM HapOJaMu;

- ©€THOKOH(ECIHHUI — MK XpUCTUSHAMH Ta SI3UYHUKAMHU, Mi3HIIIE — 3 MyCyJIbMaHaMU (II1e
Mi3HiIIe — MDXK KaTOJTMKaMHU Ta MPAaBOCIaBHUMHU XPUCTUSHAMHU);

- @THOKYJNBTYpHHH — M 3ax010M i CX010M.

OTxe, pO3BUTOK Cy4acHOI YKpaiHCBKOI JepKaBH Ma€ CBOI ICTOPHYHI Ta COIIaJIbHO-KYJIBTYpHI
MEPeAYMOBH, BiJl SIKUX B 0araTo B YOMY 3QJICKHUTh YCIIX BIPOBADKEHHS TUX a00 IHIIMX MOJITHYHUX
NPaKTUK, 30KpeMa i JIEMOKPAaTHYHHUX. ICTOpisS JepKaBOTBOPEHHS B YKpaiHi Mae CylnepewInBHA
Xapakrep, 1e 6araTo B YoMy MOB’S3aHO 3 ii TEOMOJITHYHHM PO3TAITYBAHHSIM.
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Banvuyk Anamoniin Mukonaiioguu,
doyenm kagedpu pinocoghii ma coyianbHo-2yMAHIMAPHUX HAYK
XmenbHuyvbro2o yHisepcumemy ynpasiiHHa ma npasda,
Kanouoam @inocoghcokux Hayx, 0oyeHm

BIIJIUB XPUCTUAHCBKOI'O IMMOPTU3MY HA TPAHCO®OPMAILIIO
JABHBOYKPATHCHKOI ITIPABOCBIJIOMOCTI



Po3yMiHHS Tipoliecy CTaHOBJICHHS ITPABOCBIIOMOCTI HAPOAY HEMOXKIIUBE 0€3 PETPOCTIEKTUBHOTO
aHaJi3y KIOYOBUX COLIAIBHUX TpaHCOpMaliidl paHHROTO Mepioay ioro icropii. OJHUM 3 TOJIOBHHUX
YMHHUKIB 3MiH B TepioJ (opMyBaHHS BHUTOKIB YKpaiHCTBa OyJO NPUHHSATTS XPUCTHSIHCTBA, 5K
nep>kaBHOI penirii kHs3eM Bonogumupom Benwkum. XpHCTUSHCTBO CIPUYMHIIIO 3MIHH B TOTJISAIAX
Ta TpiOpUTETaX MIOJO YSABIEHb PO JIOJICHKE KATTA. JIFoAWHA TOYHMHAE CTaBaTH iHIMBIIyaJbHO
BIJIMOBIIAJILHOIO 332 CBOIO JIOJIIO, SIKA PO3IIUPSAETHCA B OC3KIHEYHICTH MalOYTHHOTO. 3BIJILHUBIINCH
BiJl TUKTaTy POJIOBOIO KOCMOCY, OTPUMABILHU MEBHY OCOOMCTY CBOOOJY, JIIOJIMHA B HaBaHTAXXEHHs
oTpuMalna 0e3liu 3arocTpeHHUX MpoOJieM 1HIANBIAYaTbHOTO XapaKTepy, TaKuX sIK mpobiemMa >KUTTS 1
CMEpTI, NOILIYK CEHCY ICHYBaHHS Ta iH.

VSBIEHHS TPO KUTTS Ta CMEPTh, MPO OCOOJMBOCTI MOCMEPTHOTO ICHYBaHHS MU MOXKEMO
MoYepnHyTH 3 iH(opMarii mpo om0 KHsa3s CBITOMOINKA, IKUI BBaXKaeThest BOUBIICIO OpaTiB bopuca i
I'miba. “I mpuifHAB MOMCTY BiA rocroja: mocjiaHa Ha HbOTO MOrudenbHa XBOpoOa, a Micist CMEpPTi -
MyKa Bi4Ha. | Tak oOuBa )KUTTS BTPATUB: TYT HE TUIbKU KHSKIHHS, aje i )KUTTS JMIIUBCS, a TaM He
TUIBKM IapcTBa HEOECHOro 1 3 aHresamu nepeOyBaHHS HE OJEp)KaB, aje W MyKaMm 1 BOTHIO OyB
Bimmanuid.” [5, ¢.296] ToMy HalTIpIIOIO € CMEPTH Yepe3 IPiXH 3eMHOTO JKUTTSI.

[Micna xpemenns Bonogumup Benukuii He ctpauyBaB “po30iiHHKIB”, “Oosumch rpixa”. Ane
“enckonu" TOpPAAMIN, 1 KHSA3b BCTAaHOBUB CTpaTy, fKa ILIBHJAKO 3HOBY Oyia 3aMiHEHa BipoOIO
(rpomoBuM mTpadom). Hackinmeku Bomomumup m0 XpeuieHHs OyB sSipuM SI3MYHUKOM (OOHOBJIICHHS
KYJIBTY, JIIOJICbKA )K€PTBA) Ta KEHOJIOOIIEM, HACTUIBKH MICIS XPEIIEHHS BIH MIPEJICTAE 3pa3KOM KHsI3s1-
XpUCTHsSHMHA. MOro meapicTh NpOSBISNACh B OaraTMX OCGHKETaX Ta BENMKid Mumoctwmi. Ls
mpoOemMa MaiiOyTHROTO BO3asHHS MICISI CMEPTI, a BIACHE 5K 1 caM (DaKT CMEPTHOCTI MOCTaBJIEHI SIK
OJVH 3 OCHOBHHUX apryMeHTiB BuOopy Bipu s KuiBcekoi Pyci. TyT mokazaHa ogHa 3 TrOJOBHHX
MIPUYUH CBITOMISIIHOT TpaHchopMallli KueBOpYCHUiB B 00pa3i kH:34 Bonogumupa.

B “IloBicti Bpem’ssHuUX 5iT”, OKpiM OMHCY IMEBHUX ICTOPUYHUX MOJiN 4YacTO HPUBOAATHCS
KOMEHTapl, po3ayMu Ta po3’sicHeHHs. ONHCYIOThCS 3MIHM B TOBEIIHII KHI38 Bomomummupa
CesiTocmaBoBHYa Ticis XpemieHHsA. “bo komm y HeBirimacTBi Jekoiaw Oyrno corpimias, TO Mi3HIIIE
po3cumnaBcsl MOKasHHAMHM 1 MMJIOCTHHAMHU. SK cka3aHo: “Y yoMy Tebe 3acrtaHy, B ToMy TeOe i1
cymutumy”. SIk roBoputh npopok” “YKuswii s, Ananaii ['ocrioapb, 60 He X04y cMepTi TpiliHUKa”. Ale
AK 31T oMy 13 IIISAXY CBOTO 1 KMBUM 3aIMIIMTHCA? XpEIIEeHHSIM MOBEpPHEIICS 13 LUIIXY CBOIO
rpixoBHoro. bo 6araro mpaBeiHUKIB, IO MO MpaBJi KHUBYTh 1 POOIATH, MEpe]l CMEPTIO 30MBAIOTHCA
NPaBIUBOrO NUISIXYy 1 THHYTb. A 1HIII B PO3MYTCTBI >KUBYTb, a IEepeJ CMEPTI0 OAYMYIOThCS 1
MOKAstHHSAM JOOpHUM BiJI IpiXiB oUHIIarOThes. Sk kaxke nmpopok: “TlpaBennHuil He 3MOXKe BPATYBaTHCS B
nenpb corpiminas’. Ko kaxyts npaBenHoMy: “YKuBuit Oyzemr”, - TO BiH HOBIPUTH Yy TPaBIUBICTb
CBOIO 1 3p00UTH TOO1 O€33aKOHHSI, 1 BCS MpaBla HOro 3arMHE B HEMpaBAl HOTO, SKy BYMHUB, 1 B Hil
nompe. [ konu kaxxyTh HeuecTuBOMY: “CMepTIO moMpeln’”, - TO BiH Bifiiie 3 IIIAXY CBOTO, 1 BUNHUTD
Cya 1 mpaBny, 1 Te, o OpaB y Oopr i oOMaHOM, CyJ IPOCTHUTB, 1 3aXOIJICHE MOBEPHE, BC1 IPixH HOro,
II0 TPIIIKB, HE TIOM THYThCSI, OCKUIBKH CyJ 1 paBAy BUMHUB caM 1 )KHUTH Oyne B HuX.” [1, ¢.204/205-
206/207]

Peniriiini i1ei BigoOpakaauch 1 B MEPIIMX MUCHbMOBHMX IOPUAMYHHUX IMaM’STKaxX. 3 MPUXOJOM
XPUCTUSHCTBA OKpeMi c(epH CYCHUIBHOTO KHUTTS, OCOOJMBO MOpalbHA, MOYalIM PETYJIOBAaTHCH
nepkBoro. Ilounnaroun 3 Bomoammupa Benukoro 3’sBisitorbes crienndivni mepkoBHI cyau. Jlms
peryJroBaHHS X JiSTIBHOCTI KHS31 CTBOpIOBANIM crieniainbHi “YcraBu”. Halimepmmm BBaXkaeThCs
“YcraB Cesaroro kHs3s1 Bonmogumupa, kpectuBmaro Pycbckyro 3emitto, 0 epkoBHUX cyaex”’. OKpim
onucy cepu Aii TaKuX Cy/iB B HbOMY F'OBOPHUTBCS PO 3aXUCT CAaMMX CY[iB. “A KTO MOOOUIUTH CYJ
LEPKOBHUM, IUIATUTH €My c00010, a repe]; 60roMmb TOMY e OTBeYaTH Ha CTpAIlIHEM CyAE Mpe] TMaMU
aHrel1, uje ke KOT0X/0 JieJia He CKPBIIOThCS OJarast Wi 37asi, uJie e He TIOMOXKETh HUKTO K€ KOMY,
TO TOKMO IpaBJa H30aBUTh OT BTOPBIS CMEPTH, OT BEUHbIa MYKBI, OT XPEIICHUS HECIIACEHAro, OT OTHA
Heracumaro. I'ocionb pedye: B I€Hb MECThb Bb3JaMb CIEpKallUM HENpaBay B pa3yMe, TeX OIHb HE



yYTracHETh U YepPBb UX HE YMPETh, CTBOPUBILKM ke OJ1aras — B )KU3Hb U B PaJIOCTh i HEU3PEUCHHYIO. A
CTBOPILIKUM 3J1asi B BLCKPEIICHBE CYyJIa, UM Ke peue, HEU3MOIUM cyJ1 oopectu.” [6, ¢.40]

BrnnuB xpucTusHCTBA Ha JaBHbOPYCbKE IpaBo BinoOpasuBcs 1 B «Pycpkili mpaBai», ska
cTBOpeHa npu fpociasi Myapomy, a mi3HIIIE po3MIUpEeHa Ta KOHKPETU30BaHA Horo Hamaakamu. B
HIA BTiJIEHA 11€s MIHHOCTII JIFOJICBKOTO KUTTSA 1 HEMPHUUHATHICT, BOMBCTBA. B “Onm3bkiit” BizanTii
BOMBCTBO Ta KaTIITBO, K BUJ NOKapaHHS 3a MEBHY JIEBIaHTHY MOBEIHKY, OyJIU 3BUUAWHUM SBHILEM.
Ha Pyci 3aMicTh cMEpTHOI Kapu Habarato 4acTillle BUKOPHUCTOBYBaJIach CHCTEMa IPOIIOBUX MITpadiB.
[Ipo 1e roBoputhcs Bxke y mepimiit craTti. [3, ¢.27-29] Bceynepeu 3aranbHONPUMHATIA MpPaKTHII
noBiyHoro padctBa B KuiBcekiit Pyci 3acTrocoByBanochk THMuyacoBe (HampuKiIaj, /Ui BiALIKOyBaHHS
BIICHKOBUX BUTpAT) paOCTBO, IO TOTO K Maike 3aBXKIM JJIs BiICBKOBUX MOJOHEHUX. [2, ¢.18-19] Lle
MOJK€E CBIUUTH MPO 0COOIMBE CTABJICHHS JI0 JIIOJICHKOI CBOOOM. MOXKIIMBO, Taki i/1el 1 BIJIMHYJIX Ha
(bopMyBaHHS TaK 3BaHOTO “‘YKpPaiHCHKOTO 1HAWBIAyani3My’, IKUI MPONIIOB IUISIX Bil paHHIX MEPioiB
icTopii ykpaiHChKoi KynbTypu A0 KiHIE XX - ro cromitTs. MokHa 3pOoOUTH MPHUITYHICHHS, 10 i
YKpaiHChKE KO3alTBO T (OpMyBasoOCh 3aBISIKM MPATrHEHHIO YKPAiHIIB 10 OCOOMCTOI cBOOOIM Ta
HE3aJIe)KHOCTI BiJ 1HIIUX.

MoHoMax HacTaBlisi€e CBOIX HAIQJKiB, 00 BOHHM MPU HAUMEHINIH MOXXIUBOCTI JOMOMAraiu
moasM. TuM, XTO BiIKMHE TOPAMHIO 1 OyAe MWIOCTMBHHA 1O OTOYYIOYHMX OyAe BO3IAsSHHS
ONMa)XCHCTBOM Ticis cMmepTi. BiH paauTh HamaakaMm, sSK MOXKHA 3aciHyKUTH CHAaciHHS. ‘A
HaAWTOJIOBHILIE - YOOTHX He 3a0yBaiiTe, a CKUIBKM MOKETE 10 3MO031 FOyWTe 1 MoJaiTe [MUIOCTHHIO |
CUpOTI, 1 BAOBULIIO OIpaBAyHTe cami, a HE JaBalTe CWIbHUM mnoryoutu moauHy. Hi mpasoro, Hi
BHHYBATOT'O HE BOMBAWTE 1 HE BENITh yOMBATH Horo. SIKIO HABITH 3aCTyrOByBaTUME CMEPTI, 1 TO HE
noryosistiite skomgHoro xpuctusHuHA.” [1, ¢.360/361] Taki imei HE MPOCTO ACKIAPYBaJIUCh, ane M
BTLUTIOBANIUCH B cycniibHOMY KUTTI. [licna Pycwkoi [IpaBau SpocnaBa Mynporo 0yio mpoBeaeHO
neBHe pedopMyBaHHS NMpaBoBOi cucteMu. Bxe B mepion MoHomaxa (opmyerbcs “HoBa” Pychbka
[IpaBna. Sxmo 3a meski 3mounHu npu SpociaBi MyapoMy 3anuinanack CMEpPTHa Kapa, TO Ti3HiIIe
MIPOXOANTH 3aMiHa TaKoi Kap¥ BUKYIIOM, mTpadom. [4, c.35]

[Ilo6 mocsartu cmaciaas mig yac CTpamrHOTo CyAy, MOTPIOHO MOCTIHHO MaM’ATaTH, 0 TUIbKU
3aBIAKM J0OpUM [inaM KOKHA OKpema ocoba Moke Horo pocartu. CMepTh MOXKe MNPUITH
HerepenoaueHo, TibkH bor 3Hae, komu came. ToMy 3aBku MOTPiOHO KUTH “nipaBeHo”. ToMy posib
XPUCTUSHCHKOTO IMMOPTU3MY Yy (pOpMyBaHHS BHUTOKIB IPABOCBIOMOCTI YKPaiHCBKOTO HApody €
JIOBOJI1 3HAYHOIO Ta COIATBbHO()OPMYIOUOIO.
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Buzoecoxuit Jleonio Anmonoeuu,
3aeidysau kagheopu ¢hinocoii ma coyianbHo-2yMaAHIMAPHUX HAYK
XmenvHuyvbkoeo yHnigepcumemy ynpasiiHusa ma npasa,
00KmMop hinoco8cvKuUX HAYK, Npogecop

BILJIUB IIPABOBUX MOJIEJIEM HA 3MICT TA ®OPMMU MPOIECY PEAJII3AILIIL
CBOBO/IU COBICTI B YKPAIHI

B cucrtemi cycmiapbHO-peNiriiHUX BIJHOCHH, IO YTBEPIKYEThCS HUHI B Cy4yacHid YkpaiHi,
npuTamanHa ocobnuBa crenudika. Cepes BIACTUBUX il pUC TOTPIOHO BUOKPEMHUTH: JI€11€0JI0TI3aIliI0
Jep>KaBHOT MONITUKY B APUHI PEirifiHO-IIEpKOBHOTO KUTTS; JIibepai3M HOpMaTHBHO-TIPABOBOI 0a3u
I0JI0 CBOOOJM COBICTI 1 pENTiHHUX OpraHi3alliid; MepPMaHEHTHY perioHalli3alliio KOH(ECIHHOTO
MIPOCTOPY; KPU30BUI CTaH MPABOCIAB’ S B KpaiHi; BU3PIBaHHSI CUMTOMIB KJIEPHKATI3allii CyCIiIbCTBA.
B3aeMonepeniTalounch, OKpeciieHi O3HAaKW W XapaKTepUCTUKU HAJaloTh JOBOJII HEOJHO3HAYHOIO
BUMIpy peniriiiHiid curyamnii B nepxasi. ToMy mopsia 3 MO3UTUBHUMH 3PYHICHHSMH MalOTh Micle i
npoOJeMu, SKi (XOUeMO MU UM Hi) JOBEACTHhCS BUPINIYBAaTH B OOOB’I3KOBOMY KOHTEKCTI BXOJKEHHS
HAIIO1 IEpXKaBH B €BPONEHCHKY IIMBLTI3ALIIIO.

Sk Bimomo, aeifeosorizallis Aep)KaBHOI MOMITHKKA YKpaiHU B IApHHI PENIriiHO-1IEPKOBHOTO
KHTTS po3noyvanacs Ha moyatky 90-x pokiB MUHYJIOTO CTOJITTS. 3700YBIIN HE3AIEKHICTh, YKpaiHa,
SIK 1 OUTBIIICTh €BPOMEHCHKUX MOCTCOIIATICTUYHUX KpaiH, 3aCBiYMIIa CBOKO PIIIy4iCTh pO3ipBaTH 3
TOTAJTITAPHUM MHHYJIUM 1 CTaTH HA HUISAX JEMOKPAaTHYHOTO PO3BUTKY. Y JIOCHTH KOPOTKI TEpMiHH
MOHOIOJII3M KOMYHICTMYHOI 1/1€0JI0T11, 3 XapaKTepHUM JUI Hel 3HEBaXKJIMBUM CTaBJICHHSM JI0 BChOTO
peniriiiHoro, OyB 3aMiHEHHI OMIPKOBAaHUM IIIXOJ0M JI€pP>KaBH 10 PEIIrii 1 IIEpKBU, B OCHOBY SIKOTO
Gy/M TOKNAJeHi IiHHOCTI, 320XOUyBaHi CBITOBUMHM IeMOKpaTisMu. MeThcst mpo rapaHrii piBHOCTI
JIONIeN Tiepes]] 3aKOHOM T03a iX KOH(ECIHHOI HAaJIeKHICTIO, CBOOOJHM COBICTI 1 BIpPOCIIOBi/IaHb,
BU3HAYEHICTh MEX PpeINiriiiHoi cBoOOAM TUIBKM Yepe3 MOCEPEeTHHUITBO 3aKOHY, B3a€MOIIOBAry Mix
JEeP’)KaBHUMU THCTUTYIIISIMUA Ta PENITIHHUMH 00’ € THAHHIMU TOIIIO.

Bracnigok BiZMOBH Jep>KaBU BiJ 17I€0JOTIYHOTO TUCKY Ha KOH(eECiiiHe cepeloBuIle KpaiHu
OCTaHHE BIPOJOBK POKIB CAMOCTIHHOCTI YKpaiHM 3yMUJIO J10BOJII JuHami3zyBaTHcs. [locTiitHO 3pocTae
KUIBKICTh PENIriHUX OpraHizalliif, po3IIMpIOETbCS BIpOCMOBiAHUI crekTp. PemiriiHicTh yKpaiHIiB
HaOMMKaeTbCAd J0 CEepeIHbOEBpONEHCchbKkUX MoKa3HUKIB (45-50 BincotkiB). LlepkBu 1 pemiriiiai
00’eqHaHHs Oe3nocepeHbO OepyTh y4acTh y BHUPILIEHHI COLUAJIBHUX MpOoOJIeM, y CYCHUIBHO-
3HaYUMHUX aKIisIX, PO3BUBAIOTh 1 MIATPUMYIOTh Ha BHUCOKOMY pIBHI 3B’SI3KM 3 TPOMAaJChKUMHU Ta
JepKaBHUMU cTpyKTypamu. [IpencraBieni neski koHpeciiiHi iHCTUTYLIT YKpaiHu W Ha MDKHapOAHIN
apeHi, TOKJIaal0uy 3yCHIIb 3aJUTs 3MIIHEHHS aBTOPUTETY HAIIOT JIepyKaBH.

TuMm He MeHIIe, 32 YMOB TpPaH3UTHOTO CTaHy CYCIUIbCTBAa panTOBa XBMJIS PeENiriiiHOro
M1JHECEHHS, Pi13K€ HACUUYEHHS PENIriiHOro MpoCcTOpy Pi3HOMAHITHUMHM JEHOMIHALISIMHU, HaNPSIMKaMU
NPU3BENH U 70 BITUYTHOTO XaoCy B KOH(eciHHOMY cerMeHTi. B cuily 00’€KTUBHUX NPUYUH JeprKaBU
HE BJAJoCsd BUPOOUTH HaMlMHI MEXaHI3MH MPOTUAIl HAIUIMBY AECTPYKTHMBHHX Ta ICEBJO JAYXOBHUX
BIpOCTIOBITHUX Teuidl. 3 iHIIOro OOKy, Janacs B3HAKM HEBIAMOBIIHICTh MK MOTpeOaMu peniriiHuX
IHCTUTYII Ta MOXJIMBOCTSMHU JIepKaBaMH Y 1X 3aJ0BOJieHHI. B pesymbrari atmocdepa
KOH(JIIKTHOCTI BM3piia e B MepIIi PoKH He3anexHocTi. Toai X akTyami3yBaJlMCs OCHOBHI JIiHIi
MDKKOH(ECIHHOTO TMPOTUCTOSIHHS, SIKi, B MOJAJbLIOMY TO CJIaOHy4YHd, TO MOCHUIIOIOYHCH,
MPOIOBXKYIOTh 1 ChOTOJIHI MEPEIIKOKATH KOHCOMIJallii yKpaiHChKOT Hallii.

BiTunsHsHe 3akoHOaBCTBO Yy WiK cdepl 3a CBOIM I'yMaHICTUYHMM Ma(oOCOM Ta HASBHICTIO
OOMEXyBallbHUX CaHKIIM, MaOyTb, HEMa€ >XOJHOIO AaHaJOry Ha €BPONEHCHKOMY KOHTHHEHTI.
JIekmapyroud TPHUHIWI KOPCTKOTO BiJOKPEMJICHHS WEPKBH BiJ JEpKaBH, BOHO IMPOTOJIONIYE
aBTOHOMHICTh 000X 1HCTUTYLIH, PIBHICTh Mk cO000 BCiX 0€3 BUHATKY KOH(]ecii, Hafae IM IIMPOKi
MOKJIMBOCT1 JJIsl pealii3allii BJIacHMX IHTEpeciB, HE 3aKpIIUIIOE 3a JKOJAHOI0 3 HUX OyAb-sKHUX
npusiieiB. Cam no co0i (akT y HIJIOMY Y3TO/DKYEThCS 3 IEMOKPATHUYHUMHM LIHHOCTSAMHU YKPaiHCHKOTO
CYCIJIbCTBA, OJIHAK BIH HE TapMOHI3ZYETHCS 3 YKPAiHCHKOIO KYJIBTYPHO-ICTOPUYHOIO TPAAMLIEIO.



OcranHs ¢opMmyBasiacs TiJi BU3HAYaJILHUM BIUIMBOM, IPUHAWMHI, JBOX TOTYXHHUX PEIIriHHAX
MMOTOKIB — MIPABOCJIABHOTO 1 TpeKo-KaTtoiauiibkoro. Ane Hi Koncrurynis Ykpainu, Hi 3akoH YKpaiHu
“IIpo cBoOomy COBICTI Ta pemiriiHi opraHizamii’” He BiOOpa)xarOTh iX 3aciHyr y BHECKY y CIIpaBy
BU3BOJIBHOT 0OPOTHOM YKPaiHCHKOTO HApO/y, HAL[IOHAJIBHOT'O JEPKABOTBOPEHHS.

Tak cranocs, mo Ykpaina BuOpaia He €BPONEHCHKY, @ aMEPUKAHCHKY MOENb 00IamTyBaHHS
KoH(eciitHoro mpoctopy. BimOymocs 1me He CTUTbKHM i3-3a 00’ €KTHBHOTO 30iry 0OCTaBHH, a 4yepes
poMaHTHYHY eH(opiro, sika OXOMMIIa YKpaiHChKe CYCHUTBCTBO Binpa3y micis posmany CPCP. CIIA,
JE€MOHCTPYIOUYM CBO€ MPUXWIbHE CTABJIEHHA /10 HAIIOI JepKaBH Ta MIATPUMYIOUH pedopMaTOpChbKUMA
Kypc ii ypsaay, 0HOYACHO MEPEeTBOPMIINCS Ui Y KpaiHH Ha B3ipellb CBOOOIM 1 IeMOKpaTii He JuIIe y
HOJIITUYHOMY, a M 1yXOBHOMY ceHci. [IparHeHHsl aMmepuKaHi3yBaTH YKpaiHChKY J1MCHICTh MPU3BEIO
70 UIBHJIKOTO HANOBHEHHS pEIIriifHOTO cepeloBUINa YKpaiHW HEOKYJIbTaMU aMEpUKAHCHKOTO
MOXO/DKEHHS. XapakTepHa Il €Bpomm iepapxizamiss KoHpeciiiHOi kaptu Oyna BIIKHHYTa
YKPaiHCBKOIO BJIAaJ00.

Ane, Ha BigMiHy Bim €BpomH (CyTTEBOI CKIanoBor sikoi € Ykpaina) CIHIA Hikonmm He
CTHKamUCS 3 (aKTOM JIOMIHYBaHHS SKOIiCh OJHI€I YW KUIBKOX pediriiHux Ttpamumii. IIpomec
peNiriiTBOpEeHHs MO TOM OiKk OKeaHy BinOyBaBcs Ha 30BCIM IHIIMX 3acanax, HiX y Crapomy CBITI.
AJKe, Ha TIBHIYHOAMEPHKAHCHKUH KOHTHHEHT TIepeOupaiucsi B TMEpLIy 4Yepry MpeICTaBHUKU
KoH(ecii, Kl 3a3HaBaM MEepeCTiyBaHb 1 ToHIHL B €Bporni. Came BoHU Opayin 6€31mocepeIHI0 y4acTh
y TBOpEHHI aMepHUKaHChKOT Hallii, sIka BIATaK BiApa3y Xk 3apoJKyBaiacs K HAIlis 1Mol KoH(eciiHa.

Onnak 1e ¥ yuHHUK OyB He BpaxoBaHui. ToMy i HE JMBHO, IO MpsSMa EKCTPATOJIAIIIS
aMEepUKaHCHKOTO JIOCHTIly Ha HaIllOHAIbHI TEpeHW He gana OaxaHoro edexty. BpemTi HamgiineHHs
pPENTIMHUX 1HCTUTYMIN IMUPOKWUMH TpaBaMH BWIWJIOCH Yy MiJAMIHY NPHHIMIY CBOOOIU COBICTI
CBaBULISAM KOH(ECiH, 03HAKH SKOTO MPOCIIAKOBYIOTHCS B MOJITH3AIIi PeNirifHOro cepeaoBHIa, a
TaKOX MOro Komepliianizalii, HOPYLUIEHHAX YMHHOTO 3aKOHO/JABCTBA 3 OOKYy LIEPKOB 1 peNiriiHux
oprasizamiii (ocoOnMBO MO0 MaifHa), HAPOCTaHHI iX MpPETEeH31l A0 JepKaBHUX CTPYKTYp,
HepOpMaJbHIN MIATPUMII THMH YU 1HIIMMH BIpOCTIOBIIHUMH HaNpsiMaMH MICHEBUX OpPIaHiB Bajau 3a
BIJITMOB1/IHI TUB1ICH/IA TTOJIITHYHOTO YU MaTEPIaIbHOTO XapaKTepy TOIIO.

Huni nonoBumu cBoro fgisuibHicTh sk YI'KL[, Tak 1 MycynbMaHCBbKI OCEpenKH, sKi
CKOHIIEHTPYBAJIKMCSI B OCHOBHOMY B apeajiax JaBHbOTO (PyHKIIIOHYBaHHS. Pa3oM 3 TUM B CHaJioK Bif
MUHYJIOT0 Mepeiiuia iXHs HeNPUA3Hb 32 KOJUIIHE [eJIbMYBaHHS 10 Ti€l MJIKU IpaBociiaB’st YKpaiHu,
sKa TPOJIOBXKYE MIANOPsAKOBYBaTUCS MOCKOBCHKOMY HaTpiapxaroBi. 31 cBOro OOKy, HeOa)xaHHS
VIII[ MII noHoBUTH cowiaidbHy W I1CTOPUYHY CHPaBEAJIMBICTh Ta MOBEPHYTH MaWHO 3aKOHHUM
BJIACHUKAaM TiJIbKM HAarHiTa€ Hampyry Yy IMpaBOCIaBHO-TPEKO-KATONMIBKAX Ta IPAaBOCIABHO-
MYCYJIbMaHChKHX BiJHOCHHAX.

B 1npomy KOHTEKCTI BapTO HarajaTd, 110 MepeBaKHa OUIBIIICTh €BPONEHCHKUX KpaiH,
BU3HAIOYM MPaBO I'pOMaJsH Ha CBOOOJY BIPOCHOBIJaHHSA, 3 MOBarol CTaBISYUCH IO PEIriiHUX
00’eHaHb, BOJIHOYAC TIparHe OOMEXHUTH iXHIO aKTMBHICTh TEBHUMH MEXaMH, TOOTO BH3HAYA€E IS
HUX TPUMHATHI y COLiyMi pI3HOBUAM JisuibHOCTI. [lepeOunblieHHS KoH(eciiMU BIaJHUX
MIOBHOBAKEHb HEMMHYYE IMIUIIKYE TIOKapaHHs Yy TMOpSAKYy, HepeadayeHoMYy BiJANOBITHOO
3aKOHOJIaBUYOI0 HOPMOIO. BHUKITIOUEHb HE iICHYE 1151 )KOHOTO Cy0’€KTY colliaibHOT .

B Vkpaini, sfika croBiiye IIHHOCTI CBITCHBKOTO T'yMaHI3My, Ha jKajlb, MO>KHa CIOCTEpiraTu
JeI0 TMapajoKcalbHy KapTHUHY. [HKOJIM CKIaJaeTbCsi BpPaKEHHS, IO CAMOYMHCTBO pENIriiHUX
oprasizaifiii Ha ykpaiHCbKHX TEpeHax IMepeTBOPIOEThCS B HOpMasibHEe siBUlle. [IpoTumnpaBHi IisHHSA
LIEPKOB CTAlOTh BCE MACIITAOHIIIMMM, a aJIeKBaTHAa peaklis € OOKy JAep)kaBU MPaKTHYHO BiJCYTHS.
be3kapHicTh 4acTHMHHM AYXOBEHCTBA TUIBKH TMOCHIIIOE WOTO arpecuBHICTh. OCOOIMBO “BOMOBHMYWUI
3anan” KoH(ecii MpOsBISAETHCS MMiJ Yac BUPILICHHS MailHOBUX MHUTaHb. SIK MPUKIIAJA, CUJIOBI METOAU
IHTEHCUBHO anpoOyIoTh [ 3aXoIuieHHs npumiiieHb Kueso-Ileuepcpkoro 3anoBignuka yenui Jlaspu.
B Taxkwuii crioci6 3a 2000-2003 pokax nHumu 0yio BifiOpano 10 kopmyciB. He3axaroun Ha BinBepTte
nopyuieHHs: 3akoHy (B gaHoMy Bumanaky YIIL[ MII) npaBooxopoHHI OpraHu 3alHSIM MO3ULIIO
CTOPOHHBOTO CIIOCTEpiraya, BOJII0UYM HE BTPYYATUCS B KOHQIIIKT.

AHarnoriuHe cutyailisi Mae Miciie B mapuni ocBitu. [lompu Te, mo Konctutymis Ykpainu (cT.
35), 3akonu Ykpainu “TIpo ocBity” (ct. 5, cT1.7, c1.8) it “IIpo cBOOOMY COBICTI Ta pemiriiHi
oprasizaiii’ (cT. 5, cT. 6) 3aKpIIUIIOIOTh CBITCHKUI XapaKTep HaBYaJIbHO-BUXOBHOT'O MPOIIECY B HaIIiif



JIeprKaBi, pemiriitHi TpoMa Iy BCUIIKMMH CITIOCOOAMU HaMaraloThCsl BECTH BUKJIaIaHHsI OCHOB PEIITii SIK
y 3arajJbHOOCBITHIX, TaK 1 BHIIUX HaBYAJIbHUX 3aKiafax. Y AepKaBHHUX IIKOJIAX OKPEMHUX PErioHiB
JITH BXKE JAaBHO BUBYAIOTH TaKi MpeAMETH, K “3akoH boxwuit” un “XpuctusHcbka etuka”. [Ipudomy
MOACKYAX — B O0OB’S3KOBOMY TOPSJKY. Buxoauth, sSkmo 3akoH 1 MACAHWW, TO MPUHAWNMHI HE IS
Cy0’€KTIB peiriifHOTO CepeIOBHIIA.

CyuacHa YkpaiHCchKa jaepkaBa, peopMyrOUM MOJITUYHY CHCTEMY, BIEBHEHO Oepe Kypc Ha
PO3BUTOK JIEMOKpATii 3a €BPONCHCHKUMHU CTAaHJApPTaMU, CKJIAJIOBOIO SKOi 3 HEOOXIIHICTIO €
IUTIOpPATi3M — TOJIITUYHUHN, 17ICOJIOTIYHHN, PENITIHHUA, €THIYHUA. A TOMY IMBIJTI30BaHE PO3B’sI3aHHS
npoOsieM (pYHKIIOHYBaHHSI PENITIHHOTO KOMIUIEKCY B COI[IAJIBHOMY CBITI Oa4UThCS BUKIIOYHO B
MPaBOBOMY TIOJIi, 3acTepiraroud JOTPUMAHHS 3aKOHHHX IpaB YCiX CyO’ €KTIB MPaBOBIIHOCHUH B
peNiriifHuX mporecax.
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«MICHE THOOPMAIIMHUX ITPAB Y 3ATAJIBHIA CTPYKTYPI ITPAB JIIOTAHN»

Micue iHpopMamiitHUX TpaB B TEOPii MOKOIIHB MIPaB JIOJUHU € MPEIMETOM SIK 3arajJbHOTCOPETUIHUX
JTUCKYCIH Tak 1 JocihipkeHb B cdepi Hayku iH(opmamiiiHoro mnpaBa. JIyMKM BYEHHX CTOCOBHO
MPUHAIECKHOCTI 1H(QOPMAIIHHUX TIPaB J0 MEBHOTO MOKOJIIHHS pa3ioyde BiAPI3HAIOTHCS.

Bignecenns indopmariifHux mpaB 10 OyIob-sIKOTO OKPEMOTO IOKOJIHHS KPUTHKYETHCS
[1.CyxoponbchkuMm. Ha nymky BueHoro, iHpopMamifHMM TmpaBaM HE NpUTaMaHHI IIHHOCTI 37aTHi
NEeperiasHyTH  CHCTeMYy IOKONiHb mnpaB JoAuHu. Tomy, I1.CyXopoibChbKUM OOCTOIO€THCS TMO3HULIS
MPUHAICKHOCTI €JIeMEHTIB 1H(QOpMaliMHUX TpaB JIOJUHU 10 YCiX TPhOX IIOKOJiHb TpaB JIOAWHU
oxnouacuo [10 c. 22].

[y moswurito 3aifHsmB. A. Jlinkan Ta }0.€. MakcuMeHko po3risiiaroTh iHGOpMaIliitHi mpaBa Ta
cBOOOIM K MOXIi/HI Bijl paBa Ha MOBAry 0 YecCTi, FJHOCTI Ta AUIOBOI pemyTallii, a TOMy BITHOCSTBCS 10
paB MEPIIOro MOKoTiHHs [7].

Hocnigauku Teopii aepkaBu Ta mpasa K0.A. JImutpies [2], A.b. Benrepos, M.IT Tupina [11], A.A.
AnnpuanoBa [4] y cBor0 yepry BigHOCATH iH(pOpMAaIIiiiHi TpaBa JIOAWHA 0 YETBEPTOrO MOKOJIHHS MpaB
JIFOJTUHH.

Ha aymxy O. ABpamenko Ta O. JKuakoBoi, yeTBepTe IMOKOJIHHS TpaB JIIOAMHU TPYHTYETHCS Ha
HE3JICXKHOCTI 1 aIbTepHATUBHOCTI BUOOPY 0COO0I0 NMPaBOMIPHOT MOBEIIHKH, 1[0 ITPYHTYETHCSI HA aBTOHOMI1
B MEXaxX €JUHOTO MPaBOBOTO MO, HOpM Mopam Ta penirii” [3]. M.Tupina npornoHye po3rJIsIaTé i
YEeTBEPTUM ITOKOJIIHHSAM TpaBa HaIlPaBJICHHI Ha 30€peKeHHs JIIOJINHY, & TOMY BKIIOYAE MPABO HA JKUTTS, 30eperKeHHS
TIJIECHOT Ta MCUXOJIOTTYHOT IUTICHOCTI, IIOBara JI0 YeCTi i TiTHOCTIi, IpaBo Ha JOCTOHHY cMepTh [11].

[Ipobsema BCTaHOBJICHHS MPUHATICKHOCTI MEBHOI TPYIU MPaB 0 TOTO YW 1HIIOTO MOKOJIHHS HOCHUTH
HE JUIIe TEOPETHYHUH acCMeKT, BiJ] LbOr0 3aJICKUTh MOAANBINA MPABOTBOpYA Ta MPaBO TIyMayHa
SUTBHICTB.

Pazom 3 Tum peanizauis iHpOpMaLiHHUX NpPaB 3aJ€KUTh HE JIMIIE BiJ Ol0JOTTYHUX MOMKIMBOCTEH
IHIWBIZIA, a ¥ BiJ pIBHSA PO3BUTKY 1H(OPMAIIHHOTO CYCIIbCTBA. TE€XHOJIOTTYHHI Mporpec cam 1o codi He



3YMOBJIIOE€  TOIIMPEHHs 1HGOpMaIiiHux TipaB 0e3 (GopMyBaHHS OCOOJMBOTO CBITOTJIALY Ta
MIPaBOCBIIOMOCTI.

B Tteopii iHdopmaniiiHOro cycminibcTBa iHGOpMalis CcTaja pPecypcoM, M0 CTAI0 MPHUYUHOIO
CTaHOBJICHHS 1H(OpMAIIii K CAMOIIIHHOCTI.

VY cBoemy nochimkenti O.I'. Janwnesan ta O.I1. [I3p06anp O. I1. npuiinum 10 BUCHOBKY iCHYBaHHS
iHpopmarii sk comianpHOro Osara. IlpaBo Ha iHdoOpmariro HaOyBae 3MiCTy HaWBaXIUBIMIOI (HOpMHU
3a0e3neueHHsI B3a€EMO3B’ 13Ky MIXK JIEP’KaBOIO 1 IPOMAaJITHCHKUM CYCIIJILCTBOM [5].

3 mosiBoro iH(popMarllii SK caMOIIHHOCTI Tporec il o0iry, BUpPOOHHWIITBA Ta 30epiraHHs HaOyBae
0COOJMBOI aKTyaJIbHOCTI. Y 3B’SI3Ky IPU JOCIiKEHHI iHGOpMAaiiHUX TpaB CIIijl BpaxOBYBaTH crienuQiky
II00QJIBHUX TMPOIIECIB B COIIaIbHOMY, EKOHOMIYHOMY, MTOJITHYHOMY Ta MPaBOBOMY BUMipax.

B XX cr. iHpopmariiiHi mpaBa i cBOOOAM YACTKOBO CTAJIM MPEIMETOM IPABOBOTO PETYJIIOBAHHS B
3aranpHiii Jlexknaparii npaB moauau 1948 poxky, MiDKHapOJHOMY ITaKTi COIAJIBHUX, TPOMAJCBKHUX 1
KyJIbTYpHHX TpaB ) Ta B CYJOBI MpaKkTHIl perioHaJbHUX CyHIiB (AMEpHUKaHCHKHUN, €BpONEHCHKUI 1
AdpukaHChKHIN).

SIk MopanbHO-IIIHHICHUH opieHTHp iH(OpMamiiiHi npaBa jdroauHu Oymu BuaineHi loanom XXIII B
Ennmniky «PaceminTerris» 1963 poky. Bkaszani indopmariiiHi mpaBa BKJIHOYAIOTh B ceO¢ TapaHTyBaHHS
cBOOO/IM TIONIYKIB i1CTUHH, CBOOOIN BHUPAKEHHS ITYMOK, IPaBO Ha 00 €KTHBHY iH(OpMAIlIO Ta JOCTYI 0
3araJbHONIOICHKOT KYJIbTYPH.

OcHoBHa mpobnema igenTudikanii iHpopMaIiifHUX TpaB Ta X Micus noiirae B 00poTe0i myOmiuyHIX
Ta TPUBATHUX 1HTEpeciB. B MpPOTHUCTOSHHI MyOMIYHOTO Ta NPHBATHOTO IOJSATaE MpodieMa BHU3HAHHS
a0CONIOTHUMHU Y1 OOMEKEHUMH THUX M IHIIKUX 1H(HOpMAIiiHUX TpaB.

B KOHTEKCTI TPOTUCTOSHHS MyOIIYHOTO Ta MPUBATHOTO 1HTEPECY 3 OJHOTO OOKY BUCTYIIA€ THAMBIM, a
3 IHIIIOTO JIepKaBa, KOPIIOpaIlist [0 € OCHOBHUM MOHOIIOJIICTOM iH(opMarii.

H. Accanmx (J. Assange) sx Hixmo Ooci 3BepHYB yBary Ha HeOe3MeKy MaHIMyJSIiil CBiTOMICTIO
monier 3 Ooky Bianu Ta Oi3Hecy [1]. Takoro poay oOCTaBUHM TiIKPECTIOIOTh BAXKIUBICTh 3a0€3MEUCHHS
aBTOHOMI1 peamizalii oco0oro 1i mpaB B iH(popMaliliHil cdepi.

Kanancekuii ¢inocod mac-memia M.Mak-Jlroen @uri. Herbert Marshall McLuhan), nocnimkyroun
BILTUB 1H(QOpPMAIITHUX TEXHOJIOTIH B 1CTOpIi JIFO/ICTBA MiAKPECIUB B3a€EMO3B’ A30K MK (hOPMOIO MHUCIICHHS
Ta TEXHOJIOTIIMM 0OMiHYy 1HpopMmauii (iHpopmatuzauio). Ha aymky BUeHoro, came 3aBASKU
iH(hOopMaLIiHUM PEBOJIOLISAM B 1CTOPIi JIF0JICTBA BiAOYBaINCh KapAUHAIbHI 3MiHU CBITOTJISAY, CYCIIILCTBA
ta enox.Po3suBatoun nozuuito [lonepa B mpaui «Biakputi cycninbcTBa 1 oro Boporw», M. Mak-Jloen
MPOMOHYE TiMmoTe3y, Mo came (oHeTHuHui andasiT, a He Oyab-fKa I1HIIA TEXHOJOTis MHChbMa CTala
CTUMYJISITOPOM JI0 BiIKpUTOCTI, 3aKkpuTHx cycninbeTB K.P. [Tonmepa (anra. Karl Raimund Popper) [8 ¢.16].

Comionoriyai  BHUCHOBKM M.Mak-JIfoeHa BIIHAWIIJIM CBO€ MIATBEP/DKEHHS B JIOCHIKEHHSIX
MPUCBSIUYEHUX Tao0ani3amii Ta iHdpopMaLiiHoro cycniabcTBa. Ciia 3ayBakuTH, KOHLENIIS 1H(QOpMaliiiHOTO
CYCIIIBCTBA BKJIIOYAE PsII OKPEMHX TEOpiil, cepes IKUX MPUCYTHIN MO Ha iHpopMaliiHe CyclibCTBO
SIK Ha Cy4acHY YTOTIIO.

HoBi MOXIUBOCTI JIIOAWHHU JIO3BOJIIOTH DO3IMIAAATH K HOBUM Muciasuuil cy6’ext. Jlroauna
iH(popMaliiHOT nobucrana dYacTUHOKO 1HGocpepu, €IuHOro 1H(GOPMALIMHOIO KOJIEKTHBY, IO SK
nepeabaya M.Mak-JIt1oeH 3HOBY BMBOJUTH Ha INEpe]Hil IMJaH 1HII CEHCOPHI CUCTEMH Ta HOBY (opmy
MMCJICHHS, IO € 3aliMa€ CBOE MICIIE B CBIJIOMOCTI JIIOIUHH.

KomyHikariss Ta 3acobu ans mepenaui iHGopMalii € TUMHM IHCTPYMEHTAMH IO CIY)XaThb PO3BUTKY
JIIOJIMHU, aHaTI3y CUTYallli, BUOOPY MEBHOI OBEIIHKH, HA0YTTS JOCBiAY. 3 OTJSAY Ha 110, iH(OpMaLiiHOTO
crocOy XKHUTTA (OpMYye HOBE CIPUHHITTS CBITY, COIIAIbHO-EKOHOMIYHE CEpElIOBUINE Ta TMOJITHUHY
dopmariiro, 1110 BiMOBIAAIOTH MPUHIMIIAM aBTOHOMIT ocoou homo informaticus [6].

Ha namy aymKy, He MOXHa 3alepedyBaTH, L0 OKpeMi iH(popMauliiHI MpaBa BUHHUKAIU B JII€I0
PI3BHOMAHITHUX ICTOPUYHMX, CYCHUIBHO-TIONMITUYHUX Ta EKOHOMIYHHMX AacHeKTiB, a TOMY 4YacTo
PO3TISAAIOTHCS K CKIIAJOBI PI3HUX IOKOMNiHb. 3TiHO, €BOJIOLIMHOTO MIAXOMY A0 PO3BUTKY IpaBa
3anponioHoBaHoro H.Pyman, «skio eBosorlisi [mpaBa —IpuM.aBTOpa] ¢ iCHYe€, TO TOJISTa€ BOHA HE B
JIaXpOHIYHIA 3MIiHI OJHOTO SIBHINA IHIIMM, a y BHOOpI NEBHUX COIATbHO-IOPHUAMYHUX (DOPM, SKOMY
BiJiJaHa TiepeBara 1 SKUW MOXIIMBO 3MIHMTH, Y TOW yac fK 1HIII (QOpPMH, HE 3HUKAIOUH, TUMYACOBO
BIJIXOJISITh Ha JAPYTUi MIaH, TOOTO y Taki chepu COIaTbHOTO YKUTTS, KOTPi 3HAXOAATHCS 32 MEXKaMH OIS
30py odiriitHoro mpasay [9 €.54].


https://www.google.com.ua/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCAQFjAAahUKEwiRtPCd7-fGAhUpw3IKHbZ2ByQ&url=https%3A%2F%2Fru.wikipedia.org%2Fwiki%2FPacem_in_Terris&ei=avKrVZHXKKmGywO27Z2gAg&usg=AFQjCNEC9Hw3e5ygHob8q3QcWq_PhJ4Qaw
https://ru.wikipedia.org/wiki/%D0%90%D0%BD%D0%B3%D0%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%B9_%D1%8F%D0%B7%D1%8B%D0%BA
https://ru.wikipedia.org/wiki/%D0%90%D0%BD%D0%B3%D0%BB%D0%B8%D0%B9%D1%81%D0%BA%D0%B8%D0%B9_%D1%8F%D0%B7%D1%8B%D0%BA

B XXI cromitTi #me mMoBa mpo mepexin A0 riofanbHOro 1H(GOPMAIIHHOTO CYCHIILCTBA 3 €IUHUM
iHQOpMaIIHHUM TPOCTOPOM Ta JCIEHTPATI30BaHMM YMPABIIHHAM iH(QOpMaIli€lo, IO HE OOMEKYEThCS
JIepKaBHUMHU KopaoHamu. [lepxkaBa Ta ndroaMHa sAK OIlOJOTIYHMM BUA TEPEXOAUTH B HOBY a3y
CBOJIIOIIITHOTO PO3BUTKY @ pa3oM i3 HUMH IIPaBO.

Takum ymHOM, Oyap ska cmpoba BigHecTH iHQOpMALifHI mpaBa 10 TIEBHOTO «IOKOJIHHA» 0e3
BHPAxXOBYBaHHS iX KOMIUIEKCHOTO XapakTepy Oyjae HemoBHOIIHHOIO. OHAK, Ha BIAMIHY BiJl MOIMEpPEIHIX
TPHOX TOKOJIiHb, BUPIIIEHHS MUTAHHS MPUHAJISKHOCTI TPYNH iH(QOPMAIIIHAX MPaB OBUHHO BPaXxOBYBAaTH
HE JIUIIE HasSBHICTh MEBHOTO TpaBa B TEPENiKy TPAJAWIIAHO BU3HAYEHUX MOKOJIHb, a ¥ Macmrad Ta
OPUHIUIKM  HOro pearizamlii, BIiANOBITHUA TEXHOJOTIYHUI pIBEHb NPUTAMAHHOI  ICTOPHYHOI J00U
«TIOKOJIIHHS», (hOpMHU MUCIHCHHS (110 Oe3MOCepeIHhO TMOB’SA3aHO 13 IMPABOBOIO CBIJOMICTIO), CYCIUJIBHO-
eKOHOMIYHUH Ta MONITUYHUAN YCTPii Ta IHII YMHHUKU €BOJIIOIIT JIIOMHHU Ta MPaBa.
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JMenuwguk Onexcin leanosuu,
Odoyenm kageopu ginocoghii ma coyianbHo-cyMAHIMAPHUX HAYK
XmenvHuyvbro2o yHigepcumemy Ynpaeiints ma npasa,
KaHouoam neoazo2iuHux HayK, OOyeHm

KOMIETEHTHICHUHM NIJIXIJ Y MPO®ECIVMHIN MIATOTOBII MAHBYTHIX
IOPUCTIB: TEOPETUYHI TA IPAKTUYHI ACOHEKTH
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BignosigHo no0 3akony Ykpainu «IIpo Buiry ocBity» (2014 p.) OCHOBHUMH OCHOBHOIO METOIO
BUMIOI  IIKOJM €  TIATOTOBKA  KOHKYPEHTOCIIPOMOXKHOTO  JIFOACHKOTO  Kamitamy  JUis
BHCOKOTEXHOJIOTIYHOTO Ta 1HHOBAIIMHOTO PO3BUTKY KpaiHU, CTBOPEHHS YMOB JUIsl camopeai3arlii
0COOMCTOCTI, @ OJHUM 13 NMPIOPUTETHUX HAMPSAMIB OCBITHHOI MOJITUKU B CY4acCHUU MEPIOA € Mepexis
BiJl 3HAHHEBOT MApaJUTrMU JO KOMIIETEHTHICHOTO MiaXoay. Tak, 3aKOH CIpsIMOBY€E OCBiTHIN MpolLiec Ha
(dbopMyBaHHS CYKYITHOCTI CHCTEMAaTH30BaHUX 3HAaHb, YMiHb 1 TPAKTHYHUX HABUYOK, CIOCOOIB
MUCIIEHHSI, TPO(peCiiiHUX, CBITOTIISAHUX 1 TPOMAITHCBKUX SKOCTEH, MOPAIbHO-€TUYHUX LIHHOCTEH Ta
IHIIUX KOMIeTeHTHOCTeH [1].

BopHouac 4iTKO BHM3Ha4YeHE OJHE 3 HAWBaXIMBIIIMX 3aBJaHb — (OPMYBAaHHS TapMOHIMHO
po3BHHEHOI ocobucTocTi daxiBusg XXI| cTOMTTS, 37aTHOTO CHCTEMHO MHUCIUTH 1 CAMOCTIHHO MisITH,
SKUW BOJIOZIE SIKOCTSIMH JIiJIepa, IPOSBIISE 1HILIATHBY NPH BUKOHAHHI CIIY>kKOOBHX MTOBHOBA)XEHB, MA€
npodeciiiHi 3A10HOCTI: 10 00’ €KTUBHOTO (HEYNEPEIKEHOT0) Mi3HAHHS, POTHO3YBATH HACTIIKH CBOiX
pilieHb Ta Jiii; KOHIIEHTPYBaTH yBary; pO3yMiTH iHTEpECH, CTaBJICHHS, MOTHBH il I1HIIOI JIIOJWHH,
TOOTO TIpoecioHaiB, sIKI BOJIOIIIOTh BU3HAYAIbLHUMHA KOMIIETEHTHOCTSIMH.

VY npyriit monoBuni XX ta Ha mouatky XXI| CTOMTTS B CBITOBOMY OCBITHROMY CEpEIOBHIII
HIUPOKOTO PO3MOBCIO/KEHHSI HAOy/lnM TOHSATTA  «KOMIIETEHLI», «KOMIETEHTHICTh», Ta
«KOMIETEHTHOCT». BUBUEHHS pi3HOMaHITHOI JIiTepaTypH (HaMu AociipkeHo Oiibi Hix 100 mxepen
3a aBTOPCTBOM BYEHHUX — IICHXOJIOTIB, TEJAroriB, FOPHCTIB, COINIOJIOTIB, YIPABIIHIIB Ta I1HIINX)
CBITUUTH, IIO0 CHOTOJHI BIJICYTHE OJHO3HAYHE HAYKOBE BU3HAYEHHS IUX IOHATH, MPUpoAA IX
BUHHUKHEHHS, CITIBBITHOIIICHHSI, KJIacH(iKaIlis Ta BUIH.

[lepciekTrBu Ta mpobiieMu peamizaiii KOMIETEHTHICHOTO MiaAxony (0 pedi, BiH pO3TIISIAETHCS
SK CHUCTEMOTBIpHUN (PaKTOp) B OCBITHROMY CEPEAOBHII BHIIOI IIKOJW BHBYAJIM BITYM3HSHI Ta
3apyOixHi HaykoBIi: H.Anwrommna, H.bi0ik, I'.binenpka, A.Bamenko, I.Jlapmanceka, M.JlopoHiHa,
[.€pmaxosa, [.3umuss, B.Kpemens, A.Myapuk, O.OBuapyk, O.Ilometyn, I'.ITonskosa, [[x.PaBeH,
O.Casuenko, I'.Cenesxko, I'.Copokina, A.XyTOpCbKHii Ta iHIIII.

AKTyallbHICTh KOMIETCHTHICHOTO TiAXO0Ay OOyMOBIJIEHa, 3 OAHOTO OOKy, OaKaHHSIM JOCSATTH
BHCOKOi SAKOCTI OCBiTH, fika O BiANOBijana Cyd4acHUM BHUMOTaM, 3 IHIIOTO — PO3YMiHHA
0€3MepCIEeKTUBHOCTI €KCTEHCUBHOTO MIIAXY TOJOJaHHS MPOOJEeMH 3a paxyHOK 30UIBIICHHS 00CATY
3HaHb.

B.Kpemensb migkpecitoe, 10 yCYHYTH CYTT€EB1 HEJOMIKH B OCBITI YKpaiHU MOKJIMBO JIUIIIE 3aBASKA
il opranizaiii Ha OCHOBI KOMITIETEHTHICHOTO MiaXoy. «He «IpeaMeToneHTpu3My, a ImiIMOoPsIKyBaHHS
BCIX HABYAJIBHHMX IUIaHIB 1 mMporpaM (OPMYBAHHIO BiJNOBITHUX KOMIICTCHINIM B Y4HS, CTyACHTA 1
B3araji y TOro, XTo npuimioB HaBuatucs [2, C.13].

CroBHUK 1HIIIOMOBHHUX CIIIB IMOJA€ 3HAYCHHS «KOMIIETCHTHHI» — (J1aT. competens (competentis) —
HAJICKHUH, 3110HUI) — K «aBTOPUTECTHICTh, 00I3HAHICTh, BOJIOMIHHA HEOOXiHOIO iH()OpMAIIi€I0 TS
(haxoBOro po3B’si3aHHA MPOOJEMH, TOTOBHICTH JO MiSUTBHOCTI», a «KOMIIETEHTHICTB» — sK 1)
aBTOPHUTETHICTh, OOI3HAHICTh Yy TEBHIW Tamy3i; 2) BOJOAIHHA KOMIIETEHIII€I0, KOJO MOBHOBA)XEHBb
opraHa 4d TMocafoBoi ocoOu. TiaymMayHWil CIOBHHUK YyKpaiHCbKOI MOBH BH3HA4Ya€ TEPMiH
«komneTreHTHH — (¢p. competent Bix nar. (competents — BiAMoBiAHUH, 3A10HUI) — TOH, AKHIA Mae
JOCTaTHI 3HAHHS B TMEBHIN ranysi; skuil 100pe 00i3HaHUH, TAMYIIUI, a TaKOX TOH, SIKHH Mae€ MEeBHI
MMOBHOB)KCHHS, ITOBHOTPABHUM, ITIOBHOBJIAJHUN 1 MOXKE 3JIHCHIOBATH TIEBHI aKTH YU Jii B
KOHKPETHHX YMOBaXx BIiAMOBIIHO IO HAJUIEHUX MOBHOBaxeHb» [3, C.186].

A. Myzapuk moHATTS «mpodeciiiHa KOMIIETCHTHICTB» XapaKTepu3ye sK. MOTIHOJIEHe 3HAHHS
npeaMeTa; CYKYIHICTh MpodeciiHuX 3HaHb 1 MpodeciifiHO 3HAYYIIMX OCOOMCTICHUX SKOCTEH, IO
JIETePMIHYIOTh CAMOCTIHHY ¥ BIANOBIAANbHY iSUTBHICTH JIIOJWHU Ta BH3HAYAIOTh PE3YJIbTaTUBHICTDH
npodeciiHol AisNIBHOCTI; 3JaTHICTh Ta YMIHHA BHKOHYBaTH NeBHI mpodeciiiHi (yHKIIT; MposB
enHocTi TpodeciiiHOl Ta 3arajJbHOi KYJIBTYpH; IHTETpaTHBHA XapaKTepUCTHKA (axiBls, IO
JIEMOHCTpPY€E TOTOBHICTh Ta BU3HAYA€E HOT0 3AaTHICTh YCIHINIHO 3/11MCHIOBATH MPO(ECiiHy AisNIbHICTS.

KomMmrieTeHTHICTh HE MOKe OYTH 130Jb0BaHA BiJl KOHKPETHUX YMOB 1i peaii3allii, BOHa repeadavae
OBOJIOJIHHSl JIIOAMHOIO BIAMOBIAHUMH KOMIETEHIIssMA. KommeTeHTHa y TeBHIN Tramysi JroAuHa
BOJIOJII€ BIANOBITHMUMH 3HAHHSAMHU Ta 3JI0HOCTAMH, SIKI JNAIOTh i 3MOTY €(EKTHUBHO y Hill HiSTH.



Posrnsimati mpodeciiiny KOMIIETEHTHICTh CJiJi Yy TIPOIECyaJbHOMY AacIeKTi, OCKIIbKH BOHA
XapaKTePU3YEThC Yepe3 MisUIbHICTh 1 Mae quHaMiuHuii xapaktep [3, C.192-193]

VYu4eHi - npencTaBHUKN XapKiBChKOI FOPUANYHOI IIKOJIH Yy CTPYKTYPi KOMIIETEHTHOCTI BUAUISAIOTH 4
acIIeKTH:

- TI'Hoceonoriunmii, SIKMI XapakTepusye rOpucta — npodecioHansa 3 TOYKM 30py HOro 3HaHB,
SIKUM BiH MIOBUHEH BOJIOMITH;

- HopmaTtuBHuH, siKMii XapaKTepHU3ye Te, IO MOBHUHEH 1 MOXKE KOMIETEHTHHI Cy0’€KT, YUM BiH
Ma€e BOJIOJITH, TOOTO MOBa ijie MPO CYKYIHICTh NMOBHOBaXX€Hb (IMpaB i OOOB’SI3KIB)  sKi
BCTaHOBJICHI 3aKOHOM, CTaTyTOM YH MOCAJ0OBUMHU 000B’sI3KaMU;

- OyHKIIOHATBHUHN XapaKTepu3ye HisIbHY CTOPOHY Cy0’€KTa, HOTO 3[aTHICTh JTIATH HAa OCHOBI
3HaHb, BMIHb 1 HABHYOK;

- OCOOHCTICHMH BHUPaXKAETbCSI B YCBIJOMJICHHI CIICIIAJiCTOM CBO€EI SIKICHOI BHU3HAYEHOCTI,
OLIHIII HMM CBOIX npodeciiiHux 3ai0HOCTeH Ta ocoducTux sikocreit [4, C.77-79].

3 orsAay Ha coljajibHe 3HaYeHHs npodecii 1opHucTa HaJA3BUYARHO BaXKIMBO c(hopMyBaTH y HHOTO
mig yac HaByaHHa y BH3 Taki KOMIETEHTHOCTI sIK: criocoOu mpodeciiHoro MucieHHs, npodeciiiui,
CBITOTJISAJIHI 1 TPOMAJISTHCHKI SKOCTI Ta MOPAJIBHO-ETUYHI I[IHHOCTI.

Ha namry 1ymMKy HUMH TOBHHHI OYTH:

Criocobu MUCIICHHS:

- TBOpYE MHCICHHSA: MPOOJEMHHMH XapakTep MiJXOAy [0 BHUBYAEMHUX SIBHII, OIEPATUBHICTD,
CaMOCTINHICTh, JIWHAMIYHICTh, KOHCTPYKTHBHICTh, INIHPOTA 1 KPUTHUYHICTH MHUCJICHHS;, O3HAKH
npodeciifHOro MHCICHHS IOPUCTIB: BHUCOKHH pIiBeHb HOPMATHBHOI KYJIBTYpH, YHIBEpcamizMm i
epyJlOBaHICTh, TOEJHAHHA A0OCTPAKTHOTO 3 KOHKPETHHUM, NPUTAMAHHICTh 3aroCTPEHOro MOYYyTTS
CTpaBEJIMBOCTI; JOTpUMaHHS OYKBH 1 IyXy 3aKOHy, BOJHOYAac TypOoTa Ta MmoBara 10 KOXKHOI
0COOMCTOCTI; pO3BHHYTA TBOpYA ysIBa,

- 3a10HOCTI: 70 OO0 ’€KTUBHOTO (HEYMEepeIKEHOT0) Ti3HAHHS; M0 JOTIYHOTO MUCIEHHS:
MOPIBHSHHS, aHaJi3y, CUHTE3y, abCTparyBaHHs, y3arajJbHEHHs; POTHO3YBaTH HACIIAKM CBOIX Jid Ta
pillIeHb; 10 3amaM’sITOBYBaHHS, 30epiraHHs 1 BIATBOPEHHS CY/DKEHb Ta I1HIIOI 1H(OopMallii; po3yMiTH
iHTepecH, CTaBJIEHHS, MOTHUBU JiH IHIIOI 0COOW; IO CHIBUYTTS Ta MMJIOCEpIs; 0 KPUTUYHOT
CaMOOIIIHKH, CaMOKOHTPOJIO, TpPOodeciiHOro 1 MOpaJbHO-TICUXOJOTIYHOTO  YJOCKOHAJICHHS;
KOHIIEHTPYBaTH yBarys;

- npodeciiiHo HEeoOXiJHI SKOCTI Ta ICUXOJIOTIYHI PHCH: HAIOJIETJIUBICTh Y BCTAHOBJICHHI
00’€KTUBHOI ICTMHM; TPallbOBUTICTh; BIANOBIJAIBHICTb, MOTpeda  CIIJyBaHHSA HPUHIMILY
BEPXOBEHCTBA ITpaBa; NoTpeda B 3a0e3MeYeHH]I KOHCTUTYILIIMHOIO MpaBa JIOAUHU Ha KUTTS, 30pOB ‘s,
4ecTi Ta TIAHOCTI; IHTEPEC Ta CYCHUIBHO MPUHHATHA MOTHBALlIS 10 3aHSITTS IOPHINYHOIO AISIIBHICTIO);
ocobucTa TIAHICTh Ta caMoOIoBara; CTIMKICTh JI0 CTpecy; BIIEBHEHICTh; CTPUMAHICTh B €MOIIISX;
30aTHICTh JI0 CaMOOIIHKH; CHOCTEPEXJIUBICTb, YECHICTb; MOPSAIHICTh; MOYYTTS CHPaBEIJIMBOCTI;
TYMaHHICTh; TOJIEPAHTHICTH, HPHUHIMIIOBICTh; T'POMAASHCbKA MYXKHICTb, AKTHBHICTH; T'OTOBHICTb
O6opoTHCs 3 MPOosBaMU KOPYIIIi Ta XaOapHULTBA; JAOAEP)KAHHS 3arajbHOi KyJIbTypH Ta MOPaJbHHUX
HOPM Ha CIy>k01 Ta mo3a CiIy»0010; MoTpeda 10 CaMOCTIHHOTO TMOIIYKY ¥ 3aCBOEHHS HOBUX 3HAHb;
PO3BHHEHA JIONUTIMBICTh; Mi3HABAJIBHUI 1HTEPEC; NO3UTUBHI 1HTEJIEKTYalbHI MOYYTTS; aKypaTHICTb,
OXalHICTh Y 30BHIIIHbOMY BUTJIS/II; TAKTOBHICTh; 00aUYHE CTABJICHHS JI0 KOJIAa CBOIX 3HAMOMHX

HaOyTH 371aTHOCTI:

- 3JiiicHIOBaTH po30yIOBY TPABOBOi JIep)KaBH Ta TPOMAITHCHKOTO CYCIUIBCTBA Ha 3acagax
I'YMaHHOCTI, CIIPaBEAJIUBOCTI, ICTHHHOCTI Ta CBITOTJISAHOT IHTENIT€HTHOCTI;

- CJTiTyBaTH TIPUHIIAIIAM BEPXOBEHCTBA MIPaBa, HEYXUIHHOTO JOTPUMAHHS HOPM 3aKOHY;

- BUKOHYBaTH npodeciiiHi 000B’13kM BIANOBITHO A0 (YHKLIN 1 MOBHOBaXKEHb OpraHy (opraizairtii)
Ta Ha OCHOBI MIPABOBOTO JIOCBIY;

- CAMOKPUTHYHO OLIIHIOBATH PE3yJIbTATU BIACHOI AisNTBHOCTI;

- POTHCTOSITA THCKY Ta CIOKYCI;

- 3IACHIOBATH caMOaHaJli3 CBOIX MPoQeciiHUX AKOCTEN 3 METOIO MOAOIAHHS X HETaTUBHUX CTOPIH;

- OyTH CMUIMBHUM B IyMKax 1 BUMHKAX y MpoLeci 31HCHEHHSI FOPUIUYHOT AisUTbHOCTI;

- 10JIaT YMHHUKH, K1 BUKIUKAIOTh 1e(opMallito MpaBoBOi Ta MOPAJIbHOI CB1IOMOCTI;



- CTIUTKYBATHCS SIK 3 KOJIETaMH, TaK 1 JIIOJbMH, IKAM HAIal0THCS FOPUANYHI TIOCIYTH, JTOTPUMYIOUNCH
BUMOT MOPAJIbHOI Ta ICHXOJIOTIYHOI KYJIBTYpH.

3BakalouM Ha BXKJIMBICTh MPOOJIEeMH Ta HarajJbHy NOTpeOy BIIPOBAHKEHHS KOMIIETEHTHICHOTO
MiXOMy B OCBITHIM MpPOIEC BUIIOI IMIKOJH, CHPSIMYBATH 3YCHJUIA Ha JOCHIHKEHHS CTPYKTYPHO-
(GYHKLIOHATBHUX KOMIIOHEHTIB MPOQECiiiHOT KOMIIETEHTHOCTI Ta MOIIYIi €()EeKTUBHUX METOIUK
OIIIHKHY PiBHA cPOPMOBAHOCTI KOMITIETEHTHOCTEH TYMaHITApHOTO CIIPSIMyBaHHS.
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FOSTER PARENTS UNDER EUROPEAN LAW

Numerous factors have shaped foster care over the past several decades. One key force has
been the heightening of societal expectations and standards for acceptable family functioning, a social
shift that began in the 1960s and continues to the present days. Needless to say that last 10 years, the
population of children and young people in foster care has grown dramatically, and the challenges
associated with achieving permanency for them have mounted.

It is obvious that foster care is a complex service. It serves children who have experienced
abuse or neglect, their birthparents and families, and their foster parents. Children in foster care may
live with unrelated foster parents, with relatives, with families who plan to adopt them, or in group
homes or residential treatment centers. Because foster care is designed as a temporary service that
responds to crises in the lives of children and families, an expectation exists that children who enter
care either will return to their parents as soon as possible, or will be provided with safe, stable, and
loving families through placement with relatives or adoption [3,p.8].

Some children, however, remain in foster care for extended periods of time. Many "age out"
and go on to live on their own. For example, recentlly in United Kingdom the age of leaving foster
parents increase till 21 years old. In comparison in Ukraine we have different practice. Our "age out"
for foster children is 18 years. Newly published figures from the Department of Education (DfE) in
England show that, under Staying Put, 25% of young people have remained with their foster carers.
The policy recognises that most 18-year-olds, particularly if they have a troubled background, are not
ready for independent living. Evidence from a pilot study suggests that outcomes are better for those
who remain with their foster carer. In result, "age out" for foster children in England was changed till
21 [5].

If we talking about foster parenting, it is one of the most demanding jobs a person can
assume. Foster parents are expected to provide a home for the children in their care; work with child
welfare agencies, schools, and other service providers to ensure that children’s needs are met; and
simultaneously establish relationships and arrange visitation with birth parents, which may eventually
result in the children leaving their custody. However, there is one difference between foster parents



and adoptive parents they are paid an annual salary at a rate that exceeds the monthly room and board
payments as trained professional foster parents [2, p.16].

By the way, all Member States have requirements for the vetting of persons that are foster
parents candidates upon initial selection. Provisions setting a specific timeline for the frequency of
reviews were, however, only identified in seven Member States (Belgium, France, Germany, Ireland,
the Netherlands, Romania and the United Kingdom) [4].

When such provisions are in place, requirements vary significantly. In Belgium (French
community) for example, reviews should take place every five years. In France and Romania, vetting
is part of the licensing process of foster parents; these licenses must be renewed every five years in
France and every three years in Romania. In the Netherlands and the United Kingdom, foster parents
should be assessed on an annual basis and a new certificate of good conduct may be requested. In
Ireland, general provisions require that the police (Garda Siochana) clearance certificates should be
renewed every three to five years [4].

After all foregoing conditions foster parents still and even more they want to continue a
relationships with children after foster care. There are cases when foster parents want to visit “their”
children even after they come back to biological parents. There was one case, especially “Case of
Kopf and Liberda v. Austria” in the European Court of Human rights in 17 January 2012. The
circumstances of the case was that between December 1997 and October 2001 the applicants, a
married couple, were foster parents to a small boy, born in 1995. After his biological mother regain
custody of him, the applicants were denied access as well as visiting rights. They complained in
particular that the Austrian courts had decided — after proceedings lasting three and a half years — that
granting them visiting rights was no longer in the child’s best interests [1].

The European Court of Human rights held that there had been a violation of Article 8 (right to
respect for private and family life) of the European Convention on Human Rights. It found that, while
the Austrian courts, at the time of taking their decisions, had struck a fair balance between the
competing interests of the child and his former foster parents, they had however not examined
sufficiently rapidly the applicants’ request to be allowed to visit their former foster child. The Court
also mentioned as a rule, cohabitation may be a requirement for such a relationship, exceptionally
other factors may also serve to demonstrate that a relationship has sufficient constancy to create de
facto “family ties” (see Kroon and Others v. the Netherlands, 27 October 1994, § 30, Series A no.
297-C).The Court reminds the case of Moretti and Benedetti v. Italy where the Court considered the
relationship between the applicants as foster parents and the child entrusted to them, who had lived
with them from the age of one month for a period of nineteen months, as falling within the notion of
family life within the meaning of Article 8 § 1 because there had been a close inter-personal bond
between the applicants and the child and the applicants had behaved in every respect like the child’s
parents (Moretti and Benedetti v. Italy, no. 16318/07, §§ 49-50, 27 April 2010) [1].

In the end we may say that in reality the difficulties of foster parenting also are compounded
by the high level of care foster children often require, the low reimbursement rates most states give
foster parents, and the inadequate support foster parents receive from caseworkers. However, foster
parents are still having desire to be a new family for foster children.

As foster care looks to the future, we must recognize that birthfamilies will always play a key
role in children's lives, irrespective of the permanency outcomes that are planned for the children. The
majority of children who enter foster care will be reunified with their parents or will be placed with
members of their extended families. Children who cannot physically return home and who become
members of new families through adoption will continue to have psychological connections with their
birthfamilies [3, p.27].

In conclusion it is needless to say that social-service agencies, especially custody and
guardianship should pay more attention to foster parents. A Government should do not stop in
improving legislation in this particular issue. Although we all should remember that bithfamily is the
best family for every child. That is why the state should do its best to this special group of society.
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leanoecoxa Anna Mukonaiena,
npoghecop xkagheopu KoncmumyyiuHo2o, AOMIHICMPAMUBHO20 Mma PIHAHCOBO20O
npasa XmenvHuybKo2o yHieepcumemy ynpasiints ma npasda,
KaHOuoam 1opuoudHux HayK, OOyeHm

HOJA0 NPHHIUIIOBUX BII[MIHHOCTEIZI KOHCTHTYI.[}IXHOFO cyny
YKPAIHU TA CYIIB 3AT'AJIBHOI OPUCIUKIII

I3 3akpimnennsaM y Korerutynii YkpaiHu cnenianizoBaHOTO OpraHy KOHCTHTYIIHHOTO
koHTpoito  — Koucrurynitinoro Cyay VYkpaiHm — BHHMKae THUTaHHS TIPO HOTro
CHIBBIAHOIIEHHS 3 OpraHamu cyaoBoi Biagu. He MoxHa 3amepeuyBatu ToW (akrt, 110
Koncrurymivinuii Cyn Ykpaiaun Mae 6arato CHuUIBHOTO i3 CyZIOBOIO Biajor. 3akoHoMm «IIpo
Koncruryuiitnuit Cyn Yxpainu» [1] 3akpimieHO TpUHIMIT HE3alIeKHOCTI, IIaCHOCTI, IOBHOT'O
1 BCEOIYHOrO PO3TIISALY CIIpaB, KOJICTIaJbHOCTI, 3MarajbHOCTI 1 PIBHONMPABHOCTI CTOPIH,
OOIPYHTOBAHOCTI MPUUHATHUX PIlIEHb, YUM TAKOX KepylTbcs cynu. lIpuHIMI 3aKOHHOCTI,
SKUM KEPYIOThCS BCi cyau, € 00oB’si3koBuM 1 s KoucrutymiitHoro Cyny YkpaiHu sk
NPUHIMI KOHCTUTYLIHHOT 3akoHHOCTI. Pimmenns Koncturyuiiinoro Cyay, sk 1 cyaiB 3arajbHoOi
IOPUCIUKINI, € 3araJbHO000B’SI3KOBUMH. Y TOU ke 4vac pimeHHs Koncrurymiiinoro Cymny
VYkpaiHu € 0OCTaTOYHUMH 1 OCKap)KEHHIO HE MJISATal0Th.

Onnak, He TUBISYUCH Ha Oarato cniuitbHUX puc, Koncrurymiiinuii Cyn Mae yummano
0COOJIMBOCTEH, 3yMOBJICHUX IIPABOBOIO MPUPOJIOI0 ILOTO OPraHy.

[Tepm 3a Bce HEOOX1AHO 3BEPHYTH yBary Ha CIiBBiJHOIICHHS (YHKIIINA CYiB 3arajbHOI
topucaukiii Ta Koncturyuniiinoro Cyny Ykpainu. Skmo ¢GyHKIIT cyAiB 3araibHOT IOPUCIUKIIIT
PO3yMIIOTh SIK HAINIPSIMU, BUJIU 1 (POPMU JiSTILHOCTI 3 BUPIIIEHHS MPAaBOBUX KOH(IIIKTIB, CITOPiB
y cepi NUBUILHOTO, TOCMOIAPCHKOTO, aAMIHICTPATUBHOTO Ta KPUMIHAJIBHOTO CY/IOUYMHCTBA,
IO 3IIHCHIOETHCS BHUKIIOYHO CyJaMH Ha TIJICTaBaX, y MeXaxX Ta IMOPSAIKY, MependadyeHux
Konctutymiero 1 3akoHamu Ykpainu, To BuzHaueHHs (yHkmiii KoncrurymiitHoro Cynmy
VYkpaiau, X BUJIB 1 03HAK 3aJIUIIAETHCS JUCKYCIHHUM, TTONIPH 3HAYHI 3J00YTKH BITYM3HSHOI Ta
3apyOiKHOT IOPUINYHOI HAYKH Y BHBUCHHI 1i€i mpobaemu [2; 3, ¢. 561; 4, c. 54; 5, c. 22; 6, c.
3,6-7;7,c.95].

Amnainiz npaktuku gisuibHocTi Koncturymiiinoro Cyny YkpaiHu 103BOJIsiE BHALTUTH
Taki #oro (GyHKHIT K (YHKIIO KOHCTHTYIIMHOTO KOHTPOIIO, OQIMIHHOTO TIyMadeHHS,
IHTerpaliitHy, OXOPOHHY, KOOPJMHALIHY, TPAaBOTBOPYY Ta MOJITHUHY.

B OcnHoBHOMY 3akoHi YKpaiHM HaroJIoNyeThCs Ha MpioputeTHOCTI KOHCTUTYIIIHHOTO
Cyny Ykpainu: Binnosinno 1o 4. 1 ct. 147 Koncruryuiitnuit Cyn Ykpainu € €IMHUM OpraHoM
KOHCTUTYIIIHOI fopucaukiii B Ykpaini [8]. Ile o3Hauae, 1m0 BiH HagiIeHHH OCOOIHMBOIO
byHKLI€I0 — (YHKIIE€I0 KOHCTUTYLIHHOTO KOHTPOJIO, SIKa HA HaIly JYMKY, 3aiiMa€ MpOBiIHE
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Mmiciie cepen (ynkmii Koncrurtymititnoro Cyay. Jlana (yHKIisE MpOHU3YE yCi HaNpsSMKH
nismeHOCTi Cymy, BU3HaUae ocoOnuBuii npaBoBuii craryc KoncrurymiitHoro Cyny Ykpainu B
CHCTEMi OpraHiB JEepXKaBHOI BIIAAH, NMPUTAMaHHY HOMY SIKICTh TOJIOBHOTO OpraHy, SIKUi
3IIHCHIOE KOHCTUTYIIMHUI KOHTPOJIb B YKpaiHi.

OxpiM BigMIHHOCTEW Yy (QyHKUIIOHaIBbHOMY mpu3HadeHHi, Koncturymiinuii Cyn
VYkpaiHau BOJIOMIE e IIJTUM PSIZIOM OCOOJIMBOCTEH, SIK BIIPI3HAIOTH MOTO BiJ CYyAIB 3arajibHO1
FOPUCIHKIIIT.

3okpema, 1€ ocoOaMBa CHCTeMa 3aKOHOJABCTBA, K€ PErylio€ isIbHICTb
Koncruryniinoro Cyay. Ha cyTTeBi 0COOMBOCTI KOHCTUTYIIHHO-TIPABOBOTO CTATYCy OpPTaHy
KOHCTUTYIIIHHOT FOPHCIMKINI B TOPIBHAHHI 3 CyJAaMH 3arajbHOl FOPHCIMKIIT BKa3ye
Koncrutynis Ykpainu, sika 3akpiIuitoe mpaBoBUil cTaTyc 1 moBHOBakeHHS KoHCTUTYIiITHOTO
Cyny Ykpaiaum y cnemiansHomy po3aini XII «Koncturymitauit Cyn Ykpainu", okpeMo Bif
po3ainy BochMmoro "IlpaBocymms". KpiM 1poro, pisHHM € IOTOYHE 3aKOHOJABCTBO, IO
perymtoe gisutbHiCT, KoHcTHTyIIHiHOTO Cyy Ta CyAiB 3arajabHO1 FOPUCAMKITIT.

Binpisustoreest cnocobu ¢opmyBanHs 1 ckian KoscrutyniitHoro Cyny 1 cyniB
3arajnpHO1 ropucaukiii. Binmosimao o cr. 19 3akony Ykpainm «IIpo cymoyctpiii i craryc
CYIJIiB» CY/M 3arajbHOi IOPUCAMKII] YTBOPIOIOTHCSA, Y TOMY YHCII HIISXOM peopraHizarii, Ta
TikBigOBYIOThCs [Ipe3maenTom VYkpaiHn Ha mifcTaBi mpomosumii JlepkaBHOiI CymoBOi
aaMinicTparii Ykpainu [9]. Ilo crocyeTbess oprany KOHCTHTYHIHHOTO KOHTPOJIO, TO B
VYkpaiHi 3ampoBajkeHa JOCHUTh AEMOKpaTH4Ha mpoueaypa ¢opmyBanHs KoHcTuTyiiiHOTro
Cyny. PiBHe mpaBo mpu3HAYaTH CYAJIB MAIOTh OJTHAKOBOI MipOIO TpU CYO €KTH JIepP:KaBHO-
MPaBOBUX BITHOCHH — TapiiaMeHT, [Ipe3unent Ykpainu, 3’131 cyaais [8].

[cHYIOTB BIIMIHHOCTI 1 y TIporiecyaqbHUX (opMax 31iHCHEHHS TTOBHOBaXKEHb. € MeBHA
cxoxicTh npoBapkeHHs B KoncrutyuiiHomy Cyzai YkpaiHu 3 1HIIMMH BHJAMH CYJOBOTO
npoBa/pKeHHs. OHAK KOHCTUTYIIMHE TPOBAKEHHS Ma€ YUMAJIO OCOOIMBOCTEH, 3yMOBICHUX
IPUPOAOIO CYJJOBOTO KOHCTUTYILIIITHOTO KOHTPOJIIO, 30KpEMa, 111010 MPeIMETY PO3IIIsLy, METH
MPOBA/DKEHHS,  Koyia cy0’ekTiB 3BepHeHHs a0 Koncturymiiinoro Cyamy VYkpainuw, kosa
YYaCHMKIB MPOBA/DKEHHS, MPOLEIypH pO3IJsLAy crpaB. 3aKOHOAABCTBO Ilepeadayae sk
3aralbHUM MOPSAOK MNpoBajkeHHs B crnpaBax y KoncrurymiitHomy Cyai Ykpainu, Tak 1
0COOJIMBOCTI KOHCTUTYLIIMHOTO MPOBAPKEHHS 11010 PO3IIIAAY OKpEMHUX KaTeropii crpas.

BaxxnuBuM acmekToM BU3HAYEHHS BIIMIHHOCTEM MDK KOHCTUTYIIHHUM Cymaom i
CyJlaMHM 3arajbHOi IOPUCIMKIII € 1X komneTeHwis. B Ykpaini Oyna BipoBajpkeHa eBponeicbka
MOJIeJIb KOHCTUTYIIMHOI FOPUCAUKIIIT. 3a IIEF0 MOJIEIUTI0 caMe KOHCTUTYIIHHI CYJIH BOJIO/IIIOTh
BUKJIFOYHUMU TTOBHOBA)KEHHSIMU BUPIIIYBaTH MUTAHHS PO KOHCTUTYLIHHICTh MPAaBOBUX aKTiB
IHIIUX opraHiB Biaau. Ha BiAMiHY BiJ aMepUKAHCHKOT MOJI€I KOHCTUTYIIMHOT FOPUCAMKITT, B
VYkpaiHi 10 npeaMeTa BiJJaHHS CYAIB 3arajibHOi IOPUCIAMKIIT HE HaJIEeKUTh BUPIIICHHS MUTaHb
KOHCTUTYIIIHHOCTI TMPaBOBUX akTiB, a Jjumie 3akoHHocTi [10, ¢.103]. Ilpu BupimenHi
KOHCTUTYLIHHO-TIPAaBOBUX CIOPIB IOpUCAUKIiINHA AisuibHICTh KoHctutymiiinoro Cyay
oOMexeHa paMKaMU KOHCTUTYILIITHO-TIpaBOBOrO cropy. Jle HeMae MUTaHHSA KOHCTUTYLIHHOTO
XapakTepy, TaKUil MPABOBHH CITip HAJIEKHUTh JO KOMIIETCHIIIT Cy/IiB 3arajibHoi ropucaukii [11,
c. 50].

CyTTeBi BIIMIHHOCTI ICHYIOTH 1 Y FOPUINYHINA NPUPOJIi aKTIB OPTaHy KOHCTUTYIIIHHOTO
KOHTPOJIIO Ta CYIiB 3arajbHOi topucaukiii. JlochmimkeHHS OCOOJMBOCTEH  aKTiB
Koncruryuiiinoro Cyny VYkpaiHu [ae BCi HiCTaBU CTBEpIKYBAaTH, IO BOHU MAalOTh
HOPMAaTHUBHO-TIPABOBY TPUPOAY, MepeadavdaroTh PEeryiiOBaHHS HAWBaXIIMBIININX CYCIIJIBHHX
BIJTHOCHH, PO3paxoBaHi Ha BCIX YYaCHUKIB IPaBOBITHOCUH a00 iX MEBHY YaCTHHY, a TAKOX Ha
OaraTopazoBe 3aCTOCYBaHHS TIpH IPAaBOBOMY pPEryIIOBaHHI BIANOBIAHUX CYCHUJIbHUX
BIJTHOCHH, € OCTaTOYHMMH 1 HE MiUIAraloTh oOckapkeHHIo. lOpuanyna cuna pimieHb
Koncturyniiinoro Cyny YkpaiHu npo BU3HAHHS aKTa HEKOHCTUTYLIMHUM HE MoOXe OyTH
HepeMOXKeHa TIOBTOPHUM MPUUHATTSAM TOr0 K aKTa, L0 TEX € MiITBEPHKEHHIM
000B’s13K0BOCTI 1 ocTaTtoyHOCTI pimieHb Koncrurymiitnoro Cyay Ykpainu [12, c. 50].

Takum uyuHOM, TpoBeneHHH aHami3 npaBoBoi mpupoau Koncrurymiitnoro Cyny nae
MiJCTaBU BUAUIUTU OCOONMBOCTI, K1 BiApi3HAtoTh Konctutyuiinuit Cyn Ykpainu BiJ CyJiB



3arajpbHOI IOpUCIUKIi. TakuMu 0COOIMBOCTSIMH €: CIelliaJibHa CHCTeMa 3aKOHOJIaBCTBA, SIKE
PETyJII0€ KOHCTHTYILIMHE CYIOYHMHCTBO, BIIMIHHICTh y (hOpMYyBaHHI MK CyJIaMH 3arajibHOi
fopucaukiii 1 Koncruryniitnuit Cyxa, ocoOnuBicTh cyO’e€kTiB 1 mpouecyanabHOi (opMu
3MIMCHEHHS] KOHCTUTYILIMHOTO MPOBAKCHHS, Pi3HA MPEAMETHA KOMIIETEHIIs, BIIMIHHOCTI 1 y
IOPUIUYHIA TpPUPOIl AaKkTIB OpraHy KOHCTHTYIIMHOTO KOHTPOJIO Ta CY[AIB 3arajibHOl
topucaukiii. [ wHakironmoBuime — Koucrurymiiinuii Cyn 37ificHIoe 0COOIMBI, JHIIEe HOMY
npuTamMaHHi (QyHKII, TPOBiIHA pPONb cepel SKUX HaNeKHUTh (YHKIII KOHCTUTYIIITHOTO
koHTpodto. [IpaBoBuii craryc Koncruryiiinoro Cymy YkpaiHu sk opraHy KOHCTHTYIIIHHOTO
KOHTPOJIO B YKpaiHi TO3BOJSE€ PO3TJSAATH HOro HE MPOCTO SIK CyH y 3BUYAHHOMY HOTO
po3yminHi. Ile opraH, sikuii Mae criemiajbHe IPU3HAYEHHS B JIepKaBi — 3a0e3MeUeHHs TpaB 1
cBOOOA JIOMUHU 1 TpoMajsHUHA, 30epekeHHs 30aJaHCOBAHOCTI MK TUIKAMH BIIAJIH,
3a0e3neueHHs BepxoBeHcTBa KoHcTuTyii.
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Kpamap Anzenuna Anexcanoposna,
macucmpanum 1 200a 06yueHUsCneYUarbHOCMU IOPUCHPYOEHYUSL

YOITY umenu @.Cropunol

TAHATOJIOI'UsA C TOUYKU 3PEHUSA [TPABA

WuTepec k mpobieMe cMepTH Ha COBPEMEHHOM JTale Pa3BUTHS YEIOBEUYECTBA OOYCIIOBJICH
CYIIIECTBEHHON MEPECTPOUKON IIEHHOCTHOIO OTHONIEHUSI K >KM3HM U CMEpPTH YEJOBEKa B CBA3U C
HOBEHIIMMU JOCTHKCHUSIMA HAYKU U TEXHUKH, KOPPEKIMEH BOCTIPUSATHUSI YEIIOBEKOM CaMOro ceOs U
cBoero Tena. PaccMoTpenue mpobieM TaHATOJNOTMM C TOYKU 3pEHUs MpaBa JOJKHO CIIOCOOCTBOBATH
KOPPEKTHOMY OTPa)KEHUIO OTHOLICHMs OOIIecTBa W TOCyJapcTBa K BOMPOCAM CMEpPTH YEIOBEKa B
pamMKax 3aKOHOTBOPUYECKOIO Mpollecca, W, YTO BaXKHO, PErjJaMEHTAllMd MPUMEHEHHs] MEIUIUHCKUX
TEXHOJIOTUH B AaHHOW cepe.ObecrieueHne MHTEPECOB YEI0BEKA, 3aBEPILAIOIIECTO M 3aBEPIIUBIIETO
CBOM JKU3HEHHBIN LIUKII TaK k€ He0OOXO0IMMO, KaK M 0OeclieueHue ero rnpaB B TEUEHUE BCEHl )KU3HU.

Tanaronorusi Kak TakoBasl MPEACTaBISET COOOW Y4CHHE O 3aKOHOMEPHOCTSX YMHUpPaHUS U
00yCIIOBJICHHBIX UMM U3MEHEHUSX B OpraHax M TKaHsax. J[pyruMu cioBamu, TAHATOJIOTHS — yUYEHUE O
cmepTH. M3maBHa cMepTh YelloBeKa He MpeKpamaeT abCoM0THO BCe OTHOIICHUS, CBS3BIBAIOIINE €TI0 C
o0miecTBOM U rocynapctBoM. [locnencTBus u ux xapakTep MOTYT ObITh pa3HOHANpPaBICHHBIMU, OYb
TO, HAmpuUMep, TPATUIMOHHBIE W KYJIbTypHBIE, JIMOO mMpaBoBbie. CyIIECTBYIOT OCOOBIE PHUTYaJIbI
norpeOeHusi, y MpeAcTaBUTENed pa3luyHBbIX KYJIbTYp CHEIU(PUYHO CaMO OTHOIICHHE K CMEpTH,
rOCyJapCTBO 00ecreYnBaeT HEMPUKOCHOBEHHOCTh YEJI0BEYECKOTO JOCTOWHCTBA U TOCTIE €r0 CMEPTH,
perIaMeHTHpyeT JIEeUCTBUS B OTHOIICHWU Tela yMEpPIIEro, MpU MOMOIIU Pa3IHYHBIX MEXaHU3MOB
MO3BOJISIET OOECIEYUTh HCIOJHEHHWE BOJICU3BSBICHUS JMYHOCTH Ha ClIy4ad cMeptd W T.10. B
pe3yNbTaTe COXpaHEHUsS 3TON CBS3U JIMYHOCTU C OOIIECTBOM M FOCYAapCTBOM M BO3HMKIIA MTPABOBAS
TAHATOJIOTUS KaK HayKa.

[IpaBoBast TanaTojorus,c Touku 3peHuss A.O. 3amopoXkYeHKO, paccMaTpUBAETCA Kak
COBOKYIIHOCTh Hay4HBIX 3HAHWW, HANpaBICHHBIX HAa WCCJIEIOBAaHUE KOHEYHOIO 3Tama >XKU3HU
YelioBeKa, IMPOILIECCHl YMHUPAHUS U ONPENEICHHOTO MPOMEXKYTKAa BPEMEHH, B TEYEHHE KOTOPOTO
CMEpTh 4YEJIOBEKa MMEET OIpe/elicHHbIe OMocoluaabHble M IMpaBoBbie mocneactBus [1]. Ha wam
B3I, TIOMUMO YIIOMSIHYTOTO, B paMKaxX MpPaBOBOIl TaHATOJOTMH TaKXke CJeIyeT paccMaTpHUBAaTh
KOMIUJIEKC TAHATOJOTHYECKUX TIpaB YeJOBEKa, WX KIACCH(HUKAIMK, MPaBOBYIO peErjaMeHTAIHIO,
MEXaHM3M 3alUThI, a TPABOBYIO TAHATOJIOTHIO B LIEJIOM — KaK OT/AEIbHOE KOMILIEKCHOE HalpaBlieHUE
B paMKax OOIIETEOPETUYECKOTO IpaBoBeieH!s. B 3T0ii cBS3M mpencTaBiseTcsi 00beKTUBHBIM MHEHHE
O. O. CtapoBOHTOBOI, paccCMaTPUBAIOILIEH TPABOBYIO TAHATOJOTHUIO KaK OTPACib MPaBOBOrO 3HAHMS,
BKJIIOYAIOIIYI0 B ce0s BCIO COBOKYIHOCTbH IPAaBOBBbIX IpoOieM TaHaTojoruu. OCHOBHbBIE U3 HUX —
IOPUAMYECKOE OTpeIeNIEHUEe CMEPTH, MIPABO Ha CMEPTh, CMEPTh KaK IOPUINYECKUI (aKT, SBTaHA3UA U
3aKOH, NPaBOBOE PEryJIMPOBAHUE TPAHCIUIAHTALIMM OPTaHOB U TKAHEHW 4YEJOBEKa, a TaKXKe JIpyrue
po0OJIeMbl, HETTOCPEICTBEHHO CBSI3aHHBIE C COMAaTUYECKUMU MTpaBaMu yesoBeka [2].

OTHOCHTENBHO MECTa IPABOBOM TAHATOJIOTMU B TEOPHUHM MpaBa TAKKe HE BBIPAOOTAHO €IMHOTO
muenusi. Onuu aBtopel (B.M. Kpyce, A.I. BacuneBuu, O. 3. CrapoBoiitoBa, M.A. JlaBpuk, E.M.
HecrepoBa, UBentseB C.H.) npeiarator paccMarpuBaTh MIPaBOBYIO TaHATOJOTHIO U OTHENIbHBIE €€
CTPYKTYpHBIE D3JIEMEHTHl KaK COCTaBISIOIIYI0 YacTh MpaBoBOi comatonoruu, apyrue (A.O.
3anopoxuenko, C.I'. CreueHko) — Kak OJHO M3 HaIpaBICHUH B paMKax CTPYKTYphI
ouotopucnpyaeHuud. B dactHocTH, A.O. 3amopoXX4YeHKO BBIAENSET TPH COCTaBHBbIE YacTU
OMOIOPUCIIPYICHIIMH: TPABOBYIO IIEPUTAHATOIOTHIO, TPABOBYID COMATOJIOTHIO U  TPABOBYIO
TaHaToJoruI0. Ha Hamn B3ris, mpaBoOBYIO TAaHATOJIOTHIO CIEyeT pacCMaTPUBATh B paMKaX MPaBOBOM



COMATOJIOTHH, & TAHATOJIOTUYECKHE MpaBa YeJI0BEKa, COOTBETCTBEHHO, B PAMKaX COMAaTHYECKUX TpaB
gyenoBeka. OOyCIIOBIGHA Takas TO3UIUS TEM, 4YTO TAHATOJOTMYECKUE TIpaBa BBITEKAIOT U3
COMAaTHYECKHUX, T.. OOYCIIOBJICHBI TEIECHOCTHIO YEIIOBEKA, B TO BpEeMsl KaKk OMOIOPUCTIPYACHIIUS I10
CBOCH HampaBJICHHOCTH OoJiee CBs3aHAa C MEAUIMHON M OMOTEXHOJIOTHUSIMH. BblieneHne nmpaBoBOU
TQHATOJIOTUU KaK HAyYHOTO HAIPABJICHHUS JIEHCTBUTEIBHO OOYCIIOBICHO, MO OOJbIIeH dacTH,
pa3BUTHEM HAayKH M TEXHOJIOTH, HO JMHAMHKA PAa3BUTHS COIMATbHO-KYJIbTYPHBIX B3TJISI0B TAKXKeE
3aHUMaeT He MMOCIeTHee MECTO B JAHHOM ITpoIiecce.

B camom o00mem BuAe CTPYKTypy TpPaBOBOH TaHATOJIOTHU TPEIIAraeTcsl OIPEISIUTh
CIIEIYIOIUM O00pa3oM: TPHYUHBIL, TIPOIECCHI, MPOSBICHUS CMEpPTH; OMNpPEICICHHEe MOMEHTa
HACTYIUICHHUSI CMEPTH; OTHOIIEHHUE K CMEPTH CO CTOPOHBI I'pa)kJaH M TOCYAAapCTBa; OTHOIICHUE K
CMEPTH KaX/I0TO OTIEJIBHOTO JHIa (B JAHHOM CIIy4ae pacCMaTpPHBAETCs MPABO HA CMEPTh, a TOYHEE
dbopMBl yXOAa W3 KM3HM (CYHMIMJ, DSBTaHa3Ws), U €ro COOTHOIICHWE C TPaBOM Ha JKU3HB);
TaHATOJIOTUYECKHE MMPaBa YeJIOBEKA M FOPUIUICCKII MEXaHU3M UX PealTu3allii U 3aIIHUTHI.

Yro KacaeTcs HEMOCPEACTBEHHO TAHATOJOTHMUYECKUX TPAB YEIOBEKA, TO MX YCJIOBHO MOKHO
pa3feNnTh HA JABE TPYNIBIL: MpaBa YMUPAIOUIETO U IpaBa ymepuiero. McuepneiBaroniui nepedyeHs u
TeX, W JPYrUX NPEJCTaBUTh JIOCTATOYHO CJIOXKHO, IO KpaiHe Mepe A0 TeX MOop, MOKa JaHHBINA
MHCTUTYT HeNb3sl OyJeT Ha3BaTh JIOCTATOYHO pa3paboTaHHbIM. TeMm He MeHee, B KauecTBE IpUMepa
NpaB YMUPAIOLIETO MOYKHO TMPUBECTU CIIEAYIOIINE: MTPABO HA JIETKYIO M JOCTOHHYIO CMEPTh, KOTOPOE
BKJIFOHACT TIIpaBO HA OTKa3 OT MPOBCACHUA PCAaHMMAIIUOHHBIX MCP, HWHOTO MCAUIMUHCKOI'O
BMEIIIATENILCTBA, TPABO PACIOPSDKATHCS CBOMMH OpPTaHAMHM M TKAHSIMH JI0 HACTYIUICHHUS CMEPTH
(umeeTcs B BUIY OTKa3 Ha 3a00p OpraHoB TOCJE CMEPTH), MPABO Ha MAUTHATHBHYIO MEIUITUHCKYIO
nomoIne u apyrue. [IpaB ymepiiero - mpaBo Ha COXpaHEHHE TEJICCHOH IEIOCTHOCTH YeJIOBeKa TOcIie
KOHCTaTallui CMEPTH (B COOTBETCTBUU C OTKA30M Ha 3a00p OpraHOB IMOCIIE CMEPTH) MO0 COXpaHEHUE
ACTETUYECKUX CBOICTB TEJIa YMEpILEro, MpaBo Ha YBAKEHHE YEJIOBEUECKOTro TOCTOMHCTBA (B IAHHOM
cllydae pedb HUICT O YEIIOBEYECKHX OCTAHKaX), MPaBO OBITh TOXOPOHEHHBIM WM KPEMHUPOBAHHBIM H
Tak ganee. O4EeBUAHO, YTO MHOTHE M3 YHOMSIHYTBHIX TMpaB, (paKTHUECKH, HAITU CBOE OTpPaKEHUE B
I[CflCTBy}OHII/IX HOPMATUBHBIX aKTax, HO B COBOKYIIHOCTH J0 HACTOAIICTO MOMCHTA HC
paccMaTpUBaIKCh.

Takum 06pa30M, IMpaBoOBasA TAHATOJIOTHUA KaK HayKa O CMEPTHU C TOUKHU 3PpCHUA IIpaBa BKIOYACT
B ce0s BCIO COBOKYIMHOCTh HAyUYHBIX 3HAHHM, HANpaBICHHBIX Ha HCCIENOBaHHE KOHEYHOTO dTama
JKM3HU YCJIOBCKA, MPOUCCChl YMUPAHUA U OIIPCACIICHHOI'O IPOMCEIKYTKAa BPEMCHH, B TCUCHHUEC KOTOPOI'O
CMEpPTh 4YeJIOBEKa HMMEET ONpeJesIeHHble OHOCOLMaNbHBIE W MPABOBBIE MOCIEACTBHS, KOMILIEKC
TAHATOJOTMYCCKUX IMPaB 4CJIOBCKA, UX IMTPABOBYIO PECIrIIaMCHTALUIO U MEXAaHWU3M 3alllMThbI.
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O COOTHOIIEHUU TEPMHUHOB «IIPEIMET» U «OBBEKT»
B HAYKE TEOPUA I'OCYJAPCTBA U IIPABA



1. Kak cienyer n3 npoBeAEHHOTO U3y4EHUS IPABOBOM JINTEPATYPHI B HACTOALICE BPEMs B HAyKe
TEOpHs TOCYAApCTBa M IpaBa BOIPOC O COOTHOLICHUHM TEPMHUHOB «IIPEIMET» U «OOBEKT» SABISACTCS
aKTyaJIbHbIM, JHUCKYCCUOHHBIM, B CHJIy Y€ro paccMaTpUBaJCs B pa3IM4YHOE BpPEMS MHOTHMMU
aBTOpaMH.

Tak A.b. BeHrepoB roBopuT O TOM, YTO TEOpPHUs FOCYAApPCTBA M MpaBa IMPEXKIE BCETO UMEET
CBOUM IIPEIMETOM, T.€. U3y4yaeT, He Kakhe-I1100 OT/AeIbHbIE OOIECTBEHHBIX 3aKOHBI, OTHOCSIIUECS K
OTIENBbHBIM CTOPOHAaM TOCYAapcTBAa M IPaBa, a MUMEHHO BCIO CUCTEMY 3THX 3aKOHOB, B3SITHIX B
KOMILIEKCE U B caMOM oOuieM, aOcTpakTHOM Buje. [lasee UM ynmoMMHaeTcs, 4To OHa, T. €. HayKa
TEOpHsl TOCylapcTBa W TIpaBa, TaKUM O0pa3oM, H3y4aeT 3aKOHOMEpPHOCTH, OOIIHe Juisi BceX
roCylapCTBEHHO-TIPABOBBIX SBJIEHUM M IPOLIECCOB, pacCMaTpUBaeT TOCYJapCTBO M MpPaBO Kak
IEJIOCTHBIC COMaNbHbIe MHCTUTYTHI [ 1, ¢. 10-11]. IToxoxkelt Touku 3peHus npuaepxkuBaercs u B. M.
Kopenbckuii, KOTOpBIN IOJIAraeT, 4To MPEIMETOM TEOPHM TOCYJapcTBa M MpaBa BBICTYNAIOT TAKHUE
SBJICHUSl OOILECTBEHHOM JKHW3HU, KaK TOCYJapCTBO M IIpaBO, OCHOBHBIE 3aKOHOMEPHOCTH HX
BO3HUKHOBEHUS U Pa3BUTHS, UX CYIIIHOCTb, Ha3HaYeHHE U (YHKLIMOHUPOBAHUE B OOILECTBE, a TAKXKe
O0COOCHHOCTH MOJIMTUYECKOTO M MTPABOBOTO CO3HAHUS M PABOBOTO pETyMpoBaHus [2, c. 8].

Otcroga MBI BUIUM, YTO TOCYJapCTBO M IPaBO B KauyecTBE NMPEAMETAa HAyKH HEPa3AeIuMbl U
paccMmaTpuBaroTCA B HayKe B AMalleKTHUYecKkoM enuHcTBe. bonee toro, C. M. Oxeros nosnarai, 4to
O00BEKT- TO, YTO CYIIECTBYET BHE HAC M HE3aBHCHMO OT HAIIEro CO3HAHHUSA, MPEJACTABISAET COOOM
BHEIIHUHA MHUpP, MATEPUAIBHYIO JCUCTBUTEIBHOCTh. B CBOIO OYepenb C €ro TOYKM 3pEHHs NPEAMET
obiajjaeT 4yepTaMu JBOWCTBEHHBIMH. BO-TEpBBIX, NMpeIMEeT €CTh BCSKOE MaTepUalbHOE SBIICHHE,
Bellb. Bo-BTOpBIX, IPEAMET — 3TO TO, HA YTO HAIIPaBJIEHA MBICIIb, YTO COCTABIIET €r0 COAECpKAHHUE
WJIM Ha YTO HAIpaBJICHO Kakoe-To AencTBue [3, c. 428, 570].

HccnenoBaTenu ompeAeniia, 4TO pasHHIA MEXAY MPEIMETOM U OOBEKTOM 3aKI04aeTcsl B
creayroeM: o0BbeKT — OoJiee IMUPOKOE MOHATHE, a IpeaMeT — ero coctapisitomas [4]. CormacHo
ATOMY K€ MCTOYHHUKY, OOBEKT HE CBS3aH HEMOCPEJICTBEHHO C MCCIIEOBAaHUEM, TaK KaK OOBIYHO ITO
CIIMIIKOM IIUpOKas cepa.

Omnpenensist 00BEKT TEOPUHU rocyaapcTBa U mnpasa, B. M. CbIpbIX TOBOPUT O TOM, YTO IpPaBo,
IpaBoBasi MPAKTUKA, a TaK € COLMAIbHO-NOJIUTHYECKAs U WHas (HEIOpUIUYecKas) MpakTUKa B TOU
4yacTH, B Kakoll oHa oOyciaBnuBaeT (OPMHUPOBAHHE U Pa3BUTHE MPABOBBIX SBJIECHUN U IMPOLECCOB,
BBICTYIAIOT JCHCTBUTEILHBIM O0BEKTOM 00IIeH TeOpUH rocyaapcTsa u mpasa [5, €.102].

A.A. "Bano u B.II. lBaHOB yTBep)KIalT, 4YTO NpPEeIMETOM H3y4deHHs oOIiei Teopuu
rocyZlapcTBa M IMpaBa BHICTYNAIOT OCHOBHBIE 3aKOHOMEPHOCTH BO3HUKHOBEHMS, ()YHKIIMOHHUPOBAHUS
U pa3BUTHUSl TOCYAApCTBAa W IpaBa KaK COLMAJIBHBIX 00pa3oBaHUl, MX CYIIHOCTH U CTPYKTYpHI,
OCHOBHBIX 3JIEMEHTOB, MIPUHIUIOB U MHCTUTYTOB, UX MECTO U POjb B OOIIECTBEHHOH XMU3HHU [6, C.
12].

2. basupyscp Ha CyIIECTBYIOUIMX TOYKax 3PEHHUsS OTHOCUTEIBHO COOTHOLIEHHS TEPMHHOB
«TIpeAMET» U «OOBEKT» TEOpHUH TOCyAapcTBAa M IIpaBa, Mbl BHMJUM, YTO CYIIECTBYET pa3HOE
NOHMMaHWe O0beKTa W MpeaMeTa MCCIeNOBaHUs cpeau y4yéHbIX. B cuimy dero, omupasch Ha
MIPUBEIEHHBIE BBILIE HAYYHbIE BHICKA3bIBAHUSAXS MBI [IOJIAra€M, YTO MOJI 0OBEKTOM CJIETyeT TIOHUMATh
nporecc (sSBJIEHHE), KOTOPOE MOPOXKAAET MPOOJEMHYIO CUTYAIlMI0 M B3SITO HCCIEOBaTeNIeM JUis
u3ydeHus. B To BpeMs Kak mpeiMer — 3TO TO, YTO HaXOJIUTCS B IpaHuiax o0bekra. O0BEKT — 3TO
Ta 4acThb HayKH, C KOTOPOW MCCIIE0BATENb HEMOCPEACTBEHHO UMEET AEN0, a MPEAMET - TOT aCHEKT
po0JIeMbl, ¢ MOMOIIBI0O KOTOPOTO MBI BbIAENsEM Haumbosee CyleCTBEHHbIE NMpPU3HAKU 00bekTa. B
HEKOTOPBIX HayKaX 00BEKTHI MOT'YT COBIa/1aTh, & BOT IMPEAMETHI HAYKH BCEr1a pa3InyHbl.

Ocy1iiecTBUB CUHTE3 MaTepraia Ha OCHOBE MPOBENEHHOTO aHalM3a HAyYHOU JINTEpaTyphbl, Mbl
YCTQHOBWJIM, YTO TAaKHUE ONpEIENCHHs, KaK «IpeaAMeT» M «OOBEKT» B HayKe TEOpHus rocynapcrBa U
IpaBa MMEIOT MHOXECTBO TPAaKTOBOK, OJAHAKO OOIIMM I HUX SBJISETCS TO, YTO IMOJ OOBEKTOM
noHumaercs cepa M3ydeHHs MarTepuana B CaMOM IIMPOKOM CMBICIE, 3aTparuBarolias mpoodiemy
MOBEPXHOCTHO, B TO BPEMS Kak MpeAMET OIpe/eseTcs] Kak HeuTo 0ojiee KOHKPETHOE, TO €CTh TO, Ha
4eM HEMOCPEACTBEHHO COCPENOTOUEHA HAYKA.

C nameit TOUKH 3peHUs] ONPENEICHUs «IIPEAMET» U «00BEKT» HayKe TeOpHsl rocynapcTBa U
npaBa JIOJKHBI 3By4aTh CIEAYIOIIMM 00pa3oM: MpeIMeT TEOpUHU rocylapcTBa M IMpaBa - Haubojee
oO01irie 3aKOHOMEPHOCTH BO3HUKHOBEHUS, ()YHKIIMOHUPOBAHMSI M PA3BUTHS rOCYJapCTBa U MpaBa B UX



IUaIeKTUYeCKOM eAMHCTBE. B cBOIO ouepenp OOBEKT TeOpHM TOCyJapcTBa M IMpaBa — €CTh CaMo
rocy/1IapcTBO U IPaBO KaK €IUHOE LIE0e.

AKTyanbHOCTh JAHHOTO HCCIIEAOBAHMS MPOAMKTOBAHA CICAYIOIIMMHU (aKTOpaMu: BO-TIEPBBHIX,
ornpezeneHne o0bEKTa M MpeAMeTa HAyKH TeOopus roCyAapCTBa U IpaBa IMO3BOJUT CY3UThb KpPYT
BOIIPOCOB M KOHKPETU3HUPOBAThH SBJICHUS, NOJUIEKAIINE HAYYHOMY HU3Y4eHHIO. BO-BTOPBIX, TOMOKET
OTIPEETUTHCS CO croco0aMu U METOJaMU HCCIIeIoOBaHUs. B-TpeTbux, MO3BOJUT OTIAEIUTH TEOPHUIO
rocyapcTBa M IpaBa OT JPYrMX OOIIMX COLMOJIOrO-T'yMaHUTapHbIX Hayk. Takum o0Opazowm,
CTaHOBUTCS TMOHSATHO, YTO BOMPOC O COOTHOIIEHUH TEPMHUHA «IIPEIMET» U «OOBEKT» B HAYKE TEOpUs
rocy/apcTBa W IpaBa SIBISIETCS AMCKYCCHOHHBIM, aKTyaJbHbIM M IEPCIEKTHBHBIM B IUIAHE €0
nanpHeiero euié Oonee riayOOKOro M3Y4YeHHMS W PacCMOTPEHHUsSl KaK Ba)XKHOW COCTaBISIOLIEH Bceil
HayKH TEOpHsl rocyAapcTBa U Mpasa.
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Jlecvko FOpint Banepiiiosuu,
acnipaum xageopu YusinbHO20 Npasa ma npoyecy
XmenvHuybko2o yHieepcumemy YApasiinHi ma npasa

MNOHATTSA 3050B’S3AHbB 13 BIIIIKOJIYBAHHS HIKOJU, 3ABJAHOI
BHACJIIJIOK B3AEMO/Ii TPAHCIIOPTHUX 3ACOBIB

3000B’s13aHHS 13 BIJMIKOAYBAaHHS IIKOJIHM, 3aBJAHOI JPKEPEJIOM IiJIBUIICHOT HEOE3MeKH €
PI3HOBUAOM 3000B’s13aHb 13 BIAIIKOAYBAaHHS MIKOIU. TOMY 7St TOTO, I00 BUSHAYUTH 1X MOHSITTS CIif
3’sICyBaTH MOHATTS 3000B’s3aHb 13 BiMMIKOAYBaHHS mIKoIU. Cepell HayKOBIIB 3yCTPi4alOThCS pi3HI
MIIXO0/IN 70 TIOHATTS 30008’ 13aHb 13 BIIIIKOYBaHHS IIIKO/IH.

Ha mymxy O. O. KpacaBumkoBa, 3000B'si3aHHS 13 BIAIIKOIYBAaHHS INKOIU — 1€ IUBIIBHO-
MIPaBOB1 3000B A3aHHS, B CHIY SKMX OJHAa oco0a (MOTepHUIMI-KPEAUTOP) Ma€e MpaBO BUMAaratu Bif
iHIIO1 ocoOu (3amoAiroBaya-OOpKHUKA) MOBHOTO BiAIIKOAYBaHHS MPOTHIPABHO 3aBAAHOT LIKOAU
IUISIXOM HaJaHHS TIEBHOTO MaiiHa B HaTypi a0o BiMIIKOAyBaHHS 30UTKIB [4, ¢.324]. IIpu npomy, BiH
70 XapaKTepHUX IX O3HAK BIJIHOCUTH T€, II0O: a) 32 CBOEI0 EKOHOMIYHOIO CYTTIO 3000B'si3aHHS 13
BIJIIIKOAYBAHHS 3aBJIaHOI IIKOAM € MPAaBOBOIO (POPMOIO BIIHOCHH JJIsl IEPEPO3NOALTY MaTepialbHUX
Onar (OCHOBHUM YHMHOM, T'POILIOBHUX CyM). 3aBJlaBay HIKOIU O€3€KBIBAJIEHTHO BiAIIKOIOBYE 3aBIaHy
oMy IIKOAy; HEMae 3yCTPIYHOTO HAJaHHS 3 OOKYy MOTEPIiIoro; 0) 3a IOPUIUYHOIO MPUPOIOIO
3000B ' A3aHHS, 10 pPO3IJISAAIOTHCS, € OpUANYHOI0 (opmoro peanizalii MBUIBHO-TIPABOBOT
BIJINIOBIJAJIBHOCTI, A0 SIKOi MPUTATYETHCS, 3TIHO 3 HOPMaMM 3aKOHY, 3aBJaBay ILIKOJHU; B) OCHOBHA
¢dyHKIisT 3000B s13aHb, BHACHIIOK MPOTHUIPABHOTO 3aBJAaHHS IIKOAHW TMOJSATaE B TOMY, IO IIi
3000B ' 13aHHS CIPSMOBAHI HA BiJIHOBJICHHS MaWHOBOTO CTaHy IOTEPILIOro, KU OyB N0 (akry
3apaaHHg mkoau. Ciix MaTu Ha yBasi, 10 (YHKIS BiAHOBJICHHS, SIKA € OCHOBHOIO, IO€JHAHa 3



BUXOBHUM BIUIMBOM Ha TMPaBOMOPYIIHHMKA;, T) OCOOJMBICTIO  3aXOJiB  ITUBLILHO-TIPABOBOL
BIJINMOB1IAJILHOCTI, IO PEaTi3yIOThCs 3a JOTIOMOTOI0 3000B si3aHbh BHACIIOK 3aBJaHHS IIKOAH, € T€,
0 BOHM HE 3JIHCHIOIOTH 0€3MOCepeHbOro BIUTUBY Ha 0COO0Y MpaBOMOPYIIHMKA. Y BHUIAAKY
3aBJIaHHs IIKOIM 3aBJiaBay 3a3Ha€ OOMEXKEHHs CBOIX MailHOBUX MpaB. Take 0OMEKEeHHS BUSBISETHCS
B TOMY, III0 3aBJlaBay 3MYILIEHUH BIiJIIKOIYBAaTH 3a CBil paXyHOK BCl MOHECEHI MOTEPHUIMM BTpATH,
BUXOJITYM 3 TMPHUHIIMITY TMOBHOTO BIAIIKOAYBAaHHS IIKOAM; J1)CBOEPITHUMH € ITiJICTABU BUHUKHECHHS
3000B ' s13aHb: BOHW BUHUKAIOTh MPU HASBHOCTI MEpea0adeHnX 3aKOHOM YMOB 1 B YCSIKOMY BHUIIQJIKY
TITBKMA TOMI, KOJHM IIKOJA 3aBJaHa MPOTUIIPABHUMH IisSIMHU; €) BIIIIKOJYBAHHS MOXE IOJISATATH Y
BIJIIIKO/TyBaHHI IIKO/M B HATypi a00 B IOBHOMY BiIIIKO/yBaHHI 3aBJaHUX 30UTKIB [4, ¢.323-324].

OCHOBHY BIIMIHHICTh 3000B’S13aHb, 110 BHHHUKAIOTh 13 3aBJaHHS IIKOAM BIJ I1HIIUX
30008B’s13a0p O.C. lodde BOauaB y TOMY, 110 MMiJICTABOIO BAHUKHEHHS BCIX 1HIIMX 3000B’s3aHb € aKTH,
SKI MarOTh TPAaBOMIPHHMHA 1 JIO3BOJICHUH XapakTep, a 3000B’s3aHHS K IIi€l TPYNMU BUHUKAIOTH
BHACJIIJIOK HENPAaBOMIPHUX il — 3aBIaHHs KoM [2, ¢.69].

OpHak, Ha Haule NepeKoHaHHs, 0ocoOnauBoi yBarum 3aciyroBye mosuuis /l. B. boOpoBoi Ta
C. . Pycy (I'punbKO), siKi BU3HA4alOTh 3000B’s13aHHS 13 BIAIIKOYBaHHS IIKOH, SIK 3000B’si3aHHS, B
AKOMYy oco0a, KOTpa 3aBJajia IIKOJW HENPAaBOMIPHUMH PINICHHSAMH, MiSMH YU O€3MisIbHICTIO
0CcOOMCTHM HEMaiHOBUM mpaBaM (i3udHOi ab0 OPUANYHOI 0coOM, a TakoXX MaiHy ¢i3u4yHOi abo
IOpUANYHOI 0coOu, 3000B’s3aHa ii BIAIIKOAYBAaTH, a MOTEPHUIMH Ma€ MpPaBO Ha BIAIIKOJYBAHHS
3aBAaHoi MmKoaW B moBHOMY oOcsa3i [1, c.507; 3, c.11-12]. Tak, xapakTepHUMH O3HAaKaMHU
3000B’s13aHb 13 BIAIIKOAYBaHHS IIKOAM, IO BIAMEXKOBYIOTH iX BiJ JOTOBIPHHX, € T€, IO BOHHU:
a) BUHUKAIOTh BHACIHIJOK HEMpPaBOMIPHUX pillleHb, Mid 4YM OE3MIsUIBHOCTI 3aBlaBava IIKOJIH;
0) HACTAIOTh Y TOMY BHWITQJIKy, KOJU MOTEPIIUI 1 3aBJaBad IIKOJU HE 3HAXOJIWINCS B IUBITLHUX
MIPABOBIIHOCHHAX; B) lI€ 3aBXKIM HOBHM IOPUIMYHMNA OOOB A30K, SIKUM TOKJIAJAEThCS Ha
MPaBOMOPYIIHUKA 3aMICThb HEBHUKOHAHOTO; T) BUHHMKAIOTh MpPU TOPYIIEHHI a0COJIOTHOTO IpaBa
MOTEPIUIOro; ) pEeryloloThCs IMIEPAaTUBHUMU HOPMamH; €) BUCTYMAKOTh TUIBKK y (dopmi
BIIIKOYBaHHS IIKOJW; €) Ha PO3MIp BIJIIIKOJAYBAaHHsS BIUIMBAE yMHCEN 1 Tpyba HeoOepexHICTh
MOTEPIIIOrO Ta MaTepiaJIbHUN CTaH 3aB/iaBayva IMKOJIU B 0c001 Pi3uyHOT 0COOH; K) HASIBHICTH IIKO/IH,
MPOTUIPABHOI TMOBEIIHKMA, NPUYUHHOTO 3B SI3KYy MDK IIKOJOK 1 MPOTUIIPABHOIO MOBEAIHKOIO
3aBJaBaya, BUHU € OOOB’SI3KOBUMH YMOBAaMH BHHMKHEHHS HEIOTOBIpHOi BiJMOBIJAIBHOCTI (KpiM
BUIAJIKIB epeadavyeHux 3akonom) [3, ¢. 11-12].

[Ticns Toro, IK MU BU3HAYMIIN MOHSITTS 3000B’s13aHb 13 BIAMIKOYBAHHS IIKOIW, CIiJi BUZHAYUTH
0COOMBOCTI 3000B’s3aHb 13 BIANIKOMYBAaHHS IIIKOJAM BHACIIIOK B3a€EMOIT KIUIBKOX JIKEPEI
TABUIIEHOT HEOE3MEKH.

[TeBHoMO crienudikoro HaalIeHa 0co0a, BIMOBIAaIbHA 32 KO, 3aBJIaHy BHACHIIOK B3aEMO/IIT
mkepen miaBuieHoi Hebe3neku. OO0O0B’SI30K BiANIKOAYBATH 3aBAAaHy LIKOAY JHKEPEIOM MiABHILEHOT
HeOe3NeKkn MOKJIANAETbCcd Ha BOJOJUIBLIA JDKEpena MiIBUIIEeHOI Hebe3mneku, ToOTo ocoly, ska Ha
BIJIMOBIHIM MpaBoOBii mifcTaBi (IIpaBO BJIACHOCTI, 1HIE PEeYOBE MPaBo, JAOTOBIp MiJPsLy, OpPEHAU
TOIIIO) BOJIO/II€ TPAHCTIOPTHUM 3aCO00M, MEXaHi3MOM, 1HIIUM O0'€KTOM, BHKOPHUCTAHHSI, 30epiraHHs
ab0 yTpUMaHHsI IKOTO CTBOPIOE MiJBUIIeHY Hebe3neky (4. 2 ct. 1187 LIK Ykpainm).

BignosigHo o cr. 1187 LIK Ykpainu, mkepenoM miBuIIeHoi HeOe3MneKu € AisIbHICTh, TOOTO
aKTUBHA MoBeAiHKa ocodu. Tomy, sik BKa3zyeTbes y noctaHoBi [lnmenymy Bumoro cnerianizoBanoro
cyny YKpaiHM 3 pO3Tsay IUBUIBHUX 1 KpuMiHambHuX crpaB Big 01.03.2013 p. Ne4, B iHmmx
BHIIQJIKaX IIIKOJA BIIIIKOAOBYETHCS Ha 3arajlbHUX ITijIcTaBaxX, mependadeHux crarrero 1166 11K
Ykpainu, ocoboro, sika ii 3aBaana (HampuKiIal, KOJIU Macaxup, BITYMHIIOUYH IBEPi aBTOMOOLIS, 110 HE
pyxaBcs, CIPUYMHMB TUIECHI YIIKO/DKEHHS 0c00i, sika mpoxojwia mopyd). ToOTo mpoTumnpaBHa
MOBEJIIHKA 0COOM MOK€e BUSBJIATUCS JinIie y hopmi aii.



Bonnouac, npaBuna cr. 1188 11K Ykpainu 3aCTOCOBYIOTBCS JMIIE Y BUIAJKaX, KOJIU IIKOJIU
3aBAAHO HE BHACIIIOK AISUTBHOCTI OJHOTO JDKEpelia MiABUINCHOI HEeOe3MeKH, a BHACHIIOK B3a€MO/Iii
KUIBKOX TaKuX JDKepeld. A 1€ O3Havae, MO0 NPUYMHHO-HACTIIKOBUM 3B'S30K € CKJIAIHUM, IO
MOPO/IXKYE HEOOXITHICTh BCTAHOBUTH HASBHICTh KIJIBKOX JIAHLIOTIB, MPUYHH, II0 MOPOAMIU OJHWH
LIKIJJIMBUNA HACIIAOK.

3a 3araJlbHUM TPAaBHJIOM IMBIIFHOTO TMpaBa MIKOAA BiAIIKOIOBYETHCS 3a MPUHIIUIIOM BUHU il
samomiroBava. [Ipu mpomy y 4. 1,2 c1. 1166 11K VYkpaiHu BCTaHOBIIOETHCS TPE3YMIIIlisS BHHH
3armoiroBavya MIKOJIU: «3amoJi0Bayu IIKOIU 3BUIBHSIETHCS BiJ 11 BIAIIKOIYBAaHHS, SKIIO JTOBENE, IO
IIKOAM 3aBJAHO HE 3 WOro BUHW». [IpoTe HHBIIBHE 3aKOHOMABCTBO 3aKPIIUIIOE BUHSATKHU 13 I[BOTO
mpaBuja, - BIANOBINAIBHICTE 3a MIKOAY, 3aMOJISHY JDKEPEJIOM IMABHIICHOI HEOEe3NeKH, sKa
nepenbavaeTses: «Ocoba, ska 3MIMCHIOE MISUTBHICTH, IO € JDKEPEJIOM ITiIBHINECHOI HEOe3MeKH,
BI/IMOBi/Ia€ 3a 3aBJaHy IIKOMY, SKIIO BOHA HE JOBEAE, IO IIKOAW OyJI0 3aBJaHO BHACIIJIOK
HenepeOopHoi cunu abo ymucity norepmiioro» (4. 5 cr. 1187 LIK Ykpaium).

Ha yBary 3acimyrosye 3mict 4. 1 ct. 1188 LUK Ykpainu, ne 3a3HauaeTbes, 10 «ILIKOJA, 3aBJaHa
BHACHIIOK B3a€MOIl KUTHKOX JDKEpeNl MiABUINEHOT HEOEe3MeKH, BiIIKOJOBYEThCS HA 3arajlbHUX
migcraBax». ToOTO y pasi 3aBHaHHS IIKOJU CaMHM OCO0aM-BOJOIUIBIISIM JDKEPET IiABUIICHOT
HeOe3MeKH, IIKO/a BIAIIKOJAOBYETHCS 3a MPHUHIIMIIOM BUHU. BomgHouac, y pa3si 3amofisiHHS [IKOIH
IHIIMM ~ 0co0aM  BHACHIJOK B3a€MOJIi  KIIBKOX JDKEpEN MIABUINEHOI HeOe3MeKku, MIKoja
BIJIIKOJIOBYETHCSI HE3AJIC)KHO BiJ BUHM ii 3amojitoBadiB. TakuM umHOM, crerudika 3000B’s13aHb 13
BIJIIIIKOTYBAaHHS IIKOAM BHACTIIOK B3a€MOJII JDKEpeNn MiABUIICHOT HEOe3NeKH MOJIATaE y TOMY, IO
TakKa [IKOJIa BiIIKOIOBY€ETHCS K Ha 3acajjaX BUHU, TaK M PU3UKY, 3aJI€KHO BiJl MOTEPIIIOi OCOOH.

Takum umHOM, 3000B’si3aHHS 13 BIAMIKOJAYBAaHHS IIKOJM, 3aBJaHOT BHACIHIIOK B3aeMOJIl
TPaHCIIOPTHUX 3aco0iB - 1€ NPaBOBIJHOCHHHU, B SKHUX 0c00a, fKa 3JIIHCHIOE NISJIBHICTh, L0 €
JDKEpeIoM MiIBUIIEHOT HeOe3MeKu Ta € HOro BOJIOLIBIIEM, BHACTIIOK B3a€MOJIl KUTBKOX JDKepel
MIIBUIIEHOT HEOE3MEeKH 3aBJaia IMKOAU OCOOMCTUM HEMaHOBHM TipaBaM (pizuuHO1 a00 IOpUIUIHOL
ocobu, a TakoX MakHy (izuuHOi ab0 rOpuIUYHOI 0coOHu, 3000B’s3aHa ii BiAIIKOIYBaTH, SKIIO il
3aBAaHO BUHHHUMHM JisSIMH, a Y BUIIQJIKy 3aBJaHHS IIKOIW IHIIUM Oco0aM, - HE3aJIe)KHO BiJl BUHH, a
noTepmizia ocoda Mae MpaBoO Ha BIAIIKOIYBaHHS 3aBAAaHOI IIKOJIU B MOBHOMY 0OCS31, KpiM BHUIAJIKIB,
nepea0aueHuX 3aKOHOM.
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3MICT OHATTA «PO3YMHHUM CTPOK» 3A «kKPUMIHAJIBHOIO YACTUHOIO»
IYHKTY 1 CTATTI 6 KOHBEHIIII 1950 POKY

[IpaBo mogMHM Ha PO3TJSA CHpPaBU CyJIOM y PO3YMHHH CTpOK, rapantoBaHe m. 1 cr.6
KoHBeHIii mpo 3aXHUCT IpaB JIOAWHKA i OCHOBOMOJIOXKHHUX ¢B000 (Hami — Konsenis) [1], € oxniero 3
MiIBaJIMH MPABOMOPSAKY Y AEMOKPATUYHOMY CYCHUIBCTBI. 3a0€3MeYeHHs TpaBa MOXKE BTPATHTH CBOIO
IIHHICTh, SKIIIO BHHECEHHS CYJOBOTO PillleHHS Oyze 3aTsIryBaTHUCh, 1, 3BICHO, SIKIIO II€ PIIICHHS HE
Oy/ne BHKOHYBAaTHUCh. A y KPUMIHQJIBHUX CIIpaBax PO3YMHHH CTPOK pO3TJSAY CHpPaBU CyJIOM Mae
0co0MBE 3HAYEHHS 1 3 OIVIAY Ha HACHAKHM, SKUX MOXKE 3a3HaTH 0c00a, siKka MPUTATYEThCS 1O
BiJIIIOBiJAJTHOCTI.

[ToHATTSI pO3yMHOTO CTPOKY PO3IJISIY CIIPaB HAJEKUTh 10 TaK 3BAHUX aBTOHOMHHX KaTeropii
B IOpHCIIpYAeHLii €Bporneicbkoro cyny 3 mpaB moauHu (fami — Cyn), ToOOTO Takux, sIKi MOXYTh
TaymaunTucs M CymoM O€3BITHOCHO 70 iXHBOTO PO3YMIHHS y HAIIOHAJIBHIA MPaBOBIA CHCTEMI.
Came ToMy Al pO3yMiHHS KOHBEHLIWHOI TEPMIHOJOTI] BaXJIMBUMH € 3HaHHA NpakTuku Cymy sk
€JIMHOTO OpTaHy, 1110 Mae paBo odimiitHo TaymaunTt KoHBEHITI1O.

UYactka cmpaB, B skux CyaoM OyJ0 BCTaHOBJIICHO (DakT MOpyIIeHHS YKpaiHOIW TpaBa Ha
PO3YMHMI CTPOK PO3IJISA] CIIpaB HALlIOHAJBHUMHU CyJaMH 3 KO)KHUM POKOM 301nbiryeThes. Kpim toro,
Cyn HeomaHOpa30BO 3BepTaB yBary YKpaiHM Ha OJHOTHUITHICTh MOPYIICHB ii OpraHamMu pO3yMHOTO
CTPOKY PO3IIISY SIK KpUMiHAJIBHUX, TaK 1 IUBUIbHUX cnpaB («I'aByna npotu Ykpainu», «I'opbaTeHko
npotu Ykpainw», «Hakoneunuii npotu YkpaiHu»), 110 CBIJYUTH PO HASBHICTh CUCTEMHOI MTPOOIEMHU
(Ha 11 BUpimIeHHs Oyno crpsiMoBaHe nijoTHe pimeHHs Cyny y copasi «lOpiit MukonaiioBuu IBanoB
poTH YKpaiHu»).

Mertoro npaBa Ha pO3IJIs CYAOM YIPOAOBXK PO3YMHOTO CTPOKY CIIPABH € 3aXUCT «YCIX CTOPIH
y CYIOBOMY pO3IJISIAI Bl HAAMIPHOTO 3aTATYBaHHA cyAoBoi mnpoueaypw». Ilpore anamis
npoOJeMaTUKU PO3YMHOTO CTPOKY (UM TO y KpUMIHAJIBHUX, YA TO B OyJb-SKMX IHIIMX CIpaBax) He
MOJKHA 3B’S3yBaTH 3 UITKO BH3HAYCHHMH YaCOBHMH ITapamMeTpaMmH, BpaxoByrouu, mo Cyx 3BepTae
yBary Ha iHJMBilyanbHi XapaKTepHUCTHKU KOXKHOI cripas [2, ¢. 31].

3BepHEMOCS TEMEP JI0 3MICTY MOHATTS «PO3YMHHU CTPOK» 32 «KPUMIHAIBHOIO YaCTHHOIO» 1. 1
ct. 6 KonBenuii. ¥ mpaktuii Cyny BHU3Ha4YeHI TPU albTEPHATUBHI KpHUTEpii BiJIHECEHHS CHpaB J0
CIpaB MpO KpUMiHAJIbHE OOBMHYBaueHHsS: (popmalibHa KBamiQikalis, Ky HaJa€ HaI[lOHaJbHE MPaBO
MOBEIHIN 0co0a; MPUPOy MPABONOPYLIEHHS, Y BUMHEHH] SIKOT0 0OBMHYBauyeThCsl 0cola; Mpupoa
Ta TSHKKICTh CaHKIIIi, 110 MOXKe OyTH 3acTocoBaHa 70 oOBUHYyBaueHoro [3, €.192]. I 3 ormsay Ha 1
KpUTepil 10 CIpaB MpO KpUMiHaJIbHE OOBMHYBAUEHHS MOXYTh OyTH BiJHECE€HI He JHILIE Ti, SKI
KBaTI(IKYIOThCS SIK KPUMIHAJIBbHI 32 HalllOHAJbHUM 3aKOHOJABCTBOM (I MIpHUKIALy, B YKpaiHl 10
CIpaB PO KpUMiHaJIbHE OOBUHYBAYECHHSI MOXKe OyTH BiJTHECEHA YacTHHA CIPaB MPO aAMIHICTPaTUBHI
MIPABOIIOPYIICHHS).

[Ipu posrnsaai ckapr Ha HOPYIIEHHS PO3YMHOTO CTPOKY po3risiay crpasu CyJ ae BiANOBiAL
Ha JBa OCHOBHI muTaHHs: 1) sSKuil came mepiox ciig OpaTv 10 yBard ; 2) 4u OyB TaKWi MEpion
po3ymHuM y koHTekcTi m. 1 cr. 6 Konpenuii. Cynq HeoJHOpPa3oBO HAaroJiollyBaB Ha TOMY, IO
OOBMHYBAa4YCHHI IMOBMHEH MATH MPABO HA PO3TIISIIT HOTO CHPaBU 3 OCOOJIMBOIO PETENBHICTIO, 30KpeMa
TOJi, KOJIM BiH YTPUMYEThCS Mia BapToro. | Xoya 4iTki 4acoBi Mexi Juist Takoi perenbHOCTI Cyn He
BU3HAYMB, IPOTE KOHKPETU3YBAB Yac IMOYATKY Ta 3aBEPIICHHS KPUMiHAIBHOTO CYI0YAHCTBA.

VY mnpoananizoBanux MHOK pimeHHsax Cyny y cmpaBax mpoTu Ykpainu 3a 2010-2014 pp.
PO3YMHHUH CTPOK PO3TIISALY CIpaB MPO KPUMIHAIBHI MPABOMOPYIIEHHS MOYMHAB BIUTIK, SK TUIBKA
JIOAMHA OTpUMala odilliiiHe NOBITOMICHHS KOMIETEHTHOTO OpraHy Jiep»KaBH Ipo Te, 10 CKOoijla Take
npaBomnopymieHHs («OcakiBCbkM MpoTH YKpaiHW»). A 3aKiHUyeTbCd — Yy J€Hb YyXBaJeHHs



OCTaTOYHOTO PINIECHHS MO CyTi OOBHHYBaudeHHs (K 100 (akTy, TakK 1 MO0 MpaBa). Y PIMIEHHIX
Cyny npotu YkpaiHu y 3a3Hau€HHMX POKax Iif JaTa MOB’s3yBajacs 3 JaTOK yXBaJECHHS PIILIEHHS, sIKe
BuHOcuB Bepxosuuii Cyn Ykpainu (auB., ik npukian: «l aByna npotu Ykpainu», «CoraomMakiH IpoTu
Ykpaiany).

Po3rnsaroun KOXHY CIIpaBy CTOCOBHO CKapr Ha HEPO3YMHICTh TPUBAJIOCTI KPUMIHAJIBHOTO
npoBajpkeHHd, Cyn BH3Ha4ae 3arajbHy TPUBAIICTh OCTAHHHOI'O Ha HAIllOHAIbHOMY pIBHI Ta
HATOJIONIYE, IO PO3YMHICTh CTPOKY PO3TJSAY MAa€ OIIHIOBATHCH Y CBITIII OOCTaBUH KOHKPETHOI
CIpaBH 3 ypaxyBaHHsM ii CKJIaJHOCTI, OBEJIHKH 3asBHUKA Ta BiJINOBIIHUX OPraHiB BJIaJH, a TAKOX
TOTO, M0 OYyJI0 MOCTABJICHO HA KApPTy JUIS 3asBHUKA. BigTak, MaTH 4iTKe BH3HAYEHHS PO3YMHOI
TPUBAJIOCT] PO3IJIsY HALIOHAIBHUM CYAOM CIIPaBH PO KpUMiHAIbHE OOBUHYBAUEHHS HEMOXKIIUBO.

[pwu ouinmi cTynens ckiagHocTi cnpasu it Cyny BakJIHMBI BCl 11 aCHIEKTH, a caMe: KUIbKICTh
KPUMIHAJIBHUX TTPaBOMOPYIICHbB, SKI IHKPUMIHYIOTHCS; KUIBKICTh YYaCHHKIB MPOBAKEHHS, 30KpeMa,
norepninnx, cBifkiB («Tapan mporn VYkpainm», «TomopoB mpotu VYkpainmy», «IlnemkxoB mpotu
VkpaiHu»); HasBHICTh Ha MOMEHT I0YaTKy JOCYJOBOI'O pO3CIiAyBaHHS BIJIOMOCTEH MO0
KOHKPETHOi 0coOu, sika, WMOBIpHO, BUMHWIA KpHMiHaJIbHE mpaBomnopymeHHs («CTeOHUIBKUH 1
Komdopt npotu Ykpaiam»); obcar marepianiB JOCYIOBHX pO3CTiAyBaHb, 110 00'€THaHI B OJHOMY
npoBajpkeHHi  («bopucenko mpotm  Ykpainmy, «llackame mnporn YkpaiHw»); HEOOXiTHICTH
NPU3HAYEHHs eKCIepTu3, iXx criaaHicte («ConomakiH npotu Ykpainm», «IleTykHoB mnpotn
VYkpaiany); oOcsr i cnemmdika mpouecyanbHUX [id, HEOOXIMHUX Ui BCEOIYHOIO Ta IOBHOTO
JOCIIKEHHS! 00CTaBMH KpUMiHaJIbHOTO npaBonopymeHHs («Tomxopos npotu Ykpainm», «IleTykHOB
npotu Ykpainny», «KobepHuk nmpotu Ykpainm»).

Cyn BH3HAa€ MOPYIIEHHS pPO3YMHOCTI TPUBAIOCTI KPHUMIHAJIBHOTO MPOBAKEHHS 4epe3
HEHAJIS)KHY POOOTY OpraHiB JepKaBHOI BJIaJM Ta BKAa3ye€ Ha TaKi MOCTiIHHI HEIOJIKU y iX poOoTi:
BiMOBa 3a0€3MEYUTH NPUCYTHICTH OOBHHYBAadeHMX, CBiIKiB 1 moTtepninux («KobepHuk mpoTu
VYkpainn»); HEOOTPYHTOBAHICTh BIAKIAACHHS Ta 3YNUHEHHS KPUMIHAIBHOTO MPOBAKEHHS
(«T'opbatenko mpotu Ykpainu», «Tapan npotu Ykpainu», «bopuceHko mpotu YKpaiHu»); HasBHICTb
nepiofiB Oe3AisUIbHOCTI, BIICYTHICTh akTUBHOCTI («TomopoB mpoTtu Ykpainu», «llnemkoB mpoTu
VYkpaiHn»), HEOOIpYHTOBaHE CKEpyBaHHS CIPaBM Ha HOBHUH po3risa abo Juis IMPOBEICHHS
nojaibiioro posciigyBaHHs («OcakiBCchbkui mpoTtu YkKpainm», «['aByna mpotu  YKpaiHu»);
HE3JaTHICTh JIOCYJOBHX OpraHiB MiJrOTYBaTH BCe HEOOXiAHE A pO3IJIIAYy CIpPaBU CYIOM
(«KipBakoB npotu Ykpainu»).

BinnosinHo 10 c1. 13 KoHBeHIi kKokeH, 4yui mpaBa Ta cBOOOJIM MOPYILEHO, Ma€ MpPaBO Ha
e(peKTUBHUN 3aci0 IOPUIUYHOIO 3aXMCTy B HalllOHAIBHOMY OpraHi, HaBIThb SIKIO TaKe MOPYILIEHHS
OyJi0 BUMHEHE 0c00aMu, iK1 31 CHIOBAIM cBOT O(iLliiiHI MOBHOBAaXKEHHS. TOMY Ba)JIMBUM 3aBIAAHHAM
uisi YKpalHu € 3ampoBa/DKEHHS J1€BOTO MEXaHI3My peai3allii mpaBa Ha pO3IJIsA CIOpaBU TIPO
KpUMiHaJbHE MIPABONOPYIIEHHS Y po3yMHHU# cTpok. Ha 11ie 3Beprae yBary i Cyz, OCKUIBKH BiJICYTHICTb
BIJIMOBIIHUX IOPUIMIHUX TapaHTI CTAHOBUTDH «BEJIUKY HEOE3MEKy» /Jisi BEpXOBEHCTBA MpaBa, KOJIU Y
MeXax HallloHAJbHUX TMPaBOBUX CHCTEM TpAIUIIIOThCA «HAJAMIPHI 3aTPUMKU Y BiJIpaBJICHHI
MPaBOCYIs1», MIOAO0 SKUX Y CTOPOHHU MPOBA/KEHHS HEMA€ HISKUX HAI[IOHATIBHUX 3aC001B 3aXUCTY
(«Bottazzi v. Italy»).
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MPOBJEMHI IUTAHHSA PEAJI3AIIL TA 3AXUCTY ITPAB JUTUHA

Ha Oyap-sikoMy iCTOpUYHOMY €Tarli epe CyCiJIbCTBOM TOCTA€ 3aBJaHHS OXOPOHH Ta
3axXHUCTy MpaB 0cCi0, sIKi B CHJIy NMEBHUX MPUYUH HE MOXYTh CaMOCTIHHO 3IiMCHIOBATH CBOI
cy0’€KTHBHI MpaBa Ta BUKOHYBATH IOPUIWYHI 000B’si3ku. OCOOIMBOrO 3HAYEHHS MPHUHIIHI
BceOiyHOrO 3a0e3neveHHsT i OXOpOHM NpaB JIOJMHA HaOyBae MpH BUPILICHHI MUTaHb II0A0
OXOPOHHM Ta 3aXHUCTY OCOOMCTUX MpaB MAIOMITHIX 0oci0. JliTh sik MailOyTHE Oyab-sAKOi KpaiHK
noTpeOyIOTh OCOOIMBOTO 3aXHUCTY 1 OCOOMMBUX MEXaHI3MIB 3a0e3meueHHs] HOTo 3iHCHEHHS.
Ha cborogni 3akoHOZaBCTBO YKpaiHM TMpo INpaBa JUTHHU HE Ma€ Y3TOIKEHOrO,
CHCTEMaTH30BaHOTrO XapakTepy. [IeBHI MpaBOBI HOPMH PO3KUAAHO 10 PI3HUX MPABOBHX aKTaXx,
10 HE J]a€ MOKJIMBOCTI TapaHTyBaTH J0JICPKaHHS Ta peajli3allilo BCTAHOBICHUX TIPaB JITCH.

Koncrutynis Ykpainu (cT.52) 3aKpiIuiioe BaXJIUBUI MPUHLIUI PIBHOCTI MpaB AiTeH:
«/JliTi piBHI y CBOiX MpaBaxX HE3aJIEKHO BiJl MOXOHKEHHS, @ TAKOXK Bl TOT0, HAPOKEHI BOHU Y
U001 un 1mo3a Hum» [ 1, c. 45].

VYV ¢dopmi rapanTiii mpaBa I KOKHOI ocobm y KpuMiHambHOMY KoOAEKCl YKpaiHu
nepea0aueHo BIAMOBINANBHICT 32 MOCATaHHS HA KUTTS JIIOAUHUA. Aje TUTbKH CT.96 1[OTo
Konekcy mepenbauae BiIMmOBINAIBHICTh 3a 3JI0YWH MPOTH TUTUHU - 32 YMHUCHE BOHMBCTBO
MaTip't0 HOBOHAPO/KEHOI TUTHHU [2, ¢. 123]. Bci iHIII cTaTTi HE MICTATH MOJIOKEHB IIOA0
0COOJIMBOCTEH KPUMiHAIBHOI BIAMOBIAAIIBHOCTI BITHOCHO 3JIOYHMHIB CaMe MPOTH JKUTTS JITCH.
B ymoBax 3pocTaHHS KpUMIHAJBHHX MOCATaHb HAa JKUTTS AiTeH HEOOXiTHO mnepeadadyuTh
BKJIIOUEHHS 10 KpuMiHanbHOTO KoeKCy YKpaiHu HOPM PO MiABHUILEHHS BiAMOBIAANBHOCTI 3a
Taki 37I0YMHU. Y 3arajbHii GopMi e TOT0KEHHS CIiJ] 3aKPIIUTH B 3aKOHI TIPO MpaBa AUTHHH,
a KOHKpeTHO c(opMylbOBaHE - B 3aKOHaX MPO JOMOBHEHHS A0 YMHHOTO KpumiHampHOTO
KoZekcy abo B mpoekTi HoBoro Kopekcy. Ile nmacte 3Mory mpuBeCTH Y BiIIOBIAHICTH 3
MDKHApOJHUMH CTaHAapTaMH HOPMH YKPATHCHKOTO 3aKOHOJAaBCTBA B 3a3HAUYECHIM ramysi.

VY Koncrutyii Ykpainu 3akpimuieHo 3a00poHy HaCHIbCTBA HaJ TUTHHOIO. CTarTero 52
nepeadadeHo, mo «Oyab-gKe HACUILCTBO HaJ IUTUHOIO Ta ii eKCITyaTallis NepecaiayloThes 3a
3akoHOM» [1, c. 45]. Ll HOpMa Y4acTKOBO BpaxoBye 3ayBakeHHs KoMiTeTy 3 mpaB JUTHHU Ha
Jep’)KaBHY JOTOBiAb YKpaiHU. AJie BOHA BIJIPI3HIETHCS BiJl MDKHAPOIHOTO CTAaHIAPTY 1 HE
BpPaxoBye OCOOJIHMBOCTEH CTaTyCy AMTHUHH, BU3HAHHUX Yy CBITI. B MDKXHapogHOMY CTaHIapTi
nepea0avaeThCsl BXKHUTTS BCIX HEOOXITHUX 3aKOHOJABUMX, aMiIHICTPATUBHUX, COIIAIIBHHUX 1
NPOCBITHIX 3aXO0/iB 3 METOI0 3aXUCTy AUTHUHU BiA yciX (opM (i3WIHOTO Ta MCUXOJIOTIYHOTO
HAaCHJIbCTBA, 00pa3u YW 3JI0BXXKMBaHb, BIACYTHOCTI MKJIyBaHHS YW HEI0ajaoro i OpyTaJbHOTO
MOBO/DKEHHS Ta eKCIUTyaTallil, BKJIIOYAIOYM CEKCyasJbHI 3JIOBXKHMBaHHS 3 OOKy OaTbhKiB,
3aKOHHHUX OMIKYHIB UM OyIb-SIKOT 1HIIO1 0cOOH, sIKa MIKIY€EThCS PO AUTHHY.

Cy0'ekTOM HacWIbCTBA BUCTYMAIOTh HE MPOcTO (i3muHi ocoOuM, a OaThKH, 3aKOHHI
OMIKYHU YU OyAb-sIKi 0COOH, K MIKIYIOThCS PO AUTUHY. B KpaiHi 3pocTae KiIbKICTh MPOSBIB
YKOPCTOKOTO TOBOUKEHHS B ciM'T. KoHCTUTYIIIS YKpaiHu 3aKpiluTioe BaXJIMBUN MKHApOIHUN
CTaHIapT Hpo Te, IO AUTHHA, fKa MOCTIHHO Mo30aBieHa CIMEHHOro OTOYEHHA abo ska, 3
oMMy Ha il iHTepecH, HE MOXKE 3aJUINATHCS B TAKOMY OTOYEHHI, Ma€ MPaBO Ha OCOOJIMBUI
3axucT 1 gomomory nepxkasu [1, c. 47]. Ileit cranmapt, nporonomenuid y KonBeHiii npo
npaBa JWTHHHM, Ma€ BEJIMKE 3HAYEHHS JUIs YKpaiHu, 1Oe HaOy/lno TOMMPEHHS COIiaibHEe
cupitctBo [5, c. 154]. Bignosigno mo 3akony «IIpo ocBiTy» nmnsi Takux IiTeil CTBOPEHO
HIKOJIU-IHTEPHATH, TUTAY1 OYJMHKHU, B TOMY YUCJI1 CIMEMHOTO TUITy, Ha IOBHOMY JI€p’KaBHOMY
yTpuMaHHi [4, c. 75].

BunyckHUKM HaBUaJ bHHMX 3aKJIAiB 13 YHUCIIA JITCH-CHPIT Ta IiTeH, MO30aBICHHUX
0aTbKIBCHKOI OMiKH, 320€3MeUyIOThCS 32 PAXYHOK HABYAJIBHOTO 3aKJIaAy OJATOM 1 B3YTTSM, a
TaKOX OJHOPA30BOIO0 TPOIIOBOIO JIOTIOMOTOI0 B PO3Mipi JBOX MPOXHUTKOBUX MIHIMYMIB.



ok w

HopmatuBu 3a0e3nedeHHs OmsroM 1 B3yTTAM 3aTBepKyloThes KaGinerom MiHicTpiB
VYkpainu. 3a 6akaHHSIM BUIIYCKHHUKIB HaBUAIbHHUX 3aKJIaJ(iB BOHU MOXKYTh OTPUMATH IPOIIOBY
KOMIICHCAI[II0 B PO3Mipi, HeoOXimHOMY ais HpuaOGaHHS ofsary Ta B3yTTs. [IpoTe BoHa €
HEJOCTaTHHOIO.

MiXHapoAHUH CTaHZApT NPO MPaBO AUTUHU HA OCBITY, 3aKpIIICHUH Yy CTATTAX
KouBeHriii npo mpaBa nutuHA. KOHCTUTYIIHHI MOJOXEHHS 3aKPIILIIOIOTh TUIBKH YOTHPH
aCTIeKTH IbOTO MpaBa: OOOB'SA3KOBICTH MOBHOI 3arajbHOI CEPeIHBOI OCBITH, O€30IUIaTHICTh
BHIIOI OCBITH 1 3100yBaHHSA 1i Ha KOHKYPCHIM OCHOBI B JIepKaBHHUX 1 KOMYHaJIbHHUX
HaBYAJIBHUX 3aKJIajaxX, 3a0e3MeYeHHs 1ep>KaBol0 JOCTYITHOCTI 1 0€30IIaTHOCTI BCIX CTYIIEHIB 1
BUJIB OCBITH, TapaHTyBaHHS NpPEICTaBHUKAM HAI[IOHAJILHUX MEHIIWH TpaBa Ha HABYaHHSI
PiIHOIO MOBOIO UM Ha BUBYEHHS pifHOI MOBH [7, ¢.136].

BiacyTHi B yKpaiHCBKOMY 3aKOHOJIAaBCTBI 1 HOPMH, SIKI 3aKPIiIUTIOIOTH 3000B'sS3aHHS
JepKaBd BXUTH BCIX HEOOXIIHMX 3axOJiB Juis 3a0e3lMeueHHs IIKUTBHOI JUCIHILTIHU
METOJJaMH, 3aCHOBAaHUMH Ha MOBa31 JIFOJICHKO1 T1THOCTI JTUTHHH.

Cepiio3HOIO MPOOIEMOIO € TIOBHA peaii3allisi NpaBa Ha HABYAHHS JITEH, SKi MAIOTh
TICUXIYHI po3manu, nited 3 ¢(izmuyaumMu Bagamu (miTei-iHBamigiB). He icHye wmexaHizmy
3aJy4eHHs TaKUX JiTed 70 3aradbHOi OCBITHROI cUcTeMu. Maibke HE NpaIoe CcHucTeMa
IHIUBITyaTbHOTO HaBUaHHSA. HeqocTaTHRO MiIPYYHMKIB Ta CICMIAIbHOI JIITepaTypH IS TITeH
i3 Bamamu 30py 1 ciyxy. Jlykxe He3HayHa yBara NPUAUISETHCS HABYAHHIO TIE€JArOTIYHHX
MPaIliBHUKIB 11010 TIpaB IUTHUHH, IMATOTOBII CIEMIANICTIB, 3IaTHUX MPAIIOBATH 3 IITbMH, K1
MaroTh BaJ PO3BUTKY [6, c.545].

He po3po6nenunii MexaHi3M paHHBOTO BHSIBJICHHS CIMEH, SKI OMMHUIIUCS Y CKIIAIHUX
KUTTEBUX OOCTaBMHAX, Ta OIIHIOBAHHS MOTPeO MUTHUHH. BHUCHOBOK MpO CHUTyaIlil0 B CiM’1
pPOOUTHCS OpraHaMM OIMIKM Ta MIKJIyBaHHS NMPAKTHYHO HA OCHOBI €JMHOTO JOKYMEHTa — aKTy
00CTEeKEHHS KUTJIOBO-TIOOYTOBUX YMOB. YKpaiHa TakoX HEe BUKOHasa pekomeHnaanii Komirery
1110710 (hiHAHCOBOI JONOMOTH YPa3JIUBUM CiM’siM 3 AiTbMHU [3, ¢.154]. [Tpunuun «I'pouri XxonaTh
3a IUTUHOIO» X0Ya 1 € IPOTPECUBHUM, OJITHAK HE MIATPUMYE Pi3HI CIM’i 3 AITbMH, OXOILTIOIOYU
JMIIEe He3HAYHY YaCTHHY JiTeH, Kl HoTpeOyIoTh JOIOMOTH.

OTxe, aHaNI3 YKPATHCHKOTO 3aKOHOJIABCTBA JIA€ ITiICTABH CTBEPKYBATH, IO CTOCOBHO
JiTel BOHO 0a3yeThcs HAa TYMaHHUX MPUHLKIAX, 3aKkpimieHnx y KoHBeHLiT npo npaBa IUTHHU
Ta 1HIIUX MDKHAPOJHUX aKTax. AJie B HbOMY III€ HE BpaXOBaHUM MPUHLUIIOBO HOBUHM MIAXiJ
JI0 AUTUHM SK PIBHONIPABHOI'O YJE€HA CYCHUIbCTBA, a TAKOXK MArOTh MICIE 1CTOTHI MPOTaJIUHU
moA0 0OaraTb0X MIKHAPOJHUX CTaHIApPTIB IpaB JIWTUHU Ta BIANOBIAHMX HPOLEAYp JUIS
3JIIHCHEHHS! HU3KH MPOTOJIOUICHUX 1 3aKPIIUIEHUX Y 3aKOHOJABCTB1 YKpaiHu npaB AuTHHU. Lle
CBITYUTH PO HEOOXIAHICTH PO3POOKHU 1 MPUHHATTS BIANOBIAHO 0 MIKHAPOJHUX CTaHJApPTIB
3aKOHY YKpaiHU PO IIpaBa JUTHHHU.
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MEPCIIEKTUBBI PA3BUTHA BHEINHENIOJIUTUUYECKOM JEATEJIBHOCTH
EBPOIEMCKOI'O COIO3A IMMOCJE NPUHATHUSA JTUCCABOHCKOI'O IOTOBOPA

Ha cerogusmuumii nenp EBpomeiickuit Coro3 (mamee — EC) sBasercs KpymHEHIIHM
MEXIYHapOAHBIM  aKTOPOM, KOTOPBIM  INPOJEMOHCTPUPOBAT  YCHEIIHOCTh  AKOHOMHUYECKOM
uHTerpauuu. OaHako 3a nocnegaue 20 J1eT BHUMaHUE BEAYIIUX CTPaH CKOHUEHTPUPOBAHO HE TOJIBKO
Ha HKOHOMUYECKO# coctapistonieit EC, HO 1 Ha ero BOGHHO-TIOJIUTUYECKOH cdepe.

OOmas BHEIIHSS TOJIMTHKA W TIOJUTHKA B oOmactu Oe3omacHocTH (mamee — OBIIB)
EBpocoro3a He ¢opmMupoBasiach M HE IMPOBOJUTHCS B JKM3Hb TaK e, KaK BHEIIHSS IOJUTHKA
OoTIenbHbIX cTpaH. CienoBaTesbHO, HE CIIEAYEeT €€ OLEHUBATh C TEX K€ IMO3MIMI, C KOTOPBIX,
HanpuMep, PUHATO aHAIU3UPOBATh NOAUTHKY Ppanuuu wiu ['epManum.

Cnenyer OTMETHUTB, 4YTO JI0 HEJAaBHENO BpPEMEHM akTUBHOCTh EBpocoro3a  BO
BHEUIHETIOJIUTUYECKON cepe umena ps]l CyLUIECTBEHHBIX OrpaHMYEHMU. [ aBHBIM cpenu HUX Oana
pPa3HOHAIPaABIEHHOCTh HHTEpecoB cTpaH-wieHoB. Crtpanel EC nopoxunu mnpaBoM INPUHHUMATH
COOCTBEHHBIE pEIICHUS] OTHOCHTEIBHO MEXIYHAPOJIHBIX BOIPOCOB, OMPENENATh CBOU NMPHOPHUTETHI,
BO3MOXXHOCTH y4acTUsi B MHPOBBIX Jenax. BpIpaboTka KOHCEHCyca TpH  OOCYKIECHUHU
MEXJTYHApOJHBIX JIeN SBISJIach KpaiHe CIIOKHOM 3amadyeidl — CBECTH HMHTEPEChl K «OO0ImeMy
3HaMeHarenmo». JIUpeKTUBHOCTb B cdepe «eauHoi» BHemHed mnonutuku crpan EC  Obuia
MajonpoayKTuBHoH [1, c. 89].

B nacrosimee Bpemst EBpomnelickas monutuka Ge3zomacHocTd U o6oponsl (nanee — EITBO)
npeBanupyeT B ctpykrype OBIIB. Onnako B mocnegHee BpeMsi 3aMETHOW TEHIEHIIMEH B pa3BUTUU
o0111eeBpONeicKoi BHEUIHEH MONUTUKU CTAJO0 3aMelIeHHue «0OOpPOHBI» «IOJIUTHUKOI». He pa3zBuBas
TEMY OTHOCUTENBbHBIX ycrnexoB BoeHHbIX omnepauuii EC B pamkax EIIBO, Ba)kxHO OTMETHTH, YTO
BO3pacTaeT MOTPEeOHOCTb ee Oojee MpOJyMaHHOro HacklmleHHs ¢unocopueit  oOmiero
«EBpPOCOIO30BCKOr0» MHTEpeca. Takoe HanpaBiIeHHE KaKk HHCTUTYLMOHAIN3ALKs 001el JUIITOMaTHH,
MOCTETNIEHHO pealn3yeTcs IOocie BCTYMJIeHHs B Cuiy monoxkeHuil Jluccabonckoro morosopa 2007
roja

Omnpenenenbl 005S3aHHOCTH TOCYAAPCTB-WIEHOB NPUMEHUTENBHO K UX B3aMMOJACHUCTBHIO B
chepe OBIIb u EIIBO ¢ EC. T'ocynmapctBa-unensl Hagenunu EBpomeiickuii Coroo3 4pe3BbIYANHO
mupokoi komrnerenuueil. Tak, B cT. 11 JforoBopa o EC npsimo npoBosrinamaercs: «Coro3 onpenenser
U OCYHIECTBISIET OOIIYI0 BHEIIHIOI TMOJUTUKY U MOJUTUKY O€30MacHOCTH, OXBATHIBAIOLIYIO BCE
o0JIacTH BHEIIHEH NOJUTUKM W TOJIUTUKU Oe3omacHocTH». B nomonHenume k 3tomy B cT. 17
HA3BaHHOTO JI0ToBopa yrouHsercsa: «OOmias BHEWIHSAS NOJUTHKA M MOJUTUKAa O€30MacHOCTU
BKJIIOYAaET BCE BOIPOCHI, OTHOcsIMecs K Oe3zomacHocTH Coro3a, B TOM 4YHCIE€ U MOCTYNATEeNbHOE
dhopmupoBanme 001IeH 000POHHON MOTUTUKW [3, ¢. 341].

Bo wmHorux cdepax MexayHapoaHeix oTHomeHuid EC  BbIcTymaer B KadecTBe
re0INOJIMTUYECKOTO JTUAepa.

B cBere mpobnem ¢ HezakoHHOM ummurpanueit EC BbIcTymaeT 3a ycOBEpIICHCTBOBaHHE
3aKOHO/ATENbHBIX OapbepoB B 3Toi obmactu. U tecHo cotpyanuuaer ¢ OBCE, Coserom EBporsl,
HATO, OOH u oTenbHbIMU TOCYJapCTBAMH.

[Tpu pemenun MmexayHapoaHbIX KOHQuUKTOB EC BbICTymaeT 3a penieHHe KOH(QIMKTOB
MHUpPHBIM TIyTeM, H30eras HCHOJb30BaHUS BOEHHOM cuibl. OH CTpeMHUTCS BBICTYNATh B POJIK
«peTHOHAIBHOTO  MUpOTBOpI@a». EC HIKOHOMHYECKMMH METOJaMH  CIIOCOOCTBYET TMOIBEMY
COIIPENENBHBIX CTPaH, NPEAyNnpeXxaas TakuM 00pa3oM KOH(IJIUKTHI U yrpo3bl B cepe 6e30MacHOCTH.
Ocoboe BHumanue EC yaenser crpaterun «pacmmpstonieiics EBponbl» H  cO3AaHUIO
KOHIIEHTPUYECKHUX KPYTOB (30H) CTaOUIBHOCTH U 0€30MaCHOCTH BOKPYT CBOMX BHEIIHUX I'PAHUIL.



EC peanuszyer MHULMATUBBI B KaXIOW TOYKE MHUpA, B3aMMOJCHCTBYS HA HAIMOHAJHLHOM M
PETHOHAILHOM YPOBHSIX, KaK B paMKaX MPaBUTEILCTB T'OCYIApPCTB, KaK C HEMPAaBUTEIbCTBEHHBIMU U
MPaBUTEIHLCTBEHHBIMU OPTaHU3AIUSIMU.

[Tpumepamu B3aumoeiictBua EC ¢ npyrumu ctpaHaMu sIBJISIFOTCSA:

— cornamenue o0 accommanuu ¢ EACT (Hopserus, Wcnannusa, JluxtenmreliH) u
[IIBelinapueii;

— meperoBopHbIi mporiecc o BerymieHu B EC ¢ Typuueit;

— eBpOIIeHCKas MOJUTHKA coceacTBa, kotopas ¢ 2008 r. umeer nBa m3mepenus «BocTouHoe
naptHepcTBOo»  (AsepOaiimkan, Apwmenws, bemapych, ['py3us, Monmgoa) u «Coro3 s
CpenuzeMHOMOpBsI» [2, ¢. 352];

— cTpareruyeckoe mapTtHepcTBO ¢ Poccueit. [ekmapamus 2005 1. mpeaycMmarpuBaia
(dbopMUpOBaHHE YETHIPEX OOIIMUX MPOCTPAHCTB («IOPOKHBIE KapThl»): YKOHOMUYECKOTO; BHYTPEHHEH
0€30MMacHOCTH W TPABOCYAMS; BHEIIHEH O€30MacHOCTH; HayKH W oOpa3oBaHus. OIHAKO B CBSI3H C
BBEJCHUEM CaHKIMK NpOTUB Poccuu B cBsi3u ¢ coObITHsIMU Ha Ykpaune 2014 roma, mapTHEPCTBO B
HekoTopbIx obnactsax EC u Poccun npuocranosieHo.

— «Crtparerust HoBoro naptHepctBa: EBponeiickuii coro3 u L{entpanbuas Azus» ¢ 2007 1.

Pa3Butre naHHBIX OTHOIIEHWUW JIOCTUTAETCS 3a CUET MCMOJB30BaHHUS OOIIUX MEXaHW3MOB
MEXIYHApOJAHON MOJIMTUKUA — TaK HA3bIBAEMBIX «OOIIMX CTpaTeruii». MakTHUecKu OOIIas BHEIIHSS
nonutuka EC ckimaapiBaeTcss B CTPOTOM COOTBETCTBHHM C JIOTUKOH HEPOPMAIBHOTO «pa3/eiICHUS
Tpyna»: EC B menom crpeMHuTCs OTBEYaTh 3a HCIHOJIB30BAHUE «MSTKOW CHIIBD), 32 HEBOCHHBIE,
MUPOYKPEIUISIONINE MUCCUU B WHTEpecax MexayHapomHou crabmibHOCcTH, a CIIA — mpomomkaror
HapaIMBaTh BOCHHYIO MOIIb U TIOTEHI[HANI CUJIIOBOTO «PACIPOCTPAHEHUS IEMOKPATHI.

Takum ob6pazom, EBpomneiickuii Coro3 Urpaer BeCOMYIO pojib Ha MEXIYHApOJHOU apeHe. 3a
MOCJIEIHAE JECATUJIETUS UM HAKOIUIEH BHYIIMTEIbHBIA OMNBIT KOOPJAWHAIMHM YCUJIUH TOCYAapCTB-
YJIEHOB BO BHEIIHEMOJUTHYECKON cepe. OTpaboTaHbl MEXaHU3MBI MPUHATHAS U OCYIIECTBICHUS
peuieHuil. Y CTaHOBIIEHA UepapXusi UHCTUTYTOB.
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BUBJINA KAK HICTOYHUK MEJIUALTIUN

Ha OPOTSIKCHUN HCTOPHUYCCKOro Iponecca BO3HHUKHOBCHUA, PAa3BUTUA W CTAHOBJIICHHA IIpaBa
Oonbllloe BIUSHUE OKas3biBana penurus. PaspabaTeiBas (opMbl TMOBEACHHS, MpaBHia, OOBIYaH,
YCTaHOBKH COLMAJIbHBIX OTHOIIEHUHN — KyJIbTypy ObITa OOIlIECTBa, PENUTHs CYIIECTBEHHO MOBIIHAIA
Ha CHUCTEMY IMpaBa, BHEAPSsl, MPU STOM CBOM NPUHLHUIBI U HOPMBI B3aMMOOTHOIICHHI 4YeJoBEKa C
OKpYXXalolllel peanbHOCThIO. M IelHO-MOpanbHOE BIWSHUE pEIWTMA Ha TNpaBO NPUBEIO K
CTaHOBJICHHIO 0C000il TMpaBOBOW KyJIbTypbl B TOCyJapcTBe, KOTOpas B CBOIO Ouepelb



[OCIOCOOCTBOBANIA YCTAHOBJIEHUIO OOJIBIIMHCTBA €€ IMpaBWJ YyXKe HE Kak 3aloBelb MOPAJIbHO-
TUYECKOI'0 XapakTepa, a Kak oOuieo0s3aTeIbHOE IPaBUJIO IOBEACHMS, KOTOPOE 3allMIaeTCs
IIPUHYINATEIBHON CUWIOW rocynapcrBa. K cokalleHHIO, MHOTME COBPEMEHHBIE Y4YEHBIE HUBEIHMPYIOT
3HA4YE€HUE PEJIMIUM B IPaBe U 3aHIKAIOT €€ 3HaueHue s EBporneiickoil cucTeMsl KyJabTypbl ObITa,
TEM caMbIM OTpe3asi CBOM KyJIbTYpHbIE KOPHH, U3 KOTOPBIX IIpouspacTtaeT EBporneiickas KynbTypa.

B coBpemeHHOM Mupe OOJBIIMHCTBO TOCYAAPCTB, B CBOMX KOHCTUTYLUSX, 3aKPENWIN MPUHIIMII
OTIEJIEHUs] TOCYJapCTBa OT PEIUIMU - «CBETCKOE IOCYAApCTBO», TEM CAMBIM PEJIUTHUS «IE-I0pe»,
yTpaTuia CBO€ BIACTHOE BIMsAHUE Ha npaBo. OnHaKo «Je-(pakTo», penurus Mo MpeKHEMY
CYLIECTBEHHO BJIMSET Ha MPaBO, TaK KaK OHO MMEET B ce0€ MCTOPUYECKU CIIOKMBILIEECS JTYXOBHO-
KyJIbTYPHOE  COJAEp)KAHME, HacleIue, KOTOpOoe  Mepeda€T  MOCICAYIOUIMM  IOKOJIEHHSM,
COOTBETCTBEHHO, 0€3 KOTOPOro, MPaBO yTPauyWBaeT CBOKO CYIIHOCTb, MOAOOHO OHMOIEWCKOW COJH.
«Conb - 100pas Belllb; HO €ClIU COJIb OTEPSAET CUITy, yeM HcnpaBuTh ee? Hu B 3eMilto, HU B HaBO3 HE
TOJIUTCSI; BOH BEIOPACHIBAIOT €e. KTo MMeeT yITH CIbIATh, 1a CIBIUAT)[1].

MHOroBekoBoe 5X0 OBIIBIX IMPABOBBIX JOTM PEIMIHM, NEPEeBOIJIOTUBIINCH B HOPMBI IpaBa,
IIPOJIOJDKAIOT BJIMATh M Ha COBPEMEHHOE IpaBO, TaK KaK UCTOPUYECKAs 3BOJIOLUS NEPEBOIUIOICHUS
OCHOBHBIX TNPUHIUIIOB W HOPM IOBEICHMS PEJIMTHMO3HBIX 3allOBElECH B JAJBHEHIIEM IO3BOJISIET
UCIIOJIb30BaTh YHHUBEPCAIbHYIO OOLIETPUHATYI0 (JOPMY B3aUMHOIO COCYILIECTBOBAaHMs 4esoBeka. B
CBOIO OYepe/ib, Takasi BEKTOpHasi (popMa MOBEACHUS, C IPUCYLIUMHU el MpaBUIIaMHU, NTEPEKIIaAbIBaeTCs

B JAJbHEWIIEM, Ha IPaBOTBOPYECKYIO, [IPaBOIPUMEHUTENBHYI0 U IPAaBOOXPAHUTEIBHYIO
JesITeNbHOCTb, CO3/1aBas MPH 3TOM JOJDKHYIO U HEOOXOAMMYIO CHpPABEAJIUBOCTb, COINPSKEHHYIO C
T'YMaHHU3MOM.

Takum 00pa3oM, B COBPEMEHHON 3aKOHOTBOPYECKOW IESTEIbHOCTH OTCIESKHUBAIOTCS TE CaMble
pPEJIUTHO3HbIE MPHUHIMIIBI, WHCTUTYTHI W IpaBWJa IOBEACHMUS YEIOBEKa, HA OCHOBE KOTOPBIX
MPUHUMAIOTCS 3aKOHBI.

Tak B cootrBercTBUU co cT.l 4.3 3akona PecnyOnuku benapycs «O memuanum» ot 12 utons 2013
I., MEIMaTop — 3To (hu3nyecKoe ML, OTBEUaroIee TPeOOBaHUAM HACTOSIIEro 3aKoHa, y4acTBYIOIIEe
B IIEPEroBOpax CTOPOH B KaueCTBE HE3aWHTEPECOBAHHOIO JIMIA B LEISIX COACWUCTBUA WM B
yperyJupoBaHuM cropa (cropoB) [2]. DTo 10puIMUECcKOe MOHATHE YKa3aHHOE B 3aKOHE, 110 CYTH Jeja
OTpa)kaeT y’K€ M3BECTHbIN B bubnuu cratyc nmpuMHpuUTENst CTOpOoH. «YBUIeB Hapoid, OH B3olIen Ha
ropy; u, korga cen, npuctynuwiu k Hemy yuenuku Ero. Y OH, otBep3mm ycta CBOM, y4ns UX, TOBOPS:
bnaxxeHHbl MUpPOTBOPIIBI, OO OHM OyAYyT HapeueHbl cbiHaMu boxunmu. «Haropnas nponoseas» [1].
B nanno# nputye XpUCTOC HE TOJIBKO OCYXkJAeT B3aUMHOE HECOITIACUE U HEHABUCThH JIIOJEH MEXIY
co0oif, HO TpeOyeT erie OOJIBIIET0, - UMEHHO TOT0, YTOOBI MbI IPUMUPSIIA HECOTJIACUS APYTHUX.

CoOOTBETCTBEHHO AJIBTEPHATUBHOE Pa3peUICHUE CIIOPOB — 3TO BO3MOYKHOCTH Pa3pellieHusl CIIOPOB,
KOH(JIMKTOB M JeJ1 He mpulberas Mpu 3TOM K cyAeOHbIM pa3zbuparenbcTBaMm. [loHuMas He JETKyrO
CUTYallUI0 CHOPSIIUX CTOPOH U TPYJIOBYIO Harpy3ky cyneOHOM BIAacTH, 3aKOHOAATENb JAajl
BO3MOKHOCTh OOOMTHCH «u 0€3 cyna u 0e3 moTepb» Co3/JaBasi HHCTUTYT MeAualuu. Tak COrjiacHO
cT.1 4.4 3akona «O Meauanuu» MeIuanus — NEPEroBOPbl CTOPOH C Y4AaCTUEM MENHMATOpa B LIEIAX
yperyiaupoBaHusi cropa (CropoB) CTOPOH IyT€M BBIPAOOTKHM MMHU B3aHMMOIIPHEMJIEMOTO COTJIALICHMS
[2].

Coznanne B PecnyOnuke bemapych BO3MOXHOCTEW MCIOJIB30BAHUS aIbTEPHATUBHBIX CITIOCOOOB
paspellieHusl CIOpPOB IO3BOJUT PELINTh OCHOBHYIO 3aJady JJsi IPAaBOIPUMEHMUTENS U OCHOBHYIO
npobiieMy s CHOPSIIMX CTOPOH, KOTOpPOM SIBISIETCSl COXPAaHEHHE PpAaBHOBECUS MEXIY
CIPaBEUIMBOCTBIO U MUPOM CIIOPSALIMX CTOPOH, & C KOTOPOW HE CIPAaBIISAETCS IMPUBBIYHBIA HaM CYZ.
CaMo ucnoab30BaHUE CIOC00a pa3perieHus KOH(PIUKTOB T.€. albTEPHATUBHOIO Pa3peIIeHHUs CIIOPOB
MO’KET NPUHECTH OOJblIE MOJb3bl, YEM «IIPOCTO» CyneOHas ClpaBeIIMBOCTb. Tak, Hampumep, B
npoueaypax MeIuaui CTOPOHbI MOTYT CaMH NPUHUMATh yyacTHe B (hopMynupoBke pemieHus. bonee
TOTO, JIEJI0 MOXET OBbITh YPEryJHUpOBAHO PELICHUSAMHU, KOTOPbIC TPAAMLIMOHHAS IOPUCTIPYICHINS HE
MokeT oOecneunth. C ydacTueM TpeThbell HEUTpalbHOM CTOPOHBI, Oyap TO MeauaTrop, apOuTp
o0s3aTenieH OOBEKTHBHBIM moaxox K jaeny. C MOMOLIbI0 PABHOMPABHBIX IEPEroBOPOB MOMKHO
COXPaHUTh MapTHEPCKUE OTHOIIEHHA. [locpencTBOM HCHONIB30BaHUS METOJIOB MEAMAlMHU, HOPHCT,
HKOHOMHCT MOXKET CTaTh TBOPUECKUM «pa3pelInTeneM» poodiieM Jiist, U BMecTe ¢ KineHToM. C ToOuku
3peHUs ICUXOJIOTMH aJIbTEPHATUBHOE pa3pelleHne CIIOpoB, KaK HU OJUH JAPYTrol MHCTUTYT MO3BOJISIET



COXPAHUTh y CIOPSLIMX CTOPOH BHYTPEHHEE YyBCTBA IOJHOIO PAaBHOIpPABHsl, OTCYTCTBUE CyAcOHON
MMIIEPATUBHOM BJIACTH, KOTOpas, BOCCTaHABJIMBAs CIPABEUIMBOCTD, BBIHOCUT PELICHUE U IIPU 3TOM,
CTOPOHBI TaK M OCTAIOTCS BPaXKA€OHO HACTPOEHBI APYT K APYry. B ciydan npumeHeHus ke Mearnanuu
COXPAaHEHUE MMPHBIX OTHOLIECHUH pEaIn3yeTcs B IIOJIHOM Mepe HE TOJIbKO B JOKYMEHTAJIbHOM
BBIPQKEHUN «MHUPOBOTO COTJIALICHUS», a OCOOCHHO BO BHYTPEHHEM YJOBJIETBOPEHUHU CIIOPSIINX
CTOPOH I0CJIe UCUepIaHUs KOH(QIMKTHOTO IPeMeTa Cropa.

C MopanpHOM TOYKM 3pEeHHS Meauanus AaéT BO3MOXXHOCTh HE TOJBKO BOCCTAHOBMTH
CIPaBEeAJIMBOCTb, HO W NPUHECTH MUP B OTHOWIEHMS cHOpAmuUX cTopoH. Cyna, MO OOBEKTUBHBIM
IpUYMHaM, cieays OyKBE 3aKOHa, 4acTO MPOCTO HE CIOCOOEH YpPEryJlnpoBaTh CIOpP BMECTE C
COXPAaHEHUEM MHPHBIX, IPYKECTBEHHBIX, TAPTHEPCKUX OTHOIIEHUN MEXKIY CIIOPSILUMU CTOPOHAMM.
WHcTUTYT MeauauMM CBOMMHM LEISIMM M METOJAMU  pa3pellieHuss CHOpPOB  IOJHOCTBHIO
OTOXKAeCTBIsieTcss ¢ bubnelickum yTBepXKA€HHEM UTO «HeT Mupa 0e3 cmpaBemiuBoctu» [1].

Mup ecTh MOKOM, a MOKOW ecTh paBHOBecHe. B cOCTOSIHMM TIOKOSI MPEOBIBAECT TOIBKO YCTOWIHBO
paBHOBECHasl cucTeMa, U, CleJ0BaTeIbHO, paBHOBECHE, OallaHC SIBISIOTCS HENPEMEHHBIM YCIOBHEM
nokost. ITpu kakux ke oOCcToATENbCTBAX MUP BoLApsieTcs B ayuie yenoeka? Korjga ypaBHOBEIIEHBI
pasiavuYHble CBOMCTBAa €ro JYHNIEBHOW MPHUPOABI, KOIZla TapMOHM3UPOBAHBI €r0 BHYTPEHHHUE
yCTpeMJICHHsI, KOT/Ia JTOCTUTHYT OajdaHCc MeXIy AYXOBHBIM M (PU3MUECKUM HadalaMu, MEXIy
pa3syMOM M YYBCTBAMM, MEXAY MOTPEOHOCTSIMH M BO3MOXKHOCTSAMH, MEXAY YOEKAECHUSIMH U
neiicTBUsAMH. JIOCTI)KEHHE TaKOTO MHUPa BO3MOKHO TOJIBKO Ha JOOPOBOJIBHBIX HavajIax, paBHOIPABUH
CTOPOH, UX COTPYAHUYECTBE U J100poi Boje MpUMHUpPEHUs. [laHHbIE yCIOBUS TaK TECHO CBSI3aHHbIE C
MOpaJbHBIMU TPUHLIMIIAMH, C TICUXOJOTMEM UelOoBEKa, SIBISIIOTCS OJHOBPEMEHHO MeIualuy,
3aKpEIUICHHBIMU 3aKOHOAATENBCTBOM O Meauanuu. OOHAKO Takas CHCTEMa <«JIOCTHXKEHHS MHpPay
OyzeT mepexxuBaTh MOTEPI0 YCTOMYMBOCTH BCSIKUI pa3, KOTAa MEXKIy STUMH HadajaMHd BHYTpPEHHEH
’KU3HU Y€JI0BEKA CTAHET HAPYILAThCs PABHOBECHE.

B bubnuu takke MOXXHO HalTH Croco0 MpUMEHEHHS Menuanud U (Gopmy €€ COOTHOIIEHUS C
roCyJapCTBEHHOM cynebHoll cuctemoil. «Eciam ke corpemuT npotuB TeOs OpaT TBOW, MOWAM U
00JIMYM ero MeXxJ1y ToOOOI0 U UM OJTHUM; €CJIH MOoCIyIaeT Tedsi, To mpuolpest Thl OpaTta TBOETro; eciu
’Ke He MMOCIyIIaeT, BO3bMH C COOOIO €l1le OAHOTO WU ABYX, 1a0bl yCTaMM JIBYX WJIM TpeX CBUAETENeH
MOJTBEPAMNIIOCH BCSKOE CJIOBO; €CIU K€ HE IMOCHYIIAaeT WX, CKaXH LEPKBU; a €CIU U LIEPKBH HE
NoCyIIaeT, To fa OyaeT oH Tebe, Kak sI3pIYHUK W MbITapb [1]. B nmanHbIX crmoBax XpucToc 1o
CYLIECTBY PacCKpbIBaeT CYUIHOCTh M CHEIM(PHUUECKHE METOAbl pa3pelieHus KOHQIUKTOB, KOTOPbIE B
CBOIO OYepeslb UMEIOT Tpu cTyneHu. Ha mepBoii OH moka3plBaeT HaM HEOOXOIMMOCTh pa3perIeHus
KOH(JIMKTa CaMOCTOSITENIBHO APYT C JPYroM, €CIU 3TO HE IMOMOXKET, TO MpejlaraeT BKIIOYHUTH
TPEeThUX JUI] «Ja0bl YCTaMM JIBYX WJIM TpeX CBUAETENIEH MOJITBEPIHIIOCH BCSIKOE CIOBO» T.€. MBI
MO>KEM 3TO paccMaTpUBaTh KaKk HEKUH PpooOpa3 pa3pelieHus cropa ¢ yyacTHEM MeIuaTopa.

bubneiickoe cucrema paspelieHus CIOpoB TPUEAMHA M COCTOMT u3: 1) paspelieHue cropa myTéM
MIEPETOBOPOB; 2) MeauaIis, KaK albTePHATUBHOTO CIIOCO0a PEIIeHUs CTIOPOB; 3) pa3pelieHue cropa B
cyne.

B bubnuu taxke MOXXHO HalTH HpUMEp NMPUMEHEHMsI albTEPHATHUBHOIO croco0a pasperieHus
CIIOPOB B DKOHOMHMYECKHX IPABOOTHOIIEHUAX. «Koria Tel naems ¢ COepHUKOM CBOUM K HA4aJIbCTBY,
TO Ha JIOpore mocrapaics 0CBOOOIUTHCS OT HEro, YToObl OH HE HpUBEN TeOS K CylAbe, a CyIbs HE
oTAan TeOs MCTA3ATEN0, a MCTA3aTeNlb He BBepr Te0s B TeMHHIy. CkaspiBato TeOe: He BbIiIelb
OTTYy/a, MIOKa HE OTAAIIb U MOCISAHEH momymKm» [1].

B nmaHHBIX cllOBaX MBI MOXEM YCIBIIIATh CIEHU(PHUECKYI0 PEKOMEHJALUI0 Ui BUHOBHOU
CTOPOHBI, KOTOpasi IJsi CBOEro >ke Oyara JOJDKHAa UCIOJIb30BaTh AaJbTEPHATHUBHBIE CIIOCOOBI
paspenieHuss KOH(MIMKTOB, OCOOCHHO 3[I€Ch OTOBAPUBAETCS PA3pElICHHE CIOpa B SKOHOMHUYECKOM
chepe «IpPUMHPUTENbHBIE MPOLUEAYPhl B IKOHOMUYECKUX cyhax». JlaHHbIEe CJIOBa IOKa3bIBaIOT
HaunOoJiee BaXKHbIE JOCTOMHCTBA MPUMEHEHUS HHCTUTYTA aJbTEPHATUBHOTO Pa3pelleHHs CIIOPOB, TaK
KaK JIaHHBI HHCTUTYT MO3BOJUT U30€KaTh MHOTUX HEraTUBHBIX MOCIEJCTBHM ISl 00€HX CTOPOH.

Takum 00pa3zom, aHanM3 COOTHOLIEHHS MpPaBa U PETUTHO3HBIX JOTM IO3BOJSET YTBEPXKAATh YTO
bubnust, MokeT Mo MpaBy MMEHOBATHCS OJHUM M3 KOHLENTYaJbHBIX MCTOYHHUKOB MPAaBOBBIX (POpM
noBeeHus. UTo KacaeTcsi COBPEMEHHBIX TEHJIEHIUH HOPMOTBOPYECKOH NEsATEIbHOCTH B 00JacTh
aIbTEPHATUBHOIO PAa3pelIeHUs] CIIOPOB TO CO3JaHHE IOJHOLEHHOW BO3MOKHOCTH HCIIOJIb30BAHUS



aIIbTEPHATUBHOTO pPa3pelIeHHs CIIOPOB, MO3BOJIUT HE TOJIBKO Pa3rpy3UTh CyNeOHBIN ammapar, HO U
YIIYYIIUT Ka4e€CTBO pa3peuieHusi camoro cnopa. MIMeHHo Mennanus Mo3BOJIsieT CHOPAIIUM CTOPOHAM
COXpaHHUTh MapTHEPCKHE OTHOLICHHS, HE OLIyIIas MPH 3TOM TATOCTHOTO OpeMeHH, «Ie-(paxKTom,
HEPaBHOIIPABHUS CTOPOH — MOOEIUTENb — POUTPABIIHH.
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BBICIIEE OEPA3OBAHUE HA BEJIOPYCCKHUX 3EMJISIX: HICTOPUYECKHWI ACTIEKT

WHTerpanmonsbple Mpolecchl, MPOUCXOJANINE HAa MOCTCOBETCKOM IPOCTPAHCTBE, OKAa3bIBAIOT
BIUSHUE Ha pa3lIM4YHbIe aCMeKThl OOIMIECTBEHHOHN KH3HU TOCYIapCTB, B TOM YHWCJIE M Ha MpoIlecC
oOpazoBanusi. B mae 2015 r. Pecnybnuka benapycr Obuta mpunsita B bonoHckuil mporiece, 1emnbro
KOTOPOTO SIBISIETCS CO3JaHKUE €IMHOTO €BPOIENWCKOro MPOCTPAHCTBA BBICIIETO 00pa30BaHus, a TAKXKe
aKTUBU3ALMA €BPONEHCKOM CUCTEMBbI BbICIIETr0 oOpa3oBaHMs B MHpPOBOM Maciurade. OpHako, Kak
MIPEACTABIISIETCS, YYAaCTUE B JAHHBIX Ipolleccax HE JOJIKHO HEraTHMBHO CKa3aThCs Ha HAIMOHAJIBHOU
cucteme 00pa3oBaHusl, HA OCOOEHHOCTSX HAIMOHAIIBHON BBICIIEH MIKOJBL. B 3THX ycioBusix 0osbinoe
3HAUYEHHE UMEET U3YUEHUE U KPUTHUYECKOE OCMBICIEHUE BCETO MPEIIECTBYIOIIETO OTEYECTBEHHOTO U
3apyOexKHOI0 OMbITA PA3BUTHSI CUCTEMBl YHUBEPCUTETCKOTO 00pa30BaHUS.

Hctopus oOpa3oBaHusi Ha OEIOPYCCKUX 3€MIIIX TECHO CBS3aHO C HCTOpHUEH OeIopyccKoro
Hapoda M OelopyccKkoro rocynapcTBa. MHOTOBEKOBOE CYIIECTBOBaHHE B pamkax Bemmkoro
kHspkecTBa JIutoBckoro, Peunm Ilocnmomwurolt, Poccuiickoii mmmnepun, B coctaBe CCCP okazano
OIIpe/IeNIEHHOE BIUSHUE U HA Pa3BUTHE CUCTEMbI 00pa30BaHUs.

Ha Oenopycckux 3eMisix CBOEOOpa3HbIM «CTHUMYJIOM» B TIPOLIECCE CO3JaHUSl Y4eOHBIX
3aBeJIEHUH cTaa peIuruo3Ho-noiuTHYeckas 0oppba Mexay mpaBociaaBueM U KaToiaunuzMom. Ilocne
Jrobnuuckoit yHuM 1569 1. Ha O0eNOpPYCCKHX 3eMIISX CTalld OTKPBIBATbCS MHOTOUYHCICHHBIE
KAaTOJIMYECKUE IIKOJIbl — KoJylernymbl. HauOonbllyro M3BECTHOCTh MONYYMIIM HE3YUTCKHE
KOJUIETHYMBI — 3TO CpeJHHE ydeOHbIe 3aBEe/ICHHs, B KOTOPHIX Ha OECIIaTHOW OCHOBE /JaBalioCh
ryMaHUTapHOe oOpa3oBanue roHomaMm Bcex cocioBuii [3]. B XVI — XVII BB. uesyurckue
KOJIJIeTUYMBl MosiBUMCh B bpecte, Bunbno, Burebeke, I'ponno, Muncke, HoBorpyake u apyrux
ropojiax.

B sToT mepuoa mpaBociaBHBIE MarHaThl B CBOMX BIAJCHHUSX CTalld OTKPBIBATH COOCTBEHHBIC
mkoJibl (Hampumep, mkoisl kKHa3s K. K. Octpoxckoro, B. K. Octpoxckoro), oqHako O0JbIINHCTBO
TUX IIKON TPUXOJWIO B YMNAJOK BCKOpE TIOCIE CMEpPTH CBOero ocHoBatens. Haubonee
AKHU3HECTIOCOOHBIMHU OKAa3aJIMCh IIKOJIbI MPABOCIABHBIX OpPAaTCTB, KOTOPHIE MEIIaHE MOIJIM OCHOBATh B
ropojiax, 4To UMeJH MpUBUIIEH Ha Maraedyprckoe npaBo. Tak, B 1590 r. memane bpecta oOpatunmch
Kk enuckony Meneruto XpeOTOBHMUY € NpPOCKOOH «METH IIKOJIY CBOK BOJBHYIO MECKYIO
MOCTIOJIUTYIO. .. Ky Haylle CBIHOB MX BIAcTHHIX...» [1]. B 1591 r. Curusmynn |l moarBepaun cBoeit
rpaMOTON JaHHYIO HPUBHWJIETHIO: «IIO3BOJISIEM HM... HIKOJIYy CBOIO MECKYIO BOJIbHYIO PYCCKYIO IUIf



HayKd JeTeH WX MEIIAHCKUX, TaK TEX W WHBIX IMOCIHOJUTHIX JIIOACH... 30ymoBatn» [2]. Takue xe
mKosIbl GyHKIMoHUpoBaau B BunbHo (¢ 1584 1.), Morunése (¢ 1590 r.), Muncke (¢ 1612 1.).

OnHako MOTpeOHOCTH OOIIECTBEHHO-TTOIUTHYECKON )KU3HU TOTO MEPHOAA YK€ HEe MOTJIU OBITh
YIOBJIETBOPEHBl TOJBKO 3@ CYET TaKUX IIKOJA. MOXXHO OO0OO3HAYUTH JIBE€ OCHOBHBIC INPHUYHUHBI
aKTUBU3AIMUA «00pa3oBareiapbHOro mporeccay Ha Teppuropun BKIL. Bo-mepBhIX, S3KOHOMHYECKOE,
COLIMATBHO-TIONIUTUYECKOE M KYJIBTYPHOE DPa3BUTHE TOCyAapcTBa TpeOOBaIO KBAIU(DUIIMPOBAHHBIX
yuuTesneu, Bpaueii, FOpUCTOB, JUIUIOMATOB U MPOCTO 00pa30BaHHBIX 0. Bo-BTOpHIX, K ceperuHe
XVI B. muorue ypoxenusl BKJI exeromno yesxkanu Ha y4ueOy B €BpOIEHCKHE YHUBEPCHUTETHI.
Cambivu nonynsipasiMu 0butH [Taprokckuil, [lagyanckuii, KénpHckui, JleNnuurckuii yHuUBEpCUTETHI.

PykoBoncteo BKJI nonnmano, 4ro Takoe yHUBEPCUTETCKOE 00pa30BaHHE U HACKOJIBKO Ba>KHBI
yueOHbIe 3aBEJeHHs ISl MpecThka W TMpouBeTaHus rocynapcta. Ilostomy B 1578 r. mombckuit
KOpOJIb W BEIUKHUNA KHI3b JuTOoBCKMA Ctedan baropwii m3manm mpuBUiIeH, KOTOPBIA MPEIOCTABHII
Buiienckomy me3yuTckoMy KoJuieruyMy mpasa akagemuu. B 1781 r. BMmecTo Bunenckoi ne3yuTckoun
akagemMuu Oblia co3naHa [7naBHas 1mkona Bemukoro knsbkectBa JlutoBckoro. Ha mpumepe
JESTeTBbHOCTA JIAHHOTO y4eOHOTO 3aBEJEHHS MBI MOXXEM T'OBOPUTH O JIEMOKpATH3aIM{ BBICIIETO
oOpa3oBaHMsI, TaKk Kak OOTOCIOBCKHE TMPEAMETHl OBLIM HUCKIIOYEHBI M3 YUEOHBIX MPOrpaMM,
(baKyIbTEeT TEOJOTHH 3aKPBIT, MPETOIaBaHUE CTAIO BECTHCH HE Ha JIATHHCKOM, a Ha MOJLCKOM SI3BIKE.
B 1796 r. I'maBnas mxona BKJI 6suta npeodpaszoBana B I'maBHyro Bunenckyto mkony. Ho yxxe B 1803
r. akToM umrmepaTopa Anekcanapa | ona Obuta mpeoOpa3zoBana B BuseHnckuii ynuBepcurer. M3-3a
MPsIMOTO Y4acTHs WM KOCBEHHOM MPUYACTHOCTH CTYJIEHTOB M MpernojaBareieil k Boccranuio 1831
r. peckpuntom Huxosas [ 1 mas 1832 r. yHuBepcuTeT OblI yripa3aHEH.

Cnenyer HOMHUTh U O posid ['pOTHEHCKON MEIUIMHCKOW aKaJIeMHUHU B CTAHOBIEHUHU CUCTEMBI
BBICIIIETO 00pa3oBaHMs Ha Oenmopycckux 3emiisix. OHa Obuta OTKphITa B 1775 . IO HHUIIMATUBE Tpada
A. Te3eHraysa, a opranuzaropoM u pykooaurenem crai JK. 3. Xunubep. 310 Ob10o mepBoe Ha
tepputopun benapycu menuuuHckoe ydeOHoe 3aBesneHue. ['oToBmia akaaemMusi Jiekaped, TO €CTh
«COBPEMEHHBIX Bpaueil Il TOPOIOB», IPOBHHLHAIBHBIX Bpaueil U XUPYProB», «IOBHBAJIBHBIX
0aboK».

CBoil Bkiax B «00Opa30BaTelIbHYI0» HCTOPHIO Oeropycckoro rocyaapctsa BHec Ilosorkuii
UEe3YUTCKUN KOJIJIETUYM, KOTOpbIii Obul OTKpbIT B 1580 r. mo yka3y Credana batopus. B
KOJIJIETUYME TPENoAaBaIiCh KIaCCHYECKHUEe S3BbIKM, 0o0las ucTopus, reorpadus U apupMeTHka,
MpeIMeThl, HEOOXOUMBIE HE TOJBKO JJIsi AYXOBHOM Kapbepbl, HO M JIJIsl CBETCKOTO 00pa30BaHus,
TeopeTHdecKkass M NpaKTU4ecKas MEXaHMKa, TPaXJTaHCKas M BOEHHas apXWUTeKTypa, OaJuIMCTHKa,
MUPOTEXHUKA, TUApPABIMKA, Teopus pemecen, kuonuch. B 1812 rony Ilomomkas wuesyurtckas
KoJiierusi Oblia peoOpazoBaHa B aKaJEMHUIO, UTO MIPUPABHSLIIO €€ 110 CTaTyCy K YHUBEPCUTETaM.

Taxum 00pazom, HHTETPUPOBAHHOCTh CUCTEMBI BBICILIET0 00pa30BaHUs B HCCIEAYEMBIN EpUoa
B OO0IIE€EeBPONEHCKYIO0 CUCTEMY MPOSBIsIAach B cienyomemM. [lepsbie Boicne yueOHbIE 3aBEICHUS —
Bunenckas, I'ponnenckas u Ilonoukas akageMun — cO3/1aBajiuCh MO 00pa3ily 3amaJHOEBPONEHCKUX
YHHMBEPCHUTETOB, KYJIbTUBHUPOBAIU JOCTYIHOCTh O0Y4YEeHHUs, TYMaHUTAPHYIO MOJTOTOBKY B KauecTBe
HENPEMEHHOTo aTpulOyTa o0pa3oBaHMs M HMHTEJUIEKTYaJIbHOIO pa3BUTHs cTyleHTa. Mcnombs3oBancs
MPUHIMI aKaJIeMUYeCKO MOOMIBHOCTH. DTO 03Hauano, uto yxe B XVI B. OblI 3a10keH QyHIaMEHT
s QOpMHUpPOBaHUS Ha OEIOPYCCKUX 3eMJISIX JIOCTaTOYHO 3((EKTHUBHONW CUCTEMBI MOIATOTOBKHU
KBAJM(HUIMPOBAaHHBIX KaapoB. Kak mnpezacraBisercs, BcTymeHue PecnyOnmuku bemnapyces B
bononckuii mpomecc MOXKHO paccMaTpuBaTh KaK 3aKOHOMEpPHOE SIBJIEHHE, OOYCIIOBIEHHOE
UCTOPUYECKHMMH TPAIULUAMU B (OPMHPOBAHUM M COBEPIICHCTBOBAHWU CHCTEMBI BBICIIETO
o0Opa3oBaHMsI Ha OEIOPYCCKUX 3EMIISX.
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TEOPISI IPYT'OI'O MOJAEPHY B CYYACHIN MOJITUYHIN HAYIII

Junamiyai rrmo0anbHi 3MIHM B YCiX cdepax KHUTTENISIIBHOCTI CYYaCHHMX CYCIUIBCTB, IO
B1IOYJIMCS 32 OCTaHHI POKH, CYTTEBO BIUIMHYJIM Ha CTHJIb HAYKOBOTO MHUCJEHHS 1 PO3YMIiHHS CBITY.
Opniero 3 Teopidd, ska copmyBalia TPYHT JJs OHOBIEHHS OCMHCIEHHS ICHYIOYOI CYCIUIBHO-
MONITUYHOI peanbHOCTi, € Teopis JIpyroro MojepHy. li MosBa MOSCHIOEThCS HEOOXiNHICTIO
BU3HAYECHHS HOBOTO BiJNPAaBHOTO MOMEHTY aHaJi3y COLIaJIbHO-TIONITHYHUX Ta EKOHOMIYHHUX
MPOIIECiB, HDXK i7Ied CYCIIJIBCTBA SK CHCTEMH. TakuM BiJIpaBHUM MOMEHTOM B Teopii Jlpyroro
MOJIEpHY € aHaJi3 MPUHIIMIIIB OpPTaHi3allii HOJITUYHOTO KUTTS Y Yaci Ta mpocTopi.

JlocmiKeHHsT TOJITUYHOTO 32 JJOTIOMOT'OK0 1IHCTPYMEHTapito mapagurMu Jpyroro MojepHy Mae
HeTpUBaly MpakTUKy. [IpoTe 1HTEHCHBHICTh Ta XapakTep AUCKYCIM HAaBKOJO 17ieil, IHTErpOBaHUX Yy
cdepy nomiTHYHOrO JUcKypey Y.bekom, 3acBinuye ix akryanbHicTh. HaliOinbiunii HayKoBUH iHTepec
710 BUBUEHHS Teopii Jpyroro MosepHy cepen BITYM3HSAHUX HayKOBLIB BUsABIsA0Th H.PoTap, A.Anbrin,
B.3y6koB, C.KpacikoB, K.®eodanos, A.Mosrosa, C.Xo0Tta.

OcHoBoro Teopii lpyroro MoJepHy € MOAUI ICTOPIi CYCHIIbCTBA HA TPHU €Talu: NEepeIMOJEpH
(abo mocyuache cycninbeTBo), [lepmuit monepny ta Hpyruit moaepH (Risikogesellschaft), HoBuit Tun
MOJIEpHY, SIKHH YacCTKOBO BIJIKpMBA€ HOBI CYCIUIbHI NMPaKTUKU, CIPOCTOBYE NpuHuMNU llepioro
MOJIEpHY 1 pylHY€ HOro OCHOBHI KOHCTPYKIIil, CBOEPIIHO OBTOPIOE PUCH JAOCYYACHOTO CYCHIIbCTBA
[1, c.152]. [epmuuii i Apyruii MOAEPH AOCHTH BiIOKPEMIICHI OJIUH BiJl OJIHOTO, HE3BAXKAIOYH Ha TE, 1110
YaCTKOBO MEPETHHAIOTHCS.

bek mpakTUYHO HE MPHIUILE YBaru OMHCY MEepeIMOIepHy, 0OMEXYIOUNCh BKa3iBKOIO Ha T€, IO
ne ¢eoganpHe, CTAaHOBE, MNEPEBAXHO arpapHe, OpPIEHTOBAHE Ha peNiriiHi HOPMM 1 ILIHHOCTI
CYCIIJIBCTBO, sIK€ ICHYyBasio B €Bpomi A0 mnepiony OypxkyaszHux pesomtouid XVIII cromiTrs 1
ocratoyHoro posnainocs B XIX cromitti. [lepmmuii (Takox mpoctuil abo KiIacHYHUN) MOJEPH, KU
3MIHIOE TIEpEIMOJIEPH, OPOJDKYE KIIACOBE CYCIIJIHCTBO, OpPraHi30BaHE 3a MPUHIIUIIOM HAI[lOHAIBHOT
Jiep>KaBH, 3aCHOBAHE Ha KOJIEKTUBHUX 3pa3Kax >KUTTS, MOBHOI 3alHATOCTI, Bipl B MPOrpec i MBUAKY
1HAYCTpiaji3alilo, IKi CYylPOBOIKYIOTCA «HEBUAMMOIO» €KCIUTyaTallieo npupoau. Hespaxarouu Ha
Te, IO MOJEpHI3alil0 Ta IHAyCTpiami3alilo 3a3BUYail pO3pI3HAIOTh, bek BXHBae TepMiH
«MOJepHi3alish» B IMHUPOKOMY ceHci [2, c. 121] 1 BukopuctoBye mnousrta Ilepmoro moaepHy Ta
1HyCTPiaJIbHOTO CYCHIbCTBA SIK CHHOHIMH.

Hactyn [pyroro (a6o pednexcuBHoro, reflexive) momepHy bek moB's3ye 3 MOSBOIO HOBHX
EeKOHOMIUYHUX 1 COILIAJbHUX NPOILECIB, BHUKIMKAHUX YCHIIIHUM PO3BUTKOM MOJEpHI3aliHHUX
nporieciB: Tao0aizarii, iHAuBixyasizalii, 0e3po0iTTs i HETTOBHOI 3aHATOCTI, TEHAEPHOT PEBOJIOIIT 1
rnoGansuux pusukis. Moro mouatok Bek Bimocuts 10 70-x pokiB XX CTONTTS - m0 uyacy, He
3a3HAUYEHOr0 HISKMMH MOMITHUMH COLIaJIbHUMU MOTpsciHHAMU. HenepenbaueHo 3'Bis€ThCS HOBUI
TUI KamiTaji3My, HOBUH BCECBITHIA MpPsJOK, HOBUH THUI NPUBATHOTO XKHUTTA: «3ABISIKH CBOEMY
JMHAMI3My, Cy4acHE CYCHUIbCTBO MIJIpPHUBAE CTPYKTYPH KJaciB, CTpat, mpodeciid, craTeBUX poJieH, 1
3BUYaiHO TEPEIyMOBH Ta ICHYIO4Yi ()OPMHU TPUPOTHOTO TEXHIKO-EKOHOMIYHOTO Iporpecy» [2, €. 128].
[{ro Teopernuny imer0 bex MOsACHIOE 3a JOMOMOTOK ICTOPHYHOI aHAIOTil: «ik y XIX cTomiTTi
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MOJICpHI3allis MpU3Beia 0 Po3Maay arpapHOro CyCHiIbCTBA, TaK 1 MOCTIJOBHUN PO3BUTOK MOICPHY
MOPOJIKY€E HOBI CyCIuIbHI KOH(irypaitii. (...) SAxmo B XIX cTomiTTi BTpayain npuBadIUBICTh CTAHOBI
NpUBLJel Ta peNiriiiHi ysBIEHHS MPO CBIT, TO TEIep BTPAYalOTh CBOE 3HAYCHHS HAYKOBO-TEXHIYHE
PO3YyMiHHS KIJIACHYHOTO 1HIYCTPIaJIbHOTO CYCHUIbCTBA, CHOCIO XUTTA 1 (opmMu mpari B ciMT i
npodecii, 3pa3ku MOBEAIHKU YOJOBIKIB 1 ®IiHOK 1 T.A.» [1, ¢.58]. ocobauBy poJib MoOYaK BiirpaBaTH
3MI, 1m0 nepeTBOPIOIOTh TPOMA/ISIH Ha MEPECIYHOr0 TPOMAISIHAHA, SIKUI BTpavae 3B'sI30K 3 MUHYJIUM,
iHCTUTYTaMH TONITHYHOI cuctemMu. OTXe, BHU3HAYalbHA pOJb Ta BHUCOKHH pIBEHb PO3BHUTKY
iH(OpMaIIHHO-KOMYHIKaTUBHUX TEXHOJIOTIH, KOJIM OCHOBHHUM YHHHHKOM CYCHIJIBHUX 3MIiH CTalOTh
CTBOPEHHSI 1 BHUKOpPHUCTaHHS iH(OpMaIii; TeOpeTHYHE 3HAHHS SK BHINA LIHHICTh CTAE YMHHUKOM
(dbopMyBaHHS HOBOi COLIAJIBbHOI CTPYKTYpU CYCHUIBCTBA, a TaKOXX HOBUX MOJIENEH YIPaBIiHHS €
0a30BUMH pucamMH cycmiibcTBa J[pyroro wmojepHy. SKmo B yMOBaxX pO3BHTKY €KOHOMIKH
BUPOOHMIITBA TOBApIB IIEHTPAIIBHE MICIIC TIOCIIajii BJIACHICTH 1 KalliTaj, TO B CycmuIbCcTBI [[pyroro
MOJICpHY JIOMiHYIOUY POJIb TOYHHAE BiirpaBat cepa mociyr, IpuaoMy mociyr inpopmaniiHux [2,
c. 101]. Takum YuHOM, 3AIMCHUBIIN 3arajbHUIN OMUC CYCHILCTBA J[pyroro MoJaepHy, BBaKa€EMO HOro
iHpopMaIifHUM TOMIOHO IO TOTrO, SK CYCHiIbCTBO Ileprmoro MoaepHy MoxHa Oyno O Ha3Batu
KamiTaJiCTUYHUM.

Boanouac B cycminbeeTBi [lpyroro mojepHy moiiTHKa HaOyBae «MEIiaTHYHOTO» BHMIpY.
[TomiTyHa cucTteMa 1 yXBaJieHI HEW pimieHHs (GOpPMYIOTh apeHy i Aild mMac-Mmesia, siKi MparHyTh
3apydUTHUCS TIATPUMKOIO TPOMaIsiH 200 Xo4a O MOMSKIINTH iX Omo3uiiiHicTh. Lle o3Havae, mo: 1)
MOJIITHYHI BIJHOCHMHHM BCE€ OLIBIIE BUPAKAIOTHCA B HOBOMY BHUMIpi 1H(POPMAIIHHO-TIOTITHIHOTO
NPOCTOPY, KM MOKHA Ha3BaTH 1HPOPMATHBHO-KOMYHIKATUBHUM; 2) IHIUBiyaJbHI 3ac00U 3BS3KY
MOXYTb BCE OUTbIIE CIIPUATH JOCTYIY 10 MACOBOT ayIMTOPii.1 HABMaKH, Ti MacoBi Mejia, Mo y XX CT.
OyJIn MacOBUMH, TIOCTYIAIOTHCSI MICIIEM HOBHM, SIKi BUKOPHUCTOBYIOTh TOJIOBHY SIKICTh iH(opMmarii, -
BIPTYaJIbHICTb.

Po3kpuBaroun xapaktep paguKaIbHOTO MOJEPHY, HEOOXITHO 3a3aHAYNTH HA HOTO MaKCHMAJbHO
MOJIMBUH JUHAMI3M Ta HEWMOBIpPHY IIBUAKICTH 3MiH B YCiX cdepax CyCHUIBHOTO JKHUTTS.
[TapanenbHO paguKaabHUN MOJEPH NPOBOKYE TMOPYIIEHS BHYTPIIIHBOI NPUPOAM MOJITUYHUX
IHCTUTYTIB, 110 Ha PiBHI MOJITUYHOTO MPOLECY BUSBISETHCS B PO3PUBI MONITUYHOI HATYIHOCTI,
MOPYIIYETHCS CTPYKTYPHO-(PYHKIIIOHATBHA IIUTICHICTh, XapaKTepHA JJIS JIIHIHHOT TUHAMIKH MOJIEPHY.
3pelToo 1e MPU3BOIUTH /10 JAMHAMIYHOCTI 3HAHHSA NPO MHOJITHYHE 1 TpaHc(opmalii MOJITHYHUX
IHCTUTYTIB Ta MoJeJell MOJITUYHOI YydYacTi, $KI MOCTYHOBOIO30aBJISAIOTHCS HACTYNHOCTI Ta
TPaaAULIHHOTO MATPYHTS [4].

[Tpuxin [dpyroro mMojepHy B pPO3BHHYTHUX KpaiHax 3axiJHOTO CBITY 1 NPU3BIB 0 CYTTEBOI
Tparcdopmarlii iHAUBIAYyanbHOI iAeHTHYHOCTI. Cepel KIIIOUOBUX i1 BIACTUBOCTEW CIIJ BiI3HAYUTH
HacTynHi: 1) HeCTIHKWI, pyXJMBUII XapakTep IMEPCOHAIBHOI I1JICHTUYHOCTI SIK HOpMma; 2)
peQIIeKCUBHICTD pouecy ineHTHdiKamii, BJIaCHA BIANOBIAAJIBHICTh 1HAMBITyyMa 3a
KOHCTPYIOBAHHSI LITICHOTO BIAYYTTS 1AEHTUYHOCTI, CTBOPEHHS BJIACHOTO JKUTTEBOTO MPOCKTY; 3)
MHOXXHHHICTb, PI3HOMAHITTS 1A€HTUTETIB, SIKI BUKOPHCTOBYIOTHCS Ul JOCSTHEHHS ayTEHTHYHOI'O
«»; 4) po3puB MK IICHTHYHICTIO Ta IHTepecaMu; 5) BJAacCHE «sI» CTa€ €IMHUM IyHKTOM
CMIBBiIHECEHHS BCIX (JOPM BHYTPIMIHBOTO JOCBIAY, B TOM Yac SK 30BHIIIHI PAMKH BTPayarOTh CBOIO
3HauyiicTh. Kpu3oBa mpupona iCHyBaHHS JIOJUHHU B Cy4acHOMY CBITI jAenani Ounbiine HaOyBae puc
MEPMAHEHTHOTO CTaHy, SKMI HIKOJIM HE 3aKIHUY€ETHCS.

OTxe, 3amepeuyroun KOHIIETIII0 MOJIEpHA Ta MOCTMOJIepHa, ¥Y.bek MpornoHye BUKOPHCTOBYBATH
teopito [lepmoro ta J[pyroro mozaepHa, B sikiii peduiekcuBHA MOJAEPHI3allisl € MepexiJHUM HepioIoM
Bix [lepmoro moaepny no [pyroro.ba3oBoro BiAMIHHICTIO emoxu J[pyroro mojaepHy € Tmporiec
rio0anizanii, IKui NpUMYILye NEperisHyTH BCi chepu (yHKIIOHYBAHHS CYCIUIBCTBA B KOHTEKCTI.
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O HEKOTOPBIX ITPOBJIEMAX ITPABOBOI'O PEX KUMA CTPAXOBAHUA OBBEKTOB
VWHTEJUIEKTYAJBHON COBCTBEHHOCTH B POCCHUMN®

Ha cerogusnianii MOMEHT POCT TEMIIOB Pa3BUTHsI MH()OPMAIIMOHHBIX TEXHOJIOTHIA BIICYET 3a
co00Olf MHOXECTBO IIO3MTHBHBIX HM3MCHCHHMH, CBS3aHHBIX C TIOBBIMICHHEM 3(G(HEKTUBHOCTH
KOMMYyHHKaiui. Ilpy 2TOM  CyIIECTBEHHO  yBEIMYMBAIOTCA  PUCKM  YTCYKUM  CBEJICHUH,
MpeICTaBISAIONIX c000i 0coOYIO IEHHOCTH IS TPpaXKAaH U OpraHU3aIuil (HapuMep, COCTABISIONINX
KOMMEPYECKYIO TaifHy), B CBSI3U C YeM aKTyaJbHBIM CTAHOBHUTCS BOMPOC Pa3pabOTKH MEXaHH3MOB
3alUTHl PE3YJIbTATOB HMHTEJUIEKTYaJIbHOU NEATEbHOCTH W CPEACTB MHAUBUAYAIU3AlMU, a TaKkKe
KOMIICHCAIIMK  yiiepOa, TOHECEHHOTO0 TMpaBoOOJaaTesiMA B CIIy4asX  HapylIeHUs  UX
MHTEJUIEKTYaJIbHBIX TIPAB.

B sTOM 1 cocTOUT Ha3HaUY€HHE HOBOTO MPOJYKTA HA PHIHKE CTPAXOBBIX YCIYT — CTPAXOBaHUS
O00BEKTOB UHTEIUIEKTYaIbHONU COOCTBEHHOCTH, OTHOCUTENILHO HEe/IaBHO MOsSIBUBIIEToCs U B Poccuu, HO
HEJI0OCTATOYHO PACIPOCTPAHEHHOTO, YTO MOXKET OBITh OOYCIIOBIICHO CJIETYIOIIHM.

Bo-niepBrix, cnemnuduka o0beKTa CTPaXOBOTO HHTEpPECA — MHTEIUIEKTYaIbHBIX MPaB, KOTOPHIE
B cuiy cT. 1226 T'K PO Bkimouaior B ceOs HE TOJIBKO HCKIIOYUTENIbHBIC TpaBa, SBIISIFOITUECS
UMYIIECTBEHHBIMU, HO M JIUYHBIE HEMMYIIECTBEHHbIE U MHBIC MIPaBa — OOYCIOBIUBACT CLONCHOCU,
CB53aHHbIe C OYEHKOU cmpaxosvlx puckos. CTpaxoBIIMKAM HEMPOCTO OMPEIETUTh «CTOUMOCTHY
CTpaxyeMbIX MpaB, MPEeAyrajaTth pa3Mep BO3MOXKHBIX YOBITKOB CTpaxoBaTels MpHU HACTYIUICHUU
CTPaxOBOTO CITydasi, @ 3HAUYUT U CIIPOTHO3UPOBATH CBOM PACXO/IbI, IPABMIHHO PACCUUTATh CTPAXOBYIO
MPEMHIO, YTOOBI 00€CTIeYNTh YCTOWYMBOCTH CTPaxoBOro (hoHma.

Bo-BTOpBIX, UMEET MECTO Yy3Kkas cghepa Oelicmseusi cmpaxosozo 0020680pd, T.e. CTPaXxOBOE
BO3MEIIIEHHE MPEIOCTABISIETCS MO JOCTAaTOYHO OTrPAaHMYEHHOMY IIEPEYHIO0 CTPAXOBBIX CIIY4aes,
bopMyTUPYEeMBIX CTPAaXOBIIMKAMH KaK TPUYMHEHHUE CTPaxoOBaTeNi0 YOBITKOB «BCIEIACTBUE
HApYIICHUS €ro HCKIIOYUTENBHBIX aBTOPCKMX (CMEXHBIX) MpaB, B TOM YHCIE B pe3yJbTaTe
HEWCITOTHECHUS/HeHA JIS)KAIIETO MCTIOJHEHUS 0053aTelIbCTB MO0 aBTOPCKOMY JOTOBOPY (IOTOBOPY O
CMEXHBIX TpaBax)», «BCIEACTBHE HAPYIIECHUS €r0 UCKIIOYUTEIHLHOTO MpaBa MaTeHTOOOIaaTens,
«BCJICICTBHE HAPYIICHHUS €ro IpaB B KadeCTBE BJIJENblla TOBAapHOTO 3Haka» [4]. Bxmouenue
pa3auuHbIX 00BEKTOB CTPAaXOBOM 3alIUTHI (ABTOPCKUX (CMEXHBIX) MpaB, MATCHTHBIX MpaB, MpaBa Ha
CpelICTBa MHIMBUIYyAIM3AIlMN) B OJIUH JIOTOBOP CTPAXOBAHUS CBUACTEIBCTBYET O HU3KOM YPOBHE €r0
WHANBUAYAIU3AIMH, TOCKOJIBKY OJHO JIMIIO €Ba JIM MOXET ObITh HOCHUTEJIEM BCEX IMEPEUHCIICHHBIX
WHTEJUIEKTYaJIbHBIX TIPaB OJHOBPEMEHHO, a 3HAYHT, B JEHCTBUTEIHLHOCTH HEMOCPEACTBEHHO K HEMY
OyIeT OTHOCUTHCS TOJIBKO YacTh 3aKII0YaeMOro JO0roBopa. JTO TakKe TOBOPUT O TOM, YTO
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CTPaxOBIIUKHA IOKAa HE YCMAaTPUBAIOT CHEHU(UKH OTAEIbHBIX BHUIOB HHTEJUIEKTYalIbHBIX IpaB,
MOJIEKAITUX CTPAXOBOU 3allUTE.

Oco0yto crioorcHocms npedcmagisaem 0OKA3bl8aHue CaMoro CTPAaXxOBOTO COOBITUS HAPYIICHUS
MHTEJJICKTYalbHBIX MPAaB M MPUYMHEHHUS BCIEACTBHE 3TOTO YOBITKOB: TOJBKO (PAKTUUECKUX JaHHBIX
(Hampumep, IPEIOCTABICHUS CBEACHUM O pa3MEILEHUH JINTEPaTYpPHOIO IIPOU3BENEHUS B CBOOOJHOM
noctyne B UnTepHeTe) /uid 3TOro 0yaeT HeAOCTaTOYHO — MOTYYeHHE CTPAXOBOIl BHITUIATHI BO3MOKHO
UCKJIIIOYUTENIbHO MpPH HAJIWYMM BCTYNHMBIIETO B 3aKOHHYIO CWJIY pELIEHHs CyJda, KOTOPBIM
KOHCTaTUPYETCs MPaBOHAPYILIECHUE.

B T0 %€ BpeMs 3a py0exKoM CTPaxOBbIM MOKPHITUEM 00€CIIEUMBAETCS BO3MEIICHUE HE TOJIBKO
HEMOCPEJICTBEHHBIX YOBITKOB (IIPUUMHSAEMBIX BCIEJCTBHE, HANPUMEP, MPOJAXKH APYTUM JUIIOM
TOBapoOB, M3TOTOBJIEHHBIX C MCIIOJIB30BAHHEM 3alIaTEHTOBAHHOI'O CTPaXOBATEJIEM IPOMBIIUIEHHOTO
oOpa3ia WiK MoJi ero TOBapHBIM 3HAKOM), HO U CYyAE€OHBIX pacXoJ0B, TOHECEHHBIX CTpaxoBaTelleM
BCJIE/ICTBUE YYacTHUs B CyIeOHBIX Ipoleccax IO PacCMOTPEHHMIO CHOpPOB 00 MHTEIIEKTYaJIbHbIX
mpaBax [2]. Kpome TOro, cymectByeT BO3MOXKHOCTb 3aCTpaxoBaThb PHCKH HENPEABUIAECHHBIX
CYJIEOHBIX PAaCcX0J0B, KOTOpPbIE MOTYT BO3HHKHYTHh B pe€3y/lbTaTe MOJaud HEOOOCHOBaHHBIX HCKOB
MpPOTUB CcTpaxoBareis (T.e. TMPHUBJICUEHUS €ro B KauecTBE OTBETYMKA IO cropaM 00
WHTEJUICKTYaJIbHBIX TpaBax) [3].

B-TpeThux, B pOCCHIICKOI MPaBOBOM KU3HHM paccMaTpuBaeMas npoobiema moKa cmoum meHee
ocmpo, T.K. caM UHCTUTYT UHTEJUIEKTYaJIbHBIX MPaB OblT KOHUENTYAIbHO MEPEOCMBICIIEH U CUCTEMHO
periaMeHTHpOBaH 3akoHojareneM B yetBepToil yactu 'K PD He Tak gaBHO, a KOHKYPEHTHBIN PHIHOK
B P® BCe emmie Henb3s Ha3BaTh CHOPMUPOBABIIAMCS.

Opnako 3a pyOexoM, MO CBEOEHHUSM OTIENIbHBIX CTPaXOBIIMKOB, Y4acTHe B TMOAOOHBIX
CyIeOHbIX pa30MpaTenbCcTBaX SBJSETCS OYEHb JOPOTUM YIOBOJIBCTBHEM I KOMMEPYECKUX
OopraHuzanuii — cyaeOHble pacXoJbl COCTABISAIOT B CPEAHEM 2,5 MIIH. IOJUTAPOB JUISL KaKIOW U3
ctopoH [1], u B TO xe Bpems, Hampumep, B CIIIA craTucTHka OTpa)ka€T CTPEMUTENIbHBIN B3JIET
KOJIMYECTBA JIeJl 10 TOM KaTeropuu Cropos: Tak, 3a 2012 rox Owlio paccMoTpeHo 5 189 nen, uto
onu10 Ha 29 % BEIIIE, yem B 2011 [3].

B-4eTBepThIX, MPEMATCTBUEM K PA3BUTHUIO POCCHHUCKOM CHCTEMBI CTPaxOBaHUS OOBEKTOB
MHTEIJIEKTYaJIbHOM COOCTBEHHOCTH BUIUTCSI OMCYMCMeUe KaKou-1oo un@dopmMayuoHHou Kamnanuy
1O NPOOBUICEHUIO HOB8020 NpOOYKMA, HU3Kas aKTUBHOCTh MapKeTosoroB. llpencraBnsercs, 4To
OOJBIIMHCTBO Tpa)X/JaH M OpraHu3alii HE OCBEJIOMIJIEHBI O CYILECTBYIOUIEH BO3MOKHOCTH
o0ecreyeHns: CBOMX MpaB, 0ObEKThl KOTOPBIX HE UMEIOT BCELEIIO MATEPUATBHOTO BBIpAKEHHS (a 1O
00JIBIIOMY CUETY MPEICTABISAIOT COOOW HJieH, KOTOPBIE IOPUINYECKH OPOPMIIEHBI U SKOHOMHUYECKU
3HAYMMBI), TIOCPEJACTBOM MEXAaHU3MOB CTpPaXxOBaHMs, YTO B IEJOM OOYCJIOBIMBAET HU3KHUN
COBOKYIIHBIN CIIPOC.

Haxkoser, B-IATHIX, B CHITy HEOOJIBIIOTO MPAKTHUECKOTO OIBITAa pabOThl O paccMaTpUBaeMOn
KAaTE€rOpuM CTPaXOBbIX PHUCKOB, CMIPAXOBUWUKU CKIOHHbL GKIIOYAMb 6 002080pbl CMPAXO08AHUSL
pasiuuHvle cpeocmea obecneyeHusi COOCMBEHHOU 0e30NACHOCMU, MUHUMUSAYUU BePOSMHbIX
pAacxo0o6 Ha BBHIIIATY KOMIEHCALIUN, B YUCIIE KOTOPHIX MHOKECTBO JOTOBOPHBIX U3BATUH, (ppaHIIN3
(mpenmoJyararoMX JIMIIb YaCTUYHOE CTPAaXOBOE BO3MEIEHHE) M JOMOJHHUTEIbHBIX YCIOBHH,
OTPaHUYMBAIOLIUX CTPAaXOBaTelIe B BO3MOXXHOCTHU IMOJYYEHHsI CTPAXOBOI'O BO3MEIICHHS B TOM WM
VHOW CUTYaINH.

Takum o00pa3om, cucTeMa CTPaxOBaHUS OOBEKTOB HMHTEIJIEKTYaTbHOM COOCTBEHHOCTH B
Poccun 110 cux mop HaxoguTCA Ha CTaAuM cTaHoBieHUs. [Ipu 3ToM cymiecTByromme mpodiemMsl B
LIEJIOM pa3peluMbl, a 3HAUUT yBEJIMYEHHUE BOCTPEOOBAHHOCTH CTPAXOBOM YCIyTH Cpelu IpakaaH U
OpraHu3aIii BO3MOXKHO M HEOOXOUMO, KaK M JIOCTHKEHHE 00Jiee BBICOKOTO YPOBHS MX SKOHOMHKO-
MIPaBOBOM 3aIUILIEHHOCTH B KOHEYHOM UTOTE.
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OCOBEHHOCTHU JEKJIAPUPOBAHMUSA BEJIOPYCCKOI'O TOCYJAAPCTBEHHOI'O
CYBEPEHUMTETA B 1918 TOY

[Ipomecc GenOpyCcCKOro HAIMOHAIBHO-TOCYJAPCTBEHHOTO camoonpeneneHus B 1917-1920rr.
BKJIIOUMJI HECKOJIBKO B Pa3HOM CTENEHU YCHEIIHbIX IOMBITOK W OTPa3sWiCsi, COOTBETCTBEHHO, B
NPUHITUA HECKOJBKUX Pa3IUYHbIX MO (OpMe YCTaBHBIX AaKTOB, JEKIAPUPOBABLIMX CO3JaHHE
rocynapcTBeHHOCTH. B xonme co3manusi benopycckoit Hapomuoit PecnyOnmku ObuTa HCIIONB30BaHA
dopma YcraBHOH I'paMOThI, OTChUIAalOIIas K HMCTOPUM 3aKoHojaarenbcTBa oT KueBckoil Pycu no
I'ocynapcTBeHHO# ycTaBHOM rpamoThl Poccuiickoil nmnepun u Y ctaBHoi rpaMoTsl 1861T.

[lepemeHb! B T€ONONIUTUYECKUX OOCTAHOBKE OOYCIIOBHIIM «IIOLIATOBOE» 3aKOHOJATEIbHOE
odpopmiienue npopo3riamnieHuss BHP: ono morpeboBaio mpuHSATHS OAHOTO 3a OJHUM TPEX YCTaBHBIX
akToB. OuepeIHOCTh ITHX «IIIaroB» HEBOJIHO (TI0 MPUYMHE Pa3IMYHBIX IO BPEMEHHU, HO OJIMHAKOBO
CEpbE3HbIX M3MEHEHUH MOJIUTUYECKON CHUTyallMH) KOMHUpOBaJla IPOLECC MOCIeA0BaTEIbHOIO
NPUHATHS YeThipex YHHBepcaloB YkpauHckoil LlentpanbHoil Pangbl. CxoaHble o0mue yciaoBus s
CaMOOINPEEIICHNsI YKPAUHCKOTO U O€I0pYCCKOro HAapoJOB, a TaKXKe BBIHYKJIEHHOE (M3-3a IpoBaia
NepBOil MOMBITKU Oenopycckoro camoonpezaeneHus B Jekabpe 1917r.) orctaBaHue BO BpeMEHH
no3Bosisu  cozpatensM BHP wucnonb3oBath ombiT YkpaumHckod Panpl mpu pa3paboTke cBOMX
YCTaBHBIX KOHCTUTYIIHOHHBIX AKTOB.

B IlepBoii YcraBHoi rpamore k Hapojam benapycu (21 ¢eBpanst 1918r.), kak u B yKkpauHCKOM
Bropom VYHuBepcaine, nuia pedb 0 HEOTHEMJIEMOM IIpaBE HAIlMM Ha CaMOOIIPENEICHHE, KOTOpOE
JOJKHO OBITh PEaTU30BAaHO IYTEM CO3bIBAa YUpenuTeNnbHOro codpanus. [[ns sToro oba 1oKymeHTa
yUpexKaiu BpEMEHHYIO «HapOJHYIO BiacTh». Bo Bropom YHuBepcane «eIMHBIM BBICIIMM OPraHOM
PEBOTIOIIMOHHON IEMOKpaTUU Y KpauHb» mpoBo3riacuia ceds LlentpanpHas Ykpaunckas Pana, kak
«n30paHHasi YKPaWHCKUM HapoJOM 4epe3 €ro PeBOJIIOLMOHHBIE OpraHU3alin»; TOBOPUIIOCH O TOM,
yro Pana Oyzaer nomosiHeHa «HpeICTaBUTENSMU APYTUX HApOAOB, MPOXKHUBAIOUIMX Ha YKpauHe». B
[lepBoii YcTaBHOI TpaMoTe TakuM opraHoM oO0bBsBIsN cebds Mcnmomuutensubii Komurer CoBeta
[TepBoro Bcebenopycckoro che3na, «ImOMOJIHEHHBIN MPEJICTaBUTEISIMUA PEBOTIOIIMOHHON IEMOKPATHH
HaIlMOHAJIBHBIX MEHBUIMHCTBY. O0a IOKyMeHTa HMH(OPMHUPOBAIN O CHOPMHPOBAHUN BPEMEHHBIX
npaBuTenbCTB: ['eHepanbHoro Cekperapuara B Ykpaune u Hapognoro Cekperapuara benapycu.

Bropas YcraBHas rpamora, mnpunsaTtas Mcnoakomom 9 wmapra 1918r., mpososriamana
benopycckyro Hapognyro Pecny0nuky u «OCTaHOBIsUIa O TOCYJapcTBEHHOM cTpoe bemapycu u o
npaBax M cBOOOAax ee rpakaaH U HaponoB». Baxuelmwue 3akonsl BHP nomken Obu1 yTBepAauTh
VYupenaurensueiii CeliMm benapycu, co3biBaeMblii Ha OCHOBax BCEOOLIEr0 paBHOTO MPSIMOTO
M30MpaTEeNbHOTO MpaBa ¢ TallHBIM T'OJIOCOBAHMEM IO MPONOPLMOHAIBHON cucteme. [[o ero cosbiBa
3aKOHOJIaTeIbHas BiacTh oTaaBanach Pame (Cosety) Beebenopycckoro Che3na, MCIONHUTENbHAS U
anmuHucTpatuBHas — HapogHomy Cekperapuaty benapycu, HazHauaemomy Pamoit u
O0TBEeTCTBEHHOMY niepen Hell. ['paxnanam BHP rapantupoBanace cBobona cioBa, meyatu, COOpaHuid,



3a0aCTOBOK, COI030B, 0€3yClIOBHas CBOOOJIa COBECTH, HEMPUKOCHOBEHHOCTh JUYHOCTH H IKUJIBS.
Hapogam BHP mnpenocraBisnocs NnpaBo Ha HALMOHAJIBHO-IIEPCOHAIBHYI0 aBTOHOMHIO, UX S3BIKH
OOBSIBISUIMCH PaBHONPAaBHBIMUA. OTMEHsIaCh YacTHAasi COOCTBEHHOCTh Ha 3€MITI0, KOTOpast 03 BHIKYIIa
nepeaBajgach TeM, KTO Ha Heil paboTaer. Jleca, o3epa u Hezpa 3eMiId 0O0BABISUIUCH COOCTBEHHOCTBIO
rocynapcTBa. BBoauics BocbMuuacoBoil pabounii genb. 110 cBoeMy cofepKaHUIO U CTPYKTYpe 3TOT
KOHCTUTYITMOHHBIA aKT HallOMWHAeT NMPHUHATHIA B Ykpaune 20 Hos0ps 1917r. Tperuit YHuBepca,
BKJIFOUABIIUI BCE TEPEUYHCIICHHBIC BHINIC TMOJIOKEHUS. B Ooliee JIAKOHWYHBIA OCIOPYCCKUI aKT He
ObUIM BKJIFOYEHBI JIMIIb MOJIOKEHUST YHUBeEpcana 00 OTMEHEe CMEpTHOW Ka3HU M Pa3BUTHH MECTHOTO
camoynpasiienusa. Ecnu B YHuBepcaie, qanee, B OuepeIHON pa3 roBOPUIIOCH 00 aBTOHOMUU Y KpaWHbI
B coctraBe Poccuiickoii denepanuu, Bropas VYcraBHas rpamora HE 3arparuBaja BoOIpoc 00
OTHOLIEHUSAX C JIPYTMMH rocynapcrsamu, B ToM uucie ¢ Poccumen. He yrounsincs m Bompoc o
rocyJapCTBEHHOM TEPPUTOPUHU. DTH BOIIPOCHI OBLIN peIIeHbI yke B TpeThelt Y cTaBHOM rpamoTe BHP.

VYcnosusa bpecTckoro MUpPHOro J0roBopa CBHAETENBCTBOBAIM O TOM, UYTO €r0 MOJIHCAHTHI
IIPOMTHOPUPOBAIIM BBIABICHHYIO O€IOpycaMH IOJUTHUECKYIO BOJIO K CaMOOIpPENENIeHUI0. 3eMIH
Benapycu ocraBanuch mpeIMETOM TOPra B T€OMOJMTHUUECKUX KOMOMHAIUSX: HAYaJIOCh OOCYKIEHUE
BOIIPOCA O BO3MOXHOCTH mnepenaun ['epmanuein yacteil ['ponHeHmmHbl 1 MunHmmesl [lonbiie.
[TomuTrka OOJNBIIEBUKOB, NMpHUBENAIIas K CTOJb IUIaueBHOW ans bemapycu curyanuum, 3actaBuiia
JUZIEpPOB OEIOPYCCKOro JABMKEHMS NEPEeCMOTPETh OTHOIIEHHWE K CBOEM NpexHeW cTpaTeruueckou
eI — TOCYIapCTBEHHOW aBTOHOMHH B COCTaBe JieMokpaThueckoil (enepatusHoit Poccuu. Ilo Toi
e puanHe B stHBape 1918r. ot kypca Ha denepaluio BeIHYX/IeHa ObluTa oTKa3aThes U YIIP, 3asBuB 0
HE3aBUCUMOCTH YKPaMHCKOT'O rocyzapcTsa B UeTBepToM YHUBEpcCae.

25 wmapra 1918r. Genopycckas Pama mporojiocoBama 3a HE3aBUCHMOCTh, O(QOPMHB CBOE
pemieHre o npososrianieHnd bHP He3aBUCHMBIM M CBOOOJHBIM TOCYIapCTBOM, a TaKXKe O pa3pbiBe
«CTapbIX TOCYAAPCTBEHHBIX CBS3€l» TEKCTOM odepenHod — Tperbell YcraBHOM rpamotrel. Kpome
TOT0, B JOKYMEHTE JlaBajach OLIEHKA MOJINCAHHOMY B bpecTe «4yXUM MpaBUTEIbCTBOMY) TPAKTaTy,
KOTOpbIIl «yOuBanm HacMepTh OenopycCKHUil HapoX, JAeis 3eMII0 ero Ha yvacTu». [pamora
uHbopMupoBajla O HamepeHuu mnpaButenbcTBa BHP moctaButh mnepen 3aMHTEpecOBaHHBIMU
CTOPOHAaMHU BOIIPOC O MEPECMOTpPE TOM YacTh bpectckoro norosopa, KoTopas kacanack bemapycu, u
CaMOCTOSITENILHO MOJNKCAaTh MUPHOE COTJIAILIEHHWE CO BCEMM BOEBABUIMMHM rocynapcrBamu. BaxHoe
KOHCTUTYLIMOHHOE 3HAY€HHE MMeEJIa BKJIIOUYEHHAs B aKT HOpMa, OINpPEAEIAIoNas IOCyIapCTBEHHYIO
tepputoputo BHP: 3akpemnsncss OpUHLIMII Takoro OIpeneieHHsT — YHCICHHOE IpeoliaaHue
0enopyccKoro HaceleHHs; Obll NpUBEAEH U KOHKPETHBIN mepeueHb TeppuTopuidl. IlogoOGHBIM
oOpa3oM, 3aMeTuM, OIpenesulack TrocynapcrBeHHas Tepputopuss YHP B Ttekcre Tperbero
VYuusepcana. Hakonen, oObsiBnss o He3aBucumoctu BHP, Akt 25 maprta moarBepxkiai mpaBa M
cB00O/IBI Tpa’kaH U Hapoa0B benapycu, mpoBo3rianieHHble Y cTaBHOM rpamMoToit ot 9 mapra 1918r.
AHaJOrMYHOE TOJOXKEHUE coiepkal M ykpauHckuil UYerBeprelii YHuBepcan. Tperes VYcraBHas
rpaMoTa, CJEIOBaTeNbHO, 3aBeplIwia HaudaTbli npuHATHEM Akta 21 deBpans mporecc
JeKJIapUpOBaHUs 0EI0PYCCKOro AEMOKPATHUYECKOr0 rocy1apCTBa.

Takum o00pa3zoMm, ApamMaTHUECKUE W3MEHEHMsI TEONOJIUTHYECKOH CHUTyallud B pEruoHe
00yCJIOBMJIM  «IIOLIATOBOE» 3aKOHOJaTeldbHOoe odopmieHre co3nanus benopycckoit HaponHoit
PecnryOnuku. ['ocynapcTBEHHOCTh AEKIapupoBajach MPUHATHEM TPEX YCTaBHBIX KOHCTHUTYLHOHHBIX
akTOB — YcTaBHBIX TIpaMoT. [IpokiamMupys rocyaapCTBEHHBIM CYBEPEHHTET U HE3aBUCUMOCTD
0eopycCcKOro rocyapcTBa, JOKYMEHTHI ONPENENSId €ro TEPPUTOPHUIO, OCHOBBI I'OCYIapCTBEHHOIO
YyCTpOHCTBa M mMpaBoBOro craryca HaceneHus. [Ipu paspaborke YcraBHbix rpamor BHP Obuin
HCIIOJIb30BAHbI TEKCTHI YCTaBHBIX aKTOB Y KpanHCKoOU LlenTpanbHol Panel.

Oniunux Ipuna Bonooumupiena,
cmapwuil sukaiaoad kageopu ghinocoii ma coyianbHo-eyMaHimapHux HayK
XMmenbHuybKko2o yHigepcumemy YnpasiiHHL ma npasa



TEHJIEPHA JU®EPEHLIALIS TOCIOJAPCHKHUX POJIEN CEJISTHCHKOTO
HOJPYIKHKS Y 3BUYACBOMY IPABI
(HA MIPUKJA I MOALIBChKOI I'VBEPHII MOYATKY XX CT.)

3BHUAEBE MpPaBO SIK CHUCTEMa YCTAJICHMX NHCbMOBO He (DIKCOBAaHMX TMPABHJ CTOJITTSIMH
30epirajio BaKJIMBE NPAaKTUYHE 3HAYCHHS Y PETyJIIOBaHHI KUTTS TPAIULIIHOI CeIIHChKOT TpoMay, a
NOJICKY/IM M JI0 ChOTOJIHI CIIpaBIisie€ TIEBHUI BIUIMB Ha CENSTHCBKY pomuny[l, c. 2]. 3 ormsay Ha e,
JOCUTh aKTyaJIbHUM € JOCIIPKEHHs 3aKpillJIeHOT 3BUYa€BUM MPaBOM Ju(epeHIialii rocnogapcbKux
poJiell y pOAMHHOMY CEIsTHCbKOMY rocnoapceTsi moyatky XX ct. y [loainbebkiil ry0epHii.

MoxHa BIEBHEHO CTBEpAXKYBAaTH IPO HASABHICTb Yy JOCHIIKYBaHHUH MepioJ TNEBHOI
€KOHOMIYHOI HE3aJIe)KHOCTI W aBTOPUTETY TOAUIBCHKOI TOCHOAMHI B MeXaxX TpaauIifHOTO
CeNsTHCbKOro rocnojapcTsa. ['enaepHa nudepeHiianis rocnoaapcbkux posiei, a 0Tke i eKOHOMIYHUX
paB, PO3MOYMHANIACH, BJIACHE, 1€ A0 YTBOPECHHS HOBOI CiM'i. 3a MICIICBUM 3BHYAEM JOHBKH Maike
HIKOJIM HE YCINaJKOBYBAJIM 3€MEJIBbHOI0 HAJUly, )KHBOIO Ta MEPTBOTO IOCIOJIAPCHKOr0 1HBEHTApIo, a
OTPUMYBAJIM TIABKU TMpPHIAHE y BUTJAI TEITUYKH, OBEIb, KOXKyXa, MOAymOK Ta iH. OKpiMm TOTO,
KOIITOM POAMHU JIBUMHM Mayio OyTH BJIalITOBaHE BeCULIA. 3TiJHO 3 MM 1 BU3HAYaNach il y4acThb y
rocriogapcTi. JliBuaTa, 3BICHO, JOTOMarajid marepi B JOTJSAAI 3a TOPOJOM, Ha JKHUBAX, OaBWIM
Monoamux AiTedl. OmHaK, 3apoOITOK Ha CTOPOHI BOHU HIKOJM HE BiJJlaBajd JI0 CIUIBHOI CIMEHHOI
KacH, a BAKOPHUCTOBYBAJIM HOTO Ha BIACHHIA Po3cy/ (Ha oJisT, HaMucTa Tomio) [3, c. 34]. [emo inakma
MOJICNIb TIOBEIIHKK Oyyia MpUTaMaHHa XJIOMIIM. 3apo0JieHI HUMH TPOII HAJAXOAWIA 10 CIMEHHOTO
OI0JKETY, 1 JIHIIEe 32 MOBYA3HOI 3roAu 0aThKa sIKach MaJjia X YaCTHHA yTpUMYBajach iHOAI Ha YapKy
4M TIOTIOH. Binjaroun 3apo6iTKM O CHUIBHOI KacH, XJIOMI BIAYYBAJIM 1 CBOE MPABO KOHTPOIIOBATH
BEJICHHSI POJAIMHHOTO TOCTIOAApPCTBA.

PonuHHe JKHTTS CTaBajgo Ui MOJIOZOTO HOJPYKXKS HeaOUSKUM BHUIPOOYBaHHIM, aJpKe
JOBOJIMIJIOCH TTOCTYIATHCS YaCTHHOIO 1HIUBIAYyaJIbHOI CBOOOIN Ha KOPHUCTh POJUHHOI TOCTIOAAPCHKOT
COJIIIapPHOCTI, HAJIAroJKyBaTH CTOCYHKH 31 "cTapuMu', po3B'sa3yBaTH BIJOMUN aHTaroHi3M CBEKPYXHU
Ta HEBICTKH, 1HOJI IUIIXOM IMOBHOTO BiJIOKpeMJIEHHs, "M00 BiICcTynuThes Bia rpixa". HemapemHo
HapOJIH1 NPUCIIB'S 0e3aneALiiiHO CTBepIKYBaIH: "0KEHUBCS - 3aKypHUBCs", "3aKypHiIach MOJIOAULS
1 JIOXKKOI0, 1 MUCKOIO, 1 TPE€ThOIO KoJnckor"[3, c. 40].

Hudepenmianiss 000B'SI3KIB Yy CEMSIHCBKMX pPOAMHAX pI3HWIACA BiJl TOCHOJApCTBa [0
rociogapctBa. OnHak, Oe3nepedHo, ICHYIOTh JIEsIKi CIHUJIbHI PETiOHANbHI TEHJEHIT TaKoi
mudepenmianii. Ckaximo, y I[lIBeiinapii moTHHS KOpIB AN KIHKM BBa)XaJlOCh NPUHU3INBUM, B
XepcoHchKil rybepHii Ha nmoyatky XX cT. MOXHa OyJI0 3yCTpITH >KIHKY 3 KOCOIO Ha I0J]i, Ta HIY0TO
noJioHoro He crocrepiraemo Ha Ilogiut. MicueBi TOCHOAMHI BBaKadd HEMPUCTONHMM 1 HaBiTh
IIKIJIJTUBUM, SIKIO JOITH KOpOBY Oyne 4donoBik. Boanouac, Ha Tloniyni HeMOXIHBO Oysio 3yCTpiTH
KIHKY, sika 6 kocwia y noii. Iloginecekomy ceny Oyna mpuTaMaHHa 4iTKa AuQepeHIianis mpaii B
ponuni. Tak, ¢i3M4HO BaxkKy poOOTYy BHKOHYBAJIM YOJOBIKH. SIKIIO 1X HEMae, M0 TPaIusuIocs
NEepeBaXHO Yy BUMAJAKY BAIBCTBA, TO KIHKM 3BEPTAINUCh IO JOMOMOTY JI0 CYCiJlIB YM HAWMHTIB.
[TonboB1 poOoTH Ta BCe, 110 BUKOHYBAJIOCH 32 MEKaMu caaulu, nepedyBasio y KOMIIETEHI1T YOJI0BIKa,
a Maiike BCl IpucaanOHi CIpaBy 3aIMIIAINCH 32 JPY>KUHOIO.

Mornouse TrocHomapcTBO IepeOyBano mo3a cheporo BINIMBY Tocmojaps. Momy wacto
JOBOAWIOCH TPOJABaTH IIOWHO TMpHI0aHy KOpPOBY, TUIBKM TOMY, IO TOCHOJMHI BOHAa HeE
crogo0anack. Hepinko Ha MICTEUKOBUX sipMapKax MOXHa OYyJI0 3yCTPITH CEISIHOK, KOTPl CAMOCTIIHO
KymyBaiu co0i kopiB [4, c.13].

Benenns nraxiBaunrsa Ha [lomimm Takoxx O0yino 000B's3koM kiHkH. Cepiio3He 3HAYCHHSI BOHO
MaJIo B Majlo3eMebHUX a0o kiHouux rocnogapctBax. Illopiuno 3 Iloainbscekoi ry0OepHii 3a KOpIoH
BHUBO3MJIOCH KYPSIUHX SI€Lb Ha CyMy Oublie 4 MUTbHOHIB KapOoBaHLiB |35, c. 48].

BokinpHUIITBOM Ta CaAiBHUUTBOM Maibke 3aBXAM 3aiimMaBcsi rocrojaap. BukiodeHHs
CTAaHOBWJIM X10a IO BWIIHI, YEPEIIHI Ta ATIAHI KyII. Y NPUMICBKUX palOHaxX CaJIBHUIITBO UM 1
o0MeXyBajlocs, TOMy TyT BOHO CTaHOBWJIO OHY 31 cTareil nmpuOyTKy rocmnojauHi. Bona ocoGucro
HOCHJIa B MICTeUKO (PYKTHU Ta peanizoByBaia ix [4, c. 13].

OTtxe, poauMHHE censHCbKe rocmoaapctBo Ha Ilogumni Oyno MOeIHAaHHSAM JABOX JIOCHTh
BIIOKpEMJICHUX TOCTIOJIAPCTB - YOJOBIYOTO Ta KIHOYOTO. SKIIO MK TMOAPYXKSIM ICHYBAJIO



MMOPO3YMIHHS, TO IIi TOCMOAApCcTBa (YHKIIIOHYBAJIM Y TICHOMY B3a€MO3B'SI3KY: YOJIOBIK paxyBaBCs 3
norpedamMu rocrojapcTsa ApyKUHHU 1 HaBHaku. ToJll HampaBy BUXOAWJIO, IO "HalKpalla CIiika -
YOJIOBIK Ta KiHKa'.

Sk npaBmII0, PO SIKICh IPOILIOBI PO3PAXyHKU BCEPEANHI POJAUHHOIO TOCIOAAPCTBA HE MIILIOCS.
['pomri moTpiOHI OyiK TIEpeBaXKHO AJIsE B3a€MO/IIT 13 30BHIIIHIM CBITOM. Maif>ke BECh OJIST TOCTIOAHHS
MOTIJIa BUTOTOBUTH CaMOCTIHHO, Ta CIpaBa yCKJIAJHIOBAJIaCh, KOJU BUpillyBajach mpolieMa 4oOiT.
I'pomri Ha woboTH IS BCi€i poAawHM MOBUHEH OyB naTw 0aThKo. [HakIme He BUWIie HIXTO 3 XaTH i
JIOBEIEThCSl HOMY OZJHOMY BUKOHYBATH BCIO pPOOOTY Ha/BOpi. MalleHbK1 JiTH B3araji He Malld B3yTT4,
omsranu "mkpabu" (ctapi 4o060TH 3 OaThKa M 3 MaTepi). SIkOM He mIKona, SIKy BCE-TaKkH IliKaBille
BI/IBIAYBaTH, HK CHUIITH IIJIMH JIeHb B XaTi, TO AITSIM 40O0IT He moTpiOHO. ['pormri Takox HEoOXiaHI
Oynu Ha puaOaHHs "JOpHOTO" KamnTaHy, IITaHIB, MAMKH, KAIIKEeTa, CITiTHUIl, XYyCTOK. XTO B TAKOMY
BHUITAJIKy MYCHUB BHTpayaTHCh? BiamoBimp mpocra: TOH, KOMYy Ii€ MOTPIOHO, 1 XTO HE MOXKe
3aJI0BOJILHUTHCS OJIATOM JIOMAIIHBOT'O BUTOTOBJICHHA. SIKIIIO YOIOBIKOBI HE 1MOI00AETHCS 30/19TaTHCh
B OlIe Ta CHHE, HEXal Kymye Bce Ie Uil ceOe 1 I XJIOMYMKIB - IPYKUHY K HE CIIUTAIOTh, YOMY
XJIOITYHMKH JI0 MIKOJH HE XOIATh. HaToMmicTh, JOHBKaMHU 0AaThKO Maylo TiepeiiMaBcs - BiH HE BBa)KaB
cebe 3000B's13aHUM TIOCHJIATH iX JO IIKOJM, a OTKe, 1 MPHUCTOMHO 3014raTH, "00 KOMY MOTpiOHI
PO3yMHI, ydeHi 6abu? - 1 6e3 rpamoTu 3MoXke 0aba KoI0y B pykax JaepxkaTu'', Bce OJHO "Ha mucaps,
Ha TaHa Ta Ha JsKa He Buiine". SIKimo *k AiBUMHKa cama Oaxxana HTH 10 IIKOJIH, TO LIUM TypOyBanacs
Mmaru [4, c. 15].

[TikyBaTHCh MPO OIMAJICHHS XaTH MaB YOJIOBIK. MUCTKHUHEIO Y CEISTHChKIN pouHI OyJia xKiHKa:
BOHa Oummia Ta mpukparmrana xaty. CrpaBa 4onoBika -"mo06 Oymno 3aTummHo", a ApyXuHH - "mo0 i
MPENUIIHO".

[Mocnabnenns rennepHoi audepeHmianii y ceIsItHCbKOMY TOCIIOAAPCTBI BiAOYBalOCh JIMIIE Y
NEBHI MEpioAM Ta MiJ TUCKOM NEeBHMX oOcTaBUH. Tak, BIITKY ApY>KMHa JONoMarajia 4OJOBIKOBI B
T0JTi, a BiH TOJyBaB KOPOBY B3UMKY a00 HaBiTh JOIB ii, AKIIO JAPY>KUHA PAIITOM CEPHO3HO 3aXBOpiia i
He OyJo J1opocioi JOHBKM YM KOTOCh I1HIIOrO, XTO MIr OM 1e 3poOuTH. TiTbKM y BHKIIOUHHX
BUIAJKaxX TeHJEepHa clewiani3amnis JOKOPIHHO pyHHyBanach 1 TOAl MicIieBa Ipeca MOBIIOMIISIIA MPO
Takoro co01 3axapis bopiua, sikuil oTpuMaB Ha CeNTHChKIN BHCTaBLi-sIpMaplli IPOIIOBE 320X0UEHHS 3a
BUT'OTOBJIEHHS MOJIOTHA, a00 PO ABTYCTMHOBUY AHHY, KOTpa BiJI3HauWIach y MOLIUTTI B3YTTA [6, C.
57-58]. CensHcbka TpoMaja 3 PO3YMIHHAM CTaBWJIaCh JI0 TaKHUX TOCIOAAPCHKUX MeTamopdos.
Cnocrepexxerns: arpoHoma B.Koust mig 9ac ciibChbKOTOCIIOAAPCHhKOT BUCTABKU banTchkoro 3emcTBa
3aCBIJUYIOTh IIAHOOJIMBE CTAaBJIEHHS TPOMAAM JO TMPOSBIB >KIHOLITBOM E€KOHOMIYHOI 1HILIATHBH Ta
HIAIPUEMIIMBOCTI: "JKIHKa-TOHYap, XyJIeHbKa 3 HEMOBIISIM Ha pyKaxX, IeMOHCTpY€ 10pOi1 BiJBIyBadiB,
SK BIPTYO3HO MO’KHAa BWJIINHTH Ta MPUKPACUTH MAaKITpy, IVIEUUK, TOpLUIMK. Beceno, mo-apyxHbOMY
nepe1a€ BOHA SKOMYCh XJIOMIIO-CYCITy CBOIO TUTHHY, HEBUMYILIEHO 3HIMAE 400iT, GOKOM MiJciAae 10
CTaHKa, BiJIpi3a€ IIMaT IVIMHU, SKAH B)Ke yepe3 M'sATh XBUJIMH MEPETBOPIOETHCS HA 3HAMOMMI BCiM
ropurK. XJIOMeIb 3 JUTHHOO 3alapiBcsi, HE3rpaOHO TepeKiIaae 3 pyKd Ha pyKy HE3BUYHY HOIIY, Ta
3rOJIOM, BIIYYBIIM 3arajbHe CXBAJEHHS CBOI'O BUMHKY, BIH TOYMHAE JIACKABO MOTOMyBaTH COHHOI'O
MaJloKa Ta YBa)XXHO CIIOCTEpIraTtu 3a JiIMH HOro matepi... 3pelToro, ApYXKHIH 3aXOIUIEHUH Tyl
BUHAropoJUKye MiANPUEMIINBY KIHKY-BIOBY 3a: "Oue Tak rocrnoauss. Ls 3 ronony He mompe 1 gitel
Buroxaye" [5, c. 47].

OpHak, MiATPUMYBaTH MiQ PO HUIKOBUTY F€HAEPHY PIBHICTH Y CENISTHCHKINA POJMHI HE BapTo.
[Toxaz0BUM € 1HIMAEHT, 10 cTaBcs y 1913 p. Ha ciabchbKorocnogapcebkiil Buctasii y ¢.CtpatieBi
Omnpromninbebkoro mnosity: censHka Onena Koszak Mama OakaHHS BHCTaBUTH TOJIOTHO BJIACHOTO
BUT'OTOBJICHHS, Ta YOJIOBIK ilf 3a00poHuB. Konu npyxuHa TBEpAO BUPILINIA BIIHECTH CBOE MOJOTHO
Ha BHCTaBKYy, BIH CXONHMB BeCh ILIMaT Ta MopybaB cokuporo 60 apmuH mnojoTHa BapricTio 20
kapOoBaHIliB. KoMiTeT BHCTaBKM BHIAB KIHI, KOTpa TMOCTpa)KJajia 3a CBOIO HAIOJICTJIMBICTh, 25
KapOOBaHIIIB I'pOIIOBOi BUHaropoau [6, c. 57-58]. BaxiuBum € Tol ¢akT, 1m0 3 TOCHOAMHEIO
MOYMHAIOTh paxyBaTHUCA, CIIPUNMATH ii HE3aJIEKHO BIiJ] YOJOBIKA, SIK OKPEMOTO TOCIIOJAapIOI0YOro
cy0'exTa.

3rimHo 3akoHy Bia 9 mucromama 1906 poxy 0IHOOCIOHY BJIACHICTH Ha 3€MJIFO MaB TOCTIONAP.
BiH Mir BUTHaTH 3 ABOPY HaWOUIBIN MpaIe3AaTHOTO CHHA Pa3oM 3 HOro poAMHOI0, MPOAATH XyI00Yy,



peMaHeHT, caauly, XaTy 1, HapemiTi, OpHY AUISHKY, NMPOMUTH BCE /10 HUTKH, a MOTIM OTPUMATH
0€3CTPOKOBHII MACIIOPT Ta IMITH CBIT 3a 04i, 3AJUIIMBIIH BIAaCHY CiM't0 Hanpu3Bousie [7, apk. 28-29].

[Moninbechbkuii CENTHUH BiAPI3HABCS 1 3HAUHO BUIIKMM piBHEM TPyA0BOi MoOiIbHOCTI. Konmu Ha
noyaTky XX CTOJITTS TyOepHiI0 OXOIuja XBUJIS TPYAOBOi Mirpauii 10 AMEpUKH, TO TYT 3'SIBUIIHCA
cena, Jie 3aJUIIWINCH TIJIBKU KIHKH, cTapeHbki Ta ait [8, c. 50-51]. Ywm BmimBaB gocBia pobotu
YOJIOBIKIB 32 KOPJIOHOM Ha reHJepHY audepeHIiamiro mparli Ta B skiit mipi? Lle mutanHs 3amumaeTbes
BCe e HeNOoCHiKeHMM. Ha meBHI po3gymMu 3 IBbOTO NPHUBOAY HAIITOBXYIOTH IOBIIOMIICHHS 3
YepHIriBcbkoi TYOepHii mpo Te, M0 TaM MOKHa 3yCTPITH CeJSH, KOTpi MoOyBasin B AMepwuili, 3
TPaIUIIHHUMU KOCOIO Ta TpalisiMy, 3aTe B aMepUKaHChKUX "mTHOMETaX" 1 KOTEIKY.

Orxe, comianbHui ctatyc censtHku [lominbchkoi ry0epHii Ha movaTky XX CTOJIITTS MOMITHO
NpoTpaBaB CTAaTyCy CEIsIHWHA, XO4a BOHA W BOJIO/IA BaXUJIMBUMH TOCHOJAPCHKO-BUPOOHHUUMH
(YHKIIISIMU Ta TIEBHOIO €KOHOMIYHOKO HE3AICKHICTIO. SIK Ha MEHE, € HEeJOMUIBHIM MTPOBOIUTH TIPSIMi
iCTOpUYHI Tapaieni BiJ TPaAULiHHOTO CEITHCHKOTO TOCIOIAPCTBa IO CYy4acHOi YKpaiHChKOI pOJIMHH,
He Oepyyu 10 yBaru 3MiH y CTPYKTYpl KHUTTEMISUIBHOCTI CiM'T Ta (QyHKIISX i1 WiIEHIB, a OTXKe,
MiATPUMYBATH iJ€f0 TEHJAEPHOTO PO3MOJIUTY TNPHUBATHOI-KIHOYOI Ta IyOJiyHOI-uoJoBiuOi cdep
aKTUBHOCTI, camMopeai3allii i BiAMOBi1aJbHOCTI.
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Hanvuyk Ilempo Mukonaiioeuu,
ooyenm Kageopu KomepyiliHo2o npasa
Kuiscvrkoeo nayionanbHo2o mopeogenibHo-eKOHOMIYHO020 YHIgepcumeny,
KaHouoam 1opuouyHUx HayK, 0oyeHm

JAEAKI ACIIEKTU BUHUKHEHHS ITPABA BJIACHOCTI HA YACTKY B
CTATYTHOMY KAIITAJII TOBAPUCTBA 3 OBMEXEHOIO BIAITIOBIJAJIBHICTIO

3rimno mosioxeHb lluBiapHOTO KOAekcy Ykpainu Bim 16 ciuns 2003 p, ['ocmomapcekoro
Kozekcy Ykpainu Bif 16 ciuns 2003 p. ta 3akony Ykpainu "IIpo rocnomapcbki ToBapuctsa" Big 19
BepecHsa 1991 p. yuacHukamu (3aCHOBHHMKaMH) TOBAPUCTBA 3 OOMEKEHOIO BIIMTOBIATBHICTIO MOXKYTh
Oytu ¢i3uyHi, IOpPUIUYHI OCOOHM, TepuTopiaibHi rpomanu, nepxaa. Ocoba HaOyBae cTarycy
y4acHMKa TOBapUCTBA 3 OOMEXKEHOK BIJAMOBIJAIBHICTIO 3 MOMEHTY JepKaBHOI peecTpartii
TOBApUCTBA B MOPSAKY BHU3HAueHOMY 3akoHOM Ykpainu "IIpo nepkaBHy peecTpaliiio IOpUIMYHUX
oci6 Ta dizuyHuX 0ci6 - mianpuemiis" Big 15 tpaBus 2003 p. IIpote mis Toro, mob HaOyTH cTaTtyc



y4acHMKa TOBapHUCTBa 3 OOMEKEHOIO BiMOBINATBHICTIO, TPETS 0co0a Mae HacaMmIiepe] OTPUMATH y
BJIACHICTh MAalfHOBY CKJIaJIOBY CBOIX IIPaB — IIPaBO Ha YaCTKY B CTAaTYTHOMY KalliTajli TOBApUCTBA

Sk 3a3nauae [.B. Cnacubo-®PareeBa, B yKpaiHCbKOMY 3aKOHOAABCTBI BUKOPUCTOBYIOTHCS TaKi
TEPMIHA CTOCOBHO TpaB YYaCHUKIB TOBapHCTBa 3 OOMEKEHOK BiJNOBIJAIBHICTIO: MPaBO YyYacTi;
KOPIIOpaTHBHI MpaBa; MPaBoO HA YAaCTKYy Y CTATYyTHOMY KalliTalli; paBa yuyacHHKiB. HaykoBeupb BKa3ye,
1110 KOPIOPAaTHUBHI [IPaBa € OJHIEIO0 CKJIAJ0BOIO MPABOBITHOCHH — IX 3MICTOM, a YaCTKa y CTAaTYTHOMY
Karmitani — 00’exToM. [IpaBo Ha dYacTKy BHCTYyMae 00 €KTOM CYTO IMBUIBHUX MPaBOBIIHOCHH
(KymiBIi-TIpoJIaXKy TOIIO), @ KOPIIOPATHBHI TMpaBa B TaKOMY pa3i «IPHUXOBYIOTHCS» 3a MPAaBOM Ha
gacTky. OTKe, y9aCHUK TOBApPHUCTBA 3 0OMEKEHOIO BIMOBIJATBHICTIO MA€E «IIPABO HA YaCTKY» (TIpaBo
BJIACHOCTI Ha BIAMOBIHE MaWHO) Ta «mpaBa 3 YacTKW» (KOPIOpAaTHBHI TpaBa), SKI €
B3a€MOTIOB’SI3aHUMH, aJie Peali3yloThCsl B PI3HUX 32 CBOEIO MPHPOJOI0 MPABOBITHOCHHAX 1 MalOTh
pi3ui 06’ extu [1, c. 7-8].

Posrnsimaroun mpaBo HAa YAacTKy B CTaTyTHOMY KamiTajl TOBapuCTBAa 3 OOMEKEHOIO
BIJNOBIJAJIBHICTIO IIOAO IEBHOIO y4yaCHMKa CIiJ BKa3aTH, IO Taka 4yacTKa € 00'€eKTOM IpaBa
BiacHocTi. HaOyTTs mpaBa Ha dYacTKy B CTaTyTHOMY KamiTalli TOBapHCTBa 3 OOMEXKEHOIO
BIJIMOBITAJIbHICTIO YYaCHUKOM HAOYyBa€ThCS 3a PI3HUMHU ITijicTaBaMu. Hacammepen, mpaBo BIIaCHOCTI
Ha YaCTKY B CTaTyTHOMY KalliTali TOBapHCTBA 3 OOMEXEHOIO BiJMOBINANBHICTIO HAOYBAETHCS B CHITY
foro 3acHyBaHHs. Jlo TOXIMHUX CIIiJI BiHECTH HAOYTTSA IpaBa HA YacCTKY BiJl YYaCHHUKIB TaKOTO
TOBapHCTBA 3 OOMEKECHOIO BiJIIIOBIIANBHICTIO, SK Ha OIUIATHINA Tak 1 0e30muaTHiii OcHOBI. MOXKIUBO
HaOyTTs IpaBa Ha 4YacTKy, sKa HaJeXaTb BJIACHE TOBapUCTBY. AJie B IepIIy dYepry HeoOXiTHO
BU3HAYEHHS MOMEHTY BHHUKHEHHs (HaOyTTs) IpaBa Ha 4YacTKy y4YacHHKa B CTaTyTHOMY KarliTaui
TOBapHUCTBA 3 OOMEKEHOO BiJIMOBIATBHICTIO.

[IpaBo yyacHHWKa TOBapuCTBA 3 OOMEXKEHOI BIAMOBIJAIBHICTIO MPOJATH YU IHIIAM YUHOM
BIJICTYIIMTH CBOI YacTKy y CTaTyTHOMY KalliTaJli TOBapUCTBa 3aKpiluieHo y crarrax 116 Tta 147
[usinpHOTO KOACKCY YKpainu. BianmoBigHe mpaBo y4acHUK MOKE pealli3yBaTH IUIIXOM MPOoIaxy abo
MO’K€ B 1HIIMH Croci0 BIACTYMUTH CBOI YAaCTKy y CTaTYTHOMY KalliTali TOBapHCTBAa OJHOMY abo
JEKUIBKOM YyYacHHKaM IIbOTO  TOBApUCTBA. YYACHUKM TOBApPHCTBA MAIOTh IIEPEBAKHE IPABO
npunadanHs yacTku (11 YaCTMHHU) y4yacHMKaA, IO HEI IMOCTYMHUBCS, MPOMOPLIHHO iX yacTkaM y
CTaTYTHOMY KarliTalli TOBapUCTBA a00 B IHIIOMY Y3rO/DKCHOMY HUMH po3mipi [2, c. 84-85].

Haitnommpenimmii cnoci6 HaOyTTd mpaBa Ha YacTKy B CTaTyTHOMY KalliTali TOBAapHCTBA 3
O0OMEXEeHOI BIAMNOBIANBHICTIO € ii KymiBis. Ilpu anHamizi 10roBopy KymiBIi-IPOAaXKy YacCTUKH Yy
CTaTYyTHOMY KarliTalli TOBapUCTBa 3 OOMEKEHOIO BiAMOBIJATBHICTIO CJiJ BU3HAYUTH, IO CTOPOHAM
NOTPIOHO 0OYMOBUTH MPEAMET 1 IiHY (a TaKOX 1HILI YMOBH JIOTOBOPY, SIKI MalOTh OyTH MOTOJKEHI
cTropoHaMu). JloroBip 3 KymiBJi-NPOJaKy YaCTKH y CTaTyTHOMY KalliTajal TOBapUCTBa 3 OOMEKEHOIO
BIJIOBIAANIBHICTIO YKJIAJAETHCS MK JBOMa (PI3MYHMMHU 200 IOPUIMYHUMHU 0COOAMHM, 3 ypaxyBaHHSIM
NEepeBaXHOTO MpaBa IHIIMX YYaCHMKIB ToBapHcTBa. L[iHa 4YacTKuM € JOTrOBIPHOIO, OTXKE Hi 1HIII
YYaCHUKHU H1 caMe€ TOBAPUCTBO HE MOKE BITUBATU HA YMOBH Takoro J0roBopy [3, c. 32]. IIpote, 100
MaTH MOXJIMBICTh peajlizyBaTH HaOyTi KOPHOpaTHBHI MpaBa HOBUM BJIACHUK YAaCTKU B CTATYTHOMY
KamiTajal TOBapUCTBA 3 OOMEXKEHOIO BIANOBIJANBHICTIO Ma€ OTPUMATH 3rOAYy Ha BIANOBIIHI 3MIHU
YYaCHMKIB Takoro TOBapuCTBa. Taka 3rojja 3A1MCHIOETHCS LUIIXOM BHECEHHs 3MIH 10 CTaTyTy Ta
BHECEHHS HEOOXIAHMUX 3MiH 10 €IMHOr0 AepKaBHOTO peecTpy. B pa3i BiICYTHOCTI TAKOrO CXBaJICHHS
BC1 MIONEpe/IHI A1l He MaloTh CEHCY.

[ono MomeHTy HaOyTTs MpaBa BJIACHOCTI HA YAacTKy B CTAaTYTHOMY KaIliTall TOBapuCTBa 3
O00OMEKEHOI0 BIAMOBIANBHICTIO, CIiJ] BKAa3aTH HAa HACTYMHI MO3UINI i3 IIbOTO MHTAHHA. 3TiIHO i3
MepIIO0, TPABO BJIACHOCTI HAa YaCTKy BHHHMKA€E y OocoOHW, sika mpuadaia BIAMOBITHE MPaBoO, MICIS
Jep>KaBHOT 3MiH 10 CTaTyTy, MOB'SI3aHMX 13 3MIHOIO CKJIQJYy YYaCHHKIB TOBapUCTBA 3 OOMEKEHOIO
BIJIMOBIIAJIGHICTIO, Y TOMY YHCJI 1 Ha MiACTaBl JTOKYMEHTIB, IO CBiAYaTh MpO MEpexia mpaBa Ha
YacTKY J10 1HIIOT 0cO0u.

[H111 HAyKOBITI BKA3yIOTh, IO 0Cc00a sika mpuadaia KOPIOpaTUBHI MpaBa, CTa€ iX BIACHUKOM 3
MOMEHTY YKJIQJEHHS J0roBopy ab0 3 MOMEHTY HOro HOTapiajJbHOrO IOCBIAYEHHS, SKIIO 1€
nependadyeHo 3aKOHOM ado SIKIIO0 BUMOTra PO HOTapiajbHE MOCBIAYEHHS BUpaXKe€Ha OJIHIEIO 13 CTOPIH
norosopy [ 4, c. 93].



Ha nHam mormsa, mpaBo BJIACHOCTI HAa YACTKy y CTAaTyTHOMY KamiTaldy TOBAapUCTBa 3
00OMEKEHOIO BiIOBIJAIBHICTIO BHHUKAE Y 0COOH, sIKa 1X mpuadaa, mcis Jep:KaBHOI peecTpaltii 3MiH
710 CTaTyTYy, MOB’A3aHUX 31 3MIHOIO CKJIaJly YYaCHHKIB TOBAPHCTBA 3 OOMEKEHOIO BiJIMOBIIANBHICTIO, Y
TOMY YHCJIl 1 Ha MIiJCTaBl JIOKYMEHTIB, 11O CBIIYaTh MPO IMEpeXia mpaBa BIACHOCTI Ha 4acTky. Came
TaKa MO3MIIisl € BIPHOIO, OCKUIPKM YYaCHHK CaM€ 3 MOMEHTY BHECEHHS BiJIOBITHUX 3MiH JI0 CTaTyTy,
a TaKoX J10 €JMHOTO JIEP)KaBHOTO PEECTPY MOXKE peali3yBaTH CBOi Cy0'€KTHBHI KOPIIOPATHUBHI MPaBa.
[Tpu upoMmy, JepkaBHA peeCTpallis TOBAPUCTBA 3 OOMEKEHOIO BiAMOBIIAIBHICTIO BU3HAYAE HE TUTBKU
(bakT CTBOPEHHSI TOBapOBa, a i BKazye Ha 0co0y - BIIACHUKA MTPaBa Ha YaCTKy B CTaTyTHOMY KaIliTali
TOBapUCTBA. B JaHOMYy BHIIaJKy HUISXOM BHECEHHS BIAMOBIAHUX JaHWUX 10 €IUHOTO JEP>KaBHOTO
peecTpy BKa3yeThCsl 0co0a - BJIIACHHK YAacTKH y CTATYTHOMY KalliTalli TOBApUCTBA 3 OOMEKEHOIO
BIIIIOB1AAJILHICTIO.
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IHanuenko Bnaoucnae IOpvesuu,
KaHOUuoam 1opuoudeckux Hayk, 0oyeHm Kagheopvl meopuu
eocyoapcmea u npasa FOpuouueckozo uncmumyma
DI'AOY BIIO «Cubupckuii ghedepanbHblii yHUSEPCUMEm »

O HEKOTOPBIX IIPEAITOCBIJIKAX PEAJTMCTHYECKOI'O NOAXOJA K HOHATHIO
IMPABOBOI'O PEXKUMA B POCCUUCKOU IOPUCIIPY AEHIIUN*

B poccniickoM npaBoBeEHUN OTHOCUTENIBHO YCTOSIBIIMMCS SBJIETCS IOHMMAaHUE IIPaBOBOTO
peXuMa Kak 0co0Oro mopsijika IpaBOBOIO PETyJIMPOBAHMS KOHKPETHOM 00jacTu OOIEeCTBEHHBIX
OTHOILIEHUH, COCTOSIILIEr0 U3 COBOKYITHOCTH IOPUANYECKUX CPEACTB M OTIIMUYAIOLIUICS ONPENEICHHBIM
ux coueranuem [3, c. 8]. Takoil MoAXoJx K NMOHMMAaHHIO MPABOBOTO PEKUMa CIEAYET MMEHOBATb
HOPMATUBHBIM WK (OpPMaJIbHBIM, IIOCKOJIBKY OH OTpa)kaeT B OCHOBHOM HOPMATHUBHBIA cCpe3
MIPaBOBOM KM3HH, NMOKA3bIBAET OTHOIIEHHE HOPMATUBHO-PETYISITUBHBIX CPEICTB K yJIOBJIETBOPEHUIO
OIOCPEyeMbIX MPaBOM HMHTEPECOB CYOBEKTOB MpaBa (IIpUYeM, B TOM BHJIE, B KOTOPOM IOCIEIHUE
MIPEJICTaBISIOTCS MPAaBOTBOPUYECKHUMH OpraHaMM): €CIIM COJEpKaHHE HOPMATUBHOTO PETYIHPOBAHUS
aJIeKBaTHO BbIpa)kaeT MOTPEOHOCTH U MPABOBBIE MPOLEIYPhl UX YAOBIETBOPEHHS, IPABOBOM PEXUM
clieqyeT NMpU3HATh OJaronpUATHBIM, B MPOTHBHOM cllydyae — HEOJaronpusTHBIM B TOH WM WHOU
creneHd. OJHAKO «HOpPMAaTHBHAs» TPAaKTOBKA TIOHATHS «IIPAaBOBOM pEXHM» OKa3bIBacTCA
HEJOCTAaTOYHOW Il OOBSCHEHUS paszIuuuii B peaJbHOM JCMCTBUM OJUHAKOBBIX HaOOPOB
IOPUANYECKUX CPEACTB.

DNEeMEHTHI PEATUCTHYECKOI0 MOIX0/1a K MOHMMaHHIO MPAaBOBBIX PEKUMOB OOHAPYKUBAIOTCA B
psizie paboT OTEUECTBEHHBIX MTPABOBEOB, U3 MOJI0KEHUI KOTOPBIX CIEAYET, UYTO MPABOBON PEXHUM Kak

4 Cratbs noAroTosieHa npu (GMHAHCOBOH moaaepsxkke Poccuiickoro ryMaHuTapHOro HayuHoro (osga npoekt Ne 15-33-
01354.



IOpUANYECKas KaTeropusl CBs3aH HE TOJIBKO C HOPMATHBHBIMU YCTAHOBJIEHHUSIMH, HO U C MPOLECCOM
(GYHKIIMOHUPOBAHMS TpaBa, PEAIbHBIM COCTOSIHUEM IIPaBOBOWM MpPAaKTHKH, a OoJjiee IMIUPOKO —
IIPaBOBOM KU3HHU.

[TpennochbuIKu peasucTUYeCKOT0 MOHMMAaHUsl KaTerOpHH «IIPaBOBOU PEXHUM» COJEpIKaTCs B
UCCIIC/IOBAHUAX 10 OOIIel Teopuu TMpaBa, IOCBALICHHBIX KaTETOPHUAM «IIPABOBasi JKU3HBY,
«3aKOHHOCTB» U «IIPABOBOU MOPSIOKY.

A.B. Manpko BepHO OTMEYaeT, YTO MpPaBOBas >KHU3Hb «COJAEPKUT KOMIUIEKC BCEX
IOPUAMYECKUX SBIICHUH, BKIIOYAIONINI Kak MO3UTHBHBIC, TaK M HETaTHBHBIE COCTaBISIOLIUE» [5, C.
19]. He TpebyeT noka3aTenbCTB TOT (aKT, YTO MPABOBBIC PEKUMBI CYIIECTBYIOT H (PYHKITMOHUPYIOT B
MPaBOBOM XU3HU 00IIeCTBa. PaccMOTpeHne MpaBOBBIX PEKUMOB B CBETE MOHATHS «IIPABOBAs KU3Hb
B €ro KareropuaJibHOM 3HaueHuH [1, c¢. 21-21] ¢ yueTroMm yka3aHHBIX TpeOOBaHWU MpearoiaracT
aHaJIN3 IOPUIUYECKUX CPEJICTB HE TOIHKO B HOPMATUBHOM, IOPUAUKO-TEXHUYECKOM U T.J[. aCTIEKTEe, HO
B pealbHOM JICHCTBUH, T.€. IPABOBOW JEATEIHLHOCTH BCEX CyOBEKTOB MpaBa B €AWHCTBE C (haKTOpaMu
MO3UTUBHOTO WJIM HETaTHMBHOTO CBOICTBA, OMpEAEINSAIONIMMHU, B KOHEYHOM CUETe, CIIOCOOHOCTh TeX
WIM WHBIX JO3BOJICHUH, JIbIOT, 3allpe€TOB U IIp., BBICTYNATh CPEJACTBAMH HE TOJIBKO B TEKCTE
dbopManbHBIX HCTOYHUKOB TpaBa, a JCHCTBUTENHHO BBHI3bIBATH W3MEHEHHS B JKU3HH, JOCTUTaTh
COOTBETCTBYIOIIUX IPABOBBIX IIEJIEH.

TepMUH «peXUM» B 3HAYCHHH, OTpakaroleM (aKTHUYeCKOe COCTOSHUE HOPUIUYECKH
3HaYUMOTO TIOBEJICHUS, MCIOJb3YETCS B OJHOM M3 HAIpPaBICHUHA TEOPUM 3aKOHHOCTU — IOHATHS,
MPUMEHSIEMOT0 ISl XapaKTePUCTUKH IOPUANYECKUX SBICHUIN U MPOIIECCOB, BCEH MPABOBOM CHCTEMBI,
C TOYKU 3pEHUSl PEATBHOr0, NMPAKTUYECKOTO0 OCYIIECTBICHMS NpaBa, BBIPAXEHHOI'O B 3aKOHAaX U
OCHOBaHHBIX Ha HUX IMOA3aKOHHBIX aKTaX. 3aKOHHOCTh — 3TO TOYHOE M HEYKIOHHOE COOJIIOJICHHE U
UCIIOJIHEHUE 3aKOHOB, MHBIX HOPMAaTHBHO-IIPABOBBIX AaKTOB BCEMHU T'OCYJAapCTBEHHBIMU OpraHaMmu,
HEroCyJapCTBEHHBIMU OpraHU3alMsIMU U rpaxaaHamu [4, c. 370-371]. 3akOHHOCTh 3aKperuisieTcs: B
3aKOHO/ATEIbCTBE B KayecTBE MPHUHIMIA, TpeOOBaHUSA COONIOAATh TMPABOBbIE MpPEINUCAHMUS,
00paIeHHOro K CyObeKTaM OOLIECTBEHHBIX OTHOLIEHHUH, 3aKOHHOCTb MPOSIBISETCS B KOHKPETHOM
MOBE/ICHNH, ACSITEIbHOCTH CYOBEKTOB, T. €. CTAHOBUTCS METOJOM HUX JIE€ATEIbHOCTH, B pe3yJbTaTe
BO3HHUKAeT pexcum (KypcuB Mo — B.Jl) oOLIeCTBEHHOW >XKM3HHU, BBIPAXKAIOIIMICS B TOM, YTO
OOJIBIIMHCTBO YYAaCTHUKOB OOIIECTBEHHBIX OTHOIIEHUH COOMIOAAIOT W MCHOJHSIOT IPaBOBBIC
npeanucanus [2, c. 218]. Ilpu 3ToM, Kak BepHO oTMeuaeT B. A. PpibakoB, ecnu mMoHMMAaTh MO
3aKOHHOCTBIO KaK pPEXHUMOM COLHMAIbHOE COCTOSHUE OOLIECTBEHHON MH3HU Ha ONPEIENICHHBIN
OTPE30K BPEMEHH, MBI BBIXOJUM HA KaTETOPHUIO «IIPaBONOPSAOK» WU BUAMM YIBOEHHE MOHITHH
OTHOCHUTEILHO OJHOTO SBJICHUSA [6, C. 8].

B Hoseiimem unccnenoBanuu npasonopsaka O. II. Caynsk numer, 4ro €ro CyIHOCTb
3aKJIIOYAETCsl B TOM, UYTO OH, Oy/Iy4d OJHOHM M3 (OpPM MPOSIBICHUS COLHMAILHOTO MOpsiiKa, OTpa)XaeT
CTENEHU:  a) HOJUUHEHHOCTH  OOLIECTBEHHBIX  OTHOLICHMH  JEHCTBYIOIIMM  IOPHINYECKUM
npeanucaHusiM;  0) yCTOWYMBOCTH ~ TOCYJAapCTBEHHBIX M OOIIECTBEHHBIX  WHCTUTYTOB,
(GYHKIMOHUPYIOUIMX Ha OCHOBE TIPaBa; B) UCNONL30BAHUA  YUACMHUKAMU  NPABOOMHOUEHUL
npuHaonexcawux um cyovekmusHovlx npas (KypcuB MoW — B.[l), Hajiexaiero HCIOJTHEHUS
BO3JIO)KEHHBIX Ha HUX IOPUIUYECKUX 00SI3aHHOCTEH; T') 603MONCHOCIU UHOUBUOO8, UHBIX COYUATLHBIX
CcyOBEeKmMos a0anmuposamvpCsl K USMEHAIUWUMCS YCI08UAM NPABOBOLL JHcUu3HU KypcuB Mol — B.11.) 6e3
KapJIMHAJILHOTO IEPecMOTpa IEHHOCTHBIX OPHEHTAlMi W Cepbe3HOro ymiepda s cOOCTBEHHBIX
MHTEPECOB.

[Ipu TakoM NOHUMaHMK KAaTETOPUH MPABOMOPSIKA, KOTOPOE MPEACTABIAETCS yOSAUTEIbHBIM,
MIPaBOBOM PEXHMM BBICTYIAET YaCThIO (CETMEHTOM) MPaBOBOIO MOPSAKA, BBIIEISEMOM, MPEXK/Ie BCETO,
[0 COOTBETCTBYIOIIEMY OOBEKTY (IIPeIMETY) MPAaBOBOIO PETyIUPOBaHMUA — ONpeIeNeHHON cdepe
0OIIIECTBEHHBIX OTHOIIIEHUI.

Otcrofa BUIHO, UTO PEAMCTUYECKOE MOHUMAHUE KaTerOpUU «IIPAaBOBOM PEXKHMM» UMEET MO,
co0oil cepbhe3Hble TEOPETUUYECKHE MPEANOCHUIKA METOJI0JIOTUYECKOTO CBOWCTBA, a MOJEPHU3AIMU
MOHATHUS «IPAaBOBOM pPEKMM» B HANpaBICHUM OTPAXKEHMs UM HE TOJIBKO HOPMAaTUBHO
3arporpaMMHUpPOBaHHON MPABOTBOPUYECKUMH OpraHaMM, HO U peajbHOW CTENEeHU O0EeCeuyeHHOCTH U
ONarompusATHOCTH peaIM3allMyd TpPaB M 3aKOHHBIX HHTEPECOB CYOBEKTOB B COOTBETCTBYIOLIMX



o0nacTax OOIIECTBEHHBIX OTHOLIEHUM — HacylHas MOTPEeOHOCTh I COBPEMEHHOI'O IPaBOBOTO
PEryJIUpPOBaHHUS.
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K BOITPOCY OB OLHEHKE ITPABOBBIX PEXKUMOB KAK ®AKTOPE
ONITUMM3ALIMU TPABOBOI'O PETYJIMPOBAHMUS®

LenTpanpHOE MECTO B TEOPHH MPABOBBIX PEKUMOB B pPEATMCTUYECKOM MOHUMAaHMHU [2, c. 15—
20] 3aHMMaeT OLEHOYHAs JEATENIbHOCTh, KOTOpas MpearnojaraeT aHaju3 ONpEeJeNeHHOrO YyJacTkKa
[IPaBOBOM JKM3HM Ha MpEeIMET HaIW4YUs WIM OTCYTCTBHSI COJCHCTBYIOIIUMX M MPEMSITCTBYIOLINX
¢dakTOpOoB B peaiM3allMd NpaB M 3aKOHHbIX HHTepecoB. [IpaBOBOM pexHM B TakoM ciydae
nprodperaeT 0coOyl0 MHCTPYMEHTAJIbHYIO IIEHHOCTh B PEILIEHUU 3aJaud ONTHUMM3AIMK NPaBOBOTO
peryaupoBaHus, KOTOpas HY>KIAaeTCsl B BEIPAOOTKE Mep IO ONPEENICHUIO Pa3BUTHS IPaBOBOU (HOPMBI
U CBOEBPEMEHHOMU ee KOppeKTUpoBKe [1, c. 66], YTO U CTAHOBUTCS BO3MOKHBIM Oj1arosiapsi OLEHKe.

[Tpexxne Bcero, cieayeT 3aMEeTUTh TO, YTO OLICHKA IMPAaBOBBIX PEKMMOB HOCUT KOMILJIEKCHBIN
xapakrtep. HpIMU crioBamu, noigy4yeHre 0ObEKTUBHOTO 3HAHUS O BO3MOXHOCTU UJIM HEBO3MOKHOCTH
OCYLIECTBIICHUsI MpPaB M 3aKOHHBIX HMHTEPECOB (UYTO, B CBOK O4Yepe/lb, CBHJETEIBCTBYET O
OJIaronpusITHOM WM HEOIAronpusTHOM IMPABOBOM COCTOSIHMM, CJIOKMBILEMCSI HA OCHOBE TOIO WIIH
MHOTO TIPAaBOBOI'O DErYJIMPOBAHUS) BO3MOXKHO JIMIIb IPH OTCIEKUBAHUM M HOPMATHBHBIX, H
(bakTUYeCKuX YCIOBUH M  CPEACTB  IpaBOpEaM3allMOHHOrO  mpouecca. Takke  BaXKHOU
XapaKTEPUCTHUKOW OLIEHKH IIPABOBBIX PEXHUMOB SBISIETCA €€ MOJAAJNbHAas MpUpOJa: IIyTEM
«TPOCLIMPOBAHUS» TEOPETHUECKUX, YMO3PHUTEIBHBIX MOJIEJEH MpaBOBOrO pEryjlHpoBaHUs Ha
KOHKPETHBI y4YaCTOK COLMAJIBbHON JKHW3HM, MpECIEAYeTCs NpaKTHU4YecKas Lelb HM3MEHEHMsS H
COBEpIICHCTBOBAHHUS BO3ICUCTBYIONIMX IOPUINUYECKUX (PAKTOPOB, KOTOPHIE (B UJI€aNe, T. €. B PEKUME
HauOoJbIIero  ONaronpusATCTBOBAHMS)  JOJDKHBI  CIIOCOOCTBOBATH,  COACWCTBOBATH W HE
MPEMsSITCTBOBAaTh HaJUIeKalled M Haubosee MOJHOW peanu3ali NpaB U 3aKOHHBIX HHTEPECOB
CyOBEKTOB MpaBa. TakuM 00pa3oM, OLIEHOUHAs JIeATEIbHOCTh TPEOyeT BBIPAaOOTKH 1IEJIOT0 MEXaHU3Ma
M3MEpEHMs MPABOBOI0 KJIMMaTa COOTBETCTBYIOIIEH 001acTH OOIIECTBEHHBIX OTHOIIEHUH, YTO BIIEYET

5 CraThs moAroTOBIEHA NPU (PUHAHCOBOH MOAAEpHkKEe POCCHICKOro Ir'yMaHMTapHOro HaydHoro ponaa npoekt Ne 15-33-
01354.



HEOOXOJUMOCTh  BBIPAOOTKM  MHOTOATallHOM  METOJUKM  OLIGHMBAHUSA,  pacloJararouiei
COOTBETCTBYIOIIUM HHCTPYMEHTAPUEM B BUJI€ CUCTEMbI KPUTEPUEB, MHAUKATOPOB U MOKa3aTeJIeH.

KoneuHnbiM pe3ysbTaToM OLICHOYHON JESTENbHOCTH SIBISETCA MOJCIMPOBAHUE pEXKUMA
HauOO0JIbIIEro OJIaroNpUATCTBOBAHUS PEAIU3AlMUA TOTO WM MHOTO IpaBa M BhIPAOOTKAa KOHKPETHBIX
pexoMeHmanuii W TpeOOBaHWI K  JEATCNBHOCTH Pa3lIMYHBIX CYOBEKTOB  (3aKOHOAATEIS,
MPaBONPUMEHHUTENS, OOIIECTBEHHBIX OpraHu3aluil W T.1.) Uil CTUMYJIMPOBAHHUS MPaBOBOM
AKTUBHOCTH CYOBEKTOB, YCTpPaHCHHsI TPEMSATCTBUM, WCIIONB30BAHMS JIOCTYITHBIX W Pa3yMHBIX
MPABOBBIX MPOLIEYP, UHBIMH CJIOBaMH, OOECHEUEHHs MaKCHMaJIbHOTO COJIEHCTBUS B pealu3aliu
MpaB ¥ 3aKOHHBIX WHTEpECcOB. Tak, B YaCTHOCTH, METOJMKH OIICHKH IMPABOBBIX PEKUMOB MOTYT
UCIIONIb30BAThCSl OpraHaMu IMyOJNWYHOW BJIACTH, MPABO3AIIMTHBIMU OpPraHU3alUsIMU B  LEIX
OoOHApYKCHHSI KOHKPETHBIX ITyTeH PENICHUS MPAaBOPEATH3AIMOHHBIX MTPOOIEM ISl OIIEHKH COCTOSTHUN
00eCNeYeHHOCTH pPAa3MYHBIX TMpaB U CBOOOJ UeloBeKa M TpaxAaHWHA, (OPMUPOBAHUA
MPaBOTBOPUYECKUX MHUIIMATHUB, OCYIIECTBICHHUS HA X OCHOBE MPOEKTHO-HOPMATUBHBIX PadoT U T. II.

PerynsipHas olieHKa COCTOSIHUI MPAaBOBBIX PEKUMOB pealn3allii TeX WU UHBIX MpaB, CBOOO]]
Y 3aKOHHBIX MHTEPECOB (KOTOpas, B OTIMYME OT MOHUTOPHHIA, BCET/Ia COMPOBOXKIAETCS BBHIBOJIAMU,
HANpaBlIEHHBIMM Ha COBEPIICHCTBOBAHUE MIPABOBOIO PETYJIHUPOBAHMS) TO3BOJSET YCTAHOBUTH
TEHJICHIIUU U 3aKOHOMEPHOCTH U3MEHEHUS IOPUIUYECKH 3HAYMMOTO IMOBEICHUS MPU W3MEHEHUU B
CHUCTEME€ HOPMATUBHO-PETYJISTHUBHBIX CPEACTB M KOPPEKTHPOBATh IOCIEIHIO B HalpaBiICHUH
HauOoJIbIlIero OJAaroNmpUATCTBOBAHUSl pealu3allud MpaB W 3aKOHHBIX HMHTEpecoB. BcecTtoponHee
MO3HaHUE YCIOBUM U CPEACTB Ipollecca pealu3alvy MpaB U 3aKOHHBIX HWHTEPECOB IMOCPEICTBOM
OIICHUBAIOIIEH JCSITENFHOCTH B paMKax IPaBOBBIX PEKHUMOB IMO3BOJIICT H300JUYHUTH (DAKTOPHI,
OCTIOKHSIIOIIME TPOIECC OCYIIECTBICHUS TMPABOBBIX BO3MOXKHOCTEH CYOBEKTaMH IpaBa, H
MPEOJIOJIETh MX TOCPEICTBOM BHECEHHS HM3MEHEHHHl M KOPPEKTUBOB B TIPABOBYIO (opmy.
CooTBeTCTBYSl COBPEMEHHBIM 3aJjadyaM U MOTPEOHOCTSM MPABOBOTO PETYIUPOBaHUsS, TEOpHUs
MPaBOBbIX  PEKHMMOB B  PEATMCTUYECKOM TMOHMMAaHUM  COJEHCTBYET  MOJEPHH3ALUU U
COBEpPIIIEHCTBOBAHHUIO MPABOBOTO PETYIMPOBAHUS B MHTEpECax JIMYHOCTHU, TPaXKTAHCKOTO O0IIecTBa U
IIPaBOBOI'0 TOCYIapCTBa.
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MPABOIIOPSJIOK SIK CTAH I IOKA3HUK PEAJI3AILII ITPABA

[IpaBo € WIHHICTIO T CYCMIIBCTBA TUTBKH TO1, KOJTH HOTO HOPMHU BTUTIOIOTHCS B KUTTS, KOJIH
BOJIs, BUPAQXKEHA B 3aKOHAX, MTPOSBIISIETHCS B KOHKPETHUX aKTax MOBEAIHKH Jroel. BiacHe peanizaris
HOpM IpaBa — I 1 € iX BTUICHHS B MPaBOMIPHIM MOBENIHIl Pi3HUX CYO’ €KTIB MPABOBHUX B1JHOCHH.
[IpaBomipHa TOBEAIHKAa MOKE 3AIMCHIOBATHCS 1 NUIAXOM AaKTUBHUX TMO3UTUBHHUX i, 1 IUIIXOM
0e311sUIbHOCTI — YTPUMAaHHS BiJ HempaBoMipHUX Aiil. | Te, i iHIIe, 32 CBOEIO CYTTIO, € MPOSIBOM
peamizanii HopM npaBa. Ha npotuBary npomy OyJib-sika HEIIpaBOMipHA AisJIbHICTb, BIAMOBIAHO, — L€
MOPYIICHHS TIpaBa.



[TpaBonopsi 1ok — i€ YaCTUHA CYCIUIBHOIO MOPSAAKY, AKUH MOYKHA BU3HAUUTH SIK SIKICHUM cTaH
BpEryJbOBaHUX CYCIIJIBHUX BIJHOCHH, OCHOBAaHHMH Ha peaji3aiii MpaBOBHX HOPM, il NMPUHIUIIB 1
MO3UTUBHOI BigNoOBiganbHOCTI CcyO’ekTiB [1, €. 218]. Sk Bu3HauanbHy O3HaKy B Aedinimii
MIPaBOMOPSIKY JESIKI TOCTITHUKYA BUAUISIIOTh MPABOMIPHY MOBEIIHKY Cy0’€KTIB ITPaBOBITHOCHH, 1HII
K — rapaHTyBaHHS 1 peasi3aito cy0’eKTUBHUX MpaB 1 BUKOHAHHS IOPUAMYHUX 000B’A3KiB, 1€ 1HII —
3aKOHHICTh Tomlo. lle BHMKIMKaHO, Hacammepel, THM, L0 aBTOPU HAMaralThCs, KaXydH Ipo
MPaBOMOPSIIOK, AKIEHTYBAaTH Ha TUX YW IHIIMX TMPaBOBHUX SIBHIIAX. Bpaxogyiouu, wo peanizayis
npagoux HOpM € 00cums 6a2amocpanHor0 1 OOUWUPHOIO NPABOBOI0 KOHCMPYKYIEIO, HA HAULy OYMKY,
YIIKOM MONCIUBO came ii UKOpucmosysamu y usHadenti npasonopaoky. Crnpasa Juile B TOMY, 110
pearizalisi HOpM IpaBa 3a CBOEK CYTTIO O3HAYa€ BTIJICHHS HOPM IIpaBa B MPaBOMIpHY HOBEIIHKY
Cy0’€KTIB MPaBOBUX BiTHOCHH, BiAMOBiJHO, TIOB’S3aHYy 1 3 BUKOPUCTAHHSAM CyO’€KTHBHHUX TIpaB, i 3
BUKOHAHHSAM IOPHJIMYHHUX OOOB’S3KIB, 1 IX rapaHTyBaHHSAM 3 OoOKy jepxaBu. Sk 3a3Hauae I
CBUpHIIEHKO, TpaBOMipHa TIOBEAIHKA € CIIOJIyYHOIO JIAHKOIO MIX IPaBOBOI0 HOPMOIO 1 THM
COLiaJIbHUM €(DEKTOM, Ha JIOCSTHEHHS SIKOT0 po3paxoBaHa JjlaHa HopMa. BoHa — pe3ynbTat 3/11iCHEHHS
B JKUTTI BUMOT PEXKUMY 3aKOHHOCTI, a CYKYIHICTh BCiX NMPaBOMIPHHUX [iii — Iie, MO CyTi, BTIJICHHS
[IPaBOBOTO MOPAAKY B CyCcIiabCTBi [2, C. 64]. Ha nymky E. TutoBoi, mpaBoMipHa MMOBEIiHKA I10 IIPaBY
MOXE CIYryBaTd BHM3HAUEHHSM IIO3UTHUBHOI FOPUIWYHOI BimnosigaigpHOcTi [3, €. 112]. TooOro
peanizaiiro HopM IpaBa, MPaBOMIPHY TOBEAIHKY HEMOXKIIUBO YSBHUTH 1 0€3 pealbHOTO MPAKTUYHOTO
3 ICHEHHS! BUMOT 3aKOHHOCTI.

Y n1aHOMy acmekTi 3HAa4YHMH IHTEpeC CTAHOBUTh KOHLEMIsl MPaBONOPSAKY  A.
KpwxkaniBcpkoro. Ha #ioro nymKy, MmpaBOMOpsIOK — II€ peaibHa SKICTh TPABOBOTO JKUTTSA, 1€
MOCTIHHUN  (HOH  KUTTEMSUIBHOCTI  cycmiabeTBa [4, C. 34].Pociiicbkuii mpaBo3HaBelr B.
Ka3akoBTiiyMauuTh MpaBOMOPSIOK SKCTaH pPEATHbHOTO TIPABOBOTO JKUTTA CYCHUIBCTBA, IO
XapaKTepU3yeThCsl MPAaBOMIpHOIO MoBeAiHKOI 11 ydacHHKiB. Jlami B. KozakoB Haromomrye, mio
MIPAaBOIOPSJIOK Tpeda pO3yMITH $K OpraHi30BaHICTb MPAaBOBOrO KUTTS. BiH mnume, mo ixes
NPaBOMOPSJIKY BioOpa)kae SKICHUH CTaH MPaBOBOTO JKUTTSA, IO XapaKTEpU3YEThCS TUM, IO
CYCIUJIBCTBO 1 OUIBIIICTh JIFOJIEH TOTOBI BIATBOpPIOBAaTH CcQOpMOBaHI 1 NIATPUMYBaHI yciMma
PEryasTUBHUMU 3ac00aMU BIJTHOCHHM, MO3UIIii, pOJIi, I[IHHOCTI, a TAKOXX Pe3yJbTaTUBHO YHUHUTH OIIIp
COIIaJIbHO HETaTHBHHUM IIpoIecaM, JisM i oocraBuHam [5, C. 98].

VY 3anpornoHoBaHOMY BH3HAUYEHHI aBTOP BUKOPUCTOBYE TEOPETHUYHY KOHCTPYKLIIO «IIPaBOBE
KHTTS», 3aro3udeny B O. Manbka [6, C. 22-24]. He Bimkuaarouu B MPUHIUII HEOOXITHOCTI PO3BUTKY
MPaBOBOI TyMKH B HaIpsiMi OUIBLIOTO PO3LIMPEHHS MEX MPABOBOI JIMCHOCTI, pa30M 3 TUM BBAXKAa€EMO,
o0 B IbOMY BHUIAJIKYy Ma€ MICIE «TEPMIHOJOTIYHE TMEPEOSTaHHSI» BIJOMOTO SIBHINA IMPAaBOBOI
niicHocti. [IpaBunbHO Bin3Hayae B. bapaHoB, 10 KaTeropiss «IpaBOBE >KUTTS» HaBPsA YU MOXeE
Ha0yTH CTPOTO THOCEOJIOTIYHOTO CTAaTYyCy 1 B CHIIY I[bOTO «3HAUTHU» CBOE JIOT1YHO BHUIPABIAHE MICIIE B
HOHATIIHUX psijiax 3araiabHOI Teopii mpasa [7, €. 22-23].

CripaBzi, npaBONOPSA0K BUCTYNA€E K OPTaHI30BAHICTD 1 K SIKICHUHM CTaH, aje He MPaBOBOIO
KHUTTS, a CyCNUIbHOTO. []e saKicHuil cman came CYCRINbHUX GIOHOCUH, pecylbO8AHUX NPABOM, a4 He
camozo npasa. IIpaBonopsioK — 11€ 3aCHOBAHMWI Ha TIpaBl PeaIbHUI CTaH CYCHUIBHUX BIHOCHH, IO
XapaKTepu3ye CTYIiHb 3aJI0BOJICHHS yYaCHMKaMM LIMX BiJHOCHH HaHpi3HOMaHITHILIIMX IHTEpECiB 1
notpeb. [IpaBomopsAOK € MpakTHYHOIO ab0 pe3ylbTaTHBHOIO CTOPOHOIO TIpaBa, € TIPAaBOM,
peaizoBaHUM y CYCHUIBHUX BIJIHOCHHAX, SKI MiJ BIUIMBOM LIbOTO HAaOyJaM MPAaBOBOIO XapakTepy.
[IpaBomopsiiok — 11e pe3ysabTar Aii mpaBa i yMOB Horo pearnizarii. [loka3HUK cTaHy TpaBOMOPSIKY —
JOTPUMAaHHs 1 BUKOHAHHS MPAaBOBUX HOPM, iX 3aCTOCYBaHHS B CYBOpiM BIANOBIAHOCTI JIO 3aKOHY.
binpiie Toro, mpaBonopsaoK — 1€ HEe IPOCTO CTaH CYCHIJIbHUX BIJHOCHH, a iX SIKICHUW CTaH, MEBHA
npaBoBa sKicTb. T00TO, npagonopsadok — ye cmawn peanizayii i nokasnuxk peanizayii npaea. Lle mema i
niocymox peanizayii, ii Heobxiona ymosa. Ilpasosi npunucu — ye ¢opma, wpuouuHa 000I0HKA
CYCRINbHUX BIOHOCUH, A NPABONOPAOOK — iX Mema i 600HOUAC HeOOXIOHA YMOBA, YUHHUK.

3 orisamy Ha e TBEPIPKEHHS, MOHATTS «IIPABOMOPSIOK» HE MOYKHA OTOTOXKHIOBATH Hi 3
MOHATTSM «IIPaBO», Hi 3 MOHATTSAMM «peaii3allisi MpaBa» 1 «IIpaBOBI BIIHOCHHU», Hl 3 NOHATTAM
«CyCHuIbHI BilHOCMHM». [IpaBonopsaok BHHMKAE 1 (PYHKIIOHYE SIK MapHa 3 MpaBOM KaTeropis, siK
pe3yabTaT CUCTEMHOT'O YPETYyJIIOBaHHS IOPUIMYHUMH HOpPMaMH 1 MPAaBOBUMHU MPUHIUIAMU YaCTUHU
COLIaJIbHUX BIJTHOCHH, $IKI CKJIAJHCS B CyCHUIbCTBI. BiH O3Hayae BHOpPSAKOBaHY, KEpOBaHy Ta



JUHAMIYHY CHCTEMY TPAaBOBHUX BIJHOCHH, 3a JOIIOMOTOI0 SIKMX PEali3ylOThCsl KOHCTUTYIIIHI TIpaBa,
CBOOOJIM 1 3aKOHHI IHTEPECH TPOMAISH Ta IHIIUX YIMOBHOBWKEHHX CYO €KTIB, BHKOHYIOThCS U
JTOTPUMYIOTHCS MTOKJI/ICHI HA HUX IOPUIUYHI 00O0B’SI3KH.
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Honawyx Hamanva Anamonvegna,
enasuwvi cneyuanucm I'Y « Hayuno-npakmuueckuu yeump
npobem yKpenieHus 3aKOHHOCMU U NPpABoONopsoKa
I'enepanvroti npokypamypuol Pecnyoauxu benrapycoy

NHCTUTYT HPABOBOI'O MOHUTOPHUHI'A B 3AKOHOJATEJIbBCTBE PECITYBJIMKH
BEJIAPYCbH

B mocnennue roael MIMPOKOE paclpOCTPAHEHHE B HAYYHOM Cpele, a TakKe Ha IPAKTHKE
MOJIyYMJIO TaKoe€ TOHATHE KaKk «MOHMTOpPUHI». B mpaBoBoil cdepe TepMUH «MOHUTOPHHI
UCIIOJIb3YETCS B PAa3JIMYHbIX COYETAHUAX: «KMOHUTOPHUHT 3aKOHOJIATENbCTBA», \MOHUTOPHHT IIPABOBBIX
aKTOB», KMOHUTOPUHT IIPABOBOT'0 MPOCTPAHCTBA», KMOHUTOPUHT MPABONPUMEHUTEIBHON MTPAKTHUKN,
«MOHUTOPHUHI IPaBONPUMEHEHUS», «IIPAaBOBOM MOHUTOpMHI» U T.1. HecMoTps Ha TO, 4YTO
0003HAaUYEHHbIE TEPMUHBI OXBAaThIBAIOT, Kak TMpaBUJIO, OTIEIbHBIE CTAAUM FOPUINYECKOU
JesTeNbHOCTH, TEM HE MEHee, OOLIMM JJIsl BCeX 3THX MOHATUHN SIBIIETCS ONpe/ielIeHne MOHUTOPUHTa
KaK CUCTEMaTH4YeCKOM, NOCTOSTHHON JIeATEIbHOCTH, CBA3aHHON CO COOPOM M aHAJIM30M HH(QOpMAIUH,
HalpaBIeHHOW Ha HaONIOJCHHE 3a Pa3BUTHEM HCCIEAYeMOro OOBEKTa C ILENIbI0 BBISBICHUS
COOTBETCTBHSI €70 COCTOSIHUS 0’KUJIA€MbIM PE3YJIbTaTaM U OLICHKU €Tr0 Pa3BUTHSL.

AHanu3 Hay4dHBIX TPYJIOB IOKa3bIBAa€T, YTO HA CETOJNHSALIHMI JEHb CO3/1aH OIpPEIEICHHBIN
byHIaMeHT JUIsi  W3Y4YeHMs  Pa3IMYHBIX  aclleKTOB  MOHUTOPUHIA  3aKOHOJAATEIbCTBA U
npaBonpuMeHeHus. B to ke Bpems B PecnyOnmke bemapyck Ha HOpMaTHMBHOM YpOBHE Bce elle He
3aKperUieHbl KOHKPETHbIE cepbl U MOKa3aTelld, B COOTBETCTBUU C KOTOPBIMHU JOJKEH MPOBOAUTHCS
NPaBOBOW MOHHMTOPUHI, HE OIpeNeNeHbl OOBEKThl, CYOBEKTHI, ()OPMBI, CTaJWU, METOAUKA €ro
MIPOBEJICHUS, UHCTPYMEHTapUil (METO/Abl), KPUTEPUHU OLICHKH, CTaTyC pe3yJbTaToB. BmecTe c Tewm,
HECMOTpSI Ha OTCYTCTBHUE B 3aKOHOJATEIbCTBE IIPABOBBIX OCHOB Ul NPOBEACHHUS MOHUTOPUHIA
3aKOHO/AaTeIbCTBA M MPAaBONPUMEHEHUs, Takas paboTa akTUBHO BeaeTcs B pecrmyOsuke. B xadectse
npUMepa MOXXHO TPHUBECTH  OTACNbHBIC  IOJIOKEHMs, COJAep)Kalmecs B OEJIOPYCCKOM
3aKOHOJIaTEIbCTBE.

B vactHocTH, B cTaThe 77 3akoHa PecnyOnuku benapych «O HOpMATHBHBIX MPaBOBBIX aKTax
PeciyOnmku benapych» 3akperieHo, 9TO HOPMOTBOPUYECKHE OpraHbl (IOJKHOCTHBIC JIMIA) U MHBIS



YIOJHOMOYEHHbIE CHEIHalbHbIe OpraHbl (JIMIa) Ha OCHOBE KOHTPOJS, Haa30pa M MPOBEPKHU
peaiv3aliiid HOPMATHBHBIX IPABOBBIX aKTOB, aHAJM3a KajJo0 U OOpalleHHUIl ONpeAesnsaoT KauecTBo,
3aKOHHOCTh ¥ 3((EKTHUBHOCTh JEHCTBUS HOPMATHUBHBIX TpaBoBbIX akToB [1]. Kpome toro, B
OTIENBbHBIX aKTaX HEKOTOPBIX TOCYAAPCTBEHHBIX OPraHOB MOXKHO BCTPETUTh (OPMYIUPOBKH, B
COOTBETCTBMM C KOTOPBIMH JTH OpraHbl JIOJDKHBI TPOBOAMTH MOHUTOPHUHI U  aHAJIH3
3aKOHO/IaTeIbCTBA, PETYIUPYIOLIETO OMpeNeIeHHYI0 UMH chepy OOIIeCTBEHHBIX OTHOIICHUN. Takum
obOpazom, B 3akoHoaarenbcTBe PecryOnuku bemapych IIMPOKO TPUMEHSIETCS  TEHACHIHUS
pErylIUpOBaHMsl OpTraHU3allMd B CMBICIE TpOIecCyalbHOrOo OGOpMIICHHUS TPOBEIACHHS TaK
Ha3bIBAEMBIX TEMaTHUECKUX ((YHKIHMOHAIBHBIX) MOHUTOPUHTOB B PA3IUYHBIX OTpacisX U cdepax
rOCy/IapCTBEHHON JESTeNbHOCTH, OJHAKO HUYETr0 KOHKPETHOTO O TOM, YTO COOOW MpelcTaBiseT
MOHUTOPHHT 3aKOHOJATENbCTBA (MIPAaBOBOH MOHHMTOPUHT), M KaK KOHKPETHO OH JIOJDKEH
OCYILIECTBISTHCS, HE YyKa3aHO. B uTore mnpaBoOBOM MOHUTOPHHI €CIM U OCYIIECTBISETCS, TO
(¢parMeHTapHO M TOYEYHO, OTACIHHBIMH CYOBEKTaMH, MO PA3JIMYHBIM OIICHOYHBIM KPUTEPHSIM U
MOKa3aTeNsiM, 4TO, B CBOIO OUepellb, HEe BCETa MO3BOJISIET 00ECIEUNUTh CONOCTABUMOCTh PE3yIbTAaTOB
TaKOr0 MOHUTOPHHIA U €JUHOO00pa3ne ero NpoBEACHHUS.

Bmecte ¢ TeM OTAenbHBIE 3JEMEHTHI MPABOBOIO MOHUTOPUHTA, K KOTOPHIM, IO HAIlIeMy
MHEHHIO, MOXXHO OTHECTH IOPUAWYECKYI0 U KPUMUHOJOTHYECKYIO SKCIEPTU3bI, NMPOBOJAUMBIC B
OTHOIIIEHUHU KaK MPOEKTOB, TaK M JEHCTBYIOIINX HOPMATUBHBIX MPABOBBIX aKTOB, JOCTATOYHO MOJIHO
yperyJIMpoBaHbl Ha 3aKOHOJATEILHOM YpOBHE [2, 3, 4, 5].

CnemgyeT Takke OTMETUTh, YTO HWHTEHCHBHOCTh Pa3BUTHsI OOIIECTBEHHBIX OTHOILICHUI
BBI3BIBAET MOTPEOHOCTh B MEPECMOTPE M, COOTBETCTBEHHO, COBEPUICHCTBOBAHUU PA3IMUYHBIX cdep,
BKJIIOYAsi U IMPaBOTBOPUYECKYIO (HOPMOTBOPYECKYIO) NEATeNbHOCTh. B 9Toil cBsizu B PecmybOnuke
benapycr B HacToslee BpeMmsi BeIeTCs aKTHBHas paboTa HajJ MHpPOEKTOM HOBOro 3akoHa «O
HOPMAaTHBHBIX MPaBOBBIX akTax PecnyOmuku benapyce». Ilpeanonaraercs, 4To HaleT B HEM CBOE
3aKpeIIeHue M MHCTUTYT IPaBOBOI'O MOHHUTOPHHIA, JAETajbHas PErjiaMeHTaluss KOTOPOTo JOJDKHA
OyzeT ycTaHOBII€Ha OTAENbHBIM akToM [maBbl rocynapctBa (Hampumep, Ykaszom Ilpesugentra «O
MIPaBOBOM MOHHUTOPHUHTEY).

Hapsny c¢ »TuM mnomaraeM, 4yTo B HOBOM 3akoHe «O HOPMAaTHBHBIX IPAaBOBBIX aKTax
PeciyOnuku  benmapych» MODKHBI OyayT HaWTH CBOE€ OTpaXeHHE M TaKWe HEOTheMIIEMbIe
COCTABJIAIOLINE IPAaBOBOTO MOHUTOPHMHIA, KaK MPOTHO3UPOBAHUE MPENOIaraeMbIX MOCIEICTBUN
NPUHATHS (M31aHKs) HOPMATHBHBIX MPABOBBIX aKTOB; OLIEHKA PETYIMPYIOMIETO BO3ACHCTBHS MPOCKTA
HOPMAaTHBHOTO MPaBOBOI0 aKTa HA YCIOBHS OCYLIECTBJICHHUS MPEIIPUHUMATEIbCKON AESITeNbHOCTH;
o0si3aTenbHOE MyONMYHOE (B TOM 4YHUCJIE U OOILIECTBEHHOE) OOCYKIEHHE OTIENIbHBIX IPOEKTOB
HOPMATUBHBIX MPABOBBIX aKTOB U JIp.

Kpome TOro, pa3BuUTHIO HHCTUTYTa IPaBOBOTO MOHUTOpPUHIA OYIET COJAEHCTBOBaTb U
3aKperyieHHe B pa3pabaTbiBaeMOM 3aKOHE BO3MOXHOCTH HPUHATHS (M34aHUS) HOPMATHBHBIX
IIPABOBBIX AaKTOB B MOpPSIKE MPAaBOBOTO 3KCIEPUMEHTA, MPEAINOaraloiero orpaHu4eHne JAecTBUs
HOPMAaTHBHOTO NPABOBOT'O aKTa BO BPEMEHH U ONpPE/IeTICHHON TeppuTOpreit 1 (WiIK) IO KPYTy JIMILL, O
UTOTaM KOTOPOrO0 B KOHEYHOM HTOTre JOKHO OyAeT MPUHMMATHCA PEIICHHE O 11eJIecO00pa3HOCTH
NPUHATHS (M3/1aHUS) TI0 ONPEAETICHHOMY KpPYyry BOIPOCOB HOPMAaTHBHOTO MPABOBOIO aKTa yxe 0e3
OTpaHUYEHUS] €ro JeHCTBUS JMOO JODKHBI OYAyT NPUHUMATHCS HWHBIE MEpHI, HalpaBJICHHBIC Ha
COBEpPILIEHCTBOBAHHE 3aKOHOJATEIbCTBA B COOTBETCTBYIOIIEH cdepe OOIIEeCTBEHHBIX OTHOIICHUHA U
MPaKTUKHA TPaBOTIPUMEHEHUSI.

Takum 00pa3oM, CTaHOBHUTCS OYEBUIHBIM, UTO 3aKpEIJICHHE WHCTUTYTa IPaBOBOTO
MOHHUTOpPMHIAa U €ro DJJEMEHTOB Ha 3aKOHOJATEJIbHOM YypOBHE OyJIeT CIocoOCTBOBAThH
COBEPILIEHCTBOBAHUIO HE TOJBKO IMPABOTBOPUECKOW (HOPMOTBOPUYECKOW) M MPaBONPHUMEHHUTEIHLHON
NesTETFHOCTH, HO TIPaBOBOM cucteMbl PecryOonku benapych B mienom.
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Caoupoe Apmem Mapamoeuu,
cmascep-ucciedosameiib Kageopvl meopuu 20Cyoapcmed
u npasa FOpuouuecko2o uHcmumyma
DI'AOY BIIO «Cubupckuii ghedepanbHblii yHUBEPCUMEN)

O BJIMAHUU KBAJIMOULTUPOBAHHOI'O MOJIYAHUSA ITPABOTBOPYECKOI'O
OPT'AHA HA CTENIEHD BJIATONIPUSITCTBOBAHUA ITPABOBOI'O PEXKUMAS®

Ha cerognamHMii MOMEHT akTyalbHOM NpeacTaBiseTcs pa3paboTkKa KaTeropuH MPaBOBOTO
peXMMa Kak XapaKTEepUCTUKH, OTPAXKAIOLIEH HE TOJbKO HOPMATHBHO 3alpOrpaMMHUpPOBAaHHYIO
IIPaBOTBOPUECKUMH OpraHaMH, HO U peaJIbHYIO CTEeNeHb 00eCIIEYeHHOCTH MpaB U 3aKOHHBIX MHTEpe-
COB CYOBEKTOB B TOW WM HMHOM cepe obmiecTBeHHbIX OTHoIIeHHH. CaMu 1o cebe ropuanuecKue
CpeACTBa, NPUEMBI, CIOCOOBI, METOABI BBICTYNAIOT B TaKOM IOAXOJE K MOHHMAHHIO IPaBOBOIO
peXHMa B KauyeCTBE OCHOBBI, OPHEHTHpA, CHUCTEMbl KOOPIMHAT JUIsl HUCCIEJOBaHUS PEaIbHOTO
COCTOSIHMSI MX UCIIOJIb30BaHUA B MPABOBOM *u3HH [3, c. 119].

[lox kBanmu@UUUPOBAHHBIM MOJYAHHWEM TPAJUIMOHHO TOHUMAIOT «BIIOJIHE OMPEIECICHHYIO
roCylapCTBEHHYIO no3uuuto» [1, c. 75], «HexenaHue 3aKOHOAATENS PETyJIUPOBATH OMIPEIECICHHBIE
OTHOIIEHUSI TIOCPEJICTBOM TpaBoBOM Hopmbel [4, c¢. 15]. HWHbeIMEH cioBamu, cUTyarus
KBAJM(HUIMPOBAHHOI'O MOJYAHUS MPEJCTABISAET COO0M COBOKYIHOCTh YpEryJIHPOBAaHHBIX IMPaBOM
0O0IIECTBEHHBIX OTHOIIECHUIA.

Takoif  mpaBOTBOpUeCKHMH  IHpueM, C  OJHOW  CTOPOHBI,  IO3BOJIAET  CYOBEKTY
[IPaBOPEAIN3ALMOHHON JIEATEIbHOCTH YYECTh CHEHU(PUKY MPaBONPUMEHUTEIBHON CHUTYyallud B
Oonbliiee Mepe, YeM B cllyyae C JAETalbHBIM peryiupoBaHueM. boiee Toro, kBamuduuupoBaHHOE
MOJIYaHHE KaK IOPUAMKO-TEXHUYECKUH MPUEM IMO3BOJIIET KOJIMYECTBEHHO YIPOCTHUTb TEKCT
MCTOYHHUKA [IPaBa, 4TO, B CBOIO OUYEPeb, TO3BOJISET COOIIOCTH MPAaBUIIO, yioMuHaemoe P. Mepunrom:
YeM MeEHblle MaTepuai, TeM Jerde M BepHee moib3oBaThcs uM [2, c. 28-30]. Hecmotps Ha
YIPOILEHUE TAaKOW HOPUIMKO-TEXHUYECKUI INPHEM «HHYEM HE YIPOILIAET TOW MBICIU WU TOTO

6 CraTps moaroToBneHa Npu pUHAHCOBON MOAAEpHkKEe POCCHICKOro I'yMaHMTapHOro HaydHoro ponna npoekt Ne 15-33-
01354.



coJiep’KaHusi, KOTOpO€ OHO JOJKHO 00O3HauaTh, HO OHO BIIMBaeT ero B (opmy, HecpaBHEHHO
YIPOILIAOIIYIO U 00JIErYaroIIyI0 MoJb30BaHue um» [2, ¢. 31].

C npyroii  CTOpOHBI, KBaJU(HUIMPOBAHHOE MOJYAHHE MPABOTBOPUECKOTO  OpraHa
MPEIOCTaBIIAET CBOOOMY YCMOTpPEHHUS TMPABOMPUMEHUTENI0, BBIPAKAIOIIYIOCS B BO3MOXKHOCTH
CO3/1aBaTh KOHKPETHOE MPABUJIO IOBEJIEHUS NIl KOHKPETHOM IPAaBONPUMEHUTEIBbHOW CUTYyallUd Ha
OCHOBAaHUM JIMIIb TPUHIUIIOB MpaBa M HHBIX HOPMATHBHBIX 0000meHuil. B To ke Bpems,
[IPABONIPUMEHMUTENL [JAJIEKO HE BCErJa MHCIOJIb3YeT 3Ty CBOOOAY B IENsAX, IPEANojaraeéMbIX
MPaBOTBOPUYECKUM OpraHoM. boriee Toro, BO3MOXHO 370ynoTpebieHHEe TaHHOW CBOOOMOHN Juis
YIIOBJIETBOPEHHSI COOCTBEHHOTO KOPBICTHOTO HWHTepeca. B  Takoil cHTyanuum HEU30EKHO
HE0OOCHOBAHHOE OrpaHUYEHUE MIPAB U 3aKOHHBIX HHTEPECOB CYOHEKTOB MpaBa.

Takoe 00CTOSITENHCTBO HANPSMYIO CHIDKAET CTENEHb OJIATONPUATHOCTH MPABOBOTO PEXHMMA,
KOTOPBIi HaMM TOHUMAETCSl B PEATHCTUYECKOM AacleKkTe, T.e. OTPa)kalollMM peabHYI0 CTEleHb
00ECTIEYeHHOCTH TIPaB M 3aKOHHBIX MHTEPECOB CyOBEKTOB B TOH MM WHOW cdepe OOIIeCTBEHHBIX
oTHomeHuu [3, c. 119]. [IpaBoBo# pexuM B €ro peaiIMCTUYECKOM MOHUMAHUHU OTpakaeT HE TOJIBKO
HOPMAaTUBHBIE OrPAaHWYEHMUsS] WJIM JbIOTbl, HO U COCTOSHUE pEAJTbHOM BO3MOYKHOCTU WIIHU
HEBO3MOXKHOCTH TIOJIb30BaHMSI IpaBaMH, UYTO U CBUICTEILCTBYET O OJAarompusTHOCTA WIH
HeOJIaronpUsTHOCTH PaBOBOro pexuma [3, ¢. 15-20 ].

[TpuunHON yieMIeHHUs NpaB U 3aKOHHBIX WHTEPECOB CYOBEKTOB IMpaBa, a TaKkKe MPUUHUHOM
CHIDKEHHS CTETEeHH OJaromnpHsATHOCTH TPABOBOTO PEXHMMa peaM3allidl IpaBa, TaKUM 00pa3oM,
BBICTYMaeT HenoOpocoBecTHOE (KOPBICTHOE) OCYIIECTBICHHE JUCKPEIIMOHHBIX MOJTHOMOYHIA
MIPAaBONPUMEHHUTENIEM, YTO, B CBOIO OYepeidb, OOYCIOBICHO YPOBHEM IPABOBOH KYJIBTYphl CaMHX
MPaBONIPUMEHHUTENEH U HOCUTENEH MpaB.

OTcroza ycnenrHasi peaqu3aiysi TaKoro MpaBOTBOPUECKOTO MpHeMa Kak KBaTH(pUIIMpOBaHHOE
MOJIYaHHE TMPABOTBOPYECKOTO OpraHa B JCSITENbHOCTH CYOBEKTOB H B  YCTaHOBJICHHH
OJIaronpusITCTBYIOIIUX IPABOBBIX PEKMMOB peaU3allMy MpaBa 3aBUCUT OT YPOBHsS WX IPaBOBOM
KyIbTYpbl. OTO OOBSCHSETCA CYIIECTBOBAHHEM HEOOXOJUMOCTH TMPHUMEHEHHUS HOPMATHUBHBIX
00001IeHNH TPU HATMYUK KBATU(PUIIMPOBAHHOTO MOJIYaHUs. B cilydae y/10BIE€TBOPUTEIHLHOTO YPOBHS
MpaBOBOM  KYJBTYpPHl Kak TMpaBONPUMEHUTENs, TaK M HOCHUTENsl TIpaB  paccMaTpHUBaTh
KBJIM(ULIMPOBAHHOE MOJIYaHHE KaK YCJIOBHE BO3HHUKHOBEHHUS OTpaHMYEHUS IpaB U 3aKOHHBIX
UHTEpEecOB U (haKTOpa, CHHKAIOMIETO KAayecTBO OJIArONPUSTCTBOBAHMUS IMPABOBOTO pPEKUMA,
MIpeJICTaBIsIeTCsl HEOOOCHOBAHHBIM.
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JESIKI ACIIEKTH PETYJIFOBAHHS I IEPET'YJTIOBAHHSA I'OCITOJJAPCHKOI
JIAJIBHOCTI HA CYYACHOMY ETAIII

l'onoBHUM pe3ynbTaToM Nepexoay €eKOHOMIKM YKpaiHM BiJl MOCTPaASHCHKOI IJIAHOBO-
PO3MOAIIBYOI JO PUHKOBOI HEYXMJIBHO € (DOPMYBAaHHS ONTHMAJIBHOIO JIEPYKABHOIO PEryJIOBaHHSA
eKOHOMIUHUX TporeciB. MaeTbcsi Ha yBasi MeQiHIIisA OTO MOHATTA, sIKa O3HAYa€ BCIO MisIIBHICTH
Jep>KaBHUX OPraHiB 3 YIPaBIiHHSA E€KOHOMIKOIO BIAMOBIAHO 110 CcT. 12 T'ocrmomapchKoro KoJekcy
Vxpaian [1] (mani — I'K). Mexani3m peamizamii # ycmixy B PHHKOBI €KOHOMIIl 3aJ€KUTh BiX
CTBOPEHHS [UId Cy0’€KTa TOCHOJApIOBAHHSA YMOB BHPILIYBaTH Taki MpOOJIEeMH: 3alo4aTKyBaTH
BUPOOHHUIITBO, SIKI TOBapW BHUPOOJATH, B SIKiii KUIBKOCTi, JJS KOTO IX BHUPOOIATH, KOMY iX
peaizoByBaTH, sKi MOCIYTHM Ha/laBaTH, BUKOHYBAaTH poOOTH 1 T. . 3a0e3MeueHHs] LbOTro MpoLecy
3IIHCHIOETBCS 32 00 €KTMBHMMH BHMOTaMH PHUHKOBOI €KOHOMIKH, 37aTHOI IO CaMOpPETYJIIOBAaHHS.
Ponp nepxaBu y IMX BIJHOCHMHAX MOJSArae B ii 3JaTHOCTI CTBOPIOBATH B €KOHOMIL CHPUSATIINBI
YMOBH ISl JOCSTHEHHSI €KOHOMIYHUX 1 COIiaibHUX pe3yibTatiB. Ciix 3a3HAYUTH, MIO Ii €IEMEHTH
(dbopMyBaHHS TMPaBOBOIO PEryJIOBaHHS II€ HEIOCTaTHbO CIPUSIOTh OpraHizaumii Ta 3I1HCHEHHIO
MIMTPUEMHUIIBKOT TISTTBHOCTI.

Ha cboroasi He BCTaHOBJIEHO ONTUMAaIbHOT (POPMU LIJIECTIPSIMOBAHOTO BIIMBY JEP>KaBU Yepe3
CHCTEMY EKOHOMIYHHMX, IPABOBHX 1 aJMIHICTPaTUBHHX METOMIB 3 MeETOI 3ale3rmedeHHs ado
OIATPUMKH THX YH 1HIOIMX EKOHOMIYHUX TIPOIECIB, CTBOPEHHS CIPHUSATIMBUX YMOB JisTBHOCTI
cy0’ekTiB TocmomaproBaHHs. OCTaHHIMH pOKaMH CHCTEMHOTO XapakTepy HaOyBae mporec
HAKOMMYEHHs mpobiem y cdepi ¢opMyBaHHS 1 peanizaiii PeryisaTOpHOI MONITUKH, IO CTPUMYE
PO3BHTOK T'OCIIOIAPCHKOI ISUTBHOCTI, TIEPEIIKOKAE peaizalii KOHCTHTYIIHHOTO MpaBa KOKHOTO Ha
HiANPUEMHUIIBKY TiSIbHICTB. 3 BIMOBIIHOTO POy MPoOieM Cy0’€KTH TOCIOapIOBaHHS CTUKAIOThCS
M1J] 9ac 3ano4aTKkyBaHHs TOCHOJAPChKOl ISIBHOCTI, ii MpOBaJKEHHS Ta NpUMMHEHHS. MeTa nepkaBu
B PUHKOBIH cdepi rocrnoaapchbkoi AisIbHOCTI, K CBIAYUTh TEHICHIIS PO3BUTKY AEp)KaB 3 pUHKOBOIO
€KOHOMIKOI0, HE KOPEKTYBaTH PHHKOBHH MEXaHi3M, a CTBOPIOBAaTH yMOBHW [UIsi HOTO BiJILHOTO
(GYyHKLIOHYBaHHS: KOHKYPEHLisl TOBUHHA 3a0€e3Me4yBaTHCh CKPi3b, 1€ MOXKIUBO, PETYIIOI0YHIA BILTUB
JepXaBu CKpi3b, A€ HEoOXigHO. PazoM 3 TUM OE3KOHTPOJIBHICTH AEpkKAaBU B YMOBAaxX CTAHOBJICHHS
PHHKOBHX BIIHOCUH pyHHY€E MEXaHi3M PUHKOBOI €KOHOMIKH, OOYMOBIIIOE Ti KpU3y.

TakuM 4MHOM, y Cy9acHHX yMOBax Iepeja MPaBOBOKO HAYKOIO MOCTAE HAA3BUYAWHO BaXKIIMBE
3aBJaHHA — PO3POOUTH 1 BIPOBATUTH SKICHO HOBI MHiAXOAM N0 MOOYIOBH JI€BUX MEXaHI3MIB
JIEP’)KaBHOTO PETYITIOBAHHS Ta JEPETYIIOBaHHS TOCIOAAPCHKOI ISIIBHOCTI HAa Cy4acHOMY eTarll
PO3BHTKY.

VY BHpilIeHH] IHOTO 3aBJaHHSI MOKHA BHJAUIMTH JIBa CYTTEBHX HampsMu. [lo-mepie, HayKoBe
OOIpYHTYBaHHS KOHLENTYAJIbHUX 3acajJ NPUHHATTA YHOPABIIHCHKHX pillIeHb LIOJ0 JEp>KaBHOIO
pEryNIIOBaHHS Ta JAEPEryNIOBaHHS TOCIOJApChKOi AISUIBHOCTI Ha Cy4acHOMY eTami po3BUTKY. [lo-
apyre, po3poOKy KOHKPETHUX MEXaHi3MiB peaii3allii oCTaBIeHUX 3aB/IaHb y MPaBOBil MPAKTHUIIL.

["onoBHa cTpaTerist JepKaBU Ma€ MOJIATaTH HE Y MPOTHCTABIIEHHI €KOHOMIYHOI €()eKTHBHOCTI
Ta COLlaJIbHOI CIIPaBEAJIUBOCTI, a B IX rapMoHizauii [2, c. 58].

VYV nanoMy Bunaaky npuiHATHUM € BuzHadeHHs H. O. CaHiaxMeToBOi, 110 pEryiasiTopHa
MOJIITUKA PO3IIIAJAETHCS SK HAmNpsAM JIEPKABHOTO PETYJIOBAHHS TIOJIITHKH, CIPSIMOBAaHMHA Ha
BJIOCKOHAJICHHSI MPaBOBOIO PETYJIIOBAHHS TOCMOAAPCHKUX BIJHOCHH, a TAaKOX aJMIHICTPAaTUBHHUX
BITHOCHH MDK PEryJIsTOPHUMH OpraHamu a®o iHIIMMHU OpraHaMu Jep:KaBHOI BJaau Ta cy0’eKTaMu
TOCIOJAPIOBAHHS, HEAONYLIEHHS NPUHHATTA €KOHOMIYHO HEJOLUUIBHUX Ta Hee()EeKTUBHUX
PEryJasSTOPHUX aKTiB, 3MEHIIEHHS BTPYYaHHS JEpXKaBH Yy JISUIbHICTH CyO’€KTIB TOCIOAAPIOBAHHS Ta
YCYHEHHs NEpeIIKOJ JUIsl PO3BUTKY TIOCIOAAPCHKOI MAISTIBHOCTI, IO 3A1MCHIOETBCS B MEXax, y
MOPSJIKY Ta croci0, BctaHoBIeHUX KoHCTHTYIII€EO Ta 3akoHamMu Y kpaiuu [3, ¢. 85].

I3 ananizy 3MicTy 1 HaPsAMIB JE€PKaBHOI PETYJISATOPHOI MOJITUKHA TOCIOAAPCHKOI AISUTHHOCTI,
BU3HAYEHUX Yy HOPMATHBHHMX aKTax, MOJKHA 3alpolOHYBaTH TaKe TOHSATTS JeperyJtOBaHHS:
Oepezyntosants — 11€ GOPMYITIOBAHHS ONTUMAJIBLHOTO CITIBBITHOIICHHS] MK pUHKOBUMH MEXaHI13MaMHU
1 Jep>KaBHUM pPETyJIIOBaHHSAM TOCHOAAPCHKOI  AISUTBHOCTI MpH OOMEXEHHI BTPY4YaHHS JEPKaBU Y
JUSTTBHICT CyO’€KTIB TOCIOAAPIOBAHHA 3 METOI0 HIBEJIOBAHHS aMIHICTPATUBHUX EKOHOMIYHHX,
NPaBOBUX Ta IHIIMX MNEPEIIKOJ Ha LUIAXY PO3BUTKY PUHKOBOI EKOHOMIKM. MaloThCsi Ha yBasi



MEPEIIKOIM, TTOB’SA3aH1 13 TOYAaTKOM T'OCIOJAPCHhKOI AISUTBHOCTI, JOCTYIIOM JI0 OCHOBHHX PeCypcCiB
€KOHOMIYHOI aKTHMBHOCTI; CHpPOIICHHS MPaBWJ, IOB’S3aHUX 13 PEryJIIOBaHHAM TOCHOJAPCHKUX
BIIHOCHH 3 OpraHamMd Jep>XaBHOI BJIaJM Ta MICIICBOTO CAMOBPSAyBaHHS, 3a0e3MEUYCHHS
ONTHMAJIBHOCTI, CTAOUIBHOCTI, TJIACHOCTI Ta BIJACTEKEHHS PE3YJBTATMBHOCTI Ta 3a ii HACIiIKaMHu
MEPETJISI]T PETYIATOPHUX aKTiB.

OmauM 3 HampsMiB ONTHMI3allii TMPaBOBOTO PETYJIIOBAHHA CEKOHOMIYHMX BIJIHOCHH 1
JeperyIIOBaHHS € BHU3HAYCHHS MEX JIEPKABHOTO BTPYYaHHS B TOCHOJAPCHKY MisUTBHICTB.
besnocepenne BTpyuaHHS Jep)KaBU, OpraHiB JepKaBHOI BJIaJd Ta OpraHiB  MICIIEBOTO
CaMOBpSITyBaHHS y TaKy JisUTbHICTh MOXKE 3/IIHCHIOBATHCS JIMIIE HA TIJCTaBi, B MEKaxX MOBHOBAXKEHb
Ta y cmocid, Bu3HaueHUX KOHCTHUTYIi€I0 Ta 3akOoHAMU YKpaiHH, 10 3a3HAa4eHO y 4. 3 cT. 8 1
BU3HAUEHO TAKMMHU JIBOMa IapaMeTpaMu: KOHTPOIb HaJl TOCIOJAPCHKOI MiSUTBHICTIO MUITXOM
nepkaBHOI peectpariii 11 cyO’ekTiB 1 BH3HaYeHHS cdep ACp)KaBHOTO KOHTPOJIIO 1 Harsiay 3a
TOCIOIAPCHKOI0 MisuTbHICTIO. LI cepr MismpbHOCTI HaJekKaTh IO THX, SIKI 3TigHO 3 M. 7-9 4.1 cr. 92
Koncturynii Ykpainu BU3Ha4ar0ThCsl BUKIIFOYHO 3aKOHAMHU [4].

JIJist BMOCKOHAJICHHSI JIEP’KaBHOTO PETYIIOBAHHS TOCIOIAPCHKOT JISITBHOCTI Ta 3a0e3rneueHHs
rapaHTyBaHHS KOHCTHUTYIIHHOTO MpaBa KOXHOTO TPOMAaJsHHHA HAa MIANPUEMHUIIBKY TiSIIBHICTD,
HEJOMYIIEHHST TOPYIICHHS IhOT0 TMpaBa IOBMHHI OyTW HACTYNHI HANpsSMU: YCYHCHHS
HEOOTPYHTOBAHUX MIACTAaB JJIsA 3AIMCHEHHS 3aXOiB JEP)KaBHOTO HArsAay (KOHTPOJ) OpraHaMu
JIepKaBHOI BJIAJIM Ta OpPTaHaMU MICIIEBOTO CaMOBPSIyBAaHHSI, CIIPOIIEHHS JO3BUIBHOI CHCTEMH Ta
MiHIMI3aIis BHUAIB TOCIOAAPCHKOI MisUTBHOCTI, IO TMiUIATAIOTh JIIICH3YBAHHIO; YIOCKOHAJICHHS
CUCTEMH OIOJATKyBaHHS, 30KpeMa, IUITXOM CKOPOYEHHS KITBKOCTI BH[IB TOJATKIB, 300piB,
CIPOIIEHHS AaJMIHICTPYBaHHS TOJATKiB, 300piB, pedopMyBaHHS 3aKOHOJABCTBA 3 MHTaHb
OTIOJIATKYBAHHS ITOJAaTKOM Ha JOJaHy BapTiCTh; 30UIbIICHHS (PIHAHCOBO-KPEIUTHOT MIATPUMKH IS
CTUMYJIIOBaHHSI PO3BUTKY MiAMPUEMHUIITBA; HEAOMYIIEHHS HEMPAaBOMIPHOTO BTPYYaHHS JAEpPKaBHUX
OpraHiB Ta OpraHiB MICIIEBOIO CAMOBPSIIyBaHHS Y AISUIbHICTh Cy0’€KTIB TOCHOIapIOBAaHHS.
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O/J1HA 13 OCUOBEHHOCTEﬁ PA3BUTUA
IOPUJNYECKOUN HAYKHU BCCP B 20-x rr. XX B.

B cBs3M C AeATENBHOCTBIO OOIIECTBEHHBIX TOBAPHINECTB (UIOMATOB W (UIOPETOB B
BuneHckoM MMIIEpaTOPCKOM YHUBEPCUTETE M Y4acTHsl €ro CTylneHToB B BoccraHuu 1830-1831 rr.
Huxonaii II 3akpeut yauBepcuter. C TOro BpeMEHH MPOCHOBI T'PaIoHAYAIbBHUKOB Psiia 0EJI0PYCCKUX
TOPOZIOB OTKPBITH BHICIIME y4eOHBbIC 3aBECHHS Ha TEPPUTOPUU OENOpyCCKUX TyOepHHH LApCKUM
MIPaBUTENIBCTBOM MOJAepkKaHbl He ObUIH. EcTecTBEeHHO, HE pa3BUBajaCh HayKa B Kpae, B TOM UHUCIIE U
IOPUINYECKasl.



OTtkpeiTHEe benopycckoro rocygapcTBeHHOTo yHuBepcutera B 1921 r. moTpe6oBano HaydHBIX
KaJIpoOB, BKIItoYas 1opucToB. [Jy1si paboThl Ha MPABOBOM OT/IEJICHUH ObLTN MPUIJIAIIECHBI KaK U3BECTHBIC
OIBITHBIC YYEHBIE C JOPEBOJIIOLMOHHBIM CTaXeM, Tak U Moiojsle: mpodeccop A.B. I'opOynor
MPOBOAMII 3aHATUS MO aIMUHUCTPATUBHOMY U pabouemy mpaBy, npodeccop B.B. Upenun — mo
UCTOPUU WHCTUTYTOB YacTHOro mpasa, npodeccop B.H. IllupaeB — mo KpuMHHAIBLHOMY MpaBy U
nporueccy, npodeccop B.H. JlypaeHeBckuii — mo rocyaapcTBEHHOMY IpaBy OypiKyas3HBIX CTpaH,
npodeccop Kpapuenko — mo MexayHapogHomy mpaBy [1, c. 234, 236, 237, 239], npodeccop B.U.
[Tnuera — o ucTopum HapoHOTO X035HcTBa benapycu u 6enopycckomy npasy, noteHt C.M. ['oxman
— 1o oO1ei Teopuu npasa u ap. [2, ¢.123 — 126, 128]. Oguu u3 Hux npudsuin u3 Poccun, npyrue —
13 YKpauHbl.

[ToaTromy onHa M3 ocoOeHHOCTEH pa3BUTHS opuanuYecKoil Hayku B bemapycu 20-X ronos
COCTOsJIa B CTAHOBIIEHWH HOBBIX HAayYHBIX COOOIIECTB, MHOTHE YJIEHBI KOTOPBHIX HE ObUIM JIMYHO
POXKIEHBI 371€Ch U HE CBsI3aHbl ¢ HeW. TeM He MeHee OHM BHECIM BECOMBIN BKJIAJ B Pa3BUTHE Kak
IOPUANYECKON HAyKH, TaK W IOpUIUYECKOro oOpaszoBaHus pecnyOnuku. J[ns Hux benmapych crama
BTOPOM pOJAMHOW. X METOJOJOTrMYECKHE MOAXO0Abl SBHJIMCh OCHOBOM IJI1 BOCIPHUSITHS U PAa3BUTHUS
MOJIOIOM HAy4YHOU CMEHOM.

Onun u3 Hux — Muxaun Ocunosud ['peaunrep (16.12.1867, I'epmanus - 23.1.1936, benapycs)
— JOKTOp IOpUAMYECKUX Hayk, mpodeccop (1922), akamemuk bemopycckoit AH (1928). Ilocne
3aBepiieHus yueOnl B [lerepOyprckoM yHMBEpPCHTETE MPEMNo/IaBall B BBHICIIUX YYEOHBIX 3aBEJICHUSAX B
Tapty, Prire, CeBocTononu, Cumdepononu, Xapskose. 3ateM padora B BI'Y, MHcTHTyTE COBETCKOTO
ctpourensctBa U npasa [{UK BCCP, Unctutyre coetckoro mpasa Hapkxomara roctunuun BCCP,
HUM coserckoro crpoutenbctBa u mpaBa benAH, HWuctutyre ¢umacodpum u  coBeTCKOro
ctpoutenscTBa benAH.

B ClI0’)KHBIX YCIOBHSX COBETCKOTO BPEMEHMT, KOTJa BIAaCTh CTPEMMIIACH LICHTPAIM3UPOBATh U
MOJIHOCTBIO YIIPaBJISITh HAyKoO#, Korja Hayanach ee MoJuTu3auus u uaeonorusanus, M.O.
I'puauHrep, Kak McciaenoBarelnb I'PaXkIaHCKOIO IpaBa, OCTAJNCS BEPEH HAyKe M apryMEHTHUPOBAHO
BBICKa3bIBaJl CBOM B3IJISI/IbI, KOTOPbIE, MHOTJA, PACXOJWINCh C OQHUIMAIBbHBIMU. XapaKTepHa, YTO
MHOTHE CBOM Hay4YHbIe paOOTBI OH 3aBepIIAeT KPATKUM 0030pOM Ha PYCCKOM M HEMELIKOM si3bIKax [3,
c. 1-76].

OpnHa u3 ero padoT MoCBsIEHa CTAHOBJICHHUIO M PA3BUTHIO HACJIEACTBEHHOIO IIpaBa. AHaIU3 ee
MIOKAa3bIBAET, UTO aBTOP XOPOIIO BIaJie] HapaOOTKaMH €BPOIEHCKUX YUYEHBIX MO ATOM mpobieme. B
YAaCTHOCTH, TOJAJEPKUBAET MBICIb HEMELKOro ydyeHoro mnpodeccopa JI. Benrepa o0 cnaGoii
pa3paboTKe B COBETCKOM TI'paXkJlaHCKOM KOJIEKce HacyieJcTBeHHoro npaBa. M ['mauurep cmeno mo
TOMY BpEMEHHU 3asBIII€T, YTO «CHaJ4yblHHae IpaBa 3’Ayisdelnia TaliHOHM, sKas calpblsulizMam
NPBIHIBINOBA HE MpbI3Haenua». W moakperuisier cBoe MHeHue TeM, uto «Jlpkpartam LIBK ag 27
kpacagika 1918 roga siHo O6buT0 ckacaBaHa». OHAKO ¢ Pa3BUTHEM HOBOM SKOHOMHUYECKOM MOJIUTHUKU
peaIbHOCTh 3acTaBUJIa BO3BPATUTHCS K pacpabOTKe HOPM HACJEICTBEHHOrO IpaBa, TeM 0ojee, 4To
IUTaH TIOCTPOUTD «Y aJIHY XBUTIHY CalbIsUTI3M MPBIILIIOCS MakiHyb» [4, ¢. 36].

UToOBI aKIEHTpUPOBATH BHUMAHUE 4YHUTATENsl Ha OTOM mpobjemMe, aBTOpP OCYIIECTBISET
CpaBHUTEIbHO-TIpaBoBOM aHanu3 cT. 81 Kozgekca 3akoHOB 0 Opake, cembe u oneke BCCP co crt. 46
Konekca 3akoHOB 0 cembe, omeke, Opake W 00 aktax rpaxmanHckoro coctosaus YCCP 1926 r., u
3J1€Ch ’K€ MIPUBOJUT B3IJISIIbI HEMELKHUX yUEHBIX-IIUBHUIINCTOB.

Tako# ke moAX0J B OTHOIICHWH YTOJOBHOTO MpaBa OCymiecTBiseT mpodeccop Banepuan
Huxonaesuu Illupsie (15.4.1872 r., Spocnasns — 3.11.1937 r.). C oxoH4yanuem JleMHIOBCKOTO
IOPUAMYECKOTO JIMIEes 3alIUTUI MAarucTepCKylo, a 3aTeM JOKTOPCKYIO JTUCCepTaluu, MPEenojaBajil B
nunee, npeoOpa3oBaHHOrO Moxxke B SpocmaBckuit yHusepcurer. C 1923 r. cran paborate B
benopycckoM rocy1apcTBEHHOM YHUBEPCUTETE.

B cBoeii kpynHoii padore «KpsiminaneHbl kKog3kc BCCP» on ananmusupyer «OCHOBHBIE
Hayana yrosioBHoro 3akoHojaresnbctBa CCCP» 1924 r., yromoBubie konekchl bBCCP, PCOCP u
YCCP. B.H. [llupsieB He cornamaercss ¢ uaeeil «OCHOBHBIX Hadajl YroJOBHOTO 3aKOHOAATEIbCTBA
CCCP» 00 ommacHOM COCTOSTHUW JIMYHOCTH, TTO3BOJISBIIEH KapaTh HE TOJIHKO 32 BHHOBHOE JCSTHUE, HO
1 32 MIOTEHIMAJIBHYIO OIMACHOCTH JINLA B CUJIY CBSI3U €0 C IPECTYIHON CPEOi WK MPUHAJIEKHOCTH
K CBEprHyThIM KilaccaM. OH, B YaCTHOCTH, MHCAJ, YTO KOT/Ia «Yy PYCKIM JIap3BaIIOLBIHBIM MpaBe 1 Y



Cy4JacCHBIX 3aXO0JIHEEeYpaneicKiX KoJIPKcaxX KppIMiHAIbHAS aKa3HACIb Oyayella Ha MPBIHIIBITE BiHBI 1
HeOsICIIeYHbl CTaH Mae 3HAUYDHHE JanayHsIbHAe Ja TajJoyHara acHaBaHHS aJIKa3HacIll, TO ¥ Cy4acHbIM
CaBeIIKIM MpaBe Ha3zipaela TIHIPHIBIA aIMOBIIIIIA aJ] CTAPBIX YCTOSAY KpbIMiHaJbHAra mpaBacyiass i
nabyaaBaip cictToMy Mep 0apainpObl ca 3j7aublHHACLIO Mepil 3a Yc€ Ha MpbIKMelle HebscreyHara
cTany, 3 30epax3HHEM, a/IHaK, 1 paHeHai TpaablbliiHai mady/0Bbl KppIMiHAJIBHAHN aaka3zHacLi» [5,
c. 71].

Jlaxxe 3Tu mpuMepbl TOBOPSIT, C OJHOM CTOPOHBI, O IIMPOKOM JHAr030HE MO3HAHUI aBTOPOB, a,
C JIpYrod CTOPOHBI, CPaBHHUTEIHHO-TIPABOBOW TMOJXOJ HCCIEIYyeMbIX TEM IO3BOJSI UM clejaTh
apryMEHTHpPOBaHHbIE HAay4HbIE€ BBIBOJBI, a HAa JOTOH OCHOBE W CBOM MPEUIOKEHUS TI0
COBEpIICHCTBOBAHMUIO OTpacyieil mpaa. Takoil moaxod — XOpOUIMWA MpUMEp Il MOJIOJOW HAaydyHOH
CMEHBI.
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KAHOUOAam 10puOUYHUX HAYK, OOYeHm

PO JOCBIJ 3AKOHOJABYOI'O 3ABE3IEYEHHS MPO®ECIMHOI
JIAJIBHOCTI OPUCKOHCYJIBTA (ITPABOBOI'O PATHUKA)
B PECITYBJIIII ITOJIBIII

[TopiBHIOIOYM TIpaBOBE peEryJIOBaHHS IsVIBHOCTI FOPHCKOHCYJBTIB YKpainu 1 PecmyOmiku
[MTonpmii cmij 3poOMTH BUCHOBOK Mpo HacTymHe. [IpaBoBe cTaHOBHINE IOPUCKOHCYIBTIB B YKpaiHi
PETYIIOEThCS HE HA 3aKOHOJABYOMY DiBHI, a MiJ3aKOHHUM aKTOM — 3araJbHUM TIOJOXKEHHSM TIPO
IOPUIIMYHY CIIYKOy, MIHICTEPCTBI IHIIMX OpraHiB BUKOHABYOI BJIAJH, JEPKABHOTO IMiANPHUEMCTBA,
ycTaHoBU Ta opranizaitii. [1]. TIpote, 11e MONOXKEHH HE PETyJIO€ AiSUTBHICTh FOPUCKOHCYIIBTIB, SIKI
3a0e3MeuyloTh OpUINYHE OOCIYrOBYBaHHS MIANPHUEMCTB HE JIEpXKaBHOI (POPMH BIIACHOCTI Pi3HUX
rary3ed exkoHoMikd Ykpaiam. I[luM TOMOKEHHSM KOHKPETHO HE BH3HA4YeHO IIpaBa Ta
BiJIMOBIAANILHICTh IOPUCKOHCYIIBTIB, 32 HE HAJIE)KHE BUKOHAHHS 00OB’S3KiB Mepei0adeHnX JOrOBOPOM
PO IOpHUIUYHE 00CITYrOBYBaHHS a00 MOJ0KEHHAM (IHCTPYKIIIEIO) TTPO FOPUCKOHCYIIBTA TOIIO.

VY 3B’A3Ky 3 BHKJIAJEHUM OyJi0 MpOaHaJi30BaHO, SIK 1€ MHUTaHHS BupimeHo y PecryOmimi
[Tonmpmia Ta BHECEHO BIAMOBIAHI MPOMO3MII IMIOJ0 YAOCKOHAJICHHS IPAaBOBOTO PETYIIOBAHHS
TisUTBHOCT] FOPUCKOHCYJIBTIB B YKpAiHi.



VY Tlonbmil mpaBoBa JOMOMOTa IOPUINIHUM Ta HI3UIHUM 0c00aM 3a0e3Meqy€eThCs TPaBOBUMHU
pajHUKaMH (FOpPUCKOHCYJIbTaMM) Ta aJBOKaTaMU. 3YNMHMMOCH Ha JIOCBiJI IIPABOBOTO PEryJIIOBAHHS
TisUTBHOCTI TIPAaBOBHUX PAJHUKIB (IOpUCKOHCYNbTIB) B Ilombi, sika 3a0e3neuyeThest 3akoHoM [lombimi
«IIpo npaBoBHUX pagHHKIB» [2].

BigmoBigHo mo crarti 6, po3auty 2 3akony llomemii «IIpo mpaBOBHX pagHUKIB» ITiJT
npodeCiiHO0 AISUTBHICTIO MPABOBOTO PAJHHMKA CIIIJI PO3YMITH HaJaHHs IMpaBoBoi gomomMord. lle,
30KpeMa, B HaJaHHI IOPUAWYHMX KOHCYJBTAIlil, CKIQAaHHI IOPUAWYHUX EKCIEepPTH3, OINpPAaIlOBaHHI
MIPOEKTIB 3aKOHO/JABYMX aKTiB, y4acTh B CYJOBHX IpoOIlecax Ta B MPABOBiH POOOTI yCTaHOB 1 1HIIMX
cy0’€eKTax rocrolaproBaHHs.

[IpaBoBHii pagHUK 3IIHCHIOE CBOIO NMPOQeciiiHy MiSIBHICT, Y paMKaxX TPYIOBHUX BiJTHOCHH.
Takox Taka AiSUTBHICTD 3AIMCHIOETHCS HA IMiJICTaBl MUBUTFHO-TIPABOBOI YTOH, Y KOHTOP1 IOPUANIHOTO
pagHMKa Ta B HUBUIBHOMY BIAKPUTOMY a00 3aKpUTOMY TOBAPHMCTBI 3@ BUKIIOYHOIO YYacCTIO ITPABOBUX
palHUKIB i aIBOKaTiB, 800 B KOMaHIUTHOMY TOBAPHUCTBI, Y SIKOMY BKJIQJIHUKaMH € BUKIIOYHO PABOBI
panHUKK ab0 MpaBOBI PaJHUKU Ta aJABOKATH, IPU YOMY BUKIIOYHMM HPEAMETOM JiSIBHOCTI TaKUX
TOBApPHUCTB € HAJJAHHS ITPABOBOI JOMIOMOTH.

IIpaBoBuil pagHMK HaAlJIEHUH NpPaBOM HaJaBaTH MPABOBY JONOMOry (i3WYHUM ocobam
TITBKH B paMKax 3[idCHEHHS NpodeciiiHOi IisIbHOCTI, y KOHTOPI MPaBOBOTO paaHuMKa abo B
TOBapHCTBaXx, 6€3 0JJHOYACHOTO NepedyBaHHs B TPYAOBUX BIIHOCHHAX.

OO0csT TpaBOBOT JOTIOMOTH, CTPOKH Ta YMOBH 11 HaJIaHHS, a TAKOXK OTUIATa BU3HAYAIOTHCS Ha
IiJICTaB1 3aKJIFOYCHOTO JOTOBOPY.

[paBoBuii pasHUK, KW 3IHCHIOE TIPOQECiiHY TIsUTBHICTD y paMKax TPYJIOBHX BiHOCHH, 00iiMae
CaMOCTIHHY TIOCay, MiAMOPSIKOBAaHUN O€3MoCcepeIHbO KEPIBHUKOBI CTPYKTYPHOI OJWHUIN. SKIIo B
CTPYKTYpPHIM OJWHUII TpaMmoe ABOE ab0 OimbIlle TPABOBUX DPAJHHUKIB, TOMY OJHOMY 3 HHUX
JOPYYAETHCS KOOPJAMHALlIS MPAaBOBOT JOMOMOTH B LI OAUHUIN. Y AepKaBHOMY ab0 CaMOBPSITHOMY
oprati NpaBOBUN paJHUK 3/1MCHIOE IPaBOBY JONOMOTY B MiJIpO3AUIl a00 CTPYKTYpHIH OAMHMII, Y
Oropo, Bijaiai abo Ha oKpeMiil mocani 3 IOPUAMYHUX MMUTaHb, sIKa 0€3M0CePeIHbO MiJIOPsAIKOBaHA
KEpIBHUKOBI IIbOTO OpraHy. ¥ JepKaBHOMY OpraHi IpaBOBUM paJHUK MOXE MPaIIOBAaTH TaKOX 1 B
1HIIIOMY OKpEeMOMY MiApO3/1iJ1i a00 CTPYKTYPHiN OJMHUII Ta OYTH MIANOPSIAKOBAaHUM KEPIBHUKOBI.

[IpaBoBuii paHUK MiJ Yac BUKOHAHHS Npo¢eciiHUX il KOPUCTYETHCS CBOOOIOI0 CI0Ba Ta
NUCbMa B MEXKaxX, BU3HAUEHUX TIOJOKEHHAMM IOJbCHKOI'O 3aKOHOJABCTBA Ta OOIPYHTOBAaHOI
HEOOX1JHOCTI.

[IpaBoBuii pagHUK 3000B'A3aHUN CaMOYCYHYTUCSA BijA 3JiIHCHEHHsA npodeciiHux il y
BJIaCHIM crmpaBi ab0 B TOMY BMMAJAKY, SIKIIO MPOTUBHUKOM CTPYKTYpPHOI OJMHMIN, sIKa Hajaia
oMy TOBHOBa)XEHHS € IHIIA CTPYKTYpHAa OJMHHULS, Yy sKii BiH mparoe, a0o, SKIIO CHpaBa
CTOCYETBCSI CTOPOHH, 3 SIKOIO BiH IepeOyBae B TaKuX BIJIHOCHMHAX, IO MOXYTh MaTH BIUIMB Ha
pe3ynbTaT ClpaBy.

[IpaBoBuii pagHUK, AKUN 371 CHIOE TpodeciiiHy AISIBHICTh B paMKax TPYAOBHUX BITHOCHH,
Ma€ MpaBO OJHOYACHO MPALIOBATH B OJHIN 1 Oiibllle CTPYKTYpPHUX OJUHUIAX Ta OUIbLI, HDK Ha
onHy craBky. Jlo po0Oodoro dacy mpaBOBOTO paJHUKa TAaKOX 3apaxOBYETHCS 1 TOM dYac, SIKUH
HEOOXIAHUIM HoMy Il MOJIaroJDKEHHS CHpaB 3a MeXaMu NPHUMIIICHHS CTPYKTYPHOI OAMHMIIL,
0COOJIMBO B CyJlax Ta B IHIIMX OpraHax, a TAKOXX Yac, HEOOX1THUM JJIS TMATOTOBKHU /10 3ralaHuX JiH.
Po6ounii yac mpaBoBOTO pajHUKa B O(]ici CTPYKTYpHOI OAMHHUILI HE MOXKe OyTH MEHIINUM, HIXK ABI
'ATUX poOOYOro yacy, BU3HAYEHOTO B JOTOBOPI, YKIIaJJIEHOMY 3 TPAaBOBUM PaTHUKOM.

[IpaBoBUil paJHUK Mae MpPaBO BIJIMOBUTHUCS BiJl HAJaHHS MPABOBOI JOMOMOTH 3 BaXXJIMBUX
npuunH. [IpaBOBWI paaHWK, BIAMOBISIOUMCH BiJl TOBHOBa)KE€HB, PO3PUBAIOYM TOTOBIp TIPO
BUKOHAHHS MPaBOBUX poOiIT abo yroy-3aMOBIIEHHS, 3000B's3aHUI MPOBECTH BC1 HEOOXiaH1 1ii Ass
TOro, o0 HaBeJeHa OOCTaBMHA HE MalJla HEFaTUBHOT'O BIUIMBY Ha MOAANBIIUN mepedir cripas, sKi
BiH BeJie.

BapricTe mpaBoBOi JOMOMOTH, HaJaHOI NMPABOBHM PAJHUKOM 3a JOPYYCHHSM JEp)KaBH,
BIJIIKO/IOBYEThCS Jiep:kaBoto. JlepkaBoro Ionbiia nepeabadeHo CTUMYIIIOBaHHS MpPaBOBOI Mpari
[IPaBOBOTO pAaJHUKA, SKUW 3AIHCHIOE IOPUIUYHY MpodeciiHy IisIbHICTh Ha MiJCTaBl TPYIOBHUX
BIJIHOCMH Ma€ MpaBO Ha OIUIATy Mpalli Ta iHIII COIliaJbHI JOMOMOTH, BHU3HAauU€HI KOJEKTHBHUM
TPYZIOBHUM JIOTOBOPOM a00 MOJIOKEHHAMH MPO OIUIAaTy Mpalll IpaliBHUKIB, 10 € 000B'I3KOBUMU B



CTPYKTYpHIN OJIMHUII, y AKIM MpaIroe mpaBoBUM pagHuK. /[aHa 3apo0OiTHA miiaTta HE MOXe OyTH
MEHIIIOK0, BiJ 3apo0iTHOI TuIaTH, 10 nependadeHa sl ocaay TOJIOBHOTO crelianicTa abo iHIoi
nocaau, npupiBHAHOI 10 Hei. [IpaBoBUil pagHUK Mae MpPaBO HA JOJATKOBY OIUIATY B PO3Mipi HE
MeHII sK 65 % BiJ BapTOCTI NpPEICTaBHULTBA B CyJi Ti€l CTOPOHU, Ha KOPUCTh SKOi OyiIu
MPUCYJKEH1 KOIITH, BU3HAHI 32 HEIO B PE3yJIbTATi YKIAJCHHS YrOJH, MHUPOBOI YrOJIu, MPUHHATTS
pillleHHsI 1HO3eMHHMM apOiTpakeM a0o B pe3yJbTaTi BUKOHAHHS PIlIEHHS CyAy, SAKIIO 3raaaHi
KOIITH OYJU CTATHYTI 3 MPOTWICKHOI CTOPOHH.

Y nepkaBHUX OJHMHUIAX OFJDKETHOI cepru KOHKPETHHH pO3MIp Ta CTPOKH BHILIATH
3apo0iTHOT TJIATH BU3HAYAOTHCS IUBITLHO-TIPABOBOIO YTOJIOK0.

LlikaBoIo € MpaBoBa HOPMa IIPO Te, IO Ha miAcTasi crarTi 228 3akony INonemi «IIpo npaBoBux
palHUKIB» MPAaBOBUH PaJHUK (FOPUCKOHCYIBT) MiJuIArae 000B’ I3KOBOMY CTPaxXyBaHHIO BiJ IMBUTBHOT
BIJIMOBIIAJILHOCTI 3a KOy, 3aBJaHy HUM IIiJ] YaC BUKOHAHHS MPOQeCiiiHOT MIsTTbHOCTI P HaJaHHI
IOPUIMYHUX KOHCYIbTAIliH, CKIIalaHH] IOPUANYHHUX eKCIIEPTH3, OTIPAIIOBaHHI IPOEKTIB 3aKOHOIaBYMX
aKTIB Ta y4acTi B CyJIOBHX ITpoliecax i poOOTi B yCTaHOBAX.

Takuit moceix cnmif 3amo3u4YuTH YKpaiHOK. AJpKe B 3araJbHOMY TOJIOKEHHI MPO IOPUANYHY
ciy0y MiHICTEpCTBa, IHIIOTO OpPraHy BUKOHABYOI BJIAJH, JCPKABHOTO IiIPHEMCTBA, YCTAaHOBH Ta
opranizamii YkpaiHu He miepen0aueHo po3Mip OIUIATH FOPUCKOHCYIBTIB, 000B’SI3KOBE CTpaxyBaHHS Bif
IUBLUIBHOI BIIMOBIMATBHOCTI 3a IIKOAY 3aBJaHy NpHU 3MIMCHEHHI OPUIAMYHOTO OOCITyrOBYBaHHS
IOpUIUYHUX 0ci0 Tomo [1].

Bukopucmani oxcepena:

1. 3acanvne nonodicenns npo wpUOUYHY cyrHcOy MiHiCmepcmea, IHUo20 Op2any 6UKOHABYOI 61a0U,
oepoicagnozo nionpuemcmea, ycmanosu ma opzauizayii: Ilocmanosa Kabinemy Minicmpie Yxpainu

6i0 26.11.2008, Ne1040 // VK. — 2008. - Ne238. — 18 epyous.

2. Ilpo npasosux paouuxis: 3axon Ilonvwi 6i0 06.07.1983 poxy // Banuyk O., [lemxosa M. IIpasosa
donomoea: 3apyoidicHull 00c8i0 ma nponosuyii 011 Ykpainu // Llenmp nonimuxo-npagosux pegopm.
Buo-60 «@axmy. — Kuis. — 2004.
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Tpyw Mapma Izopisna,
acnipanm xagheopu aominicmpamuero2o ma inancogozo npasa JIbeiecbk020 HAYIOHANILHO2O
yHigepcumemy imeni leana @panka

INIACTABA CYJOBOI'O PIIIEHHSA B AAMIHICTPATUBHOMY ITPOLECI

3 TOYKHM 30py 30BHIIIHBOI BU3HAUEHOCTI CYAOBE PIIIEHHA B aJMIHICTPAaTHUBHOMY IpoOlIeci
MOBUHHE MAaTU IEBHE IMPOLECYAIbHO-JOKYMEHTAIbHE O(QOPMIICHHS, fKEe 1 € HOro 30BHILIHBOIO
dbopmoro. IlpouecyanbHuil JOKYMEHT — CYAOBE PIIIEHHS € CHOCOOOM Matepiamizaiii, iCHyBaHHS
3MICTy CYJIOBOTO DILIEHHS K aKTy NPaBOCYIAs, B AKOMY L€l 3MICT 1 BiITBOpIOEThcA. BomHouac,
30BHIIIHS (hopMa y BIIHOMICHHI IO 3MICTY BHUCTYIMA€E SK IIOCh 30BHIIIHE, a BIAMOBIAHO CAMOCTIMHO
icHytode. ToX IpaBOMIpPHUM € CTaBUTH NMUTAHHS PO CAMOCTIHHICTD CTPYKTYpPH (GOPMH, KA MOXKE HE
301raTuch 31 CTPYKTYPOIO 3MICTY.

Crnin moromgutucs i3 ['.B. dasukom, ska BBaxae, L0 JO0 CYIOBOTO pIIICHHS MOXHA
3aCTOCYBaTH CUCTEMHUHN MIAXIJ, SIKAW JO3BOJISE aHATI3YBATH 1€l 00’ €KT K MEBHY CKIIAIHY CUCTEMY
31 CBOIM BHYTPIIIHIM Ta 30BHINIHIM 3MICTOM, KOXEH 13 SKHX Ma€ BIACHy CTPYKTYypy i3
B3a€MOIIOB’SI3aHUMHU, aJieé HE TOTO)KHUMHU eJIeMeHTaMH. BUIITUBIIN OCHOBHI €JI€MEHTH BHYTPILIHHOTO
3MICTY CYJOBOTO PIIlICHHS, MH OJEPKUMO MOXJIMBICTH JOCHIIUTH HOTO SIK aKT CYyAOBOI BIaaH, a
BIITaK TOBHIIIE OXapaKTEPH3yBaTH 3MICT pIMIEHHS SK MPOIECyaIbHOrO0 MOKyMeHTy. [1, c. 51]
AHAJIOTIYHUNA MIJXiJ 3yCTPIUAETbCcAd Y HAYKOBUX pOOOTaxX MpH AOCHIPKEHHI CHIBBIAHOIIEHHS MK
MOHATTSIMH «II030B)» Ta «I030BHA 3asBay» [2, ¢.350]



VY Teopii mpolecyaqpbHOr0 mpaBa If0 MPOOJIEMY IOB’S3yBaIM 3 MPOOJEMOIO CTPYKTYpH
no30By. Ilepmmm 11e 3po6uB M.A.I'ypBud, sIKHH BUXOJHWB i3 TOTO, IO MO30B CKJIAJAETHCS 13 TPHOX
YACTHH: MPEIMETY, IMiJICTAaBU Ta 3MICTy. AHAJOTIYHI €IEMEHTH BiH BUIUIUB 1 B CTPYKTYpPi CyIOBOTO
pimenns. I1ixg npenmerom cymoBoro pimeHHs M.A.I'ypBud po3ymie Te MUBLILHE TTPABOBITHOIICHHS,
I0/I0 SIKOTO BHPILICHO crip. Y Pi3HUX BHJAX CYIOBHX DIllICHb 1€ MPABOBIJHOIICHHS BUCTYIA€E IO-
pi3HOMY, 11O Jaj0 MiJCTaBU PO3PI3HATH HPEAMET pillleHHS MPO MPUCY/DKEHHS, NP0 BU3HAHHS Ta
npeaMeT TepeTBoprorodyoro pimenHs. [lincraBoro cymoBoro pimeHHs M.A.I'ypBuu Ha3uBae
BCTAHOBJICHY CYJOM Y pe3yJbTaTi OI[IHKH JIOKa3iB CYKYIHICTh IOPUAWYHHX (HaKTIB, 13 SKUX CYI,
3aCTOCOBYIOYH HOPMY MaTepialbHOTO IMpaBa, pOOUTH BUCHOBOK II[OJIO CIIPHOTO MPABOBITHOIICHHS. B
CKJIJl TIACTaBU CYyJOBOTO DIIICHHS HAyKOBEIb BHJIIJISAE OIIHKY JOKa3iB, (DaKTUYHY ITiJICTaBy Ta
npaBoBy mifcTaBy. Ilil 3MICTOM CyIOBOTO DIIEHHS aBTOP PO3YMi€ 3aCHOBaHMK Ha 3aKOHAX Ta
o0CTaBHHaX CIpaBH BUCHOBOK CYJY LIOJI0 3aKOHHOCTI i OOI'PYHTOBAHOCTI IMO30BHOI BUMOTH Ta HOTO
NPUMYCOBOTO BHUKOHAHHS, a TaKOXX Yy HaJIEKHUX BHIIAQJKaX IIOJO BCTAHOBIEHHS, 3MiHU a0o
NPUIIMHEHHS NpaBoBiAHOMEHHS. ONMparYuch Ha ONMUCAHY CTPYKTYPY CYIOBOIO DILLIEHHS SIK aKTy
cynoBoi Brnagu, M.A.I'ypBud OOTpyHTOBYE TOUKY 30py MpO Te, MO0 MpolecyalbHa Kiacu]ikaris
CYAOBHUX pillIeHb (PO BU3HAHHS, ITPO NPUCY/DKEHHS Ta PO NEPETBOPEHHS) HE MOBUHHA 3aJIeXKaTH BiJ|
TOTO, SIKWH BHJ MO30BY (PO BU3HAHHS, MIPO MPHUCYKEHHS Ta MPO MEPETBOPEHHS) OyJI0 PO3TIISTHYTO
CYZOM: X04Ya 3B’S130K MIDX II030BOM Ta PIIIEHHSM ICHYE, ajie BiH HE € BU3HAYAJIIbHUM, OCOOIMBO KOJIN
CyA BIIMOBIISIE y 3aJ0OBOJICHHI T030BY. BojHouac, HayKoBellb MOTOPKYETHCS, 1[0 B OCHOBHOMY
€JIEeMEHTH I1030BY 30iratoThCsl 13 BIAMOBIIHMMH €JIeMEHTaMu cyaoBoro pimeHHs [3, c. 6-35]. 3
YKpaiHCBKUX BYEHHUX-TPOLECYATICTIB i3 3ampomoHoBaHUMH M.A. ['ypBudeM BU3HAUYEHHSIM 3MiCTy
CyJIOBOTO pillIeHHS Ta Kiacudikamiero cyaoBux pimeds morogunucs €.1.I1lymkap [4, c¢.20],
M.J.Itedan [5, ¢.351-352] Ta iHui.

3 kputukoro no3unii M.A.I'ypuua Buctynuiu A.O.JJoGpoBonsckuii Ta C.A.IBanoBa. Lli
aBTOPH B CTPYKTYP1 CYZOBOI'O PIIIEHHS TaKOX BUIUISIIOTH TaKl K €JIEMEHTH, SIK 1 B CTPYKTYp1 MTO30BY.
OnHak, Ha iX JYMKYy, TO30B CKJIQJa€TbCs JIMIIE 13 JBOX 4YacTUH: MpeIMeTy Ta IiJCTaBH, a
BOJICBUSIBJICHHSI TT03MBava 3 MPUBOY (OPMHU 3aXUCTy IMpaBa, TOOTO 3MICT TO30BY, HE Ma€ CYyTTEBOTO
3Ha4YeHHsI. BiMNOBIHO 1 pillIeHHS Cy/y CKJIAJAEThC i3 MiCTaBU Ta MpeaMery. [6, ¢.47-51]

M.K. TpeymHikoB CTBEpIKye, IO Hi 3aKOHOJABCTBO, HI MpaKTUKa HE BUIAUISIOTH 3MICT
MI030BY SIK HOT0 CaMOCTIMHUI €leMEeHT, a TOTOXKHICTh BU3HAYaIOTh JIMIIIE 32 IBOMa HOro ejxeMeHTaMu
— MpeAMEeTy Ta MiJCTaBaMu, aje 3a yMOBU 30iry cy0’eKTHOro ckiaay. TiIbKM 3a MPEAMETOM Ta
MiICTABOIO BU3HAYAETHCSA 1 TOTOKHICTH CYIOBHX pitieHsb. [7, ¢.189-190]

VY 1upboMy BIAHOUIEHHI BEJIHMKE 3HAYEHHS Ma€ 3B’SI30K MK M030BOM, SIK MOYaTKOBHM €TarioM
CYZOBOT'0 MPOILIECY Ta PilIEHHSAM — HOro npolecyanbHuM pe3yibraToM. bes npes’ sBieHHs M030By HE
MOKe OyTH HI caMOro MpoIecy, Hi pillieHHS y HboMy. PillleHHS € CBO€PIAHOIO BIANOBIIIIO Ha
3asBJICHUN 1030B, TOMY CTPYKTypa MO30BY IE€BHUM UYMHOM BH3HAuya€ CTPYKTYypy pimeHHs. Tomy B
000X MO’KHa BUIUIUTU TPUKOMIIOHEHTHY CTPYKTYpPY, 1 CaM€ B 1IbOMY acHeKTI MOKHA CTBEPKYBATU
PO TOTOKHICTh CTPYKTYPH TO30BY Ta PillIEHHS B a]MiHICTPATHBHOMY IPOLECI.

VY 3B’43Ky 13 UM, Ha Hallly AYMKY, pPIIIEHHS Cyy B aJAMIHICTPaTUBHOMY IPOLEC] CKIIAAA€ThCS
3 TPbOX €JIEMEHTIB: MIPEJIMETY, MiJICTABU Ta 3MICTY.

[TincraBa € HEOOXITHUM €IEMEHTOM 3MICTYy CY/IOBOTO PIIICHHS 1 BKJIFOYAa€ BCTAHOBJICHI CyI0M
¢dakThuHi oOcTaBuMHM crpaBu ((akThyHa mijgcTaBa) Ta 3AIHCHEHY NpaBOBY KBamiikamiio IHX
0OCTaBUH Ta CIIPHOTO MPABOBIJHOLIEHHS B I[UIOMY, Ha OCHOBI SKHX CYyJ MPHUHUIIOB J0 KIHIIEBOTI'O
BHCHOBKY III0JI0 33/10BOJICHHSI TI030BY a00 100 MOT0 BiIMOBH, a TAKOXX OOPAaHOTO CIOCO0Y 3aXUCTY
mpaBa (mpaBoBa mijactaBa). Ckian (akTUYHOI MIACTaBU BKJIIOYAE BCTAHOBJICHI CYAOM HOPHIAMYHI
¢dakTi Ta QakTHyHI OOCTaBUHH, 3 SKMMHU II03MBay IOB’sI3y€ CBOi BHUMOI'HM, a BIANOBiaY CBOI
3arepeydeHHs, CKJa/l MpaBoBoOi MiJICTaBU — HOPMH MaTeplaJIbHOTO IpaBa, U0 OyJIU 3aCTOCOBaH1 CYIOM.
TakuM YMHOM, MiJICTaBY CYAOBOTO PillIEHHS CIIi/l OB’ A3YBaTH 13 MPABOMIPHICTIO HOro ()aKTUYHOTO Ta
IIPaBOBOI'O OOTPYHTYBaHHS.

[TigcraBu pileHHs CyAy BKa3ylOTh Ha MPUYMHU 3a0BOJICHHS a00 BIAXWICHHS 3asBICHHUX J10
cyay BuMor. TuM caMHUM BOHHU CITy’KaTh HEOOXIJHOIO YMOBOIO 3/1MCHEHHS MpaBa CTOPIH Ta IHIIUX
oci0, 1m0 OepyTh y4acTh y CIIpaBi, Ha OCKap)KeHHs pileHHs [§, c. 43-44]



Takum 4rHOM, TTiJICTaBa CYJOBOTO PIIICHHS B aIMIHICTPATHBHIN CIIpaBi BKIIOYA€ BCTAHOBJICHI
cynoM (akTH4HI 00CTaBUHHM cripaBH ((hakTUYHA MiACTaBa) Ta 3A1MCHEHY MPaBOBY KBaTi(iKaIliio MHUX
00OCTaBHMH Ta CIIIPHOTO MPaBOBIJTHOUICHHS B IIUIOMY, Ha OCHOBI SIKMX CYyJl HMPUHIIOB 10 KiHIIEBOTO
BHCHOBKY II0JI0 33/I0BOJICHHSI TI030BY a00 MO0 MOTO BiMOBH, a TAKOXX OOPaHOTO CIIOCO0Y 3aXUCTY
npasa ( MpaBoOBa IiJICTaBa).
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Deooposuy Bonooumup leanosuu,
doyenm Kagedpu mpyoo8o2o, azpaprHozo ma eKoao2iuH020 npasa
Jlvsigcvro2o HayionanvHo2o yHieepcumemy imeri leana Ppanka,
Kanouoam 1opuoudHux Hayk., O0YyeHm

OBMEXEHHSA OBOPOTO3JATHOCTI 3BEMEJIBHUX AIJIAHOK

3emenbHl ausHKH, k1 L{uBinbHUM konmekcom Ykpainu (Hamami - IIK) Bigmeceni no
HepyxoMux peued(ct. 181), MoxyTh OyTH 00’e€kTaMu puHKOBOrO obopoty. Ilin 06opoTo3gaTHicTIO
3eMEJIbHUX JUISTHOK PO3YMIIOTh iX MOKJIMBICTH BUIBHO BIIUYKYBaTHUCS a0O0 MEPEXOIUTH BiJ OJHIET
0co0u 10 1HIIOT B MOPSIIKY NMPaBOHACTYIHMIITBA YU CHAJAKYBaHHS a00 1HIIMM YMHOM, SIKIO BOHU HE
BWJIYYEHI 3 IUBUILHOTO 000pOTY, a00 HEe oOMexeH1 B 000poTi, a00 HE € HEBI EMHUMU BiJ Pi3UUHOT
gi PopuauaHoi ocodbu. Li 3araneHi mpasuna obopoTosznatHocTi BusHaueHi LIK (ct. 178).

BperynboBytoun BIJHOCHHU OOOpOTY 3€MEIbHUX JUISHOK 3aKOHOJABEIb BPAXOBYE
0COOIMBOCTI 3eMJIi SIK PUPOIHOTO 00’ €KTY, MPUPOTHOTO pecypcey 1 Ak 00’€KTa HEpyXOMOro MaiiHa,
00’€KTa mMpaBa BIACHOCTI Ta 1HIIMX MPaB Ha 3€MIJIIO 1 BUJIUISAE 3€MJT1 SIK OCOOJIMBUI 00’ €KT IIUBLILHUX
IpaB, PErYIIOBaHHA O0OPOTY SKUX 3IHCHIOETHCS 3€MEIbHUM 3aKOHOAABCTBOM.

[TousiTTa Ta 0COOIMBOCTI OOOPOTY 3€MENBHUX IIISTHOK BUKOPUCTOBYIOTHCSA MPU Kiacu@ikaiii
00’€KTIB MpHBaTH3alll, sKa MOXXe OYTH IpOBEICHA 3aJeKHO BiJ] MOXIUBOCTI MEPETBOPEHHS
JIepKaBHOI Ta KOMYHAQJIbHOI BJIaCHOCT1 y MPHUBATHY. 3a LIUM KPUTEPIEM 3€MEJIbHI AUISHKH Jep>KaBHOT
Ta KOMYHAJIbHOI BIACHOCTI MOJUISIOTBCS HAa 3€MeNbHI MUISHKU 1) fKi MiAMAraroTh MpUBaTH3AIll,
T0OTO mepenadi y BIACHICTh 'POMaJSH Ta IOPUAMYHUX 0Ci0. 2) mpuBaTH3allis KX oOMexeHa alo
3I1HCHIOETHCS B OCOOIMBOMY MOPSIIKY (0OMexeH1 B 00iry).

[lepenik 3eMeNbHUX JUISHOK BWJIYYEHHX 3 0O0OpOTy, BKa3aHM y 3eMelbHOMY KOJEKCi
VYkpainu (Hagim - 3K) (.4 cr. 84). Buiydeni 3 060poTy 3eMenbHI JUISHKA HE MOXYTh NepeaBaTucs



y MpUBaTHY BJIACHICTb, @ TAKOXK OyTH 00’€KTaMU IUBIILHO-TIPABOBUX JOTOBOPiB. HUMHK BHU3HAIOTHCS
3eMEJIbHI IUISTHKH JIEPYKaBHOI BIACHOCTI:
a) 3eMJIi aTOMHO{ EHEPreTUKU Ta KOCMIYHOI CUCTEMU;
0) 3emul A JACpKAaBHUMH 3ali3HUISIMU, OO0'€KTaMH JIEpXKABHOI BJIACHOCTI TOBITPSHOTO 1
TPyOOIPOBIAHOTO TPAHCIIOPTY;
B) 3eMJIi 0OOPOHH;
r) 3eMii miJ 00'€eKTaMH TPHUPOHO-3AMOBIMHOTO (DOHIY, ICTOPUKO-KYJIBTYPHOTO Ta O3J0POBYOTO
MPU3HAYEHHS, 1[0 MAalTh OCOOJMBY €KOJOTiYHY, O370pOBUY, HAYKOBY, €CTETHMYHY Ta I1CTOPHKO-
KYJBTYPHY I[IHHICTb, SIKIIIO 1HIIIE HE MepeadadeHo 3aKOHOM;
T') 3eMJIi JTICOTOCTIOIAPCHKOTO MPU3HAYCHHS, KPIM BUTIAIKIB, BU3HaUueHuX 3K;
) 3eMITi BOAHOTO (hOHY, KpiM BHIAJKiB, BU3HauUeHNX 3K;
€) 3eMeNbHI [IISHKH, sSKi BUKOPUCTOBYIOTHCS I 3a0e3MedeHHs MisiabHOCTI BepxoBHoi Paam
Vkpainu, Ilpesunenra Ykpainu, Kabinery MinicTpiB YKpaiHu, IHIIUX OpraHiB Aep>KaBHOI BIIAJIH,
HarionansHoi akaneMii Hayk YKpaiHu, Jep:KaBHUX raly3eBUX aKaJeMiil HayK;
€) 3eMeNIbHI JUISHKH 30H BITIYKCHHS Ta 0e3yMOBHOTO (0OOB'S3KOBOTO) BiJICEJICHHS, IO 3a3HAIN
PaZi0aKTUBHOTO 3a0pyAHEHHS BHACTI 0K YOpHOOMIBCHKOT KaTacTpodu;
) 3eMeJbHI MAUISHKH, SKI 3aKpilUIeHi 3a Jep)KaBHUMHU NpOQeciiiHO-TeXHIYHUMH HaBYAIbHUMH
3aKJ1aJjaMu;
3) 3eMeNbHI IIISTHKH, 3aKpIiTUIeH] 32 BUIIUMH HAaBYAJIbHUMU 3aKJIalaMH JIepKaBHOi ()OPMH BIIACHOCTI;
HeoOxXimHiCTh TTOBHOTO BHJIYYEHHSI 3€MEJbHHUX JUISHOK JIepKaBHOI BJIACHOCTI 3 00O0pOTY,
00yMOBITIOETBCSI XapaKTEpOM PO3TAIIOBAHUX HAa HHUX 00 €KTiB. BUIIydeHHs 3eMenbHOI JUISHKH 13
000poTy O3HAYae, MO 3 MPUBOAY IMUTAaHb 3eMEIbHUX NUISHOK 3a00pOHEHI ITMBUIBHI MPABOYMHH, a
PO3MOPS/DKEHHST HUMH  3IHCHIOETbCA Yy  (GOpMi  aJMIHICTPAaTUBHHX aKTiB, MI0 NPUHAMAIOTHCA
YIIOBHOBAKEHUM OpPIraHOM Jiep:kaBH . [Ipy MpUHHATTI TaKUX aKTiB Il OPraHU HE BOJIOJIIOTH MOBHUM
00CsIrOM MOBHOBa)KE€Hb BJIACHUKA. BOHHU HE BIIPaBl IepeaBaTH TakKl 3eMEJbHI JUISHKH B MPHUBATHY
BIIACHICTb 1 BUMHATHU 3 HUMH LIUBUIbHO-TIPABOBI JOTOBOPH.
[y kareropiro CKIamarOTh 3€MJl, OOMEXEHI y UHUBUIBHO-IIPABOBOMY OOOpOTi. IO
3HAXOAAThCS y KOMYHaNIbHIHN BiacHOCTI. BinnosinHo 10 1.4 c1. 83 3K 10 HUX BITHOCATHCS:
a) 3eMJIl 3arajJlbHOr0 KOPUCTYBAHHS HACEJIEHUX IyHKTIB (MaillaHu, BYJIHI, MPOi3AH, IIJISXH,
HaOepeXHi, MIsKI, MapKH, CKBEpH, OYJIbBAapH, KJIAJOBUINA, MICI 3HEMIKOKEHHS Ta YTHIi3awii
B1JIXO/IIB TOIIIO);
0) 3emuli Mif 3aJi3HULSAMH, aBTOMOOUTBHUMH JJOPOT'aMH, 00'€KTaMU MOBITPSIHOTO 1 TPYOOIPOBITHOTO
TPaHCHIIOPTY;
B) 3eMJi Mif 00'€eKTaMU NPUPOAHO-3AMOBITHOIO (DOHIY, 1CTOPUKO-KYJIBTYPHOTO Ta O0370POBYOIO
NPU3HAYCHHS, IO MAalOTh OCOOJHMBY E€KOJIOTIYHY, O3I0pOBUYy, HAayKOBY, €CTETHYHY Ta iCTOPHUKO-
KYJIBTYpHY I[IHHICTb, SKILO 1HIIE HE NMepe10auyeHo 3aKOHOM;
I') 3eMJI1 JIICOrOCIOIaPCHKOT0 MPU3HAYEHHsI, KPIM BUIAJKIB, BU3HaueHuXx 3K;
I') 3eMJIi BOAHOTO (OHAY, KpIM BUMAJIKiB, BU3HaueHux 3K;
1) 3eMEeJbHI JIJISTHKH, sIKI BUKOPHUCTOBYIOTHCS JUIsl 3a0€3MEeUeHHs AISUIBHOCTI OPTaHiB MICIIEBOTO
CaMOBDSITyBaHHS;
€) 3€eMeNIbHI JUISIHKH, IITY4YHO CTBOPEHI B MeXax NpHOepekHOI 3aXHCHOI CMYTrd YH CMYTH
BIJIBE/ICHHS, Ha 3€MJIAX JIICOTOCIOAAPCHKOrO NMPHU3HAUEHHS Ta MPUPOJHO-3aMOBITHOrO (HOHIY, IO
nepeOyBarOTh y MPUOEPEKHIN 3aXUCHIA CMy31 BOAHUX O0'€KTIB, a00 Ha 3€MENbHHUX IIISHKAX JTHA
BOJIHHX 00'€KTIB;
3eMenbHI TUISTHKH, 0OMeXeHl 000poTi, He HaJaloThCs Y MPHUBATHY BJIACHICTh 3a BUHSATKOM
BUIIA/IKIB BKA3aHUX Y 3aKOHOJABCTBI.
OOMmexeHHs: 000pOTY 3eMENbHHUX AUISHOK, 10 MepedyBaloTh y Jep:KaBHIM Ta KOMYHalIbHII
BJIACHOCTI 3yMOBJIIOETHCSI HEOOX1AHICTIO 3a0€3MEeUeHHS iX  BUKOPHUCTaHHS B IHTepecax CyCHUIbCTBA.
CrienianbHi OOMEXEHHS BCTAHOBJIEHI JJI 3€MeNb CUIbCHKOTOCIOAAPCHKOrO IMPU3HAYEHHS,
00OpOTO3/1aTHICTh AKMX TIOBUHHA BHU3HAUaTHCS CIEIlaIbHUM 3aKOHOM TIIpo 00ir 3eMelb
CUIbCHKOTOCTIOAAPCHKOTO Ipu3HaueHHs. OfHaK 10 NPUIHATTS Ta HaOpaHHS YMHHOCTI UM 3aKOHOM.
[lepeximnumu  monoxkeHHsMu 3K BCTaHOBIGHO  MopaTopiii  Ha  BIAYYXKEHHS  3eMellb



CLTBCHKOTOCTIONNAPCHKOTO TPU3HAYEHHSI CYTh SIKOTO TOJsrae B ToMy, mo g0 1 ciuas 2016 p. He
JOMyCKAETHCSI:

a) KyIIBIS-TIPOAAXK 3eMEIbHUX JUISTHOK CUTHCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS IePKaBHOI Ta
KOMYHaJIbHOT BIIACHOCTI, KpIM BIUIYYEHHS (BUKYITY) iX JUIsl CYCIUIBHUX TTOTPEO;

0) KymiBIA-ipoAax abo IHIIMM CIIOCOOOM BIAUYKEHHS 3€MENIbHUX TUISHOK 1 3MiHA LIJIbOBOTO
MpU3HAYEHHs (BUKOPUCTaHHS) 3€MENbHUX JUISHOK, SKI MepeOyBarOTh Yy BIIACHOCTI TPOMaAsSH Ta
IOPUNYHUX OCI0 IS BEJCHHS TOBAPHOTO CLIBCHKOTOCIIONAPCHKOTO BUPOOHUIITBA, 3EMEIBHUX
TISTHOK, BUJIIJIEHUX B HATypi (Ha MICIIEBOCTI) BJIACHMKAM 3€MENbHUX YacTOK (IMaiB) A BEIEHHS
0COOMCTOTO CENSHCHKOTO TOCIIOAApCTBA, a TaKOXK 3eMEIbHUX 4YacTOK (IMaiB), KpiM mepemadi ix y
CHaJIuHy, OOMiIHY 3€MEJIbHOI MiISHKM Ha IHITYy 3€MeNbHY JUISHKY BIJIMOBIIHO JO 3aKOHY Ta
BITYYEHHS (BUKYILY) 3€MENbHUX NUISHOK JJIsl CYyCHUTBHUX TOTPeO, a TaKoXK KpiM 3MiHH IUIBOBOTO
NpU3HAYCHHST (BUKOPUCTAHHS) 3€MEJIbHHUX JIISTHOK 3 METOK X HaJaHHS iHBECTOpaM - yYaCHHKaM
YroJl PO PO3IOALT MPOIYKIIIT JUIs 3A1CHEHHS iSTIbHOCTI 32 TAKUMH YTOJIaMHU.

Kpim Toro, BiamoBigHo mo 1.5 cr. 22 3K 3emuti CUIBCHKOTOCIIOAAPCHKOTO MPU3HAYCHHS HE
MOXXYTh TepEAaBaTHCh Y BIACHICTh 1HO3EMIISIM, 0c00aM 0e3 TPOMaISTHCTBA, 1HO3EMHUM OPHINIHIM
0ocobaM Ta 1HO3EMHHM JIep>KaBaM.

Taxkum YMHOM, 3aKOHOJABCTBO YKpPaiHU 3[IHCHIOE KJIaCHU(iKaIil0 3eMEIbHUX TUISTHOK Ha TaKi:
1) mo3BoJeHi 10 060poTy; 2) oOMexkeHi1 B 000poTi 3) 3a00poHEH1 0 000POTY.

VY 3aKOHOJABCTBI MICTHTBCS MOHATTSI OOMEKEHOT0 000POTY SIK MPUHAIEKHOCTI 00’ €KTA JTUIIIE
MeBHUM CyO’ekTaM ab0 3HaxO/DKEHHS iX B 00Iiry 3a cheriaJbHUM J03BOJIOM OpraHiB BiaaH, 1
3a00pOHEHOTO O0OPOTY HAa OCHOBI CHEMIaIbHUX MPABHII, 10 3a00pOHSIOTH 3MIHCHEHHS IHBLUIBHO-
MPaBOBUX JIOTOBOPIB 3 OKPEMHUMH BHUJaMH 3EMEJIBbHUX JIUISTHOK JIEPXKABHOI YM KOMYHAJIBHOI
BJIACHOCTI, 1110 HE MiUISTal0Th TPUBATH3AIII.

Hvompa Bonooumup IOpiiiosuu,
3000y6au kagedpu meopii ma icmopii depaicasu i npasa,
BH3 «Vuisepcumem exonomixu ma npasa « KPOK»

HNOHATTSA «MEPEXXEBOI IPABOCYBE’EKTHOCTI» CKJIATHUX IOPUJIAYHUX OCIB

ChOroiHi 3BUYHUM SIBHINEM CTajgo (DYHKIIIOHYBaHHS y CKJIaJll FOPUIWYHOI OCOOHM 3HAYHOL
KUJIBKOCTI BIIOKPEMJICHHX YU BUPOOHMYHUX Minpo3aimiB. IIpaBocyO’€KTHICTD CKIaTHUX FOPUIMYHHX
0c10 3 pO3ranay’KeHOI CHCTEMOIO BIJOKPEMIJICHHX MIAPO3AUIB (T.3. «MEpekeBa MPaBOCyO’ EKTHICTHY)
ChOT'OJIHI MPUTAMAaHHA 0araTboM IOPUJAMYHUM 0c00aM, € MPAKTUYHO HEAOCTIDKEHUM SBUIIEM, 1 3 1€l
NPUYMHY [TOBHHHA CTaTH OJHUM i3 THUX IHUTaHb, IKi MOTPEOYIOTh JETaIbHOTO BUBYCHHS HAHOIMKINM
4acoM.

CKk1a/10BOI0 YaCTUHOIO TMPABOCYO €KTHOCTI CY4YaCHUX HOPHUAMYHHX OCI0O € MOXKIIUBICTh Yy
BCTaHOBJICHOMY HOPSIKY CTBOPIOBAaTH BiJOKpEMJICHI MiApO3/iid, Taki K (il Ta mpeacTaBHUIITBA.
Hi ¢imi, HI npeactaBHUIITBA HE € CaMOCTIMHMMH IOPUIWUYHUMU Oco0aMM, 1€ OpraHi3alliiHi
YTBOPEHHS 13 YacTKOBOIO IMPAaBOCYO’€KTHICTIO, BIAMOBIIHO, BOHM HE BIpaBl BUCTYHNATH Y
MPaBOBITHOCUHHU BiJl CBOTO I1MEHI; HaBIAKW, KEPIBHUK mpeacTaBHuUNTBa ((Pimii) mie Big imeHi
IOPUIMYHOI 0COOM Ha MiACTaBl JOBIPEHOCTI Ta B MeXax IOJIOXKEHHS MPO TaKUH BiIOKpPEeMIICHHHA
CTPYKTYPHUH T1IPO3ILL.

[uBineHUN KOMEKC YKpaiHU Ta iHIIE 3aKOHOJABCTBO MependadvaroTh ICHYBaHHS JBOX BUJIIB
BIIOKpEMJICHUX TIAPO3AUIB y IOpUANYHOI ocobm. [lepmmm i3 HuMX € umis - BiIOKpeMIeHUN
HiAPO31LT IOPUAMYHOI 0COOH, IO PO3TAIIOBAaHUN Mo3a i1 MiClIe3HAXOKEHHIM Ta 3JIHCHIOE BCi abo
yacTuHy ii ¢yHKmid (4. 1 ct. 95 IuBinmbHOTO KOAeKCcy YKpaiHu). I3 3akoHOZaBYOrO BH3HAYCHHS
NOHATTS (il BUIIIMBA€E MOJOXKEHHS PO HAAUICHHS (LTIl YaCTKOIO MpaBOCyO’ €KTHOCTI 3aCHOBHHKA,
mpote Iie aOCONIOTHO HE O3Ha4Ya€ BUHUKHEHHS HOBOTO Cy0’€KTa TpaBa SK TaKOToO, OCKUIBKH
BiIOyBa€ThCSl OprasizalliifHe po3raiayXeHHs BXe iCHyrodoro cy0’ekta. 3 iHmoro Ooky, HaOyTTs Ta
peaizaliisi BCiX 4M OKpeMHX IpaB (iJIi€r0 30BCIM HE CYIPOBOJKYETHCS X BTPATOIO JJISI FOPUIUIHOL
0co0M - 3aCHOBHHKA, OCKIIBKHU: 1) (idisi € 4aCTUHOI FOPHUINYHOI 0coOm Ta Jiie B 11 ckiiami; 2) 00’eM



paBOCy0’€KTHOCTI HE € BIAOKPEMJICHUM Ta HOBHUM aTpuOyTOM came ¢ifii, BiH JUIIE TyOII0€ThCS 13
y)K€ HasBHUX aHAJOTIYHHUX TpaB Ta OOOB’s3KIB, a TaKOX 13 ICHYIHOYOi JCIIKTO3JAaTHOCTI CaMoi
IOPUINYHOT 0COOM-3aCHOBHHKA.

JpyruMm BUJIOM BiJIOKPEMIICHOTO MiAPO3JLTY € MpeAcTaBHULTBO. [{uBUIbHUN KOIEeKC YKpaiHu
(u. 1 cr. 95) BHM3HAuUae MPEACTABHUIITBO SIK BIAOKPEMJICHHHA MIAPO3IUT IOPUAMYHOI OCOOH, IO
po3TamoBaHuil mMo3a ii MiCIIe3HaXO/KEHHSM Ta 3IIHCHIOE MPEICTaBHUIITBO 1 3aXHUCT IHTEPECIB
IOPUIMYHOT 0COOH.

[TpaBoBuii cratyc ¢imii Ta NpeACTaBHUITBA € YK€ CXOKHUM: B O0OX BHIIaJKax BOHH €
BiJTHOCHO aBTOHOMHOIO YaCTHHOK IOPUIMYHOI OCOOM Ta MifOTh y 1i CKJIaJi; BOHM HE HaOYBalOTh
CTaTyCy FOPUIAMYHOI OCOOM SIK 3aBEPIICHOTO BTIJICHHS MPAaBOCYO’ €KTHOCTI; i BUMHSIOTHCS BiJ] iIMEHI
IOPUANYHOI 0COOM, a HE BIAOKPEMIJICHOTO MIAPO3AUTY TOIIO. AJle iICHYE KJIFOUOBA BIIMIHHICTH, sSKa
MOJIATae y Pi3HUX 00’€Max JI03BOJIEHOI IM MPaBOCYO’€KTHOCTI. XoOua «IPEJCTaBHHUIITBO 1 3aXHCT
iHTEepeciB» Mae Ha yBa3i BUMHEHHsS NPABOBHUX [iif, ajJe BOHM HOCATH CKOpIllle OpraHi3aliiHui,
aJMIHICTpaTUBHUMN, JOTIOMDKHUN XapaKTep, a BECTH AISUTBHICTD (BCIO a0o ii yacTHHY) B MEKax METH
Ta IPEIMETY IOPUIMIHOT 0COOU-3aCHOBHHIKA MOXKE TUTHKH (DiJTis.

Taxk, B3SBUIM U1 MPUKIALY TaKy IOPUIAWYHY 0coOy K OaHK 4M CTpaxoBa KOMIIaHis, MU Ha
MPaKTUI[l Y9aCTO MOXKEMO MOOAYMTH X BIJOKpEMJICHI MiIpO3aiinM B 0araThbOX HAceNeHHX ITyHKTaX.
Tum camuM (iHaHCOBa YCTaHOBA, 3apEECTPOBAHA 32 BU3HAYEHHUM MICIE3HAXOKEHHSIM, CTBOPIOE
MEBHY «MEpEXy» CBOET MPUCYTHOCTI HA OUTBII MUPOKIKA TepUTOpii, TOOTO BiTOYBa€eThCs reorpadiyne
MOIIMPEHHS 11 TPaBOCYO’ EKTHOCTI K IOPUANIHOT 0coOU. OCKIIBKH BIAOKPEMIICHUH MAPO3/ILI € JIUIIE
JaCTKOBO MPABOCYO’€KTHUM yTBOPECHHSIM, SIKE JIi€ HE BiJl CBOTO IMEHI, a y CKJIaJi caMOl IOPHINIHOI
0COOHM-3aCHOBHHKA, TO TUM CaMUM, BIJIMOBITHO, PEaJli30BY€ETHCS MPABOCYO €KTHICTH OCTAHHBOI.

«MepexeBa MpaBoCcyO’ €KTHICTB» IOPUAMYHOI OCOOM MICTHUTh HU3KY BU3HAYAIBHUX O3HAK, SKi
JI03BOJISIFOTh BUOKPEMUTH i1 13 MpaBOCyO’€KTHOCTI K MPABOBOTO (PEHOMEHY B IIIOMY Ta Jal0Th 3MOT'Y
TOBOPUTH PO LUIKOM c(hopMOBaHe SBHUIIE, 30KpeMa:

— «MepekeBa MMpaBoCyO’ €KTHICTh» MpUTaAMaHHA JIUIIE CKIAJHUM IOPUIMYHUM 0cobaMm,
SK1 CTBOPWJIM TIEBHY reorpadito BiJOKPEMIIEHUX MiIPO3/ILTIB;

— IEHTPAJIBHOIO OMOPOI0 «MEPEKEBOI MPABOCYO’ EKTHOCTI» € caMe HasABHICTh Cy0’€KTa
IpaBa — IOPUAUYHOI 0COOH, a HAsIBHICTh BITOKPEMJICHUX MIAPO3ALUTIB 3a0e3neuye JInlie
il peanizaiiro;

— Mae Micle «ypizaHay (4acTkoBa) MpaBoCy0’ €KTHICTH BIIOKPEMIICHHUX TIIPO3LIIB, KA
B L[IJIOMY HE MO>K€ BUXOJIUTH 32 MEXKi, a B peaJIbHOCTI 3a3BMYaii HAaBITh HE 10CITA€E MEX
PaBoCy0’€KTHOCTI CaMOl FOPUIUIHOT 0COOH;

—  BIJMNOBIIAJBHICTD 32 MISJIBHICTh KOKHOTO €JIEMEHTY Ta BCi€l Mepexki BIAOKPEMIIEHUX
MiAPO3IUTIB HEce caMa IopUAnYHA 0co0a (3 Ii€l TOUKH 30py CBOTO POAY «TOYKOBA
JEMKTO3IaTHICTh» OYb-SKOTO BIAOKPEMJICHOTO MIIPO3ALTY € HaBITh TOCHICHOIO);

—  «MepexeBa MpaBoCyO’ EKTHICTHY» Tependavyae HassBHICTh y HET JIWIIE OJTHOTO HOCIA 31
CTaTyCOM IOPUINYHOT 0cOOH, a BIIOKPEMIICHI MIAPO3ILIH € JIHIIE 11 BiATHOCHO
BiJIOKPEMJICHUMH YaCTUHAMU; OCTaHHI, BIIMIOBITHO, HE € OKPEMHUMH CY0’ €KTaMH Ta
KBaTi(PIKYIOTHCS SIK YaCTKOBO MPAaBOCYO’ €KTHI CTPYKTYPH, HaIIeHI 0OMEKEHO-
ABTOHOMHHUM BOJICYTBOPEHHSIM.

TakuM ynHOM:

- JOpUMYHA 0c00a, IKa Ma€ OJIMH YU MEPEXY BIAOKPEMIIEHUX MIAPO3/LIIB, IOCTAE K MPUKIIA]
«CKJIaJTHO1 FOPUANYHOT 0COOM»;

- NI «MEpPEeXEeBOI0 IPaBOCYO €KTHICTIO» CIiJ PO3YMITH MNPaBOCYO’€KTHICTh IOPUAMYHOL
oco0u, poO3MOJIEHY MIX HEro Ta ii BIIOKpEeMJICHUMH MiIPO3UIaMH, SIKI 4yepe3 J03BOJIEHY 1M Mipy
aBTOHOMHOTO BOJICYTBOPEHHS Ta y MeXaX CBOi 4acTKOBOI IPaBOCYO’€KTHOCTI pEaji3ylOTh METY Ta
MpeIMeT AisNTbHOCTI 3aCHOBHHUKA.
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Yopua 7Kanna Jleonmiigna,
odoyenm Kageopu yusiibHO20 Npasa ma nPoyecy
XMmenvHuyvbKkoeo yuigepcumeny ynpasiiHts ma npasd,
Kanouoam 1opuoudHUX HayK, OOYeHm

JO IIMTAHHS ITPO ®OPMHU 3J10B’)KUBAHHSA ITPABOM

TepMiH «370BKUBaHHS MPAaBOM» 3aCTOCOBYETHCA 4.3 cT.13 L{uBinbpHOTO KONEkey YKpainu (naii
— K VYkpaian) [1] - sk HegomymieHHs Al 0COOM, 10 BUMHSIOTHCS 3 HaMipOM 3aBJaTH KON
1HIITH 0001, a TAKOK 3JIOBKMBAHHS MPABOM B 1HIIHX (hopmax.

370BKMBaHHS MPABOM IOJISATa€ y BUMHEHHI YIIOBHOBA)XXEHOIO OCOOOI0 BIJMOBIAHUX JAiH 1IOJ0O
BUKOPHUCTAHHS MOXJIMBOCTEH, SIKi 3akjajieHl B i cy0’€KTUBHOMY LUBUIBHOMY TIpaBi. 370BKHBaHHS
MpaBOM TMPU3BOAWTH [0 HETaTUBHUX HACHIAKIB JUIS IHIIUX OCi0: TOpyIIeHHS OOOB’S3KiB
JOTPUMYBATUCS BHU3HAUEHUX MEX HOro 31MCHEHHS; HE MOpYIIyBaTH CyO’€KTHBHUX IIpaB Ta
OXOPOHIOBAaHUX 3aKOHOM IHTEPECIB IHIIMX YYaCHUKIB IMBUIBHUX IPABOBIIHOCHH; HE JOIyCKaTH
3aMoIISTHHSI IIIKOIM 37I0POB’10 JIFOIMHHU, TTOTIPIIEHHS TOBKIJUISA, MONIKOKEHHS a00 3HUIIICHHS YY>KOTO
MaifHa; HE TEpeIIKOKATH 3AIHCHEHHIO PEeYOBHX Ta IHIIUX MpaB; HE 3aMOJIIOBATH IIKOIU YECTi,
T1IHOCTI Ta AUIOBIN pemyTaiii Tomo [2].

@®opmu 3710BKUBAHHS IPABOM B 3aJI€KHOCTI B1I HaMIpy 3aBJaTH IIKOU, MOXHA MMOAUINTH Ha:

1) mmKaHy — U sIKii, yHOBHOBa)XEHA 0C00A 3I0BXKMBAE CBOIM IPAaBOM BHKIIFOYHO 3 HAMIPOM
3aBJAaTH IIIKOIU 1HIIIH 0c001;

2) 3JI0BXMBAHHS MPaBOM B iHIIKUX (OpPMaAx, TOOTO, 3TIOBKHUBAHHS PABOM, SIKE 3IIHCHIOETHCS
0e3 HaMIpy 3aBIaTH IIKO/H, aje 00’ €KTUBHO ii 3aBaae [3, c.391] .

To6T1o, MIMKAHOIO € CBiZIOME MOPYIICHHS MpPaB 1 3aKOHHUX IHTEPECiB IHIIUX OCi0 3 OCHOBHOIO
METOI0 3aBmaTH iM mkoau. 3okpema, T.C. fmeHko 3a3Havae, SKIIO 3aKOHOJABEIb BKa3ye Ha
HasBHICTH IIKOJAM, SIK HA €MHY METY, TO TaKe 3JIOBKMBAHHS MPAaBOM HA3UBAETHCS «IIMKaHOIO». B
[IbOMY BHIIQJIKy Ma€ MiICIIe yMHCEN YIOBHOBaXCHOI OCOOM, SKWH CIPSIMOBAaHWI BHKIIOYHO Ha
3MIACHEHHS IIKIATUBUX il 1 BBOXKAEThCS, IO HISKOI 1HIIOI METH, 0co0a, sika 3MIWCHIOE TPaBO HE
nepecmiaye [4, c.121].

JLIO. TI'pyauuna 3a3Hauvae, MmO MmiJ I1HIWUAMH (opMaMH 3JI0BKUBAaHHSI Tpebda po3yMITH
37I0B)KMBAHHSI IPABOM, SIKE XO4a 1 HEMa€e METH 3aBJaTH IIKOH, ajie 00’ €KTUBHO 3aBAA€ LIKOAY 1HIIUM
oco0aMm; 3J0BXKHMBAaHHA [OMIHYIOYAM CTAHOBHUIIEM Ha pUHKY; OOMEXEHHS KOHKYpPEHLI;
He00poCcoBiCHA KOHKYPEHIIis 1 pexiama |35, ¢.37.]

3aranoM moBeAiHKa ocoOu, y 3B’S3KY 13 3JI0BXKMBaHHAM IpaBoM, mnependadena cr.13 LK
VYkpainu moB’a3y€eThes 13 AiIMU TPABOMOPYITHUKA.

Pazom 3 THM, 3710BKHMBaHHS MPAaBOM MOKe OYTH BUpaxeHe y ¢popmi O0e3aisbHOCTI, TOOTO, KOJIU
BIJIMOBIIHO IO TPHUITMCIB YMHHOTO 3aKOHOJABCTBAa 0CO0a MOBMHHA BYMHUTH BCTAHOBJICHI IS HEl
3akoHoM nii. Tak, BiamoBimno g0 ¢1.362 LUK VYkpainu, y pasi mpojaxy 4acTKM y IpaBi CHUIBHOI
YaCTKOBO1 BJIACHOCTI CIIBBJIACHHK Ma€ TEpPEBa)KHE MPaBO Mepe]l IHIMUMU oco0aMu Ha i1 KyIiBIIO 3a
I[iHOIO, OTOJIOMICHOIO JUIS MPOAAXy, Ta Ha IHIIMX PIBHUX YMOBaxX, KpiM BHIAAKy HOPOAAXKY 3
myosiyHuX TOpriB. [IpogaBens yacTku y mpaBi CIIJIbHOT YaCTKOBOT BJIACHOCTI 3000B's13aHU THCHMOBO
MOBIJIOMUTH 1HITUX CIIBBJIACHHUKIB PO HaMip MPOJIaTH CBOKO YAaCTKY, BKA3aBIH IiHY Ta 1HIII YMOBH,



Ha SKUX BiH i1 mpoxgae. Ko iHII CMIBBIACHUKH BIJMOBWJIMCS Bif 371MCHEHHS MEPEBaKHOTO IIpaBa
KYIIBJIl 44 HE 3[I1ACHATH I[LOTO MpaBa MIOJ0 HEPYXOMOI'0 MaiHa MPOTIrOM OJHOTO MICSIs, a 00
PYXOMOTO MaifHa — IPOTATOM JIECSATH JHIB BiJ JHS OTPUMAaHHS HAUMH TOBIJIOMJICHHS, TIPO/IABEIb MAE
MpaBo MPOJATH CBOIO YACTKY iHIIIKA oco0i. Sk 3a3Hauae O.M. CafikoB 370BXXHBaHHSM TIPaBOM Yy
JAHOMY BUMAJKYy TPOSIBISIETECS Y TOMY, IO CIIBBJIACHHK, KU HEMae HaMipy OpUI0aTH JaHy
YaCTKy, HABMHUCHO HE JIa€ BIJIMOBIiJIl Y BCTAHOBJICHUHN CTPOK JUIS 3aTATYBaHHS 4acy. BiIMiHHICTB Bif
[IMKaH{ B IaHOMY BHIIAJKY TOJISITA€E Y TOMY, IO X04a 0coba i YMHUCHO HE HaJa€ BiIIMOBIiJI, a YeKae
CIUTMBY BIJIMOBIIHOTO CTPOKY, TUM HE MEHINE, TYT BiJCYTHIM TakWil €JIEMEHT IIMKAaHU, K HaMip
3aBaaTH IKoAW. Ilim MIKOMOI y JaHOMY BHIIAAKY Tpeba po3yMiTH 30MTKH, YIYIIEHY BHTOIY,
MOPYIIICHHS MPaB 1 3aKOHHUX 1HTEPECIB 1HIIMX OCi0 ab0 CTBOPEHHS TaKOi CHUTYyaIlii, IpH sKii iX He
MOJKHa peanizyBaTu. ToOTO MIKOJa TOBUHHA PO3YMITHCS Y IIMPOKOMY CEHCI 1 BKIIFOYATH B ceOe iHIIi
HEraTUBHI HACIIJIKK (CTBOpEHHS HeOe3nmeyHoi CUTYyallii, MOTipIIeHHS TOBAPHOTO BUTIISAAY 1 T.1.), AKi
MO’KYTh BUHHKATH BHACIIOK 3JIOBKUBAHHS [TPaBaMU, JUIsl YIaCHHUKIB IIUBIIEHOTO 000poTy [6, €.42 ].

Iammii npuknan, BignoBigHo 10 cT. 352 1K Ykpainu, sKio B pe3yabTati Aii a0o 0e3isabHOCTI
BJIACHHKA MaM'TKH KYJIBTYPHOI CITAIIMHK 1l 3arpOKy€e TOMIKOIKEHHsT 200 3HUINEHHS, BIIMTOBITHHIMA
OpraH OXOpPOHHM KYJIbTYPHOI CHAIIIMHU POOWUTH BIACHUKY MaM'sITKU BIAMOBIJHE IMOMEPEHKEHHS.
SIKIIO BIACHUK MaM'sITKH KYJIBTYpPHOI CIIIIMHU HE BKMBE 3aXO0/iB MO0 ii 30epeeHHs, 30KpemMa y
3B'SI3KY 3 HEMOJXKJIUBICTIO CTBOPEHHS HEOOXITHHX Ui LIbOTO YMOB, CYJl 3a MO30BOM BiAMOBITHOTO
OpraHy OXOpPOHHU KYJIBTYPHOI CIaJIIMHU MOKE MOCTAaHOBUTH pillIeHHS Tpo ii BUKym. BinmosinHo 1o
ct. 1163 LUK Vkpainu ¢diznuHa ocoba, KUTTIO, 310pOB't0 a00 MailiHy sSKOI 3arpokye HebOe3mneka, a
TaKOX IOpUIUYHA 0c00a, MalHy SKOi 3arpoKye HeOe3reKa, MaloTh PABO BUMArat ii yCYHEHHsI BiJI
TOTO, XTO ii cTBOproe. A BimmoBigHO 10 cT.1164 11K Ykpaiau, y pasi He yCyHEHHS 3arpo3u JKUTTIO,
3I0pOB't0, MaifHy (hi3udHOI 0coOM ab0 MalHy IOPHINYHOI 0cOOM 3aiHTEepecoBaHAa Oco0a Mae MpaBo
BUMaraTtu: 1) BXKUTTS HEBIAKIATHUX 3aXOMAIB MIOAO YCYHEHHS 3arpo3u; 2) BIAIIKOTyBaHHS 3aBAaHOL
mKoAu; 3) 3a00pOHHU TISTTBHOCTI, sIKa CTBOPIOE 3arpo3y.

TakuM 4WHOM, MU NpONOHYeMO AONMOBHUTH 4.2 1 4.3 c1.13 LK Vkpainu 1 BUKIAacTH B Takii

penaxiii:
«2. Ilpu 3aiiicHeHH] cBOiX mpaB ocoba 3000B's3aHa yTpUMyBaTHCA BiA Al a00 Oe3isNIbHOCTI, SIKi
MOTJIM O OPYIIUTH MpaBa IHIIMX 0ci0, 3aBJaTH LIKOAU JOBKULIIO a00 KyJIbTYPHIH Cra IINHI.
3. He nomyckatotbes nii abo 0e31isuTbHICT 0COOH, 110 BUYMHSIOTHCS 3 HAMIPOM 3aBIATH IIKOIM 1HIIIN
0c001, a TAaKOK 3JI0OB)XKMBAaHHS IPAaBOM B 1HIIUX (popmax.»
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O HE'ATUBHOM BJIMAHUU UBBUPATEJIBHOCTH ITPABOIIPUMEHEHUSA
HA ®OPMUPOBAHME ITPABOBOM KYJIbTYPBI’

TepMuH «mpaBoBasi KyJbTypay IIMPOKO HCHOJIB3YETCS B IOPUAMUYECKON JTUTEpAType, OJIHAKO
710 CUX TIOp HE YTUXJIU AUCKYCCHU MO MOBOAY ONpeeNieHus: JaHHOTo moHsTHs. HacunteiBaeTcs 6oiee
250 ee onpenenenwii 1, c. 433].

[IpaBoBass KynbTypa Kak CHUCTEMa JAYXOBHO-HPABCTBEHHBIX U MPAaBOBBIX LEHHOCTEH
BBIpaXXaeTcsi B JOCTUTHYTOM YpPOBHE pa3BUTHSA NPABOBOM JEHCTBUTEIBHOCTH, HOPMATHBHBIX
MIPABOBBIX AKTOB, MPABOCO3HAHUHU, B COOTBETCTBHM C KOTOPHIMH (POPMHUPYETCS 3aKOHOIOCIYIIHBIHI
o0pa3 JKM3HM U OCYIIECTBISICTCS TIPABOBOE pETYJIHPOBaHWE OOMICCTBEHHBIX OTHOIICHHIA,
YCTaHABJIMBACTCS PEKUM MPABOTIOPsI/IKA B cTpaHe [2, ¢. 386].

B ropuanyeckoid Hayke MPUHATO BBIAEIATH TaK HA3bIBAEMbBIE «Y3KHI» U «IIUPOKHUIN» CMBICI
TOrO WJIA MHOTO TepMUHA. B y3KOM cMbICie cioBa MpaBoOBas KyJlbTypa OTAEIBHOIO WHIWMBH]IA
O3HAYaeT 3HAHWE MM JICHCTBYIOIIETO 3aKOHOATEJIbCTBA, MPABHIbHOE MOHHUMAaHUE, COOJIOJCHUE,
WCITOJTHEHHE, IPUMEHEHHE U HETEPITUMOE OTHOIIICHUE K JTFOOBIM HapyIIEHUSM 3aKOHHOCTH [3, ¢. 353].

IIpouecc nepenaun IPUANIECKUX 3HAHUN U OIBITA OCYIIECTBISAECT BO3ACHCTBUE HA CO3ZHAHUE
U TIOBEJIEHHE YeJoBeKa, (POpPMHUpPYET y HEro MO3UTHUBHBIE MPEACTABIEHUS, B3IJISJbI, LIEHHOCTHBIE
OpHUEHTAIIUU, YYBCTBA, SMOIIMU. Bce 3TO cmocoOCTBYEeT BOCITUTAHUIO 3aKOHOIIOCITYITHOCTH, BIMSIET HA
coOJTro/IeHre, UCTTOJTHEHHE W UCTIOIh30BaHNE HHIUBHUIOM IOpUINYECKUX HOpM [3, c. 358].

Ho uto ecnu cyOBeKT mostydaeT HEeraTUBHBIN IOPUIUUYECKUAN OMBIT, HAIPUMED, MPU MOMBITKE
peann3oBaTh rapaHTUPOBAHHOE 3aKOHOM IPaBo?

[IpencraBuM Takyro CUTyalHMIO: Ha Ta30HE, B HAPYLIEHUE JICMCTBYIOIIETO 3aKOHOJIATEIbCTBA,
CTOSAT PSIIOM TPU MPHUIIAPKOBAHHBIX aBTOMOOMIIA — OTe4eCTBeHHbIN «OKurynu», smoHckas «Toiota» u
Hemenkuil «bMBy». Brnanenen xwuryneil — neHcHOHEp, TOHOTHI — OOBIYHBIN MYyKUMHA CPEIHUX JIET,
BMB — Mo050/101 4enoBeK B JOPOrOM KOCTIOME, C 30J0ThIMU udacamMu Ha pyke. Corpyanuk HIIC
BHUJIUT, YTO BIIAJENbBIBI BCEX TPEX aBTOMOOMIICH TOJIHKO YTO MPHUMAPKOBAIUCH HA Ta30HE M BBIXOIST
u3 cBoux aBTo. OJMHAaKO MPOTOKON 00 aJAMHHHUCTPATUBHOM IMPABOHAPYIIEHUU OH TOYEMY-TO
COCTaBJISIET JIMIIh B OTHOILIEHWU OJHOTO BOAUTENS (IMyCTh UM OyneT Biazaenel Toiorsl). K cioBy,
MOMOOHBIN ciyyail HEKOTOpoe BpeMsl TOMY Hasaj moman Bo BHUMaHue mpecchl [4]. Ilouemy on
MIPOUTHOPHUPOBAJ HAPYIIECHUE 3aKOHA JBYMsI ApyruMu BoautensiMu? [loueMy OH MpUMEHHI TIPABO K
OJTHOMY CYOBEKTY, HE MPUMEHHUB €r0 B aHAIOTUYHOU cUTyanuu K Apyrum? Hamuio n3buparenbHOCTb
MpaBONPUMEHEHUSI.

[Ipu sToM mOA M30OMPATENHHOCTHIO MPABONPUMEHEHHsS, KaK MPEICTaBIsIeTCs, CIeAyeT
MMOHUMATh BJIACTHYIO OPTaHU3ALUOHHYIO JIEATeTbHOCTh KOMIIETCHTHBIX OPTaHOB U JIOJDKHOCTHBIX JIUIT
[0 PAaCCMOTPEHUI0 U Pa3peUICHUI0 HWHIWBHUIYAIbHBIX IOPUIUYECKUX JIeT TyTeM H3JaHus
WHJIUBUTyaJIbHBIX TTPABOBBIX MPENMUCAHUN, COBEPIICHHYIO B IPOTUBOPEUNE C TIPUHIIUIIOM PaBEHCTBA
rpaxaaH mepel] 3aKOHOM U CYAOM, KaK MpaBWiIO, B IENSIX YAOBIETBOPEHUS KaKUX-IHOO JIMYHBIX
WHTEPECOB MPABONPUMEHUTEIIS.

byner nu rpaxmaHuH, KOTOPBIM €IMHCTBEHHBIM TONydmn ImTpad 3a TMapKOBKY B
HETOJIO)KEHHOM MecCTe, OYyIEeT IMOCie 3TOro ¢ JIOBEPHUEM OTHOCUTHCS K 3aKOHY U K BiacTtu? JlaHHas
CUTyallusi HE TOJBKO HE TOBBICUT YPOBEHb MPABOBOW KyIbTYphl Tpa)KJIaHWHA, HO, OOjee Toro,
MOHU3UT ero. Hu o xakoM (OpMHUpPOBAHUM «ITO3UTHBHBIX MPEICTABICHUMN, B3IJISIOB M IIEHHOCTHBIX
OpHEHTAlMii» U peun OBITh He MOXKeT. bonee Toro, 3TOoT cimyuyail OKakeT BIMSHHUE HE TOJILKO Ha
MPaBOBYIO KYJIBTYPY KOHKPETHOTO WHIWBHAA, HO M Ha TPABOBYIO KYJIbTYpy KakKOW-THOO dYacTH
o01ecTBa.

Ha cerogusimHuii MOMEHT OJHOW W3 TOCYAApCTBEHHBIX 3a/1a4 SIBJISIETCS MOBBIIIICHUE YPOBHS
MpaBOBOM T'PaMOTHOCTH M NPABOBOM KYJIbTYpbl HACENEHUS, a TaKKe IPaBOBOE BOCIUTAHUE,
MTOCKOJIBKY ATO HAIPSMYIO BIUSET HAa pa3BUTHE CTpaHbl. OTHUM W3 MHOKECTBA ITyTEH peIIeHUs 3TOU
3a/1auu, KaK Mpe/ICTaBIISIeTCs, CIeAYyeT CUUTATh YIyUllIEHUE Ka4YeCTBA HOPMATUBHBIX MIPABOBBIX aKTOB

" CraThs noAroToBneHa npyu GpuHaHcoBoi noaaepxke Poccuiickoro rymanutapHoro Hayunoro ¢ponga. Ipoext Ne 15-33-
01354.



MyTEeM VYIPOUICHUS IOPUIMYECKOW TEXHHKH M HWCKIIOUEHHH ITPABOIOJIOKEHUH, TTO3BOJISIONIIX
MIPUMEHSTH TTPABO H30UPATEIBHO.

UToOBl HMCKOPEHUTh TOJOOHBIC TMPABOIOJIOKCHHS, JyMaercsi, HE0OXOIMMO CHayala
MIPOM3BECTH MPOIEAYPY, KOTOPYIO B JINTEPAType HA3bIBAIOT OIICHKOW MPAaBOBBIX pekuMoB. Ha mepBomM
JTare OICHKHU CIEAYEeT MPOBECTH HCCIICOBAHME HOPMATHUBHOM COCTABIIAIONICH, MHBIMU CIIOBaMH,
BBISIBUTH HAJMYUE WM OTCYTCTBUE 3aKOHOJATEIHHO YCTAHOBIICHHBIX FOPUIMUYECKUX TMPETSATCTBUI B
peamzanuu TpaB, CBOOOA ¥ 3aKOHHBIX HWHTEPECOB TpaxkIaH (HampuMep, 3aKOHOIATEIHHO
YCTaHOBJICHHAs] BO3MOXKHOCTh M30MPATEIbHOTO TpaBonpuUMeHeHus). Ha Bropom 3tame HEOOX0IUMO
M3YYHUTh (PaKTUYECKUE JTAHHBIC, KOTOPHIE MO3BOJISIT TIOHATh PEATLHO CYNIECTBYIONIYIO KAPTUHY B TOU
WM uHOM obnactu. Ha TpeThem 3Tane HeoOXOIUMO COTIOCTABHUTH MOJyYEHHBIE JTaHHBIC C TEM, YTOOBI
Ha 3aKIIOYUTEILHOM, YETBEPTOM dTale, MOJABECTH UTOTH M BHIPAOOTATh KOHKPETHBIC PEKOMEHIAINH
1 TpeOoBaHMs K CyOBEKTaM Mpasa.

Ecimu ynmacrtcs cBecTH K MUHUMYMY 3aKOHOJATEIBHO YCTaHOBIIEHHBIC BO3MOXXHOCTH
M30MPaATETLHOTO MPUMEHEHHS TpaBa, dTO IOJIOKUTEIBHO IMOBJIUSAET KaK HA TPAaBOBYK JKU3Hb B
IIeJIOM, TaK U Ha (popMHUpOBaHUE TIPABOBOM KYJIBTYpPHI HE TOJIBKO TPa)IaH, HO ¥ MPABOIPHUMECHHUTEIICH
B YaCTHOCTH, YTO, B CBOIO OdYepellb, MPHOIM3UT HAac K TpoBo3mianieHHOMY B Koncturynuum P®
MIPaBOBOMY T'OCY/IapCTBY.
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I]encneeuy Oxcana BosionumupiBHa,
CMyOeHmKa nepuioco Kypcy 1puouyHo2o haxyivmeny
XmenvHuyvbkoeo ynisepcumemy YnpasiiHHsa ma npasa

INOHATTA TA CYTHICTD IEPKABU

[TuTaHHs PO MOHATTSA 1 CYTHICTH JAepaBU 3aBXKAU OyJIO 1 3aJMIIA€TBCA B LIEHTPl yBaru
OaraThox HaykoBIiB. JKOJHE 3 SBHUII COLIATBHOI JIHCHOCTI HE BUKIUKAJO CTIIBKU CYMEPEUOK i MPSMO
NPOTHJICKHUX CY/DKEHBb, K Jep)KaBa. 3 MOMEHTY CBOTO BHHHUKHEHHS B TIOHATTS <«JIEpKaBa»
BKJIQJIaBCS PI3HUI CMHCI, HEOJHO3HAUYHO po3yMijgach 1 I CYTHICTb. 3 PO3BUTKOM JEp>KaBU
3MIHIOIOTHCS 1 TIOTJISIIU HA TIOHSTTSI IEPKaBH, ii POJIb 1 COIliaibHE IPU3HAYEHHS B CYCI1IBCTBI.

Tepmin «uepxkasa» 3'sBuBcs B XVIcr. Moro BBiB 10 HaykoBoro o6iry itamiiichkuii
noiTHaHUA MuciuTeas Hikkono MakiaBesuti. 3po3yMisio, 1o AeprKaBa K CyCHUIbHE SIBUIIE 10 ITbOTO
iCHyBana BXX€ TUCAYONITTA. Hepilko SK CHHOHIM TEPMIHY <«JI€p’KaBa» BUKOPUCTOBYETHCS TEPMIH
«KpaiHay. AJe 3 MOy IOPUANYHOI HAYKH 111 OHATTS HE € TOTOKHUMU. [IoHATTS «kxpaiHay 3a CBOIM
3MICTOM € [IMPIIMM, HDK TOHATTA <«JepXaBa». BoHO Mae He TiIbKM TpaBoBe, a W
reorpadiune 3HaueHHs (TipchKa KpaiHa, piBHHHA TOIIO0) [2].

VY mpaBO3HABCTBI TEPMiH «KpaiHa» YXKHUBAETBCS y PO3YyMiHHI TEPUTOPii, IO Ma€ TIEBHI
KOPIOHH, BOJIOJIIE IEP’)KaBHUM CyBepeHITETOM ab0 nepeOyBae i BIa00 1HIIO1 Iep)kaBu. [cTOpudHO
BiJIOMI Taki BUIY MiJIBIAJHUX KpaiH, sSIK KOJIOHII, MiJOMiYHI TepUTOpii. Y Haml 4ac KpaiHaMHu HEPiIKO
Ha3WBAIOTh aJMIHICTpaTHBHI a00 aBTOHOMHI YacTWHU JnepkaBu. Hampukian, Kpaina backiB €
CKJ1aJ10BOI0 yacTHHOIO KopomniscTBa Icnanis.



TepMiH «IeprkaBay B IOPUANUHIf Ta iHIIIH HAyKOBIii TiTepaTypi TIIyMauaTh mo-pisHoMy. Moro
pO3MIISIIal0Th B CyOCTaHIIOHAIBLHOMY, aTPUOYTHBHOMY, I1HCTUTYIIIOHAJILHOMY 1 MIDKHApOIHOMY
3HaueHHsx [1, €.17].

VY cyOcraHIioHaIbHOMY 3HAYEHHI JiepKaBa - OpraHi30BaHe B MEBHI KOpHopallii HaceJIeHHs, 110
¢yHKUioHye B mpoctopi ¥ waci. B arpuOyTuBHOMY 3HAa4YeHHI - II€ YCTpid MEBHUX CYCHIUIBHHX
BIIHOCHH, O(iIIHHUNA YCTPii IEBHOTO CYCHIbCTRA.

B iHCTHUTYLIOHaTBPHOMY 3HA4€HHI - 1€ amapaTr MyOJiyHoi BIaaW, AEpXKABHO-TIPABOBI OpraHH, IO
3MIMCHIOIOTh JEp)KaBHY BiIagy. Y MIDKHapOJHOMY 3HAadeHHI Jep)KaBy pO3IJISAAIOTh-K CYO'€KT
MDKHApPOJHUX BiTHOCHH, SIK €JJHICTh TEPUTOPIi, HACETICHHS 1 CYCIUIBHOT BIIA/IH.

JlaBHborpenbkuii  ¢ginocod ApHCTOTENb pO3IIAAAB JAEPKaBY K «IPUPOAHY GopMy
CIIUJIKYBaHHS», SIK TaKe COI[iaJIbHE CepEeIOBUINE, JIe MPUPOHA MOTpeda JroIeH y CIIIKYyBaHHI MOXKeE
OyTH peanizoBaHa MakCcUMajiabHO. Pa3oM X TuM BiH BOauaB B JiepKaBi YHIBepcallbHYy OpraHizailito,
CTBOPEHY JJIsl JAOCSTHEHHs 3arajbHOro Onara. PumMchKkuili opaTtop, MUCIUTENb Ta ACpPKaBHUN Misd
[TuniepoH po3risgaB JaepkaBy K IMO€JHaHHA B €IMHE IlJIe — B I'POMAJICBKy OOLIMHY — BCIX ii
rpomajsH [4, c. 40].

T. T'060c BBaXKaB JiepKaBy «IIPUPOTHUM TLIOM», a HiMenbkuii ¢inocod I. KanT cTBepmKyBas,
IO «JIepXaBa — M€ CYCIUIbCTBO JIIOJIEH, KOTpe caMe pO3MOPSKAETBCSA 1 ympasisie co0oro, Iie
«00’eHaHHA JIIOJIeH mia erifjoro mpaBoBHX 3akoHiB». JK. bojgeH TpakTyBaB aep)kaBy sIK 0COONMBY
OpraHi3allito BEpXOBHOI MOJITUYHOI BIIJIH, IO BOJIOJIi€ cyBepeHiTeToM. CyBepeHiITeT AepikaBu — e ii
3JaTHICTh TBOPUTU IPABO, MPOBOAMTU B XKHUTTA 3aKOHM. OpraHu Jep’kaBU Ha 4OJi 3 MpaBUTEIEM
(MOHapXOM) € HOCISIMH JIEP)KaBHOTO CYBEPEHITETY, BOHU BUIUISFOTHCS 3 CYCIUIBCTBA 1 € HOCISIMH
Jep:kaBHOI Biaau. B oMy BUMAIKy JepxkaBa pO3IIIAAE€ThCS AK CHUCTEMa IHCTHTYTIB MyOIiuHOT
BJIaJIM, 1[0 HE CHIBIAJAIOTh 3 CYCIIIHCTBOM, BiJIOKPEMJICHI BiJl HBOTO, SIK amapaT yMpaBiiHHS [4, C.
41].

3 yacoM XapaKTEPHUCTHUKHU JIEPKaBU MOTIHOIIOIOTHCA, CTalOTh TOYHIMMMHU. Ha ocHOB1 Teopii
TPbOX €JIEMEHTIB (OPMYETbCS YABICHHS PO AEP)KaBY K CYKYMHOCTI TPbOX OCHOBHHUX €JIEMEHTIB:
TEpPUTOpIi, HaceleHHs 1 Biaau. Bimomwmii pocidicekuil opuct M.®. Bnaaumupcrkuii-bynanos
BU3HAYaB JIEP)KaBY SIK COI03 OCi0, AKi 3aiiMalOTh MEBHY TEPUTOPIIO 1 IKUMH YIIPABIISE OJJHA BEPXOBHA
Biajaa. [IpakTHYHO TOTOXKHIM € BU3HAYEHHS aBTOpA BIJIOMOI0 Ha MOYaTKy XX CTOMITTA MiIPYyYHHUKA 3
3aranpHOi Teopii mpasa I'. lllepiieneBnya, sSkuil po3risiaB Aep)kaBy SK €JHAHHS JIIOJEH y Mexax
OJIHI€T TepUTOPIi MiJT 3arajJbHOI0 BIA00.

Ha 30BHimHIX (opMalbHUX O3HAKax JAep)kKaBU 30CEPEIPKye yYBary i Tak 3BaHUIl MPaBOBUX
MiIX11, aBTOPOM SKOTO € aBCTpiichbkuii BueHud X. Kenmb3eH. B pamkax 1mporo miaxonay naepxkaBa
PO3IIIAA€ThCS SIK BCTAHOBJIEHUI B Maciutabax ojHi€l Hauii a0 KpaiHM MpaBOBUHM MOPSAIOK, 5K
cBOepiHa mpaBoBa Kopropauid. Himenpkuit mucioutens [. KanT kBamidikyBaB naepxkaBy SK
00’€JTHaHHS BEJIMKOT KUIBKOCTI JIFOAEH, 110 MiAMOPSIIKOBYIOThCS IPABOBUM 3aKOHAM.

Pociiicekuii Buennit H.M. KopkyHOB BHU3HauaB Jep)kaBy sIK 00’€HaHHS BUIbHUX JIIOJEH, 1€
MUPHUH MOPSATOK 3a0€3Meuy€eThCsl MOHOIIOJIEIO IEP/KaBHUX OpPraHiB Ha 3/1IHCHEHHS IPUMYCY.

VY mitepatypi po3poOsS€ThCS YMMAJIO BU3HAUEHb MOHATTS JCp>KaBH, KOTP1 BIAOMBAIOTH TaKi
HOT0 acleKTH:

- Iep>kaBa SIK OpraHi3allis MOJITHYHOI BIaIH;
- ZIep’KaBa sIK anapaT BIAJIH;
- JieprKaBa sIK TIOJIITHYHA OpTraHi3allisi BChOoro cycmijbcTBal2].

KoxxHuit 3 HUX 3aciyroBye Ha yBary. J[ilicHO, pO3yMiHHS JepKaBu K OpraHizarii HoJiTHYHOI
BJIAJU TIAKPECIIOE, IO Cepe]l IHIUX CYO'€KTIB MOJMITUYHOI CHCTEMH BOHA BHUAUISIETHCS OCOOJMBUMU
AKOCTSIMM, € OQiliifHOI0 (QopMOI0 opraizamii BiIaAd, HPUIOMY OJHOOCOOOBOIO OpraHi3ali€ro
MOJIITUYHOI BJIaJH, KA YIpaBise yCIM CyCNUILCTBOM. BonHOYac MOiTHYHA Bilaja - OAHA 13 O3HAK
nep>kaBu. ToMy HeTOLIBHO 3BOAUTH JI0 HET MOHATTA P KaBH.

I3 30BHIIHBOTO OOKYy JAepkaBa BHCTyHAa€ SK MEXaHI3M 3JIHCHEHHS BIIaJU 1 YIPaBJIIHHS
CYCHUIBCTBOM, K amapaT Biaau. Po3risa aepikaBu uepe3 Oe3nocepeiHe BTIICHHS MOJMITUYHOT BIaau
B amapari, CUCTEeM1 OpPTaHiB - TaKOX HE PO3KPUBAE MOBHICTIO ii MOHATTA. Y pa3l TaKOro po3risay He
BPaxXOBYEThCS AISUTBHICTh CUCTEMHU OPraHiB MiCLIEBOTO CAMOBPSIYBAaHHS Ta 1HILIUX.



JepkaBa € 0COOMBOIO MOITHYHOIO peaabHICTIO. PO3KpHBarOYM 3MiCT OHITTS JACp>KaBH, CIIiJT
MIJBECTH ii MMiJ TaKe POJOBE MOHSTTS, K MOJITUYHA opraHizamis. SAkimo nepxkaBy 10 cepenuau XIX
CT. MO’KHA BH3HAYATH SIK MOJITHYHY OPTaHi3allifo MaHIBHOTO KJIacy, TO Mi3HilIa, i 0COOIMBO CydacHa,
JepaBa - 1€ MOJIITUYHA OpraHizallis BCbOTO CyCHibcTBa. JlepkaBa cTae He MPOCTO BIAJON0, IO
CIMPAEThCS HAa NPUMYC, a LUIICHOI OpraHi3ali€lo CyCIUIbCTBA, SKA BHUPAXa€E 1 OXOPOHSE
IHIUBITyaJIbHI, TPYMOBI 1 CYCHIJIBHI 1HTEpecH, 3a0e3Meduye OpraHi30BaHICTh y KpaiHi Ha MiATPYHTI
€KOHOMIYHUX 1 JYXOBHMX YHHHHKIB, peali3ye TOJIOBHE, IO HAaJa€ JIIOAAM [HBLTI3AIis, -
HapoJIOBJIaJIs1, CKOHOMIUHY CBOOOy, CBOOO Y aBTOHOMHOI OCOOH.

BpaxoByroun cka3zaHe, MOXHa 3pOOWTH BHCHOBOK, IO Jep)KaBa — 1€ CyBepeHHa IOJITHKO-
TepUTOpiajibHa OpTaHi3allisi COUiaTbHO HEOAHOPITHOTO CYCIIIbCTBA (HACETICHHS), IO Ma€ MyOIiuHy
BJIa/ly, SIKa 31MCHIOETHCS allapaToOM YIIPaBIIIHHS Ta allapaToM MPUMYCY Ha OCHOBI IOPUAMYHUX HOPM,
KOTp1 3a0€e3MeuyloTh Y3rO/DKEHHS COLIabHO-TPYMOBHUX, 1HAMBIIyallbHUX 1 CYCHIJIBHUX 1HTepeciB[3,
c.22].
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POJIb BEPHCKOI KOHBEHIIMA Ob OXPAHE JIMTEPATYPHBIX U
XYJAOXECTBEHHBIX TIPOU3BEJIEHUU 1886 I'. B OBJIACTHU OXPAHBI ABTOPCKHUX
ITPAB

bepHckass KOHBEHIIHS 00 OXpaHE JMTEePaTYPHBIX U XYyJI0’KECTBEHHBIX mpow3BeacHui 1886 r.
(manee — KoHBEHIMS) CTOMT Y UCTOKOB 00pa30BaHUSI MEXIYHAPOIHON CHCTEMbI OXpaHbl aBTOPCKUX
mpaB. TepMHHOJIOTHs, OCHOBHBIE HOPMBI H CTPYKTypa COBPEMEHHOTO 3aKOHOAATelIbCcTBa 00
aBTOPCKOM TIPaBe, ACHCTBYIOIIETO BO MHOTHX CTpaHaX MHUPA, CETOJHS BO MHOTOM IMPEAONPEAEIISIOTCS
KonBenmnmei.

KoHBeHIIMs OXpaHseT MPOU3BEACHUS B OONACTH JHUTEpaTyphl, HayKu U HcKyccTBa. llemb
KonBeHImMu cocTOuT B «00ECIIEYCHUH BO3MOXKHO Oosiee 3((HEKTUBHBIM H €AMHOOOPA3HBIM IyTEM
OXpaHbl IIpaB aBTOPOB Ha UX JIMTEpATypHbIE UM XYA0KECTBEHHBIE Mpou3BeeHus» [1]. B ocHOBY ee
MTOJIOKEHBI TPYU OCHOBHBIX NMPHWHIIMIA: TPUHIMI HAIMOHAIBHOTO PEXHUMa — KaXKI0E y4JacTBYIOIIEE
rocyaapcTBO JODKHO TIPENOCTaBIATh MPOU3BEACHUSAM, CO3JaHHBIM B JPYTUX TocydapcTBax-
YYaCTHUKAX, TaKyl0 J>K€ OXpaHy, KaKyl OHO TMpPEIAOCTaBISACT NPOU3BEICHUSM CBOUX TpaKIaH;
MPHUHIIAI aBTOMAaTUYECKOW OXpaHbl — MPEJOCTABICHUE OXPaHbl HE 3aBUCUT OT COONIOJCHUS KaKUX-
1160 (popMaTbHOCTEH; MPUHIIUI HE3aBUCUMOCTH OXPaHbI — OXpaHa HE 3aBUCUT OT HAJIMYHUS TAKOBOW B
CTpaHe TpoucxoxaeHus mpousBeacHus [2]. OcoOas 3HauumocTh KOHBEHIMH, MO MHCHHUIO
C. A. CynapukoBa, 3aKIiO4aeTcs B TOM, YTO B HEH BIEPBBIC OBLI BBIPAOOTAH MEXTYHAPOIHBIN
MEXaHU3M B3aUMHOM OXpaHbl INPOU3BEACHUM CTPaH-y4aCTHHUL] Ha Bcel Tteppuropuu bepHCKOrO
Coto3a, a Takxke pa3padoTaH MEXIyHApOAHBIN CTAaHIAPT OXPaHbl ABTOPCKHUX IpaB, 00sA3aTeIbHBIN I
BCeX CTpaH-ydacTHuil [3, c. 11].

Kak ormeuaer C. II. I'pumiaes, nonoxkennsi KOHBEHIIMM MOKHO YCJIOBHO pa3/eiiUTh Ha JIBE
IPYIIbl: KOHBEHIIMOHHBIE W OTCBhUIOYHbIE MpaBuia. K KOHBEHIIMOHHBIM IpPaBHJIaM OTHOCSITCS
MIOJIO’KEHHS], HAIlPaBJICHHbIE Ha pa3pellIeHre MEXKyHApOIHbIX MMpo0IeM B 00JaCTH aBTOPCKOTO IIpaBa
MyTeM HAJIOKECHUS Ha KaXAYI0 CTpaHy-y4aCTHUIY YHU(DUIMPOBAHHBIX pereHuid. J{ms cobmoaeHus
9TUX MPAaBWI CTPAHbI-yYaCTHHUIbl JIOJDKHBI CJHI€JaTh HMX YaCTbIO CBOEro 3aKOHOAATENIbCTBA.
OTcpulouHBbIE TIPaBUIa HE NPEAYCMAaTPUBAIOT YHUBEPCAIbHBIX PEIICHUM CIOPHBIX BOMPOCOB, OHU
IIPOCTO CTPEMSATCS JOCTHYb COTJIALICHUS IyTEM PA3PELICHUs] KaXAOW CTpaHe, e UCIpaIlNBaeTCs
OXpaHa, MPelyCMaTPUBATh €¢ COOCTBEHHOE PEIIICHUE B YCTAHOBIICHHBIX pamkax [4]. Paznenss Hopmbl



TakuM o0pa3oM, KoHBeHLUs, C OJHON CTOPOHBI, IPOBOIUT MIMPOKYK YHU(DUKALMIO MaTepUaIbHBIX
HOPM aBTOPCKOTO IpaBa ¢ 1eiblo0 Hanbosee 3¢ (eKTUBHON 3aIUThl IPaB aBTOPOB BHE 3aBUCHUMOCTHU
OT TOr0, B KAaKOW CTpaHE€ OHU HAaxXOJATCSs, a, C JPYroll CTOPOHBI, MPENOCTABIISIET BO3MOXHOCTb
rocyJlapcTBaM CaMOCTOSITENIbHO OIPEJENIUTh YPOBEHb OXpaHbl HEKOTOPHIX OOBEKTOB aBTOPCKOIO
mpaBa ¢ y4eTOM HallMOHaNbHBIX ocobeHHocTe. Kpome toro, JlononuurensHblil pa3naen KonBenuuu
IpeaycMaTpuBaeT JUIsl Pa3BUBAIOLIUXCSA CTPaH JbIOTHI, MO3BOJIAIONIME OOONTH CIHUIIKOM KECTKHUE
YCIIOBHS 3aIIUTHI aBTOPCKUX TIPaB, YTO CIIOCOOCTBYET MPUCOSAMHEHNIO K KOHBEHIINH CTpaH ¢ HU3KUM
YPOBHEM 3alIUThl aBTOPCKUX IIPaB.

OcoOenHocThi0 KOHBEHIIMM SBISETCS TO, YTO OHA MMEET OOpaTHYIO CHIly, T.€. Iocie
IpUCOEAVHEHNs CTpaHbl K KOHBEHIIMM TIPOM3BENEHUS CTpPaH-Y4YaCTHHI[ OXPAHAIOTCS Ha €€
TEPPUTOPUHU IO HAIMOHAJIBHBIM HOPMAaM BHE 3aBHUCHUMOCTH OT JaThl IEPBOrO ONMYyOJIMKOBaHUS
KOHKpeTHOro nmpousBefieHuss. OpHako MoOXeT ObITh cJeldaHa oroBopka o0 oOpaTHoM. 3a
rocynapcrBamMu-ydacTHUKaMu KOHBEHLIMHM  cOXpaHsieTcs IpaBO  3aKjIio4aTh MeEXay coOoi
CaMOCTOSITENIbHBIE COTIAlIeHNs. DTH COTJIallleHHs] MOT'YT IIPEIOCTaBIATh OoJsiee HIMPOKHE MpaBa, YeM
npeaycMoTpeHHble KOHBEHIMEN, WM COAEpKaTh MHBIE IOJI0KEHUS, HO HE NpOTUBOpedamue ei. B
KoOHBEHIIMM YCTaHOBJIEHBI TPAaHUIbl, HUXKE KOTOPBIX HE MOXKET OIYCKATHhCA YpPOBEHb OXPAaHBI
aBTOPCKOTO IIpaBa MHOCTpaHLa. Tak, Hampumep, kKak ykaspiBaeT 0. A. denopoBa, B OTHOLIEHUH
OIIpEeIeJIEHUs] CIIOCOO0B 3aIUThI JIMYHBIX HEMMYILECTBEHHBIX NpaB bepHckas KOHBEHIMS JOsJIbHA.
Ona He ompenensieT, Kakue CHocoObl 3alIMTHl YKAa3aHHBIX MPaB B 00S3aTEIBHOM MOPSAKE TOTKHBI
OBbITh MPETYCMOTPEHBbI 3aKOHOJATENbCTBAMU CTpaH, B Hee BXoAsamux. OHa JMIIb YCTaHABIMBAET
IIPUHLINI, B COOTBETCTBUHU C KOTOPHIM CPEJCTBA 3aIIUTHI JIUYHBIX HEUMYILIECTBEHHBIX IIPAB aBTOPOB
ONPENENIAIOTCS B COOTBETCTBUM C 3aKOHOJATENbCTBOM CTPaHbl, B KOTOpPOH ucTpeOyercs
COOTBETCTBYIOIIAsl OXpaHa [2].

Bmecre ¢ Tem, Hekoropble mnojoXkeHUs KOHBEHIMM B COBPEMEHHOM MHpE YXKE€ He
COOTBETCTBYIOT  JeiictBurenbHocTH. Hampumep, cr. 31 mpexycmarpuBaeT  BO3MOXKHOCTH
pacnpoCcTpaHEHUs] TOCyAapCTBaMU-yyaCTHMKaMHu JeiictBus KoOHBeHIMM Ha TeppUTOpHM, 3a
MEX1yHapOJHbIE OTHOLIEHUSI KOTOPBIX OHM HECYT OTBETCTBEHHOCTh. B JaHHOM ciyuyae MMeEIOTCS B
BUJY KOJOHUH, KOTOPBIX, OJIHAKO, OOJblle HE CyllecTByeT. B kauecTBe 0OBEKTOB OXpaHbI JaHHOM
KOHBEHIIMEH YKa3bIBalOTCS JIMTEPATypHbIE U XYAOXKECTBEHHBbIE IPOU3BENEHUS, MOJ KOTOPBIMH
NoJpa3yMeBaeTcs Ir00as «IpOyKIHs B 00IACTH IUTepaTyphbl, HAYKH U UCKYCCTBA, BHE 3aBUCMOCTH
oT crioco6a u ¢popMsl ee BelpaxkeHus» (4. 1 ct. 2) [1]. To ecTb Hay4uHbIE IPOU3BEIECHUS TOKPBIBAIOTCSA
MIOHATHEM JINTEPATYPHBIX IPOM3BEIEHUMN, a HE YKa3bIBalOTCSA OTAEIBHO. TakkKe He IOSCHAETCS B
KoHnBeHIuu, Kakue MNpPOU3BEACHUS CUUTAIOTCS CTaBIIMMM OOIIMM JOCTOSIHUEM JJIsi MPaBHIJIBHOTO
NpUMEHEeHHUs CT. 18, nckiroyaroniei oxpaHy TBOPEHUH, CTaBIIUX OOLIMM JTOCTOSIHUEM J0 BCTYIUICHUS
KonBennuu B cuiy. [lonaraem, 4To ciaenyeT MCKIIOUUTH YCTApEBIINE HOPMBI, pa3paboTaTh HOPMBI-
ne(pUHUINH, KOTOPbIE pacIIUpUIN Obl MOHITHE OXPaHSAEMBIX OOBEKTOB, a TAKKE YETKO 0003Hayanu
IIOHSITHE «OOIIEee TOCTOSTHUEY.

Taxkum o6pa3zom, bepHckass KOHBEHIUS BCerja OKa3blBaja U JIO CUX MOp COXpPaHsAeT OrpOMHOE
BIUSHUE Ha (OPMUPOBAHHME MEXKIYHApOJHOTO IMpaBa B OOJACTH 3aIlUTHl HHTEIJIEKTYaJbHOU
cooctBeHHOCTH. KOHBeHIMS, 3akperisisi OCHOBOINOJArarolide MPUHLHMIBL, 00pa3yeT OCHOBY
MEXIYHApOJAHOM CHCTEMbl OXpaHbl aBTOPCKUX TMpaB. OCHOBHBIE IOJIOKEHUS COBPEMEHHOTO
3aKOHOJaTeIbCTBA 00 aBTOPCKOM IpaBe, JEHCTBYIOIIEr0 B OOJBIIMHCTBE CTPAaH MHpa, CErOIHS BO
MHOI'OM Hpenonpenessarorcss KoHBeHInen, 3akperuisionel MexXJyHapOAHO IPU3HAHHbBIE CTaHIAPThI
OXpaHbl Ipou3BeneHui. Hapsny ¢ 3TuM B CHIly CBOEro MHOTOJIETHETO CyILIECTBOBaHMS bepHckas
KOHBEHIIUSI UMEET PsJl HEAOCTAaTKOB, KaK, HAallpUMep, HEUETKUH IMepeueHb OXpaHsIEeMbIX OOBEKTOB,
HaJIMYME YCTApEBIIMX HOPM. DTO CBHUJAETENBCTBYET O TOM, YTO CYIIECTBYET HEOOXOIUMOCTH B
nepecmotpe KonBeHumu.
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Axademuu ynpasnenus npu Ilpesuoenme Pecnyoiuku bBenapyco

BUJAOBBIE ITPU3HAKHU JOT'OBOPA ITIOCTABKU B PECIIYBJIMKE BEJIAPYCb

HauOonee pacnpocTpaHEHHBIM BHJIOM XO3SHCTBEHHOTO JOrOBOpA, HCIOJIB3YEMOIO IpHU
peanuzal M TPUOOPETEHUH TOBApOB B TMPOIECCE OCYLIECTBICHHUSA TMPEANPHHUMATETHCKON
NESATEIIHOCTH, SIBISETCS JOrOBOP MOCTaBKU. [103TOMY Crophl, BBITEKAIOLIUE U3 AAHHBIX JOTOBOPOB,
yalie BCEro SBISIOTCA TNPEIMETOM PpAacCMOTPEHHSI XO3SICTBEHHBIX CyIOB. [l mIpaBUIBHOTO
paspelieHuss cyaeOHOro Jena HeoOXOJUMO TNEepBOHAYaNbHO JaTh IPAaBHIBHYIO KBaIH(HUKAILIHIO
OTHOIIEHUH CTOpPOH. B Takoil cuTyauum Ba)KHOE MpakTHYECKOE 3HAYEHHE HMeEeT BOIpoc 00
OTrpaHUYCHHHU JIOTOBOPA MOCTABKH OT JIPYTUX IPaXKIaHCKO-TIPABOBBIX T0roBOpoB [1, ¢. 61].

B cootBerctBuM ¢ ['paxxmanckum koaexkcom Pecnyonuku benapyces (nanee — I'K), moroBop
IIOCTaBKM — 3TO  JOrOBOp, IO  KOTOPOMY  IIOCTaBIIMK-NIPOJABEL,  OCYILECTBIISIOLINMI
MPEeIPUHUMATEIBCKYIO JESTEIbHOCTh, 0053yeTcsl nepenaTh B OOYCIOBJIEHHBIM CPOK WM CPOKH
IIPOU3BOJUMBIC, WJIM 3aKylaéMble UM TOBapbl IOKYNAaTENIO [JJIsl MWCIONb30BaHUS WX B
MPEeIPUHUMATEIBCKON AESITEIbHOCTH WM B WHBIX LIEISAX, HE CBSI3aHHBIX C JIMYHBIM, CEMEWUHBIM,
JIOMAaITHUM U UHBIM MOJA00HBIM UcTioNb30BaHueM (cT. 476 I'K) [2].

CnenyeT OTMETUTbH, YTO B IOPUAWYECKOM JHUTEpaType HET €IWHCTBA MHEHUH IO IOBOIY
BHUJOBBIX IPU3HAKOB JOroBOpa NOCTaBKM. OJHU aBTOPBI CYMTAIOT, YTO TAKOBBIMH SIBIISIOTCA
CyOBEKTHBIN COCTAB JI0rOBOpPA U MPEAMET, ApyTrue — CyOBEKTHBIM COCTaB, 11eJIb MPUOOPETEHUS TOBapa
MOKyIaTeJIeM U 0COOBbIN MPHU3HAK TOBApa, BHICTYMAIOIIETO NPEAMETOM J0r0OBOpa MOCTABKU, TPETbU —
IIPaBOBOM CTATyC MOCTaBIIMKA U 11€Tb MPUOOPETEHHSI TOBapA.

Ho BmecTe ¢ Tem, OTrpaHMYeHHE AOroBOpa IIOCTABKU OT CXOJHBIX JIOTOBOPOB JIOJDKHO
MIPOM3BOJUTHCSI HAa OCHOBAaHMM TEX KPUTEPUEB, KOTOpbIE 3a(UKCHPOBAHBI B 3aKOHOAATEIHLHOM
OIIpEEIIEHUH JAHHOTO AoroBopa. Takoi nosuuuu npuaepxusaercs u Beicimii Xo3ssiictBennsiin Cya
PecniyOnuku  benapycer (manee — BXC), 3akpemsisis, 4TO NPaBOOTHOIIEHHS CTOPOH CJENYeT
KBAJM(HUIMPOBATh KaK IPABOOTHOLIEHHs, BBITEKAIOIIME M3 JOTOBOpPAa IOCTaBKM TOBAapoOB, MpHU
HaJU4MM NPU3HAKOB, cojepxkamuxcsa B ¢T. 476 'K, He3aBUCMMO OT TOro, Kak B TEKCTE JOrOBOpa
Ha3BaHbl CaM JIOTOBOP, €r0 YYaCTHHUKU M CHOCOO mepenaud ToBapa (1. 5 mocranoBieHus Ilnenyma
BXC) [3].

CornacHo cr. 476 'K, mocraBIIMK-IpOJABEll ONPENENAETCS KaK JIMIO, OCYIIECTBISAIOLIEE
MpeIPUHUMATEIBCKYIO AeSITeNbHOCTh [2]. BMmecTe ¢ TeM mocTaBiisieMbl € MO JIOTOBOPY MOCTaBKH
TOBapbl MPHOOpETAIOTCA MOKynaTeneM MO0 JUIsl MX HCHOJIb30BAHUSA B INPEANPUHUMATEIBCKON
JESTeNbHOCTH, JTUOO B MHBIX LENSAX, HE CBA3AHHBIX C JIMYHBIM, CEMEWHBIM, JIOMALIHUM U WHBIM
noJ00HBIM HCHOJIb30BaHUEM. Cle10BaTeNbHO, CTOPOHAMHU JJOTOBOPA MOCTaBKM OOBIYHO BBICTYNAIOT
JUIA, OCYUIECTBISIONINE MpEeANPUHUMATENbCKYIO AesiTenbHocTh. Kpome Ttoro, B cr. 476 'K B
Ka4yecTBEe IPU3HAKa JOroBOpa MOCTABKH 3a(MKCUPOBAHA 1Ie]Ib IPUOOPETEHHs TOBAPOB MOKYNATEIEM —



JUTS MCTIOJIB30BAHUS MX B MPEANPUHUMATENHCKON ASSITENbHOCTH JTUO0 B MHBIX LIEJSAX, HE CBA3AHHBIX C
JUYHBIM, CEMEHHBIM, JOMAITHUM U UHBIM MOAOOHBIM UCIIOJIB30BaHUEM [2].

Cornacno paszpsicHenuto Briciiero XossiictBenHoro Cyna PecmyOnuku benapycs, oaun u3
IIPU3HAKOB JIOrOBOpa IOCTaBKHU SIBJISETCA TO, YTO MOCTaBIIAEMbIE IO JOTOBOPY MOCTAaBKU TOBapbl
IIPOM3BOJATCS WIM 3aKyHarTCsl HENOCPEACTBEHHO NocTaBLIMKOM (1. 1 mocranoBienust Ilinenyma
BXC) [3]. dymaercs, naHHOEe yCIIOBHE HE SBJISETCS OJHUM M3 TPU3HAKOB JOTOBOpPA TMOCTaBKH.
JleticTBUTEnbHO, cT. 476 I'K comepkuT yka3aHue Ha JaHHOE OOCTOATENBCTBO: MOCTABIINUK 00S3yeTcs
nepeaaTh NPOU3BOJMMBIE WM 3aKyllaeéMble UM ToBapbl mokynatento [2]. Ho B maHHOM ciydae He
ClIeyeT MCXOJNUTh U3 OyKBaJbHOTO TOJKOBAaHUS HOPMBI 3aKOHA, TaK KaK IPAaBO COOCTBEHHOCTH Ha
TOBap MOKET BO3HUKHYTh HE TOJBKO B PE3yJbTaTe €ro MPOW3BOJCTBA WU MepepadOTKU, HO U IO
JAPYTUM OCHOBAHUSM, HallpUMEp, B XOJI€ NPaBONPEEMCTBA IIPU PEOPraHU3alMK IOPUANYECKOTO JIHUIIA.
bonee Toro, B X03fHCTBEHHOM 000pPOTE€ B POJM MOCTABIIMKA MOXET BBICTYNAaTh HE TOJBKO
HEINOCPEICTBEHHbIII COOCTBEHHUK TOBapa, HO M Jpyrue Julla, Hampumep, KomuccuoHep. Taxkum
00pa3oM, KOHCTPYKITUIO TIOHSATHS JIOTOBOpa TMOCTaBKH, M3J0KeHHYI0 B cT. 476 'K [2], He ciemyeT
paccMaTpuBaTh B Ka4€CTBE 3aKOHO/IATEIbHOIO OIPAaHUYEHHS BO3MOKHOCTH pean3aliiy 1o J10T0BOPY
MIOCTaBKM TOJBKO TOBApPOB, IMPOU3BEACHHBIX WJIM 3aKYIUICHHBIX MOCTaBUIMKOM. JlaHHYIO HOpMY
CJIEy€eT TOJKOBATh PACHIMPUTENIBHO.

B onpenenenun noroopa nocraBku (cT. 476 I'K) [2] yka3siBaeTcsi 0053aHHOCTh IMOCTaBITUKA
nepeaaTb ToBap B OOYCIIOBJIEHHBIH CPOK WM CpokH. Ilpu kBanudukanuu OTHOMIEHUI CTOPOH Kak
JIOTOBOPA TIOCTABKU MPEKJE BCETO CIEAYET YCTAHOBHUTH, CYIIECTBYET JIM IMPOMEXKYTOK BPEMEHU
MEX1y 3aKIYEHHEM J0roBOpa M €ro HCIOJIHEHHWEM IIOCTAaBLUIMKOM B YacTH Iepeladd ToBapa
nokynatento. HecoBnageHue BoO BpeMEHU yYKa3aHHBIX MOMEHTOB CBUETENIBCTBYET O HAIMYMU CPOKa
nepeaud TOBApOB M IO3BOJIAET paccMaTpUBaTh 3aKJIIOUYEHHBIM MEX]y CTOPOHaMHU JOTOBOp Kak
JIOTOBOP MOCTaBKH.

N3 cpouHoro xapakrtepa OTHOILIEHUH MO MOCTaBKaM BBITEKAET €Ill€ HECKOJIBKO OCOOCHHOCTEM
JAHHOTO JI0rOBOpa, 4 UMEHHO: HaJW4Me JUTUTENbHBIX OTHOUIEHUH MEXJIYy CTOPOHAMH, HCIOJHEHUE
JIOTOBOpa TOCTaBKM, KaK TPaBUJIO, IO YACTSAM, BO3MOXKHOCTb OTCYTCTBUS TOBapa B MOMEHT
3aKJIIOUEHUsSI JIOTOBOpA, OO0S3aHHOCTHIO MPOJABIa OOBIYHO SBJISETCS HE TOJBKO TpoAaka, HO H
JI0CTaBKa TOBapa.

Takum o0pazom, Ha OcHOBaHMH mTpuBeneHHOro B cT. 476 'K ompeneneHus K BHIOBBIM
MIpU3HAKaM J0roBOpa MOCTABKU HEOOXOAMMO OTHECTH CIIETYIOIIEE:

1. CHGHH(bHKa Cy6’beKTHOFO COCTaBa — CTOPOHAMHU OOT0OBOpa 00BIYHO BBICTYIIAIOT JIMLA,
OCYHICCTBIIAOIINEC MMPEATTPUHUMATCIIBCKYIO ACATCIIBHOCTD,
2. ]_[eJ'IB HpI/IO6peTeHI/I$I TOBApa MOKYIIATCJIIEM — IUJIS UCIIOJIb30BAHUA UX B

MpeINPUHUMATEIBCKOM IEATENBHOCTH JIMOO B MHBIX LIEJIAX, HE CBA3AHHBIX C JIMYHBIM, CEMEHHBIM,
JIOMAIIHUM U UHBIM MOJA0OHBIM HCIOJIb30BAHUEM;

3. Cpoku NOCTaBKU MOKYMATENO.

[Tonaraem, 4TO /Ui MNpaBUIBHOM K€ KBIM(UKAMK JIOTOBOPHBIX OTHOIIEHUH MEXay
CTOPOHAMH CIIEAYET B KaXOM KOHKPETHOM ClIydae MPOaHAIN3UPOBAaTh COOTBETCTBUE JOrOBOpA TEM
IPU3HAKaM JI0TOBOpa MOCTABKH, KOTOPBIE CIEAYIOT U3 OyKBAJIbHOTO TOJIKOBAHHS 3aKOHOJATENBLHOIO
OIIPEIEJIEHUS IaHHOTO 1I0r0BOpA.
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bopucnascoka Mapuna B’auecnagisena,
ooyenm Kageopu YyusinbHO20 Npasa ma npoyecy
XmenvHuyvbKkoeo yuigepcumenmy ynpasiiHts ma npasd,
Kanouoam 1opuoudHuUX HayK, OOYeHm

CEIIAPAIIIA B YKPAIHI

[HcTUTYT cemapamii (BCTAQHOBJCHHS pPEXUMY OKPEMOTO TIPOKUBAHHS MOAPYXOKI) OyB
3anpoBa/KeHU B YKpaiHi y 3B a3ky 3 npuiHATTAM CK Ykpainu. Cemapariist Bizoma mmpaBy 0araTbox
KpaiH €Bponu, neskux kpaiH IliBgennoi Awmepuku, okpemux 1mraTiB CIHA. JloctatHbO
HeTpajuliiiHe, HE3BUYHE JJIs IePECIYHUX TPOMaJISH HAIIoi Jep>KaBU MPaBOBE SBUIIE 3HANILIO CBOE
Micre i y Hamiil peanbHOCTi. Bxe icHye meBHa (xouya i He MOKHA CKa3aTH, IIO 3HA4YHA) CyAOBa
NPaKTUKa I0J0 BCTAHOBJIEHHA Ta MNpHUNMHEHHs cenapauii. Ha kopHucTe 3acTocyBaHHS JaHOTO
MIPAaBOBOTO IHCTUTYTY TOBOPHUTH HOTO KOMIIPOMICHICTh. BOHA MPOSBISIETBCS Y TOMY, IO LEH peXuM
MO’K€ BUCTYNATH B AKOCTI aJbTEpPHATHBM PO3IPBAHHIO ILIIOOY, a JEKOJIU PO3IJIAAAETHCS B SIKOCTI
NpoIenypyd TPUMHUpPEHHS Tpu posipBaHHI 1uI00y. Came cyaoBa MpaKTHKA JO3BOJISIE BUSBUTH
HamnpsIMH yJIOCKOHAJIEHHS! 1HCTUTYTY BCTaHOBJIEHHS PEXHUMY OKPEMOIO IMPOXHBAHHS IOAPYAOKS.
30kpeMa, TOTPEeOYIOTh YIOCKOHAJIEHHS OKpeMi MpOIecyalibHi OCOOJIMBOCTI BCTAaHOBIEHHS Ta
MPUITMHEHHS PEXUMY OKPEMOT0 MPOKUBAHHS MTOJIPYXIKS.

BinnosigHo o ct. 119 CK Ykpainu, pexum oKpeMoro npokMBaHHs MOXe OyTH 3aCTOCOBAHO
y pa3i HEMOXXJIMBOCTI 4M HeOakaHHS APYXKHHM 1 (ab0) 4YOJIOBiKAa MPOKUBATH CHiIbHO. OCHOBHI
IIPaBOB1 HACIHIJKU Cemapalii MoysrarlTh y OJOKyBaHHI Jii Mpe3yMILid, MOPOJKEHUX IIITHO00M:
npe3yMnuii chiibHOCTI MaiiHa, HaOyToro y numo6i, Ta mpesymmnuii OatbkiBcTBa. Cemaparlis He
NOB’sI3ye€ThbCs 3 (AKTUYHUM NPUIIMHEHHSAM 0Uio0y. Y 3B’A3Ky 3 LUM MOXJIMBA CUTYallis
HEOJJHOPA30BOT0 BCTAHOBJIEHHS Ta MPHUIHMHEHHS 3a3HAYEHOTO DPEXUMY, L0 MOXE YCKIaJHUTH
MOPSA0K BU3HAHHS IIPABOBOI'0 PEKUMY MaiiHa, HA0YTOro 3a Yac TaKoro HuIo0y.

om0 mopsaKy BCTAHOBICHHS cemapalii MOXHa 3a3HauuTH HacTymHe. Pexxum okpemoro
npokuBaHHs 3riHO 31 cT. 119 CK Ykpainu BCTaHOBIIOETHCS Yy CYJIOBOMY MOPSIKY: 3a 3aBOI0 000X 3
HOJPYKXKsI, a00 3a M030BOM OJIHOTO 3 HUX. Y CIUIbHIN 3asB1 MOAPYXOKS a00 MO30BHIN 3asB1 OAHOTO 3
HUX 000B’SI3KOBO MOBHHHI OyTH BUKJIAJEHI 00CTaBUHHU, IKUMU OOIPYHTOBYIOTHCSI BUMOT'H 3asiBHUKIB
a00 1Mo3uBayva Mpo BCTAHOBJICHHS PEKUMY OKPEMOI0 IPOKUBAHHS MOAPYAOKS.

VY ropuanuHii JiTepaTypi BUCIOBIIOIOTHCS MPOMO3UIT 100 mpsiMoro 3akpimieHHs y LITK
VYkpainu nepeniky oci0, siki MOXKYTh 3BEPHYTUCS B CYyJ 3 KJIOMOTAHHSIM PO BCTAHOBJIECHHS PEXUMY
OKpPEMOTo TPOKUBAHHS MOAPY#oKs. OJHI HAYKOBII BBaXXarOTh, IO TAaKU TEPENiK MOBHHEH OyTH
BUKIIIOUHUM Ta BKIIOYATH Yy cebe NuIlle moApyxoks abo omgHoro 3 HuX [1, c. 101]. Inmni gociigHuku
MPOTIOHYIOTH TIeW TepeliK po3mupuThH. Hampukiaa, cTaBUTHCS MMUTAHHS TPO T€, YA MOXKE MATH TakKe
NPaBO OMIKYH HeNi€3aTHOI 0coOU, MPOKYpOp, 1HIII ocobu [2, c. 116]. BBaxkaeMo npuitHATHUM came
nepiie i3 3a3HaueHUuX MipKyBaHb.

HaykoBui 3BepraioTh yBary Ha Te, L0 Yy 3aKOHOJABCTBI ICHYIOTb SBHI CYNEPEYHOCTI Y
NpOIIECYAIbHIX aCMEKTaX 3aCTOCYBAHHS PEXHMY OKPEMOTO MPOXKMBAHHS MOAPYXOKA [3, c. 44; 2].
AHaui3 TNpolLecyanbHOTO 3aKOHO/JABCTBA JI03BOJIIE 3pOOMTHM BUCHOBOK, IO OCOOJIMBICTIO JaHOL
KaTeropii crpaB CiIijJ BHU3HATH T, IO 3aKOHOJABEIh TMEpen0ayrB MOXJIUBICTH PO3TISLY IIHOTO
NUTaHHA K Y TIO30BHOMY, TaK i B OKpeMoMY TpoBajKeHHi [2, c. 114]. Came B3aeMHa 3roja Ipy>KUHH
1 4OJIOBiIKA Ha BCTAHOBJICHHS cerapallii BU3HaUa€e MpaBOBY MPUPOIY BKa3aHOi Kareropii cipas. OTxke,
PEKUM OKPEMOTO MPOKUBAHHS BCTAHOBIIIOE CYA Y HOPAOKY OKPEMO20 NPOBAOIHCEHH, KON YOJIOBIK 1
KIHKa HE MOXYTh MPOKMBATU Pa30M 1 3TOJAHI 11010 BCTAHOBJIEHHS Takoro pexumy. B3aemna 3roma
HOJPY>KXKS CBIAYUTH MPO BIACYTHICTh MK HUMH CIIOPY IIOAO0 BCTAHOBJICHHS 3a3HAUYEHOTO PEXHUMY, a
OTXKe, 1 HEOOXiTHOCTI PO3MIISAAY CIPaBH Y MOPSIKY MO30BHOTO MpoBapkeHHs [4, ¢. 134]. Bons 06ox 3



MOAPYXOKSI CIIPSIMOBaHa Ha OakaHHS MPOXKUBATH OKPEMO 0e3 po3ipBaHHS MLTIO0Y. Y IIbOMY BHUIIAIKY
CYJl BUPIIIIy€ HE CITip PO IPaBo, a MUTAHHS PO (akT OKPEMOTo MPOKUBAHHS MOAPYxoks [2, ¢. 115].

VY UMBiIIBHOMY NpOIECYalbHOMY 3aKOHOJABCTBI YKpaiHM BiACYTHI OyAb-siKi HOpPMH, SKi
po3KpuBaJI 6 OCOOIMBOCTI TPOBAKEHHS 3 TaHOi Kareropii cnpas. Jlumre 4. 3 cr. 234 HIIK Ykpainu
y TEpeNiKy ClpaB BKa3ye, II0 B OKPEMOMY MPOBA/KCHHI MOXYTh OyTH PO3TJSHYTI CHOpaBU IIPO
BCTAHOBJICHHS PEKUMY OKPEMOTO MPOKUBAHHS MOJIPYKAKSI.

Y HIIK VYkpaiHu TakoX HEe BU3HAUYEHO 3MICT PINICHHS CyIy NP0 BCTAHOBJICHHS DPEXKUMY
OKpeMoro mpoxuBaHHS moapyxxs. Jlo mpuknany, srimao 3 IIIK Ilombmii, mpu BCTaHOBICHHI
cerapatii cya B 000B’SI3KOBOMY TOPSIKY Y CBOEMY DIllICHHI BKa3ye IMPO: CEMmapallito mapTHEpiB 1Mo
nUTF00Y; BUHY Y PO3MaJli CIIUIBHOTO MOAPYXHBOTO XHUTTS (OKPIiM BUMAAKY, KOJIH MMAPTHEPH IO ILTI00Y
3BEPHYJIUCS 13 KJIIOMOTAHHSM HE POOUTH BUCHOBOK IPO BUHY); OCOOMCTI HEMAHOBI Ta MAaifHOBI TIpaBa
0aThKiB II0JI0 CITUTBHOI JUTHHH Ta PO3MIp TPOIIOBHX BUTpAT Ha 1 yTpUMaHHS Ta BUXOBAHHS, CIIOCIO
KOPUCTYBaHHS CIIUJIBHUM XHUTIIOM; TIPO MO CIUIFHOTO MaifHa (32 yMOBH, III0 BUKOHAHHS I[i€] yMOBHU
HE TpUBENe J0 3aTATYBAHHS IPOIIECY); MPO MPUCYHKEHHS OJHOMY 3 MOJPYXOKS alliMEHTIB, SIKIIO
Oyne Take KJIonoTaHHs 3 fioro 6oky [1, c. 101].

AHai3 mpaB03acTOCOBUOI MPAKTUKH IIOJ0 BCTAHOBJICHHA Ta Jii peXXUMY cemapailii MOBUHEH
CIPSIMOBYBATHCS HA BUSIBJICHHS TIUTAHb, IO MIOBUHHI 000B’SI3KOBO OYTH 3a3HAuEHI y PillleHHI Cy1y Ta
3akpimneHHs y HIIK Ykpainu BianosigHoi HopMu. 30Kkpema, HOTpeOyIOTh BperyIlOBaHHS BIAHOCUHH,
MOB’s13aH1 13 3aXMCTOM MpaB Ta iHTepeciB AUTUHHU. OTXe, Y pillIeHHI CyJy NOBUHHO OYTH 3a3Hau€HO
PO BCTAHOBJICHHS cemaparlii, a TaKOX 0COOMCTI HEMafHOBI Ta MaHOBI MTPaBOBITHOCUHU TTOPYKKS
Ta 0aThKIB 1 JIiTeH Ha Yac cenapailii 3 METOr 3aXHCTy IXHIX mpaB Ta iHTepecis [1, c. 101].

O1iHIOI0YN MOXKITUBICTD 33/I0BOJICHHS 3BEPHEHHS MOAPYKIKS YU OJTHOTO 3 HUX HIOJ0 Cemapariii,
CyJl IOBUHEH BCTAHOBUTH, UM HE 3aIIIKOJIUThH TAKe PIIICHHS ICTOTHUM IHTEpecaM CIUTbHUX JITeH X
oci0. [l monapyxoxks, sike Mae aiTed, 3a ananoriero 3i c¢T. 109 CK Ykpainu, MOXHa 3ariponoHyBaTH
nepeadaYnT YKIAJSHHS JOTOBOPY MPO Miclle MPOXHBAHHSA MITEH, MOpSIy IiX BHXOBAHHS Ta
yrpuMaHHs. Takuii 10oroBip MoXe MOAABATUCS 10 CYAY Pa30M i3 CHUIBHOIO 3asBOI0 MOAPYKS MPO
cenapanito. CiiJl BU3HATH, IO MOXJIMBUMH € CHUTYyallii, KOJIM € CIUIbHA 3rojia MOAPYXXKS Mpo
BCTaHOBJICHHS PEXUMY OKpPEMOIro MpPOXXHMBAHHSA MOJPYKXKS, NMPOTE BOHU HE MOXKYTbh Y3TOJUTH
MUTaHHS Opo AiTed (Micie iX MpoXKUBaHHSA, ab0 Ky y4yacTb Yy iX yTpUMaHHI Ta BUXOBaHHI OpaTume
TOM 3 OaThKIB, XTO Oy/ie MPOKHUBATU OKPEMO). Y 3B’S3KY 3 LIUM BBAXKAEMO HEJOLIIBHOIO MPOMO3HULIII0
3. B. PoMOBCBKOI, 110 Cy/ 3a TakKuX OOCTaBMH MOBUHEH BIJIKJIACTU PO3TJIS] CIIPAaBU JO JOCATHEHHS
3roJi1 CTOCOBHO BJAIUTYBaHHS AiTed Tomio [5, c. 184]. MoxiuBO, MOAPYAOKS Y TAaKOMY BHIAIKY
HIKOJIM HE 3MOK€ JOCATTH 3rofu. Ha choro/HiHINi 1eHb MpU BCTAHOBJICHHI cemnapariii 10roBip 1010
nitedt, ananoriyHuii nependayeHomy ctr. 109 CK Vkpainu, He € o0oB’s3koBUM. [IpoTte, mMoxHa
BBaXKaTH, 110 3a OKAHHIM CTOPIH BiH MOXK€ OyTHM BUMHEHUU Ta MOJAHHM JI0 CyAy Pa3oM 13 3asBOIO
PO cenapartito.

Sk mokasye CyJ0Ba MPaKTHKa, B OKPEMUX BUIMAJIKAaX PO3TJIISL CIIPAB PO BCTAHOBIICHHS PEXKUMY
OKpEMOIo TPOKMBAaHHS MOJPYX KA B OKPEMOMY IHPOBaJKEHHI BiAOyBa€ThCS MPH BiJCYTHOCTI
3asBHMKIB. X04a y OUIBIIOCTI BUMNA/KIB CYAH BUHOCSAThH 3a0UHI PIILIEHHS MPO BCTAHOBJICHHS PEXUMY
OKpPEMOTr0 MPOKUBAHHS MOJIPYXIKS, JHILIE NMEPEKOHABIINCH Y TOMY, 110 0cOOU caMi MOJaBaiiy 3asBy,
e MiMCHO BiAmoBimae ix Boii. Hampukmam, xomw 3asiBa mojaHa OCOOMCTO Yepe3 KaHIICNSPII0 CYAY,
3asBHUKU PO3NHUCAIINCS Tpo 1ie. BinoBiiHO, 3204H1 pillIeHHs 3 I[bOTO MPUBOAY CYJIH BUHOCSATH BKpai
piaxo.

Crnig TakoX 3a3HAYUTH, II0 TEpPEeBakKHA OUIBIIICTH CHpaB MPO Cemapallilo MOPYIIYEThCS 3a
MI030BOM OJIHOTO 3 MOJPYOKS, 1HIINH 3 MTOJIPYX K HE 3TOJICH, Ta, BiIMOBIIHO, CIIPaBa PO3TIISIAETHCS
Y NO308HOMY NPOBAOIHCEHHI.

Y CK Vkpainu ta LK VYkpainu BifCyTHI creniajdbHi HOPMHU PO BCTAHOBJICHHS PEXUMY
OKpEMOIo MpPOXKHUBAaHHS MOAPYXOKS. 30Kpema, MPOOJEMHMM € THMTaHHS Mpo Te, SIK HEOoOXiTHO
BCTAaHOBJIFOBATH PEXHUM OKPEMOTO MPOXKUBAHHS TOAPYXOKS, SKIIO OJHMH 13 TOAPYXOKS MPOTH HOTO
BCTaHOBJICHHS. BiAMOBIAHO, 1€ MOPOKYye HAWpPI3HOMAHITHINI TpakTyBaHHS SK Yy IpaBOBId
JiTepaTypi, Tak 1 CyAAsIMH B TIPOLIECI MPABO3aCTOCOBYOI MISITBHOCTI.

Crig 3BepHYTH yBary mie i Ha Take. Bigmosimno mo cr. 111 CK Ykpainu cya MOBHHEH BXHUTU
3axX0JlIB LIOJ0 MPUMHUPEHHS NOJIpYyXoks. 3arampHoBH3HaHO, 1o cT. 111 CK Vkpainu wmae



JEKJIapaTUBHUI XapakTep, TOMy L0 HE BU3HA4Ya€, SKI caMe 3aXOAM Ta y SIKOMY IOPSJIKY MOXe
3aCTOCYBaTH CyA 3aylsl NPUMHUPEHHS Toapyxoks [6, c. 186]. IlomioHoro mepeniky (xoda Ou
HEBUKIIOUHOTO, mnpubiam3Horo) He wmictuth 1 LIIK VYkpainu. YV cynoBiii npaktuii HaiOuIbIn
HOMYJISIPHUM 33aXOJOM INPUMUPEHHS € BCTAaHOBJIEHHS CYJIOM CTPOKY JJsl IPUMHUPEHHS B Mexax 6
micsniB. Bin OyB mependauennii y cr. 176 LIIIK Ykpainu 1963 p., YHHHUM 3aKOHOZABCTBOM IIPSIMO
HE BCTAHOBJICHWH. BHKOPHUCTOBYETHCS HAaWIMOBIpHIIIIE 32 3BHYKOIO SK HAWOLIBII 3pO3yMUTHIA CTOCiO
NPUMHUPEHHS. 3 METOI0 PO3IMIMPEHHS MEpeliKy 3aX0iB MPUMHUPEHHS Oylno O JOpEeYHHM 3aKpiluTH
MOJIOKEHHSA PO MOKJIMBE (HE 00OB’S3KOBO, JIMILE 32 Oa’KaHHIAM MOAPYAOKS YU X04a O OJJHOTO 3 HUX)
3aCTOCYBAaHHSI y CIIpaBax IPO PO3NIYUEHHS B SKOCTI 3aXOAy NPUMHPEHHS BCTAHOBJICHHS PEXUMY
OKpEMOI'o MPOXKUBAaHHS MOAPYXOKs. SIKIIO MPOTArOM BH3HAYEHOI'O CYJOM CTPOKY MOJPYX K
MIPUMHUPUTBCS Ta CKACY€E PEKUM OKPEMOTO MPOKHUBAHHS, TO MPOBAHKEHHS O CIIPaBi PO po3ipBaHHSA
HUTI00Y Ma€ IPUIUHUTHUCS.

C. . @ypca, €. 1. dypca cTaBnaTh NHUTAHHSA MPO TE, IO PEXKUM OKPEMOIO IPOKUBAHHS
HOJPYOKS MOXe OyTH 3alpoBa/UKEHUH HE JIMIIE 3a PIIeHHSAM Cy1y, ane H 3a CIUIbHOI 3r0f0I0
MOJPYXOKS IUIAXOM BYMHEHHS BIAMOBiAHOTO mpaBounHy. dopma mpaBoOUYMHY MPOMOHYETHCS
MUCHMOBA 3 HOTapialbHUM mOCBigueHHsM [7, c¢. 11]. Taka IOMOBJIEHICTP MOXE MICTUTH 3HAYHY
KUTBKICTh THTaHb (YMOB), BU3HAUEHUX IMOAPYXOKAM (30KpeMa, CIUlaTa ajiMeHTIB Ha YTPUMAaHHS
IUTUHY, a00 BHUKOHAaHHS IEBHOro 000B’s3Ky). IlpoTe, unMHHE 3aKOHOJIABCTBO He mependayae
MOJKJIMBOCTI YKJIAJEHHSI MIDXK TOAPYXOKSIM JIOMOBIIEHOCTI (OTOBOPY) MpO cemapamitoo. Pexum
OKpPEMOTro POKUBAHHS MOAPYAKS BCTAHOBIIIOETHCS BUKJIIOUHO Ha MMiJICTaBl PILICHHS CYy.

Crnin 3a3HaunMTH, 0 B YKpaiHi CynoBa MpaKTUKa 3 IIi€i KaTeropii crnpaB € HE3HAYHOIO.
[TpyunHOIO 1POTO HANNEBHIIE € IOPUIUYHA HEOOI3HAHICTh MPO PEXKUM OKPEMOrO MNPOKUBAHHS
MOJIPYXOKSI HE JIMIIE TEPEeciuHuX TPOMAJsH, a W ropucTiB. Takox crij 3ragaTd Tpo YUCENbHI
NPOTaJMHU Ta CYNEpevyHOCTI y IMPAaBOBOMY PEryJIIOBaHHI cemaparii. Yce 3a3HaueHe CBITYUTH PO Te,
mo CK ta HIIK Vkpainu notpedyroTh y10CKOHAJEHHS y YaCTHHI OCOOJIMBOCTEN PEKUMY OKPEMOTO
MPOXKUBAHHS MOAPYOKsI, HOr0 HACHAKIB Ta MPOLECYaIbHUX ACHEKTIB pO3IJIsiAy CYyAOM CIIpaB JIaHOi
KaTeropii.
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XmenvHuyvbkoeo yHieepcumemy YApasiinHi ma npasa
PO3IPBAHHSI JIOTOBOPY Y CYJIOBIM IPAKTHUIII YKPATHU

OpnHi€ro 13 HARMOMMPEHIUX HUBUTICTUYHUX KOHCTPYKLIN € JOTOBIp. 3 pO3BUTKOM CYCIUIBHUX
BIIHOCHH MOro 3HauYeHHS MOCTIHHO 3pocTae. OJHAK B CydyacCHUX HECTAOUIBHMX YMOBaX YYaCHUKH
JIOTOBOPY HAIIUICHI HE TUIBKU HA HEMOPYIIHICTh B3a€EMOBITHOCHH, a i Ha iX mepeadadyBajbHICTh Ta
cTabUTbHICTh. Bkpaii BaxauBuM € TOW (akTt, 1mo0 KOoXHa 0coda Majla MOXKJIMBICTh CHPOTHO3yBaTH
PO3BHUTOK TMPAaBOBITHOCHH, YCBIIOMUTH Ta 3BaXUTH BHIIAIKH, TPU SKUX 3MOXKE 3MIHUTH abo
pO3ipBaTH ICHYIOU1 TPABOBITHOCHHHU.

Jlitoue 3aKOHOAABCTBO YKpaiHH MPOTOJIONIYE MPUHIUI CBOOOIW IOTOBOPY. JloCHimKyroun
nanuii npuHinun, B.B.IlleBueHko BkazaB, IO CIiJ BHAUIATA CBOOOAY JOTOBOPY Ha CTaiii HOTO
VKJIaIaHHs Ta CBOOOJy JIOrOBOpY Ha craiii ioro BukoHaHHs. [1, c. 447]. A.B.JIyus cepen mposiBiB
cBOOO/IM JTIOTOBOPY Ha CTajili HOro BUKOHAHHS BUIUISE MPaBO CTOPIH 32 CBOEIO 3rOJI0I0 3MIHIOBATH,
po3puBaTH ab0 MPOJOBXKYBATH M0 YKJIAJICHOTO HUMH J0roBopy [2, ¢.166] . AHajoriuHuil morsmg
BucioBoe O.B.I'opeB, oHaK BiH HE 3BY)KY€E TaHHK MPOSB JI0 HASBHOCTI 3roau cTopiH [3, c. 203]. Ha
HaIIy JTyMKY, aHa MO3UIlis ORI BIYYHO BUCBITIIFOE CBOOOIY JOTOBOPY HA CTaJlii HOTO BUKOHAHHSI,
aJ’ke pO3IpBaHHS JIOTOBOPY HE 3aBXKIW 3MIMCHIOETHCS 3a 3TOJI0K0 CTOpiH. Y BHUIAIKY PO3ipBaHHS
JIOTOBOPY 3 IHIMIATHBH OJIHI€T CTOPOHM MPHUHIIMIT CBOOOIN BUPAXKAETHCS BHKIIFOYHO B 11 misx. Takwii
MIIX1A Y3TOMKYEThCS 3 Mif0uuM [[UBITBHMM KOJEKCOM VYKpaiHu, ¢ mependadyeHO MOXIIHBICTh
PO3ipBaHHS JOTOBOPY SK 3a 3rOJIOK0 CTOPIiH, TaK 1 3a BIICYTHOCTI OCTaHHBOI [4].

AHai3 HOpM YMHHOTO 3aKOHOJIaBCTBA Jla€ 3MOTY BUAUINTH JIBa CIIOCOOW pO3ipBaHHS JOTOBOPY
— mo3acynoBuil Ta cynoBwid. [lepmmii € mpaBwioMm, mpo mo Bkaszye cT.651 [uBUITBHOTO KOIEKCY
VYkpainu, B sKiii mepeadadeHo, IO PO3ipBaHHSA JOTOBOPY JOMYCKAEThCS JIMIIE 3a 3rOA0I0 CTOPIH,
SIKIIO 1HIIIE HE BCTAHOBJICHO JIOTOBOPOM a00 3aKOHOM. [HIIMI croci0 € BUKITIOYEHHSIM, OCKUTBKU JJIS
foro BTiJIEHHA HEOOXi/HI MEBHI YMOBH: ICTOTHE MOPYIIEHHS JAOrOBOPY JIPYrOl0 CTOPOHOO, iCTOTHA
3MiHa 00CTaBHMH Ta BUMAJKH, 10 BCTAHOBJIEHI 3aKOHOM a00 10oroBopoM (cT.cT.651, 652 [{uBinpHOrO
KOJIeKCy YKpaiHu).

Cnin 3a3Ha4yMTH, IO BKa3aHl BHUIIAAKUA MICTITHL 0araTo OIIHOYHHUX IOHATHL, SIKI B KOKHIN
KOHKPETHIH cuTyallii MOXYTh PI3HUTHCS 1 3aJ€KaTH BUKIIOYHO Bijl Cy0’€KTUBHOTO CHPUHHATTS abo
BIUIMBY Ti€l uM 1HIIOI oOcTaBuHU. Oco0a, sika MOCUIA€TbCS Ha HAsABHICTh OOCTaBHH, IO JAIOTh
MiICTaBU pO3IpBaTH JIOTOBIpP, MA€ JOBECTH iX PEaJIbHICTb.

CynoBa mpakTuka IMMOKa3zye, 110 MPU PO3MJISJIl CHpaB IIOAO0 PO3IPBAaHHS JIOTOBOPY CYAM OYyXKe
pEeTeNbHO MIAXOASATh JI0 BCTAHOBJEHHS OOCTaBUH, Ha $Ki TOCHJIAEThCS 0c00a, IO IHIMIIOE
MIPUNMHEHHS JJOTOBIPHUX 3000B’s3aHb. B naHoMy BuIagKy XOTUIOCS © 3BEPHYTH yBary Ha pilICHHS
OcTtpo3bkoro paifonHoro cyay PiBHeHchkoi obnacti. B nmaniii cnpaBi TOB 3BepHysnocs 1o cyny 3
MMO30BOM TIPO PO3IpBaHHA JOTOBOPY MOpyku. CBOi BHUMOTHM OOTPYHTOBYE THM, III0O Ha MOMEHT
yKJIaJieHHs1 AoroBopy Kype gojnapa CIIIA BimHOCHO TpuBHI OyB 3HaYHO HMKYMM, HIK Ha JIaHUH dac.
Leii daxt, Ha 1ymxy TOB, € icToTHOI0O 3MiHOIO 0OCTaBHH. B pileHHi cy/ 3a3Ha4MB, 110 BiAMOBIIHO
10 4.2 ¢1.652 L{uBiIbHOTO KOJEKCY YKpaiHM 1CTOTHOIO 3MiHOIO OOCTaBHH MOKE€ OyTH CHUTYallisl, KOJIU
OJTHOYACHO HAasiBHI YOTHPH YMOBH: 1) B MOMEHT YKJIaJIeHHS JOTOBOPY CTOPOHH BUXOJIMIIU 3 TOTO, IO
Taka 3MiHa 0OCTaBMH He HacTaHe; 2) 3MiHAa OOCTaBHH 3yMOBJICHAa MPUYMHAMH, K1 3aiHTepecoBaHa
CTOpOHA HE MOTJIa YCYHYTH IICJISA iX BUHUKHEHHSI MPU BC1H TYpOOTIMBOCTI Ta 00A4YHOCTI, SIK1 Bijg HEl
BUMAarajiucs; 3) BUKOHAHHS JOTOBOPY HOPYIIMJIO O CHiBBIAHOIIEHHS MailHOBUX 1HTEpECIiB CTOPIH 1
mo30aBuiio O 3alHTEPECOBaHy CTOPOHY TOTO, Ha 110 BOHA PO3paxoByBaja MPH YKJIAJICHHI I0TOBOPY; 4)
13 cyTi OoroBopy abo 3BHYAiB JUIOBOrO OOOPOTY HE BUIUIMBAE, IO PHU3UK 3MIHM OOCTaBUH Hece
3alHTEpecOBaHa CTOpOoHAa. B maHoMy Bumanky cyjJ BKa3aB, IO cama 1o co0l 3MiHa Kypcy HE €
JIOCTaTHBOIO TIJICTAaBOIO JJIs1 PO3IpBaHHSA JIOTOBOPY, OCKUIBKM 3aKOHOM HE3MIHHICTh KypCy He
3aKpijieHa, TOMy ocoba Mpy HaJeXH1M 00auJIMBOCTI MOTJIa nepeAdavyuTH MOXKIUBICTS ii 3MiHU. Cyx
NPUIIIOB 10 BUCHOBKY, 1[0 CTOPOHA HE JIOBeJIa HASIBHOCTI OJIHOYACHO yCiX HEOOXIAHUX YMOB, TOMY Y
IT030B1 BiZIMOBJICHO [5].

[IpoTunexxny cutyartiito 6auuMo y pinieHHi PiBHEHCBKOTO MichKOTo cyny PiBHEHCBHKOT 00J1acTi.
Jlo cyny 3BepHYJIHCS OCOOU 3 TIO30BOM IIPO PO3IpBaHHS JIOTOBOPY OPEHIIU 3€MJIl, OCKUIBKU Yy 3B’ S3KY



13 mpudHATTAM 3akoHy Ykpainu «[Ipo 3amobiranns ¢inaHcoBoi kaTacTpodu Ta CTBOPECHHS
MepeayMOB JIJIi €KOHOMIYHOTO 3pOCTaHHS B YKpaiHi» po3Mip OpeHIHO1 IaTu 30imemuBes y 100
pasiB. Bkazanu, mo Taka cUTyallisi npu3Bene 70 MOPYIICHHs CIiBBiIHOIIECHHS MailHOBUX iHTEpECIB
CTOpiH 1 M030aBUThH X TOro, Ha IO BOHH PO3PAaxOBYBAJIM B MOMEHT YKJIaJeHHsS aoroBopy. Cyn
JIMIIIOB BUCHOBKY, 11O B IAHOMY BHUIIQJKy HE BUIUIMBAE, 10 PU3UK 3MIHU 0OCTaBHH HECYTh MO3HMBAYI,
BiOyJIach iCTOTHA 3MiHa OOCTaBWH y po3yMmiHHI 4.2 cT.652 I{uBinmbHOrO KOAEKCYy YKpaiHH, TOMY
030B 0YJ10 3a710BOJIEHO [6].

JloBoJti mikaBuM € pimeHHss MaloBHCKIBChKOTO paiioHHOro cyny KipoBorpancbkoi obmacti. B
CyJ 3BepHyJacs 0coda II0A0 pO3ipBaHHS JOTOBOPY OPEHIIM 3€MIli, OCKIJIbKU BOHA, SIK CIIAIKOEMEIIb,
He Oakaja MPOJOBXKYBAaTH OPCHIHI BIJIHOCMHU. B naHOMy BHITaJKy MOTHBOM JUIsl 3aJIOBOJICHHS
MO30BY CTajia yMOBa JIOTOBOPY OPEHIH, 1€ BH3HAYAJIOCh, MIO TEpexiJ IMpaBa BIACHOCTI Ha
OpCHIOBaHY 3eMEJbHY JAUISHKY € TIJICTAaBOK JUIS PO3ipBaHHS JOTOBOpY, Xxo4ya 3akoH Ykpainu «IIpo
OpeHIy 3eMJIi» TaKoi MiJCTaBH IS PO3ipBaHHS JOroBOpY He mependaudae. Cyn HazmaB mepeBary
VKJIaJICHOMY JIOTOBOPY, a HE 3aKOHYy, IO TOBOPUTh MpPO Te, MO MPHHIU CBOOOIU IOTOBOPY
BUSIBIISIETHCSL Y MOXKIIMBOCTI CTOPIH Ha CBiil po3Cy/] BUKJIACTH Ti UM iHII YMOBH 1 TOA1 caMe Iii YMOBHU
OyIyTh «3aKOHOMY ISl THX OCi0 [7].

HaBeneni mpukiamy cynoBOi NMPakTUKK TOKa3ylOTh, II0 MpoOieMa po3ipBaHHS JIOTOBOPY €
JIOBOJII aKTyasibHOMW. [l0 Cyay 3BepTaroThCss OCOOH 11010 IPUITMHEHHS MTPABOBITHOCUH 3 MMOCHIAHHSIM
Ha pIi3HI TpUYUHH. BHpilIeHHS chOpaBu 3aleXHUTh BiJl KOXXHOI KOHKpeTHOI curyamii. Jliroue
3aKOHOJIABCTBO HE OOMEXY€E CyJl KOHKPETHUMH BUIAJKaMH, a HAJTa€ MOXKIHUBICTh JUISI TPUHHSITTS
pilIeHHs HA MiJICTaBl BHYTPIIIHBOTO NMEPEKOHAHHS 3 YpaxyBaHHSIM OOCTaBHH cHpaBu. Taka cHUTyallis
BUMArae BiJl CYJIIBCBKOTO KOPITyCy TJIMOOKOTO BHBUCHHS MarepialiiB crpaBu. B Toif ke yac Hamae
MOJKJIMBICTh HIBEJIOBATH 3aKOHOM, TOMY BKpail BaXJIMBHUMH € CYJOBI y3araJbHEHHs, akTH CYIiB
BUIIIOTO PiBHS, SIK1 MOTJIM O CIIPUSIIN CTANIOCTI IPAKTUKH.
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HEKOTOPBIE BOITPOCBI IPUMEHEHMUA I1. 10 CT. 152 TPA’KJAHCKOI'O KOAEKCA
P®

Hogsemnoit I'paxnanckoro konekca P® sBisieTcst HopMa 0 TOM, UTO IpaBWiia MyHKTOB 1-9 cT.
152 TK P® (o 3amuTe 4ecTH, JOCTOMHCTBA U JEIOBOW PEMyTaIllMK), 32 UCKIFOYCHHEM ITOJIOKSHUH O
KOMIIEHCAIlUM MOpAJbHOTO BpeAa, MOryT ObITh NPUMEHEHBl CYyJIOM TaKke K ClydasMm
pacrpocTpaHeHUs JIOOBIX HE COOTBETCTBYIOIIUX JIEHCTBUTEIBHOCTH CBEACHUN O TpaKJAaHUHE, €CIH
TaKOM T'pakJIaHUH JI0KAKET HECOOTBETCTBHE YKA3aHHBIX CBEJEHUH 1eHCTBUTENBHOCTH. CPOK HCKOBOM
JTABHOCTH 110 TPeOOBaHMSAM, NPEIbABISEMBbIM B CBA3M C PACIIPOCTPAHEHUEM YKa3aHHBIX CBEICHUN B
CMMU, cocraBnsier 1 rox co IHA OoMyOJUKOBAHMS TaKuX CBeAeHHUM B cooTBeTcTBYromux CMU (m. 10
ct. 152 TK PO).

Takum oOpazom, B 'K P® Hapsany ¢ 3amuToil OT pacHpOCTpaHEHUS HE COOTBETCTBYIOIUX
JNEHUCTBUTEILHOCTH TIOpovamux cBefaeHui (myHKThI 1-9 cr. 152 'K P®) mosBuiacek 3ammra OT He
nopouaweii 10x4cHou ungopmayuu. OTHBIHE TPU3HAK TTOPOYHOCTH HE SABISETCS O0S3aTENBHBIM IS
npuMmeHenus ct. 152 'K PO.

[lepBas mpaxtuka npumenenust n. 10 ct. 152 T'K P® (¢ 1 oktsa0ps 2013 ronma), a Takxke
Hay4HbIE UCCIIEIOBAHUS YKa3aHHOW HOPMBI, BBISIBUJIM HECKOJIBKO MPOOJIEMHBIX BOIIPOCOB.

1) Ilouemy wuccienyemMas HoOpMa HaxOJIUTCS B CTaThe, IOCBSIICHHOM 3alllUTe 4YECTH,
JOCTOMHCTBA U AEJIOBOU pemyTanuu?

bykBaneHoe mpoureHne Tekcra m. 10 cr. 152 'K P® nokasbiBaeT, YTO HOBBII MEXaHWM3M
3alIMThl OT HE Mopoyvalleil JI0XKHOM MH(pOpMalnuu He 00sS3aTeNbHO HAIPaBJIEH Ha 3aIIUTy YECTH,
JOCTOMHCTBA W JICJIOBOW pEIyTaly. YMalleHHs yKa3aHHbIX HeMaTepHUalbHBIX Ojar MOXET U He
npouzoiit. MubiMu crnoBamu, m. 10 cr. 152 'K P® He orpanuumBaeTcs nelaMu O 3allUTE YECTH,
JOCTOMHCTBA M JEJIOBOM pEernyTalud MU MOKET OBbITh HAlpaBJieH Ha 3alUTy MHBIX HEMaTepUaJIbHbIX
Onmar (Hampumep, 4YacTHOW JKM3HHM, BHELIHEro O0O0JuKa, 3710poBbs). Jlymaercs, BKIIOYEHHE
uccienyemMor HopMmbl B TekcT cT. 152 'K P® oOycnoBneHo TeMm, 4TO 3aKOHOJAATENb HE YBHJET
HEO0XOIMMOCTH M 1L1€1€CO00pa3HOCTH BBIJENIEHHSI 3TOH HOPMBI B OTAEIBHYIO CTaThIO U COCPEIOTOUMI
€e B CTaThe, UMEIolel Hanboliee OMU3KUM MPeAMET U MEeXaHU3M 3amuThl. [lo3uruio o Tom, yto m. 10
cT. 152 I'K P® oxBaTeIBacT HE TOJBKO MPAaBOOTHOILIECHHUS IO 3alIUTE YECTH, JOCTOUHCTBA U JEIOBOU
penyTanuu, NoAJIep>KUBaeT, B yacTHocTu, A.M. DpaeneBckuii [1].

2) Pacnipoctpansiercst au 1. 10 ct. 152 I'K P® Ha 3amuTy ropuguueckux jaun?

B n. 10 cr. 152 'K P® ckazano o 3amute ¢pu3nydecKkux aul, ogHako npasuia ct. 152 'K P® o
3alUTE J1€JI0BOM PENyTalMK IPAKIAHNHA, 32 HCKIIFOUEHUEM MOJI0KEHUN 0 KOMIIEHCALIMM MOPAJILHOTO
BpE/a, COOTBETCTBEHHO MPUMEHSIOTCS K 3alllUTe JAE0OBON penyTanuu opuandeckoro jguna (m. 11 cT.
152 TK P®). Ilo HameMy MHEHHUIO 3TO O3HAYaeT, YTO FOPUIMUYECKUE JIMIA B LEISIX 3alIUThl CBOEH
JICJIOBOM pemyTali BIIPAaBE€ BOCIOJIH30BAThCSI HOBBIM MEXAHHW3MOM 3alIUThl OT HE IOpoyaliei
noxuoit mHpopmanuu (m. 10 ct. 152 'K P®D). Ananoruusslii BBIBOJ Clie€JaH B IMOCTAHOBJICHHH
Apbutpaxnoro cyna MockoBckoro okpyra ot 17.07.2015 Ne ®05-8932/2015 mo nemy Ne A40-
101124/14. B cBoro ovepenb NPOTHBOMOJIOXKHBIN MOAX0] (0 HEBO3MOXKHOCTH NMpuMeHeHus 1. 10 cr.
152 TK P® nns 3amuThl OPUAMYECKUX JIMI]) BBICKA3aH B IOCTAaHOBJICHHUH BocemHamaaToro
apOouTpakHoro amemusinuonHoro cyaa ot 24.07.2015 Ne 18AII-8060/2015 mo nemy Ne A76-
17229/2014. AprymenTanus apOUTpa)KHOTO Cy1a ObliIa CeayIoIIast:

«B cuny HazeéanHou HOpMbl CYOBLEKMOM 3aujumvl, 8 OMHOULEHUU KOMOPO20 OONYCKAemcsl
onpoeepoiceHue He coomeemcmeayioujeli 0elucmeumeIbHoCmu UHGOpMayuu, blCmynaem paricoOaHum.
Bmecme ¢ mem, cybvekmom, mpedyiOWuUM 3aWumel NO HACMOAWEMY CHODY, B6bICHYnaem
ropuouyeckoe Iuyo.

Ilpumenenue nonoocenuii cm. 152 [padxcoanckozo kooekca P® K mopuouveckum auyam
Dpe2nameHmuposano nyHkmom 11 smoii dice HOpMbl, CO2NACHO KOMOPOMY Npasuia Hacmosueu
cmamou 0 3awume 0el080l Penymayuu 2parcOanuna, 3a UCKIIOYeHueM NOI0HCEHUN 0 KOMNeHCcayuu
MOpAnbHO20 6pedd, COOMBENCMEEHHO NPUMEHAIOMCSA K 3aujume 0el080U penymayuu IpuoudecKo2o
auya.
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Tem camvim nonosxcenus cm. 152 Ipascoanckoeo «kodexca P®  npumenstomes K
NPABOOMHOUIEHUAM C YyHaCmuem IpUuOUdecKux Iuy Julb 8 Yacmu, Kacaoweucs 3auumsl 0en08oll
penymayuu, mozoa kaxk Hopma n. 10 cm. 152 I'pasxcoanckozo kooexca P® nonoscenuti o 3awume
0e10601l penymayuu 2paniCOaHuUHa He COO0epA’CUm U, COOMBEMCMEEHHO, K NPABOOMHOUEHUAM C
yuacmuem 10puOudecKux auly nPUMEeHeHUI0 He NOOJeHCUNY.

MpI ¢ Tako# aprymMeHTaIMeld He COTJIacHBI, T.K. apOUTPaKHBIN Cya He y4en, 9to 1. 10 cT. 152
'K PO BriosiHe MOKeT OBITh HapaBJIeH Ha 3aIIUTY JCTOBON PemyTalui GU3NIECKUX JUIT (BO BCSIKOM
cily4ae, 3allMThl 3TOro HemarepuanbHoro Omara mo m. 10 cr. 152 'K P® ¢usudueckue nuia He
JIMILEHBI), a 3Ha4uT, B cuity 1. 11 cr. 152 'K P®, u ropuanueckux mun. K tomy xe m. 11 cr. 152 T'K
P® pacnonaraercs mocne m. 10 cr. 152 'K P®. Ecnu 6 3akoHOaTENh MENT HAMEPEHHUE OTPAaHUYUTh
npumenenue 1. 10 ct. 152 'K PO 3a cuer uCKiII0UEHHUs U3 €ro MpeIMeTa IOPUANUYECKUX JIUI] — OH OBl
PACIOJIOKHUII HOPMY O 3aIllUTE OT HE MOopoYaIiei J0KHOH HHGOopMaIuu He 10, a mocie 1. 11 cr. 152
'K PO.

[Tozummro o toM, uto m. 10 cr. 152 'K P®D oxBaThiBaeT HE TOJBKO (PU3HUYECKUX JIUIl, HO H
FOPUIMYECKUX JIHIL, TOiepKuBaeT, B yactHocTH, M.IO. Tuxomupos [2].

3) Pacnpoctpansiercs i 1. 10 ct. 152 'K P® Ha npaBooTHOIIEHUS, BO3HUKIIIHE 10 | OKTAOpS
2013 roga?

CyneOHast MpakTHKa MO 3TOMY BOIpocy eauHooOpaszHa: mpaBwia m. 10 cr. 152 TK P® o
3alUTe OT HE Nopoyalled JO0XKHOW HH(pOpMalUM NPUMEHSAIOTCS JHIIb K IPAaBOOTHOLIEHMSIM,
BO3HMKIITUM TIOCJI€ BCTYIICHUSI yKa3aHHOW HOpMBI B cruty (¢ 1 oktsa6ps 2013 rona). MHave roops,
€CIIM CBEJICHUs OBLITU PACTIPOCTPAHEHBI 10 YKa3aHHOU JaThl, B 3ammte 1o 1. 10 ct. 152 T'K P® 6yxer
otkasaHo (cM. moctanoBiieHuss DAC Ypanwsckoro okpyra ot 18.06.2014 Ne ©(09-2852/14 no aemy Ne
A76-20129/2013, Apbutpaknoro cyaa MockoBckoro okpyra ot 17.07.2015 Ne ©05-8932/2015 mo
neny Ne A40-101124/14, anennsuuoHHbIe onpeneneHuss MOCKOBCKOTO TOPOACKOro cyAa oT
28.03.2014 no nemy Ne 33-10143, ot 10.10.2014 o nemy Ne 33-34295/2014, ot 02.06.2015 no neny
Ne 33-18473/2015, Pemenne Cyna no nHTe/muekTyaasHbIM npaBaM oT 31.07.2015 o gemy Ne CUII-
864/2014).

Paccmotpennsle Bompockl nmpuMmeHeHus m. 10 cr. 152 I'paxkpanckoro komekca PP — He
eAMHCTBeHHble. lccienoBaHne MexaHW3Ma pealu3alud 3allUThl OT HE MOopovalled JIOXKHOU
uHpopmanuu OyneT NpoJOHKEHO.

Hcnonwvzoeannvie ucmoyHuku:
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2. Tuxomupos, M.IO. 3awuma uecmu, docmouncmea u 0enosou penymayuu. Hosvie npasuna [Texcm]
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=

I'epacumosa Bukmopusa Cepzeeena,
cmydenmka 4-20 Kypca opuouieckoco axyibmema
I'poonenckozo eocyoapcmeenno2o yHugepcumema
umenu HAuku Kynanol

COTPYIHHUYECTBO B C®EPE ICIHTE.JI.JIEKTYA.JII)HOI‘/'I COBCTBEHHOCTH HA
TEPPUTOPHUU EBPASUHUCKOI'O DQKOHOMHNYECKOI'O COIO3A

Chepa uHTEIIEKTYyaTbHOH COOCTBEHHOCTH SIBJISIETCSI OJHOW W3 BAXHBIX B Pa3BUTHHU
EBpasuiickoro sxonomuueckoro corosa (manee — EASC).

OmauM W3 TEPBBIX MIATOB K COMMKCHHIO 3aKOHOJATEIHCTB B OOJACTH HMHTEIIEKTYaTbHOMN
cobctBeHHocTH Ha Tepputopurn EADC crano moamucanue CoriameHus O €IWHBIX IMPUHITUIIAX
perynaupoBaHus B cpepe 0XpaHbl U 3alIUTHI IPAB MHTEILIEKTYaIbHON COOCTBEHHOCTH (3aKITIOYEHO B T.
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Mocksa 09.12.2010) [3]. Ha mannsiii MomenT CorjamieHue yTpaTuio CHIIY B CBSI3H CO BCTYILJICHUEM
B cuity JloroBopa o EBpasuiickom sxoHOMHU4ecKoM corose ( ganee — Jloropop o EADC).

B JloroBope o EADC (moamucan B r.Acrana 29.05.2014) Teme  HMHTEIUIEKTYyalbHOU
COOCTBEHHOCTH IIOCBSIIIEH OTACHbHBIN pasznen. B JloroBope o EADC omnpeneneHbl HanmpaBIeHHUS
JESTENbHOCTH B cdepe HWHTEIUIEKTyallbHOW COOCTBEHHOCTH: TapMOHM3AlMsA 3aKOHO/ATEIIbCTBA,
COBEpIICHCTBOBAHNE MEXaHU3MOB OXpaHbl HHTEIIEKTYallbHOM cOOCTBEHHOCTH [1]. DTO 03HAUaeT, 4yTo
or ywyactHukoB EADC He Tpelyercs co3maHHs €IUHOTO 3aKOHOAATENbCTBA B cdepe
MHTEIJIEKTYyallbHOM COOCTBEHHOCTH U TOCYAapCTBa-uIeHbl HMEIOT OIpeleleHHYl0 CBOOOIy B
(bopMHpPOBaHNHU CBOMX MIPABOBBIX HOPM [6].

B cootBerctBUM co ctatheir 89 gnoroBopa o EADC OCHOBHBIMH HampaBJICHUSIMU
COTpYJHMYECTBA  SIBJISIOTCA:  MOJJIEpKKA  HAy4YHOTO M HMHHOBAIIMOHHOTO  Pa3BUTHUS;
COBEpIICHCTBOBAHWE  MEXaHM3MOB  KOMMEpIMAIW3allud M HUCHOJB30BaHUA  OOBEKTOB
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH; IPENIOCTABIICHUE OJIarONpUSATHBIX YCIOBUM A oOnamaresneit
aBTOPCKOTO IIPaBa U CMEXHBIX MPAB rOCYIAPCTB-WICHOB; BBEICHHE CUCTEMBI PETUCTPAlUU TOBAPHBIX
3HaKOB W 3HAKOB oOciyxkuBanuss EADC u HanMmeHOBaHUN MecT mpoucxoxiaeHusi TopapoB EADC;
o0ecrieueHre 3alMThl MpaB Ha OOBEKTHl WHTEIJIEKTYyallbHOM COOCTBEHHOCTH, B TOM UHCIE B
WHTEepHETe; ob0ecrieueHrne Y3PGEeKTUBHON TaMOXKCHHOH 3aIIUTHI TPaB HA OOBEKTHl HHTEIUICKTYaTbHOM
COOCTBEHHOCTH, B TOM YHCJE MOCPEIACTBOM BEACHUS EJAMHOTO TaMOXXEHHOTO peecTpa OOBEKTOB
HMHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH; KOOPAMHAIIMS MEp, HaAMpaBiICHHBIX Ha MPEJOTBPAIICHHE U
npeceveHre 00opoTa KoHTpadakTHON mpoayKiuu [ 1].

I[Ipu stom IIpoTokonom 00 oxpaHe H 3amUTe MpaB HAa OOBEKTHl WHTEIUICKTYyaJbHOU
coOcTBeHHOCTH (TpwiiokeHHe K goroBopy o EADC) ykaspiBaeTcs, YTO KOOpPJWHAIUS ACHCTBUI
rocynapcTB OyeT IPOU3BOIUTHCS B COOTBETCTBUU C MEKTYHAPOIHBIM JIOTOBOPOM.

8 ceHrsOps 2015 roma B rJIpogHo B pamkax 3acemaHus  EBpasuiickoro
MEXITPaBUTEILCTBEHHOTO COBETa ObUI moamnucad JloroBop O KOOpAWHAIMM JEHCTBUN TIO 3aIHUTE
paB Ha OOBEKTHI MHTEJUIEKTYaIbHON coOCcTBeHHOCTH (nanee — JloroBop o KkoopauHaiuu). JJoroop o
KOOPJIMHAIIMK SBJSIETCS TIEPBBIM MEXKIyHApOIHBIM T0TOoBOpoM B pamkax EADC. JlaHHbBIN JA0TOBOp
ObLT OJIMUCAH MPEICTAaBUTEISIME TISITH TOCYAapCTB-wieHOB: Pecrybnukoit Apmenueii, PecnyOmukoii
benapyceio, Pecniyomukoit Kazaxcran, Kuprusckoit Pecriyonukoit u Poccuiickoit deneparueit [2].
JloroBop O KOOpAMHAIMM HAIpaBJI€H Ha pEryJupoBaHUE OTHOILIEHUM, KOTOPbIE CBS3aHBI C
B3aUMOJICHCTBHEM TOCYAAPCTB-YJICHOB MO CO3JAaHUIO0 €UHON CHCTEMBl 3alIUTHI MPaB Ha OOBEKTHI
HWHTEJUICKTYyaJIbHOW COOCTBEHHOCTH [2].

Ha moment paccmotpenus mpoekrta [loroBopa o xkoopauHauuu Jleanosuu E.b. ykaszana Ha
CYUIECTBYIOIIYIO ~ MpoOJieMy, KOTOopas cocTosjga B C€1abOM  OpraHM3alMOHHO-TIPAaBOBOM
COTPYIHUYECTBE TOCYJapCTB IO BOIPOCAM MHTEJUIEKTYalbHOM cOOCTBEHHOCTH. W ¢ TeueHunem
BpEMEHH, €CIli JIaHHyI0 MpoOiieMy He pemiath, TO oHa OynaeT ycyryomstbes [5]. Opnako, Ha
COBPEMEHHOM JTafe COTPYAHHYECTBO rocyaapcTB-uieHoB EADC ocyiiecTBisieTcsl B CIEAYIOLIUX
dbopMax: mpoBedeHUE coBemlaHui, oOMeH wuH(oOpMalueil o BompocaM TMpecedyeHus o0opoTa
KOHTpa(aKTHBIX TOBapoOB. JIOTOBOp 0 KOOPJAMHAIIMK HAMPABIICH HA MPOTUBOCHCTBUE MPECTYIIICHUN
B 00JIaCTH MHTEJUICKTyaJIbHOW COOCTBEHHOCTH Ha TeppuTopun EADC [2].

IIo muenmro /I.B. MBanoBoi, B JloroBope O KOOpAMHALMU OTCYTCTBYIOT KOHKPETHBIE
MEPOMPHUATHS. W MEpbl 10 TapMOHHU3AIMK 3aKOHOJATENbCTBA MO 3alUTe IMpaB HAa OOBEKTHI
WHTEJUICKTYyaJIbHOW COOCTBEHHOCTH [3].

Jloces C.C. cuurtaer, 4TO TroCyIapCcTBaM, BXOISIIMM B €BpPa3HIICKOE HIKOHOMHUYECKOE
oOpa3zoBaHne, HEOOXOAUMO YHU(PHUITUPOBATH MPOIEAYPHBIC BOMPOCHI, CBS3aHHBIC C 3aAIIUTON TPaB
UHTEIJICKTyallbHOM ~ COOCTBEHHOCTH, yIEIMB 0co00€e BHHMAaHUE TOTPAHUYHBIM  Mepawm,
MPENSTCTBYIONIMM TIEPEMEIICHUIO KOHTpPa(akTHBIX TOBApOB HAa TEPPUTOPHIO TOCYIAPCTB —
ydacTHUKOB [7].Hampumep, B Bonpocax yroJioBHOIO M aIMUHUCTPATUBHOTO MTpaBa 3aKOHOATEIbCTBO
ctpad EADC He yHUGUIIUPOBAHO W ATO MOXET B JAJBHEHUIIIEM CO37IaTh OMpe/eIeHHbIC MPOOIEeMbI B
cdepe UHTEIIEKTYyalbHON COOCTBEHHOCTH.

CoTpyAHMYECTBO TOCYJapCTB B €BPa3UNUCKON SKOHOMMYECKON MHTErpauu NpuodpeTaeT Bce
0ojee MHTEHCHUBHBIN XapaKTep W HamoJHseTcs Ooyiee MIMPOKHM coJlepkaHueM. B dyacTHOCTH,
rocy/apcTBa B3aUMOJICHCTBYIOT MeEXAYy COO0OW IO TakUM HaNpaBlIEHUSM, KakK 3aKIIOYeHHE



MEKIYHAPOAHBIX JIOTOBOPOB B C(hepe MHTEIUICKTYAIbHONH COOCTBEHHOCTH, MPOBEICHNE COBMECTHBIX
MEpOIPUATHIA TI0 BOIPOCaM OOCYKACHHUS NaJbHEWIIEro pa3BUTHA B OOJACTH HMHTEIUIEKTYalbHOU
cooctBeHHOCTH, W T.J. OAHAKO B MPaBOBOH JOKTPHUHE MO3HMIMU AaBTOPOB OTPAXAOT WACH
HECOBEPILCHCTBA, TPUHUMAEMBIX JJOKYMEHTOB. JTO, B CBOIO OYEpeib, JHUIIHUN pa3 MOATBEP)KAACT,
4TO Mpo0dJieMa HHTEIIEKTYaJIbHOM coOCTBeHHOCTH B peaenax EADC ocTaercs akTyalbHOM.
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TI'yzesam Mapia Onecigna,
3a6i0ysay 0puouyHoi kiiHiku « Denikcy, doyenm Kaghedpu yusiibHO20 ma mpyoo8020 Npasa
Kuiscvroeo ynisepcumemy npasa HAH Ykpainu,
KaHOuoam 1opuouyHUXx HayK

3EMEJIBHA NIVISHKA SAIK OB’€EKT HUBIJIBHOI'O ITPABA

B cucreMi HamioHaJIBHHUX 1HTEpeCiB YKpaiHH CTpaTETiYHUM TPIOPUTETOM € 3eMiisl Ta cdepa
3eMeNbHUX BIIHOCHH. 3eMJIsl — 1€ OCHOBA HaIllOHaJbHOTO OararcTBa Oyb-sSK0i KpaiHu CcBiTYy. PeanbHa
rapaHTOBAaHICTh MpaBa BJIACHOCTI Ha 3E€MENbHY IUISIHKY — II€ OAMH 3 TPOBITHUX HAIlOHAIBHUX
1HTEpecH, 10 BiloOpa’kae BHYTPIIIHI BIIHOCHHHU B JaepxkaBi.Pazom 3 ThM, mpuBaTHa BJIACHICThH €
YMOBOIO TiIHOTO iCHYBaHHS 1 pO3BUTKY JIOJAUHHU.

3rigHo 3 nmonokeHHsaM cT. 179 [usinsHoro Kogekcy Ykpainu, piudro € mpeaMeT MaTepiaibHOTO
CBITY, IIOJI0 SIKOTO MOXYTh BUHUKATH IUBUIBHI TIpaBa Ta 000B’s3ku. [li piadio po3yMilOTh yce Te,
110 00’€KTHBHO ICHY€ Ta 3a JIOMOMOT'OI0 YOT0 MOXHA 33JI0BOJILHUTH Ty YH 1HIITY MOTpeOy 3 MPUBOIY
YOro BUHHMKAIOTh IMBUIbHI mpaBoBigHocwHHU[1]. Sk 3ayBaxye O. II. Kynuuud, muBiLmicTHYHINA
KOHIICTIIIII pedi I[IJIKOM BiAMOBia€ 3aKOHOJaBYE BU3HAYCHHS 3EMENbHOI AUISTHKU SIK 00’ €KTy TpaBa
BJIACHOCTI, SIKE MICTHTBCS y CcT. 79 3eMenpHOro kKojmekcy Ykpainu [2, ¢. 182]. 3emenbHa qUIsIHKA — 1€
YacTWMHAa 3E€MHOI TOBEPXHI 3 YCTAaHOBJICHHUMH MEXaMH, IE€BHMM MICLEM pO3TallyBaHHSI, 3
BHU3HAYEHUMH MO0 Hei nmpaBamu. [IpaBo BIacHOCTI Ha 3eMENbHY IUISHKY MOIIUPIOETHCS B ii MeXax
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Ha MOBEPXHEBUH (IPYHTOBUI) IIap, a TAKOXK HA BOJHI 00'€KTH, JIiCH 1 6araTopiuHi HacaKEHHs, SKi Ha
HIA 3HAXOAATHCSA, SKIIO 1HIIE HE BCTAHOBJICHO 3aKOHOM Ta HE MOpyllye mpap iHImMX oci6. [IpaBo
BJIACHOCTI Ha 3€MEJIbHY IUISHKY DPO3MOBCIOJKYETHCS HA TPOCTIp, L0 3HAXOOUTHCA HAJ Ta MiX
MMOBEPXHEIO JUISHKK Ha BUCOTY 1 Ha IIIMOMHY, HEOOXIIHI IS 3BEJICHHS JKUTIOBUX, BUPOOHHYUX Ta
iHmMx OyniBesns i cnopyx [3].

Jlo o3HaK 3eMebHOI TUISTHKH, SIK 00’ €KTa MpaBa BIACHOCTI, MOKHA BIJIHECTH: MEXi 3eMeIbHOL
TUISTHKY, SIKI TOBUHHI ICHYBaTH B HaTypi (Ha MIiCIIEBOCTi), BU3HAYEHE MICII€ PO3TalIyBaHHs 3eMeIbHOI
TUISHKY Ta BCTAHOBJIEHI IIPaBa 11010 3€MEJIbHOT NIITHKH.

Pornb 3emenbHOT TUISHKY SIK 00°€KTa MUBUIBHUX MPABOBITHOCHH MOBHOI MipOIO PO3KPHBAETHCS B

KOHTEKCT1 JIOTOBIPHMX IPaBOBIIHOCHH B IIMBUIBHOMY OOOpOTI IUISXOM YKIJIQJaHHS JIOTOBOPIB
KYMIBIII-TIPOJIaXKy, MiHH, OPEH/IN a TaKOX i Yac CIaJKyBaHHS 3€MeNbHOI AUISTHKHU. Sk 3a3Hadae M.
B. lllynbra, 3emMenbHi BiTHOCHHU OOTPYHTOBAHO PETYIIOIOTHCS MPUITMCAMU OKPEMOi raiy3i rnpaBa —
3eMeNIbHOT0 TpaBa YKpaiHu. HopMHu X HMBIIBHOTO 3aKOHO/JABCTBA MOXKYTh 3aCTOCOBYBATHCS [0
pernameHTallii TakuxX MpaBOBIAHOCHH JIMILIE B TOMY BHUIAJIKY, SKIO BOHU HE BPETyJIbOBaHI 3€MEJIbHO-
npaBoBuMH HOopMamu (y cyOcumiapHOMY TMOPSIKY). Y IBOTO 3arajpbHOrO IpaBWiIa € OKpemi
BUHSATKU[4,
c. 275]. Tak, BignosigHo 1o ct. 131 3K Ykpainu, rpomaasHu Ta 10puIudHi 0coOM YKpaiHH, a TaKOX
TepUTOpIaNIbHI TPOMAaM Ta Jep)kaBa MalwTh MpaBO HAOyBaTH y BJIACHICTh 3€MeENbHI JUISTHKA Ha
mijicTaBi MiHM, PEHTH, AapyBaHHS, YCIAIKyBaHHS Ta IHIIMX LWBIIBHO-TIPABOBHX YTOA. YKIAICHHS
TaKUX Yo 3TiHO 3 HaBEJIEHOI HOPMOIO 3AiicHIOEThes BianoBiaHo 10 LIK Vkpainu 3 ypaxyBaHHSIM
Bumor 3K Vkpaiau. OTxe, y IbOMY BHIIJKy 3aKOHOAABElLb Bingae mepeBary Hopmam came LK
VYkpainu B persiameHTarlii neBHoi cepyr CyCiibHUX BITHOCHH.

CrpoOyeMO BHOKPEMHTH OCOOIHMBOCTI NUBUILHUX IPABOBITHOCHH, 00’€KTOM SIKUX3eMEIIbHA
IUISTHKA.

Criz 3BepHYTH yBary Ha Te, mo 3rigao 3i cr. 79 3K Vkpainu 3emenbHa HiNsHKa MOXKe OyTH
00'€eKTOM IMBUIBHUX IPaB BHUKJIIOYHO 3 MOMEHTY il (pOpMyBaHHsS Ta JepKaBHOI peecTpallii mpasa
BJIaCHOCTI Ha Hei. DopMyBaHHs 3e€MENbHOI IUISHKH Tiependadac BU3HAYECHHS ii TUIONI, MEX Ta
BHeceHHs 1H(QopMmanii npo Hei a0 JlepkaBHOro 3eMeNbHOro Kajgactpy. Take (opMyBaHHS
3MIMCHIOETHCS: Y TOPSIKY BIBEACHHS 3€MENbHUX AUISHOK 13 3€MeJb JIEPKaBHOI Ta KOMYHAJIBHOI
BJIACHOCTI; HUIAXOM TMOAUTY 4Yd 00'€eqHaHHS paHille cHOpMOBaHMX 3€MENbHUX MAUISHOK; MUIIXOM
BU3HAYCHHS MEX 3E€MEIbHHUX IISTHOK JEepXKaBHOI UM KOMYHAIBHOI BJIACHOCTI 3a MPOEKTaMH
3eMJICYCTPOIO III0JI0 BIOPSJKYBAHHS TEPUTOPiM HaceleHUX IMyHKTIB. 3eMebHA IUISIHKA BBa)KAEThCS
cOpMOBaHOI 3 MOMEHTY TIPUCBOEHHS T KaJacTpoBOoro Homepa[l].

BonHouac 3emenbHa AiIsHKA SIK 00’€KT IMpaBa BJIACHOCTI € IOPHIMYHOI KOHCTPYKIIEO, IO
Hero30aBlieHa MaTepialibHOCTI, aJKe € MPaBOBOIO (HOPMOIO 3ayYCHHS Y MAHOBUI 00OpPOT TaKOro
OPUPOIAHOTO pecypcy sSK 3eMis. Bu3HadeHHs 3eMeNnbHOI JUISIHKM SK 00’€KTa IMBUIBHHX
IIPABOBIIHOCHH B1AOYBAETHCS IIIAXOM 00’ €AHAHHA SK ii (D13M4HI BIIACTUBOCTI (HAJEKHICTh IO 3€MHOL
MOBEPXHI, MEXI1, MiCLle pO3TalllyBaHH, IJIOLIA) Ta FOPUANYHI BIACTUBOCTI ((hopMa BIaCHOCTI, LIIJIbOBE
MIPU3HAYEHHS, KaJlaCTpOBUI HOMED). 3eMeNbHa AUISHKA SIK 00’ €KT UBUIBHUX MPaB € 1HIUBIIyalIbHO-
BHU3HAYEHUM HEPYXOMHUM MaHHOM, OCKIJIBKHU SIBJslE COOOI0 TaKy YacTUHY 3€MHOI MOBEPXHI, sika Mae
BCTAHOBJIEHI Ta TMOCBIIYEH] y paMKax MyOiuHOI MPOLEIypU 3eMIIEYCTPOI0 3aMKHEHI MeXi, a OTXKe
YCTAQHOBJICHE MICIIE PO3TalllyBaHHS Ta IUIOLILY, € 00 €KTOM IpaBa BJIACHOCTI Ta XapaKTepU3YETbCS
HAsIBHICTIO IIHOBOTO MPU3HAYEHHS, [0 MOKE OyTH 3MIHEHHM y BCTaHOBJIEHOMY 3aKOHOJABCTBOM
HOPSIZIKY.

OCHOBHOIO ITPaBOBOIO (POPMOIO LIUBUIBHOTO O0ITY 3eMEIbHUX AUISHOK Ta MpPaB HAa HUX BUCTYIIA€
npaBourH. BignosigHo 1o ct. 202 K Ykpainu npaBourHOM BBaXKa€ThCs Ais 0cOOH, CIIpSMOBaHa Ha
HaOyTTsI, 3MiHy a00 MPHUITUHEHHs IMBIIbHUX mpaB Ta oOoB's3kiB [1]. IIK Vkpaiau (rnaBa 16)
3aKpiIUIIOE€ ¥ 3arajgbHi BHMOTM IIOJO YKIQJAEHHS TakUX IMpaBO4YMHIB. BogHowac, mnpaBoBa
periiaMeHTaIisi 3eMeJbHUX BIJHOCHH 3a0€3MeuyeThCsl HE TIIBKH IUBIIBHUM, a W 3€MEIbHUM
3aKOHOJABCTBOM. CHIBBiAHOIIEHHS HOPM IMBUIBHOTO Ta 3€MEJIBHOIO 3aKOHOJABCTBA MPHUUHATO
pO3rasAaTi SK CIIBBIAHOIIEHHS 3aralbHUX 1 creuiagbHuX HOpM. lle o3Hawae, mo y BuUNAAKy
PO301KHOCTI MK HOpMaMM IUBUIBHOTO W 3€MEIbHOrO 3aKOHOAABCTBA, SKI OJHOYACHO PEryJIOI0Th



JIOTOBIPHI BIJHOCHHH, 00 €KTOM, SKHX € 3eMeJIbHa AUISHKA, MPIOPUTETY 3acCTOCYyBaHHI MaroTh
3eMeJIbHO-TTPABOBI HOPMH.

Takum 4MHOM, NUBUTEHE 3aKOHOJIABCTBO, PETYIIIOIOYH BiIHOCHHH IIOJ0 YKJIAICHHS ITUBUIHBHIX
NPAaBOYMHIB, SKi CTOCYIOTBCS 3€MENBbHHUX IUISTHOK, MAa€ BPaxOBYBaTH 3€MEJIbHO-TIPABOBI BUMOTH JIO
VKJIQJICHHS [IUBLIFHUX MPABOYUHIB MIOAO0 3eMEIbHUX IUISHOK. Taki BUMOTH 3akpiruieHi B ¢T. 132 Ta
iHmux crartsax 3K Ykpainu. JfomaTkoM 10 JOroBOpY, 3a SKUM 3/IIHCHIOETBCS BIIUYKCHHS 36MEIbHOI
JTUISHKY TIPUBATHOT BJIACHOCTI € BUTAT 3 JlepKaBHOT03eMENBHOTO KalacTPy MPO 3eMENbHY JNUISHKY.
Butsr micTuTh BCi BiIOMOCTI TIPO 3eMENbHY IUISHKY, BHeceH1 0 [lozeMenbHol kHMTH. CKIIaI0BOIO
YACTHHOIO BUTATY € KaJacCTPOBUH IUIaH 3eMENbHOI NiNsHKH.J[oroBip mimisrae 000B’SI3KOBOMY
HOTapiaJIbHOMY TIOCBIYEHHIO Ta JIEpKaBHIM peecTpartii.

Omxe, peamizalis NHUBUIBHUX TPABOBIIHOCHH 00’€KTOM, SKUX € 3eMellbHA JIJIsSTHKA, Mae
KOMIUTEKCHUH XapakTep, I Yac sIKOi HEOOXiJTHO BpaxOBYBaTH MarepiaibHI Ta FOPHIWYHI O3HAKH
3eMEeJBHOI UISTHKY, a TAKOXK CYKYITHO 3aCTOCOBYBAaTH HOPMH IIMBLIBHOTO Ta 36MEIILHOTO TIpaBa.
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/Jlepesanko bozoan Bonooumuposuu,
npoghecop xageopu yusinbHO-NPABOBUX OUCYUNILIH MA OAHKIBCbKO20 NPaAsa
Hepocasnozo BH3 « YVxpaincovrka axademisa banxiscvkoi cnpasuy (m. Cymu),
O00OKMOp IOPUOUYHUX HAYK, OOYEHM

MMUTAHHS IPABOBOTI'O 3ABE3IIEYEHHSA
SIKOCTI XAPYOBOI ITPOJYKIII B YKPAIHI

CyuacHa eKOHOMIYHA 1 MOJITUYHA CUTYallisd y CBITI BKa3yIOTh Ha HarajbHy NoTpedy YKpaiHu
3a0€3MeUYnTH BIACHY MPOAOBOJILYY Oe3neky. Take 3abe3neueHHs: MOBUHHO 3IIMCHIOBATUCS IUISIXOM
KOHTPOJIO 3a SKICTIO XapuoBoi mnponykmii. Taky MNpoayKuilo BHPOONISIOTH TEBHI CyO’€KTH
rOCTIOZapIOBaHHS, MisUTBHICTD SIKUX IMOBMHHA PETIIAMEHTYBATHCS NIEBHUM YHHOM 3 OOKY nepxasu. Ha
CHOTOJIHI 3TiJHO 13 3aKOHOJABCTBOM ICHYy€ 0araTro HOPMAaTUBHHUX aKTiB, MOKJIMKAHUX 3a0€3MeYuTH
JOTPUMaHHS SIKOCT1 Xap4oBoi npoaykiii. [Ipote, Aesiki akTu BKe 3aCTapijid Ta HE BPaXOBYIOTh peatii
ChOTOJICHHS, JIeKI HOCATh JEKJIapaTUBHHUM XapakTep Ta HE MalTh HaJEXKHOTO MPaKTUYHOI'O
BTUIEHHsA. Taka cuTyallisi BUTJISAa€ HECHPABEIJIMBOIO a00 MpUHAWMHI Takow, IO MOTpedye
BUMNpaBieHHA. Tak, MOTPIOHO BUBYMTU BIJMNOBIJHE BITYM3HSIHE 3aKOHOJABCTBO HA MpPEIMET
YIIOCKOHAJICHHS, 1HO3EMHE 3aKOHOJABCTBO Ha TMpeIMEeT 3alO3MYCHHS TIO3UTHBHUX HOPM Ta
HEJIOMYIIEHHS MPUIHATTA HEraTMBHUX, a/pKe y PI3HUX KpaiHax IMO-pi3HOMY CTaBJIATHCA 1O SIKOCTI
Xap4yoBOi NPOAYKIIIi Ta A0 3a0e3MeYeHHsI TaKOi SIKOCTI.

Ilepmr 3a Bce ciia BKas3aTu, M0 OUIBINICTh HOPMAaTHUBHO-TIPABOBHX AaKTIB, SIKI PETYIIOIOThH
AKICTh Xap4yOBHMX IPOAYKTIB Ta HPOJOBOJIbYOI CHUPOBHHM, MarOTh JEKJIapaTUBHUN XapakTep Oe3



HAJIXKHOTO MEXaHI3My peaiizauli. B okpeMHX HOpMAaTHBHO-IIPABOBUX AKTaX HE BPaXOBAaHO BHUMOIHU
€C 100 IKOCTI Xap4yoBOi MPOAYKIIii, 0 HETATUBHO BiAOMBAETHCS HA MOXKIIMBOCTI ii €KCTIIOPTY.

AHauni3 TocnoJapchbKoi MPaKTUKH TaKOX CBITYUTH MPO BiACYTHICTH €IUHOTO KOMIUIEKCHOTO
MEXaHI3My TOCHOJapChKO-TIPAaBOBOTO  3a0e3MEeYeHHs SKOCTI XapyoBoi mponykuii. A  Take
3a0e3leueHHs] MOBHHHO Yy TIEpIIy 4Yepry 3AIMCHIOBATHCS y MeXax TIOCIOJapChbKO-TIPaBOBOTO
peryJIIoBaHHS, aJDK€ BHPOOHUIITBOM Ta peaizami€r0 HEOOXITHUX JIOAWHI KOPHUCHHX PEUYOBHUH Y
MPOJYKTaX Xap4dyBaHHS 3alMArOThCS y TMEPEBaXKHIM OLTBIIOCTI Cy0’€KTH TOCTOJAprOBaHHS Ta iX
00’eqHaHHs. [TuTaHHSA MISUTBHOCTI TaKMX CYO’€KTIB TOCIOApPIOBaHHS KOMIUIEKCHO JTOCIIKYIOTHCS 1
PETyJIOIOTECS Y MeXax KUIBbKOX Taly3ed mpaBa, 30KpeMa aJMiHICTPATHBHOTO, IMBUIBHOTO 1
rOCHoAapChbKoro. BilHOCHHN y JaHIIOKKY BiJ] Cy0’€KTa rocroJapioBaHHs, 10 BUPOLIYE CUPOBUHY
JUTSE MaiOyTHBOTO Xap4yOBOTO MPOIYKTY, 1 IO Cy0’€KTa TOCTIOapPIOBAHHS, IKUW 3aiIMA€ThCS TOPTOBUM
HiANPUEMHULTBOM 1 pealidye TOTOBI TNPOXYKTH XapuyyBaHHS HACEJIEHHIO, OJHO3HAYHO €
roCHoAapChbKUMH. BiIHOCHHU MK TOPrOBUM MIAMPHEMIIEM 1 KiHIIEBHM IOKYIIIEM — CIIO)KHBadeM
XapyoBO1 MPOAYKINi y OUIBIIIN Mipl € IUBUIPHO-IPABOBUMH. Y TIPABJIiHHSA KOMIUIEKCAMH, Taly3sMH 1
cepamu, TOB’S3aHUMH 13 BHPOOHMIITBOM 1 peaNli3alli€l0 XapyoBOi MPOIYKIIii, 3AiHCHIOETBCS Y
MepeBaKHI OLIBIIIOCTI aJAMIHICTPATHBHO-NIPABOBUMH MeToaaMH. [IpoTe BITHOCHHM 13 MPaBOBOTO
peryJIoBaHHS SKOCTI; 3arajbHi YMOBH 3a0€3ME€UYeHHS SIKOCTI MPOAYKIii, poOiT, MOCIyT; yIpaBIiHHS
SKICTIO 3a JIOTIOMOTOI CTaHaapTu3arii, cepTudikailii, mpaBoOBOTO 3a0E€3MEUEHHS €THOCTI BHMIPIB;
NPaBOBUI 3aXUCT CHOXXKUBYOTO PHUHKY BiJl TOBapiB, poOIT, MOCIYr HEHAJIEKHOI SIKOCTI;
BI/IMOBIIANILHICTD Y cdepl BITHOCHH, IO BUHUKAIOTH y TPoIleci 3a0e3MeueHHs SKOCTi, BXOIATH 0
NpeIMeTy TOCIOAAapChKOro MpaBa. PaHimie HamMM 3a3Hadajocs, IO caMe 3a0e3NedeHHs SKOCTi
TOBapiB, poOiT, MOCHYyr CyO0’€KTIB TOCIOAAPIOBAHHA € TMPEAMETOM JIOCTIHDKCHHS HAyKH
rocroapchkoro mpasa [1, ¢. 23]. I came cdepa BUpOOHHUIITBA Ta pealtizaiii XapuoBoi MPOAYKIIT € Iu
HE HalOUIbII BPETYJIbOBAHOO, IPOTE TAKOO, 110 MOTpedye M0JATKOBOTO YAOCKOHAJEHHS, B YaCTHUHI
3a0e3ne4YeHHs TOCIOAaPChKO-TIPABOBUMH 3aC00aMH SIKOCTI.

Cepen BUIIB TOCHOJAPCHKO-TIPABOBUX 3ac00IB 3a0e3MEUYeHHs SKOCTI XapyoBOI MPOIYKIi
HaNOUIBIIOrO MOMIMPEHHS B YKpaiHl OTpUMAaM: CTaHJapTU3allisl, cepTudikallis, akpeIuTallisi OpraHis
3 OLIHKM BIAMOBIJHOCTI Ta BHUNPOOYBaJbHMUX JaOOpaTOpiil, KOHTPOJb Ta HArJsj 3a BUKOHAHHAM
000B’sI3KOBUX BUMOT. [IJ1sl cipusiHHS HaONMKEHHS BITYU3HAHOTO BUpoOHUKa 10 BuMor €C B YkpaiHi
BU3HAHO JIOLUJIBHUM BIPOBA/DKEHHS y HalllOHAJbHE 3aKOHOAABCTBO YITKUX MPaBUI MapKyBaHHS
MIPOJYKTIB Xap4uyBaHHS BiANOBIIHO 10 BUMor €C: crio)kuBayl NOBUHHI OJIEpKaTH MOBHY 1H(OpMAIIio
PO 3MICT Ta CKJIaJl TOBapy, BUPOOHUKA, criocoOu 30epiraHHs, Ipo MOXIIUBICTh AJIEPTriYHUX PEAKIIIH.
VaBnsieTbest OIUTBHUM BIpoBakeHHsT cuctemu «From the Farm to the Fork» («Bim dbepmu no
BUJICTIKNY), sIKA € HOBUM I1AX0JIOM JI0 BUPOOHHUIITBA O€3MEeYHUX Xap4OBUX MPOAYKTIB, 3aCHOBAaHUM Ha
MPUHIUIIT TIOTIEPE/KEHHSI BUHUKHEHHS TMOTEHI[IWHUX MpoOyieM, a HE Ha JIKBLAAIlll HACHIIJKIB Bij
CMOKMBAaHHS HeOEe3MeYHUX MPOAYKTIB XapuyBaHHA. Taka cUCTeMa CYTTE€BO BIAPI3HAETbCA BiJ
MEPEBIPKU SIKOCTI «Ha BUXO/1 MPOIYKIID» 1 TECTYBaHHS KIHIIEBOI MTPOYKIIiT.

VY 2013 poui mig HamuM KepiBHUITBOM M.M. IlapxomMeHKko Oyino 3axHINEHO AucepTaliiiHe
nocaikeHHsT Ha TeMy «l'ocnonapcbko-npaBoBe 3a0e3MeUeHHs SKOCTI XapuoBOi MPOAYKIID», B SAKIH
0co0IMBY YyBary MpUAUICHO TMepeBipli BUPOOHMYOTO TMpOLECy SK CaHITapHO-BETEPUHAPHUMU
OpraHaMi, Tak 1 OpraHaMu TEXHIYHOT'O pPEeryiroBaHHsA [2]. A Ha CbOrOJHI Y PO3BUTOK IMPOTO3ULIHN,
3po0JieHNX y Ha3BaHii poOOTi, MOTPiOHE HAyKOBE OOTPYHTYBAHHS YITKOI CUCTEMH KpUTEpIiB OLIHKU
3a0e3mevYeHHs] TPOIOBOJIBUOT O€3MeKH, OJHUM 13 TOJOBHUX TMOKA3HHKIB SIKOT € SIKICTh MPOAyKIii. |
caMe 3 OCTaHHbOI'O IIOKAa3HMKa IIOBUHHO  pO3MOYMHATHCA  (OpPMYBaHHS  KOMIUIEKCHOT
3arajlbHOJICP)KaBHOT CHUCTEMH 3a0e3NedeHHsT MPOJOBONBYOi Oesmekn Ykpainu. Cnuparodnch Ha
copmoBaHi (croniBaeMocsi y HaiOImk4oMy MailOyTHbOMY) CTpaTeriuHi 3amacu sIKiCHOI Xap4oBOi
MPOJYKIIii, HACIHHEBOTO (POHNIY, KOJIOHIM KOPUCHUX OakTepiil TOIIO, MOKHA PO3BUBATH XapuoBY 1
nepepoOHy raiy3b, BiAUyBaTH 3aXUIIEHICTh HACEJIEHHS B MOXIJIMBOI HECTadi MpPOJOBOJIBLCTBA,
MOCYXH Ta 1HIIUX CTUXIMHUX JIUX 1 3apOOJISATH BiJl €KCIIOPTY OKPEMHX MPOIYKTIB, BUTOTOBJICHUX 13
BUKOPHCTAHHSAM MOXKIIMBOCTEH CTpaTeridyHUX pe3epBiB (3amaciB). 3aBJaHHIM IOPHUCTIB - (axiBILiB 3
pi3HUX raiy3eil npasa € (opMyBaHHS 3aKOHOJIABCTBA, MOKIMKAHOTO CIPHUSTH SIK IiJBUIIEHHIO SKOCTI
Xap4oBOi MPOAYKIi, Tak 1 (JOPMYBAHHIO HOPM-CTUMYJIB JJIsi Cy0’€KTIB TrOCIONapiOBaHHA 1 HOPM-
rapaHTii gk Juis JepXaBu, Tak 1 JUIsi CyO’€KTIB TOCHOJAapioBaHHsS, IO 3a0e3nedyBaTUMYTh



MPOIOBONIbYY O€3MeKy JepaBHU. Xoda KpUMIHAJIBHE Ta aJMIHICTPaTHBHE 3aKOHOIABCTBO BH3HAUYA€
KUIbKa CKJIQJIB 3JIOYMHIB (MPABOIOPYIIEHB) 1 CAHKIIII 32 iX CKOEHHS, MPOTE BBAXKAEMO, II0 METOIU
O0pOTHOM 13 HESAKICHOIO Xap4yOBOIO MPOAYKINiE€r0, aHajmoriddi tum, mo i3 cepeamau 2015 poky
3acToCcOBYIOThCs 'y Pociticekiit ®enepartii, € HenpuiHATHUMU. Hopmu-rapaHTii MOXYTh OUIBII
e(eKTHBHO 3aXUCTHUTHU 1HTEpPECH Cy0’ €KTIB TOCIIOAPIOBAHHS 1 IEPKABH.
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Jlyoposina Ynvana Onexcanopisna,
cmyoeHmKa 5-20 Kypcy 0puouyHo2o haxkyiomeny
XMmenbHuybKko2o yHigepcumemy ynpasiinHL ma npasa

BIJIIIKOJYBAHHS MOPAJIBHOI IKOJIU Y 3B’S13KY 3 NOIIUMPEHHAM
TH®OPMAIIIL, IO MPUHUKYE YECTD,I'TTHICTh TA JIIJIOBY PENYTAIIIO OCOBA
YEPE3 MEPEXXY IHTEPHET

Ha crorognimHiii neHs icHye HeOOXimHICTH B YKpaiHi 3a0e3neueHHs piBHOBaru mpu
3I1MICHEHH] KOHCTHUTYIIMHUX MpaB OCOOM Ha 3aXUCT TiJTHOCTI, YeCTl Ta JUIOBOi pemyTauii 3 OAHi€l
CTOPOHH Ta CBOOOM CJIOBA 3 1HIIIOI.

BinbHe mnommMpeHHs Ta OJiepXKaHHA KOPHCHUX JUIsl CYCHUIBCTBA JAaHUX, IPH LbOMY
00OB’SI3KOBO 3 ypaxyBaHHSIM HOpPM MOpaii Ta IMpaBa, BU3HAYalIach SIK OCHOBHAa MeTa CTBOPEHHS
Mmepexi [HTepHeT. Ane He BCi KOpPUCTYBadl Mepexi IHTepHeT AOTpUMYIOThCS BCTAHOBIIEHHX HOPM,
PO3MIIIYIOYH HEAOCTOBIPHY 1H(GOPMAITiIO SIKa HE BIAMOBIIAE TIHCHOCTI.

Bapto BkazaTH, 110 BH3HAYAJIBHOIO MPOOJIEMOIO € BIACYTHICTH OOJIKY KOPHUCTYBayiB
(pi3nyHMX Ta OPUIMYHHUX OCI0), SKI CTBOPIOIOTH, OTPUMYIOTh Ta HAJACHUJIAIOTH 1H(GOpPMaIio, II0
MPU3BOAUTH [0 HE KOHTPOJbOBAHOCTI IXHIX [iif, a, BIAMOBIAHO, 1 O MOJIHBOCTI YHUKHYTH
Bi/IMIOBIIATLHOCTI Y BUIIAJIKaX MMOCSTAHHsI HA Y€CTh, T1IHICTh Ta AIJIOBY pemyTarimo[5,c.52].

HaykoBoro 0a3or0 cTaTrti € TeopeTHuyHi po3poOku, mpaii Takux ocio, sk O. Ilrorpuw,
A.Cob6onisebkuit, [.Ctapocra, O.lymkin, [.I'pumenko Ta iHmHX, SKI AOCIUIKYBIA HpoOiieMy
3aXMCTy YeCTi, TJHOCTI Ta A1JI0BOI pemyTallii y 3B’ 513Ky 3 MOIUPEHHSIM HEJJOCTOBIPHOI iHpopMalii.

3rigHo 3 cT1.1 3akony Ykpainu «lIpo TenekoMyHikalii» 1HTEpHET- 1€ BCECBITHS 1HpOpMaliiiiHa
crcTeMa 3arajbHOro JOCTYILY, SIKa JOTr1YHO 3B’s3aHa INI00ATbHUM aJJpeCHUM NPOCTOPOM Ta 06a3yeTbes
Ha [HTepHeT-IPOTOKOITI, BU3HAYEHOMY MIXKHAPOTHUMH CTaHJapTaMH.

BinnoBigHoO 10 OCHOBHMX MOnokeHb KOHCTUTYIIT YKpaiHu 4ecTh 1 T1IHICTh JTIOUHU BU3HAH1
HAWBUIIIOI0 COLIAJbHOIO IIHHICTIO, 1 TOMY MOpYUIEHHS IUX (QyHIaMEHTAJIbHUX IIPaB BHUMAarae
BIMOBIgHOTO 3axucTy. He nomyckaerbcs 30upaHHs, 30epiraHHs, BUKOPUCTAHHS Ta TMOIIMPEHHS
koH(pieHmiiHOo1 1HpopMarii mpo ocoOy 6e3 Ti 3roau, KpiM BUTIAKIB, BU3HAYCHUX 3aKOHOM, 1 JIUIIE B
iHTepecax HalllOHAIbHOT Oe3MeKn, EKOHOMIYHOTO 100po0yTy Ta npas JoauHu[ 1].

UuHHEe 3aKOHOIABCTBO HE MICTUTh BU3HAYCHHS MOHATH T1THOCTI, YECTI YU IJIOBOI peIyTallii,
OCKUTBKM BOHM € MOpPaJbHO-€TUYHUMM KaTeropisiMH M OJHOYAaCHO OCOOMCTUMH HEMalHOBHMHU
IpaBaMH, SIKHM 3aKOH HaJlae 3HAYEHHS CaMOCTIMHHUX OO'€KTIB CyJOBOIO 3aXHMCTy. 30Kpema, Mif
TITHICTIO  CHiA  pO3YMITH BHU3HAHHA LIHHOCTI KOXHOi (i3u4HOi 0COOM SIK  YHIKaJbHOI
010TICUXOCOIIAIBHOI IIIHHOCTI, 3 YECTIO TIOB'SI3YETHCS MO3UTHBHA COIllajbHA OIlIHKA OCOOM B OYax
OTOUYYIOUHX, fKa TIPYHTYEThCS Ha BIAMOBIAHOCTI 1i [isHb (TMOBEAIHKM) 3araJbHONPHUHHATUM
YSIBIIGHHSM TIpO A00PO 1 3710, a T IIJIOBOIO pernyTariie GpizngHoi ocobu po3yMieTbcsi HaOyTa 0C00010
CyCHUIbHA OIliHKA ii AIIOBUX 1 MpodeciHHUX SIKOCTEH MpH BUKOHAHHI HEIO TPYAOBHX, CIYk OOBHX,
POMAJICHKUX UM 1HIINX 000B's13KiB[3].



VY pa3i nopyiieHHS 3a3Hau€HUX MpaB, ocoba MpaBa SIKOI MOPYHUIEHO MOXKE 3BEPHYTHUCH
0e31mocepeIHbO 10 0COOU siKa 31MCHUIIA 1€ TOPYIIEHHS, 3 BUMOTOI0 CIIPOCTYBAaTH TaKy 1H(GOpMAIIifo,
abo 110 cyny.

Opuanunum ckiiajoM NpaBOMOPYIIEHHS, HASBHICTh SKOTO MOXe OYTH IiJICTABOIO JUIS
3aJIOBOJICHHS TMTO30BY, € CYKYITHICTh TAKUX OOCTaBHH: a) MOIMMPEHHs iH(opMmallii, TOOTO qoBeIeHHS Tl
70 BijioMa xo4a 0 ofHii 0co01 y Oyab-skuid croci0; 0) mommupeHa iHpopMallis CTOCYEThCS TEBHOI
G13uYHOT UM FOPUIUIHOT 0COOM, TOOTO MO3WBava; B) MOIMIMPEHHS HEIOCTOBIPHOI iH(OpMAaIlii, TOOTO
Takoi, sSIka He BIJMOBIA€ MIMCHOCTI; T) MOMMUPEHHs 1HPOpMAIii, 0 TMOPYyIIye 0COOUCTI HEMaHHOBI
npaBa, TOOTO ab0 3aBAae MIKOAM BiAMOBIIHUM OCOOMCTHM HEMailHOBMM Ojaram, abo MepenIKoKae
0co0l MOBHO 1 CBOE€YACHO 3JIMCHIOBATH CBOE OCOOWMCTE HeMalHOBe TpaBo. OcoOJMBY yBary CIij
3BEpHYTH Ha Te, 110 CyJ¥ MOBHHHI BU3HAYATH XapaKTep Takoi iH(opmarllii Ta 3'sicoByBaTH, Y1 € BOHA
(baKTUIHUM TBEP/DKECHHSM, YK OIIHOYHUM CYKEHHSIM[ 7].

Binnosinxo no crarti 30 3akony Ykpainu "lIpo indopmariiro" oliHOYHUMH CY/DKEHHSIMH, 32
BUHATKOM 00Opa3ud YW HakJemy, € BHUCIOBJIIOBAaHHS, SKi HE MICTITh (PAKTUYHMX HaHHUX, 30Kpema
KPUTHKA, OI[IHKA JIii, a TaKOXX BUCJIOBIIOBAHHS, IO HE MOXYTh OyTH BUTIYMadeHi K Taki, IO
MICTATh (DAKTHUYHI J1aHi, 3 OIVISAY Ha XapakTep BUKOPHCTaHHS MOBHHX 3ac00iB, 30KpeMa TimepOoil,
aneropiid, carupu. O1iHOYHI CY/PKEHHSI HE TIUISATal0Th CIIPOCTYBAHHIO Ta JIOBEJICHHIO iX MPaBIUBOCTI.
Axmo cy0'€eKTMBHY JYMKY BHCIIOBJIECHO B OpyTaibHIN, MPUHU3IUBIA UM HENPUCTONHIN dopmi, 110
MPUHWKYE T1IHICT, YECTh UM JUIOBY PEIyTallilo, Ha BiJNOBia4a MoXe OyTH MOKIJIAJEHO 00OB'SI30K
BiJIIIKOTYBaTH MOPAJIbHY LIKOAY.

OCHOBHI TOJIOKEHHS LIOJI0 TOPSJIKY CIPOCTYBAaHHS HEIOCTOBIPHOI iH(popMaIlii MICTAThCS B
cT. 277 lluBinbHOTO KOJAEKCY YKpaiHH, A¢ BU3HAYCHO 1m0 (pi3nyHa ocoba, 0cOOMCTI HEMalHOBI TIpaBa
SKOI TIOPYIIEHO BHACIIIOK MOIIMPEHHs Mpo Hei Ta (abo) uieHiB ii ciM'i HegoCTOBIpHOI iH(OpMAaIii,
Mae TMpaBo Ha BIAMOBIIb, a TAKOXK HA cripocTyBaHH i€l iHpopmariii. [IpaBo Ha BiAMOBIAb, a TAKOXK HA
CIIPOCTYBaHHS HEJOCTOBIPHOI 1H(oOpMAIIii 1M0A0 0coOH, sSKa MOMEpJia, HAICKUTh WieHaM 11 CiMm',
OJIU3BKUM POAMYAM Ta IHIIMM 3aiHTEPECOBAHUM 0co0aM SIKINO BiAMOBIAb Ta COPOCTYBAHHS Y TOMY K
3aco01 MacoBoi 1HQOpMAIl € HEMOXJIUBUMHU Y 3B'SI3Ky 3 HOT0 NMPUIMHEHHSM, Taka BIJANOBIAb Ta
CIPOCTYBAaHHS MalOTh OyTH ONPUJIIOAHEHI B 1HIIOMY 3aco01 MacoBoi iH(opMallii, 3a paxyHOK ocoou,
sKa MOIIMpPUIIa HEJOCTOBIPHY 1HpopMalito. CpocTyBaHHS HEAOCTOBIpHOT 1H(OpMaii 311HCHIOEThCS
HE3aJIeXKHO BiJl BUHU 0CO0M, sIKa ii MOIIMPHUIIA Ta y TaKUi e crociO, y sikuii BoHa OyJia MomupeHa.

HanexxnuMm BinoBigaueM y pa3i MOIIKMPEHHsI OCHOPIOBAaHOI iH(popMallii B Mepexi [HTepHeT €
aBTOp BiANOBIAHOrO iH(OpMaliiiHOro Mmatepially Ta BIacHMK BeO-caiiTa, OCOOM SIKMX MO3MBay
MOBMHEH YCTAaHOBUTHM Ta 3a3HAYUTH B MO30BHIA 3asdBl. SKumio aBTrop mnomupeHoi iHdopmarii
HeBioMHMii ab0 Horo ocoOy Ta/4u Miclie MPOKUBAHHS (MICIIE3HAXO[KEHHSI) HEMOKIIMBO BCTAHOBUTH,
a TaKoX KoJii 1H(opMaIlisi € aHOHIMHOIO 1 IOCTYI JO caiiTa - BUIbHUM, HAJICKHUM BIJIIIOBIJIaYeEM €
BJIACHUK BeO-caiiTa, Ha SKOMY pO3MillIeHO 3a3HaueHul iH(opMaliiiHuii MaTepiai, OCKUJIbKU caMe BiH
CTBOPUB TEXHOJIOTIYHY MOXJIMBICTh Ta YMOBH JJIs IOUIMPEHHS HEOCTOBIpHOI 1HGopMarii. JlaHi nmpo
BJIaCHUKa BeO-caiiTa MOXXyTh OyTH BUTpeOyBaHi BianmoBiaHo 10 mnoinoxeHp LIIIK B aamiHicTpaTopa
CUCTEMHU peecTpallii Ta 00Ky JOMEHHHUX Ha3B Ta aJpecu yKpaiHChKOI'O CerMeHTa Mepexi [HTepHerT.
SIkmo HenocToBipHa iH(opMalis po3MilieHa B Mepexi [HTepHer Ha iHdopmariiiHOMy pecypci,
3apeecTPOBAaHOMY B YCTAaHOBJICHOMY 3aKOHOM TOPSJIKY SIK 3aci0 MacoBoi iH(opMaIlii, To mpu po3TIsii
BiJIMOBITHUX TO30BIB Cy/aM CIIiJl KEPYBATUCS HOPMAaMH, IO PETYTIOI0Th MisTbHICTh 3aC001B MAaCOBOi
iHdopmarii. Ha BiamoBimaua moke OyTH TOKIQJACHO OOOB'S30K IO BIAIIKOAYBAHHIO 3aIOAiSTHOT
MOpaJIbHOI IMIKOJHM, HE TUIBKU TOJl, KOJIU CYyJl 3a/J0BOJIBHMB BHMOTH I103MBaya MPO CHPOCTYBaHHS
MOIIMPEHUX BIIOMOCTEH, a i TO/I1, KOJIU BIMOBIAY CIPOCTYBAB iX J0OPOBUIBHO[3].

[I{o0 miaTBepAUTH HASBHICTH y Mepexi [HTepHeT iHpopMaii 1110 TPUHUKYE YECTh 1 TiAHICTb,
Ta JUIOBY pemyTanito, noTpioHo nposect IT-nocnimkenns, ske IpoBOAUTHCA 3a 3BEPHEHHSIM 0co0H,
npaBa sIKOi MOpYILIEHO, a TakoX IT-excnepTusu, sika MPOBOIAUTHCS Y BCTAHOBIEHOMY 3aKOHOM
MOPSZIKY, & CaMe 3a yXBaJIOK0 CYAyY PO MpHU3HAYCHHS eKcrepTu3u[8].

[Ilomo cmpaB mpo CHOPOCTYyBaHHS HEAOCTOBIpHOI iH(OpMAIi BCTAHOBIIOETHCS CIelianbHA
MMO30BHA JAaBHICTh, TPHUBAIICTIO B OJWH DPIK, sika OyJae OOYMCIIOBATHCH 3 JHS TOMIMICHHS ITHX
BiloMocTell y Mepexxy [HTepHer, abo Bin AHs, KoM ocoba AoBinanacs abo malna JOBIJATHCh MPO i
BigomocTi[9,c.85].



VY pasi po3mimieHHss HeIOCTOBIpHOI 1H(OpMalii, 0 TPUHMKYE YeCTh, TIIHICTh Ta AUIOBY
permytanito B Mepexi [HTepHeT, oco0a MOBHMHHAa HAJaTH 1O CYAY JOKa3W PO3MIIEHHS JaHOi
iHpopmanii. Jlokazamu y 1iil crpaBi BH3HAYAIOTHCS, JMIIE SIKIIO BOHU NMPHUAATHI ISl 3BUYAHHOTO
CHPHUHHATTI Ta 30€peeHHs Yy IaM sATi, TOOTO 1€ MOXYTh OyTH PO3JIPYKOBaHI CTOPIHKH 3 MEpexi
InTepHer, 3 BIAMOBIIHUM MMOCHJIAHHIM Ha aBTOpa Ta azapecy crarti[10].

BimmkoayBaHHS MOPaJbHOI IIIKOTY, MOYKHA BU3HAYHMTH SIK MOKIIUBICTh OCOOM 3aXHCTHUTH CBOT
UBLUIBHI ipaBa. CyTHICTh MOPAIBHOT IIKOAM MOJISITAE B TOMY, 1110 BOHA Ma€ HEMAaifHOBHI XapakTep Ta
MOKe ToJiAraTé y ¢i3uaHOMY 00711 Ta/ab0 cTpakaaHHAX (Hi3UIHOT 0COOM, a TAKOXK 1HIIIMX HETaTUBHUX
HaCIiIKaX HEMAHOBOTO XapakTepy, sKi OyJ0 CIPUYMHEHO BHACIIJIOK MPHHWKEHHS YeCTi, TiIHOCTI
¢$i3uvHOT 0cOOM Ta MITOBOT penmyTarii (i3uyHOT Ta PUIUIHOT 0COOU, a TAKOXK THITUX TMPOTUIIPABHUX
TisTHB[6].

[Tpu BU3HAYEHHI PO3MIpY MOPAIBHOI KO CyJaM CJiJl BAXOJUTH 13 3acajl CIPaBeJIUBOCTI,
JT0OPOCOBICHOCTI Ta po3yMHOCTI[3].

AHaN3YIOYM TPAKTHUKy pO3IJSAYy CyJaMH CIpaB MpoO  CHOPOCTYBaHHS  MOIIMPEHOI
HEIOCTOBIpHOI iH(pOpMaIii Ta BIAIIKOAYBAaHHS MOPAJIBHOI IIKOAM, Y MO30BiI B OUIBIIOCTI BHIAAKaX
BiJIMOBJISIFOTh 200 33JI0BOJILHSIIOTh YacCTKOBO, 1 JIMIIIE B JIESKAX BUIAJKAaX 3aJ0BOJBHSIOTH MO30BHI
BUMOTH. | TOMy, 3 KOXKHHM POKOM 3pOCTa€ NMpaKTHKa 3BEpHEHHA A0 €BpONEHCHKOro Cydy 3 IpaB
JIFOTMHHU.

OTxe, 3 METOIO 3aXUCTy 0COOM BiJ] IOPYIIEHB ii YecTi, T1THOCTI Ta AIJIOBOT permyTallii HIITXoM
PO3IMOBCIOKEHHST HEIOCTOBIpHOT iH(pOpMAIlii, CITiJi YIOCKOHAIUTH IPAaBOBE PETYIIOBAHHS MI0J0
BU3HAYEHHS MPABOBOTO CTATyCy KOXKHOTO Cy0’€KkTa iHpOpMamiifHUX BIZHOCHH Ta iH(opmarii ska
PO3MIIIYETHCS.
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O00KMOpP 10PUOUYHUX HAYK, NPOPecop

HET'TJHICTDH ITIOBEJATHKU CITAJJKOEMUSA SAK HIACTABA YCYHEHHSA BIJ
CITAIKYBAHHA

[IpaBo Ha cmaauIMHy BHCTyHae SIK Pi3HOBUJ aOCONIOTHOTO TMpaBa, MPOTE B 3aKOHOJABCTBI
nepea0ayeHo HAacTaHHS HETaTHBHHUX HACHIJKIB JUIsI OKpeMoi Kareropii oci0, SKi BYMHWIN
MPOTHITPABHI JIii, IO 3yMOBJIIOIOTH iX YCYHEHHS Bijl ciaakyBaHHs [ 1, ¢.224].

Ocobu, siKi TO30aBISIFOTHCA 3aKOHOJABCTBOM IpaBa Ha OTPUMAaHHS CHAAIIUHH, B TEOpii
[MBUIBHOTO MpaBa Ha3UBAKOTh “‘HecioHumu’ abo “Hedocmotinumuy’ caaKoeMIIMU [2,¢.429].

[Ile y CraponaBaroMy Pumi pa3om i3 rpoMajiCbKUM OCYJIOM HETaTHBHI HACTIIKHA MaiHOBOTO
XapakTepy HacTaBajiM AJS CHAJAKOEMIIIB, SKI BUYMHSUIM [ii HECYMICHI i3 TPOMAJCHKUM MOHSTTAM
nopsaHocTi. Tak B CHaJKyBaHHS yCyBaJUCS OCOOM, SIKI BIIMOBMJIMCS BUKYIUTH CHAJKOJAaBLS 3
MOJIOHY, TSDKKO 00pa3uiii HOro, 3HUIIUIIH “‘Ta0nuuKy 13 3amoBiToMm” Ta iH. [3, ¢.205].

[HCTUTYT HETiIHUX CHaJKOeMIIB OyB BIIOMUH 1 HAMIIHHIIIINA HaM'sATIi YKpaiHChKOI IMPaBOBOT
kyapTypu XVIII ct. — «IIpaBam 3a sSKUMH CyauTbes Mayopociiicekuit Hapoa» (1797 p.). Tak
M030aBJISITUCS CHAIUIMHA [ITH, SKI 3BUHYBauyBalM OaTbKiB y BUMHEHHI TSDKKHX 3J0YUHIB, HE
OITIKyBaJIUCsl OaTbKaMH, K1 MOTPEeOyBaIA JOTIOMOTH, 3JIOCIOBUIN Ha HUMH ( apT.12 m.1).

[linctaBu ycyHEHHS BiJI CHAAKyBaHHsS Oynmu mepemdadeHi 1y mnepmni  komudikamii
yKkpaincekoro mpasa 3iOpanHi Mmanopociiicekux mpaB (1807 p.) Tak OaTbku MOTIHM TO30aBUTH
CHAALIMHU CHHA, KU TMiTHSIB Ha HUX PYKY, «BUMHUB BEIUKY KPUBIY»; OOMOBHUB OaTbKiB; CBOEIO
MOPYKOIO HE 3BUIBHMB OAaThKIB 3 MiJ apelTy Yd HE BUKYIHB i3 TOJOHY; APYXHB 3 KapTApaMmu,
0JIa3HSAMU, YaKIyHaMH 1 caM y IIbOMY BIIPaBIISBCS; HE BUMaraB Ccyay BOWBIN OaTbkiB Ta iH. (§§203-
205) [4].

Y  OpeBONIOIIHHOMY CITaJIKOBOMY 3aKOHOJABCTBI 1HCTHTYT HETIIHMX CHAIKOEMIIIB HE
icHyBaB. [IpoTe BUMHEHHS CIAJKOEMIIEM TSKKOTO 3JI0UUHY, SIKHH CIIPUYUHSB MMO30aBJICHHS BCIiX MpaB
CTaHy, aBTOMAaTUYHO T030aBisB 1 0cO0Yy 1 CHAAKOBHX IpaB. Y PaAsSHCbKOMY CIIaJKOBOMY IpaBi
THCTUTYT HETIAHMUX crmagkoeMuiB 3’siBuBcs jume y LK 1963 p. Tak 3a ct. 528 IIK YPCP He manu
IpaBa CTaTU CHAJAKOEMISMU: 0COOH, SIKi HABMUCHO MO30aBUIIH JKUTTS CHAIKOAABI 200 CHIaIKOEMIIIB;
BUYMHWIN 3aMaXx Ha iX KUTTs; OaThKH, 1M030aBJICHI OATHKIBCHKHX IMpaB; OATHKH 1 MOBHOJITHI JIITH, IO
3TICHO YXUJISUTHCS BiJl BUKOHAHHS MOKJIAJICHUX HA HUX 00O0B’SI3KIB 11010 YTPUMAHHS CIIAIKOIaBIIS.

Binnosinuo no ct. 1224 LK Ykpainu ycyBaroThCs BiJ IpaBa Ha CIIAQJAKYBaHHS K 332 3aKOHOM,
TaK 1 3a 3aMOBITOM OCOOH, SIKI YMHCHO MO30aBWJIM JKUTTS CIAIKOAABISI UM OYAb-KOTO 3 MOMJIMBHX
CHAJIKOEMITIB a00 BUYMHHIIIM 3aMaxX Ha IXHE JKHTTS; SKIi YMHCHO TEPEIIKODKAINA CHaJKOaBIIEBI
CKJIACTH 3arOBIT, BHECTU O HHOT'O 3MiHM 200 CKAacyBaTH 3aIlOBIT, 1 UM CHPUSIIM BUHUKHEHHIO TpaBa
CHJIKyBaHHS B HUX YU B IHIIUX OCi0 ab0 crpusuii 30UIBIICHHIO 1X YaCTKU y CIAJIINH, OaThKH,
no30aBiieHi 0aTbKIBCHKHUX IpaB; 0aThbKH (YCHHOBIIIOBAYi) Ta MOBHOJITHI AITH (YCHHOBIIEHI), 8 TAKOX
1HIII 0CcOOH, K1 YXWJISUTUCS BiJI BAKOHAHHS OOOB’SI3KY MO0 YTPUMAHHS CIAIKOJABI: OCOOHU MU0
MDK SKUMH BU3HAHO HEIIWCHUM; OCOOM, SIKI YXWJISJIMCS BiJ HaJaHHSA JOTOMOTHU CIaaKOAABIICBI,
KW Yepe3 MOXWINH BiK, TSDKKY XBopoOy a0o kaminrso OyB y OesnopagHomy crani. [lizcraBoro s



BU3HAHHS CIIaKOEMIIS HETITHUM MOXe OyTH HOTO TOBEIIHKA HE JIMIIe 3a JKUTTS CHaJKOMABIIA,
HaIPUKJIAI, 10 1 MIC/Is CKIadaHHs 3aMoBITY, a ¥ MCIIA BIAKPUTTS CHAAIIUHH.

3akoHOJaBelb HABOJUTH BUYEPIHUN TMEpeNiK HETAHUX CHAJAKOEMIIB. Y IOPUAWYHIN
JiTepatrypi mie Ha eTami 0oOroBopeHHs NpoekTy LIuBiIbHOrO KOAEKCY YKpaiHW BHUCIIOBIIIOBAIHCS
MPOMO3UIliT IIOA0 PO3MIMPEHHS KOJa HEriIHMX cragkoemiiB [5]. Ha xanp y mpomy mnuTaHHi
BITYM3HSHUN 3aKOHOJABEIlb 3alIUINAEThCS JOCUTh KOHcepBaTWBHUM. CIliJi 3a3HAYUTH, [0 B
3aKOHOJ/ABCTBI KpaiH KOHTHHEHTAIbHOI €BpONMM /IO HETIAHHWX CIAJKOEMIIIB BIIHOCATH OCIO, SIKi
NPUXOBAIM 3allOBIT; 3pOOWMIIM HAKJIEN Ha CHAJKOAABI, IO CTAJO MiJICTAaBOK HOTO 3aCy/KCHHS;
3MYIIyBaJIM JIOYOK 3aiiMaTHCS MPOCTUTYIIEI0; HE TIOBITOMIJIM MIPO CMEPTh CHAJAKOAABIA Ta iH. [2, ¢
221].

BinbIn NpUHIMIIOBY MO3MIIIFO MIOAO IIOTO MMUTAHHS MAa€ 3aHATH 1 BITYM3HSIHHIA 3aKOHO/IABEIIb.
Koo Herigaux cnajkoeMIliB HEOOX1THO PO3IIUPHUTH.

BOuBCTBO — 0COOMMBO TSDKKMK 3J70YMH, TOMY, HEBHIIQJKOBO, HOPMH CIIAJKOBOTO IIpaBa
YCYBAIOTh BiJ CITAIITMHN TAaKUX 3JIOYHMHINIB. AJie aMOpaIbHUMU € ¥ 1HIIN MPOTUIPABHI Aii.

Jlo HETiTHMX CIAJKOEMIIIB 32 3aKOHOM IPOIOHYETHCS BiHECTH OCiO, SIKi BYMHMIM YMHCHI
3JI0YMHU TIPOTH OCOOM CIIaJKOJABIls, B TOMY YHCII: JIOBEICHHS IO CaMOryOCTBa, YMHUCHE TSDKKE
TIJIECHE YIIKODKEHHS, YMHCHE CEpeIHBOI TSHKKOCTI TIJIECHE YIIKOJDKEHHsS, 1M0001 1 MOpIyBaHHS,
KaTyBaHHs, TOrpo3y BOMBCTBOM, 3aJIMIICHHS B HeOe3neli, HEHaJaHHS JONOMOTd oco0i, sKa
nepeOyBaia B HEOE3NMEYHOMY I JKHTTS CTaHi, HE3aKOHHE IO30aBJICHHS BOJII, 3JIOYMHU TIPOTH
cTaTteBoi CBOOOJM Ta CTaTeBOI HEIOTOPKAHHOCTI OCOOH, 3aBiJOMO HEMpaBIAMBE OOBHHYBAYCHHS Y
TSHKKOMY YU OCOOJIMBO TSDKKOMY 3JI0YMHI, OCKUTBKH 13-3a BiKY, CTaHy 3/I0POB’ s, MOPAJILHOT TPaBMHU Ta
IHIIUX OOCTaBUH CIAJKOJABEIb, MPOTH SKOTO BUWMHHWIM 3J0YHMH, HE 3aBXKIM Ma€ MOXJIHMBICTH
CKOPHUCTATHUCSI CBOIM TPABOM 1 MO30AaBUTH HETIMHOTO CHAJAKOEMIISI CHAANIMHUA HUISIXOM CKIIAJaHHS,
3MIHHU YU CKacyBaHHsI 3aMoBiTy [6, ¢.246].

SIKmio K crajKo/aBelb, HE3BAKAIOUM HA HETIAHY TOBEAIHKY OCOOHM, BCTAHOBJICHY CYIOBHM
BHUPOKOM, MPU3HAYUTH ii CBOIM CIIAJKOEMIIEM Yy 3aIOBITI, Taka 0c00a 3aKIUKAETHCS A0 CHAIIHNHH K
CTIaIKOEMEITh 32 3aIIOBITOM Ha 3arajlbHUX IiIcTaBax.
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ITPOBJIEMHI INTAHHS BUBHAYEHHS PO3MIPY BIIIIIKOJYBAHHSA
MOPAJIBHI HIKOJH

BinmkonyBaHHS MOpabHOI IKOIU — OJIMH 3 HAHAKTyaJIbHIIINX IHCTUTYTIB Cy4acHOI MPaBOBOL
HayKH, OCKUIBKM Ha MPAKTUIl KIIBKICTH CIpPaB MPO BIAMIKOAYBAHHS MOPAIBHOI HIKOIU IIOPOKY
CYTTEBO 3POCTaE.

Ha croronnimHiii 1eHb 3aKOHOAABCTBO MPO MOPSAOK BIIIIKOyBaHHS IIKOM Ja€ BIAMOBIAI Ha
Oarato 3amuTaHb, aj€ OAHE 3 HMUX J0CI 3AJULIAETHCS HEBUPIMIECHUM: SIK BU3HAYUTH PO3MIp
BIJIIKOYBaHHS MOpPAJIbHOI IIKOAM? SIKMM YMHOM oOco0a MOBHHHA BU3HAYUTH, OOIPYHTYBaTH 1
JOBECTH ii po3Mip?.

UuHHE 3aKOHOJABCTBO HE MICTHTh METOJIMKH UM CIIOCOOIB OOYMCIICHHS MOPAJIBHOI IITKOJIH.
BinbIicTh y4e€HHX BBaXKalOTh, IO JUIS BU3HAUEHHS CYM MOPAJbHOIO BiJIIKOJYBaHHS MOTPiOHI
crieIiagbH1 3HaHHS, OCKUTBKY KOXKEH BUITAJIOK Ma€ CBOi BIIMIHHI PHUCH.

Cratta 23 LuBinpHOTO KoeKCcy YKpaiHU 3aKpiIlIoe, 0 PO3MIp IPOIIOBOTO BiIIIKOyBaHHS
MOpajJbHOI IIKOAM BHU3HAYAETHCA CYIOM 3aJ€KHO BiJ XapakTepy MpaBOIMOPYIIECHHS, TIUOHMHU
Gi3MYHMX Ta NYMIEBHUX CTpak[IaHb, MOTIPUICHHS 3i0HOCTEH moTepminioro abo mo30aBieHHs HOro
MOKJIUBOCTI iX peanizallii, cTymeHs BHHH OCOOH, fKa 3aBJajla MOpAJbHOI IIKOJHW, SIKIIO BHUHA €
MiJICTAaBOIO IS BIJIIKOIYBAaHHS, a TaKOX 3 ypaXyBaHHSM IHIIMX OOCTaBWH, SKi MAalTh iCTOTHE
3HayeHHs. MopaibHa IIKOJa BiJIIKOJOBYETHCS HE3ANEKHO BiJ MaWHOBOI IIKOIW, fKa MiAJATaE
Bi/IIIKOIYBAHHIO, Ta HE TIOB'sI3aHA 3 PO3MIPOM IIbOTO BiANIKOyBaHHS. [1]

Ane LuBinpHUM KoJleKC YKpaiHM HE BCTAHOBJIIOE MEX PO3MIPY BiJIIKOAYBaHHS MOPaJIbHOL
KoM (aH1 MiHIMaJIBHOTO, aHl MAaKCUMAaJIBHOTO).

[Inenym Bepxosnoro Cyny Ykpainu B 1.9 nocranoBu «lIpo cynoBy npakTHKy B clipaBax Mpo
BIIIKOTyBaHHSI MOpajabHOI (HeMaiiHoBoi) mkoam» Bia 31.03.1995p. Ne 4 po3’sicHroe, 1m0 po3mip
BIJIIITKOTYBAHHS IIi€1 IIKOIU Cy/ BU3HAYAE 3aJIC)KHO BiJ XapakTepy Ta 00CATYy CTpa)JIaHb, sIKi 3a3HAB
MO3UBaY, XapakTepy iX HeMalHOBUX BTpaT (iX TPUBAJIOCTI, MOXKIUBOCTI BIAHOBIEHHS TOLIO) Ta 3
ypaxyBaHHsM iHIIUX oOctaBuH. [Ipu bOMy CyJl Ma€ BUXOAUTH 3 3acaj pO3yMHOCTI, BUBAXXEHOCTI Ta
CIIpaBeJIUBOCTI. [2]

TyT cnij 3a3Ha4UTH, 110 TOCTAHOBA HE MICTUTh KOHKPETHHUX BKa31BOK, SIKI J103BOJWIN O Cyqy
OOI'PYHTOBAHO BH3HAUATH PO3MIp KOMIIEHCALlli IPU BUPILIEHHI Ti€l YK 1HIIOT CIIpaBH.

BHectu nesiky sCHICTh y NUTaHHS NPO BU3HAYEHHS PO3MIPY BIJIIIKOJYBAaHHS MOPajIbHOL
KO cripoOyBasio i MiHicTepcTBO rocTuilii Ykpainu. Y cBoeMy sucti Big 13.05.2004 Ne 35-13/797,
aJpecCOBaHOMY MIHICTEPCTBAM Ta IHIIWUM ILIEHTPAJIHHUM OpraHaM BHKOHaBYOi Biiaju, MiHICTEpCTBO
BUKJA0 MeToauuHi pekoMmeHaaii «BigmkogyBaHHS MOpaidbHOI IMIKOAW». Aje MIiHICTEpCTBO
roctuii Ykpainn y smcti Big 20.09.2013 Ne 10.3-26/618 BucnoBwio Taky mo3uiiro: OCKUIBKH
METOJIMYHI peKxoMeHaanii «BiamkoayBaHHS MOpaIbHOI IIKOIWY» MOCHIAIOTHCSA HA 3actapiii abo He
iCHyI04i HOpMH TpaBa, mpocuMo JiucT Min'tocty Big 13 tpaBus 2004 poky Ne 35-13/797, a takox
JOJAaTKU A0 HOT'O HE BUKOPUCTOBYBATH y MOJANBIIIHI pOOOTI.

Binomuit Buenmii EppeneBckim A. M. y cBoiif kHu3i «KomneHcarliss MOpaibHOI IIKOAM»
BKa3ye, mo «Hemae iHCTpYMEHTIB JUIsi TOYHOTO BHUMIPIOBAHHS a0COJIOTHOI TIMOWHU CTPaXKIaHb
JIOJIMHM, a TAaKOX IMiICTaB /Ui BUPAXKEHHs TJMOUHU [IUX CTPaXkJaHb y rpomiax. Y rpoiax Moxe OyTH
BUpa)KEHA JIMIIIE KOMIICHCAIIiS 32 MIEPEHECeH] CTpakJaHHA. [HIIMMU CIIoBaMH, 11€ CBOEPIIHUN mITpad,
KU 1 CTATYeThCA 3 3aI0/1iF0Bava MIKOAW Ha KOPUCTH MOTEPIILIOTO 1 MPU3HAYEHUH AJIs 3T1a/KyBaHHS
HETaTUBHOTO BIUIUBY Ha TMCHXIKYy IOTEPIIOro, TMEPEeHECeHUX Y 3B'S3Ky 3 MPaBOMOPYLIICHHIM
cTpaxaanb. OCKUTbKH MIHMOWHA CTPaX/IaHb HE MiJAA€THCS TOUHOMY BUMIpPY, a B IPOIIAX HE BUMIPHA B
NPUHIMI, HEMOXIJIMBO TOBOPUTH TpO OyIb EKBIBAJCHTHOCTI TJIMOMHMU CTPaXKAaHb PO3MIpOM
koMmreHcarlii. OlHaK po3yMHO 1 CIIPaBeATUBO MPUITYCTUTH, 1110 OUIBIII TTHOMHI CTpakJaHb TOBUHEH
BIJIMOBIAATH OLIBIIHIA pO3Mip KOMITEHCAIIi1, i HABITAKHU, TOOTO 1[0 PO3Mip KOMIICHCAIlli TOBUHEH OyTH
a/JIecKBaTHUI TEepeHECEeHUM CTpaKAaHHSIM. Bumnata MaiiHOBOI KOMIIEHCAIlli 32 HEMailHOBY IIKOIY
3aBX1M Oyzie HeCTH B c0o0l €IEMEHT YMOBHOCTI Yepe3 BiICYTHICTh 3arajlbHUX «OJUHHIIb BUMIpy»». [3,
c. 8]


http://zakon2.rada.gov.ua/laws/show/v_797323-04

MopanbHy MIKOAY, 3BaKat04u Ha ii CYTHICTh, HEMOXJIMBO BiJIIKOJYBAaTH B TIOBHOMY 00CS31,
a/pke BIJIICYTHI TOYHI KpUTEpii MailHOBOTO BHUpa3y IyIIEBHOro 000, cTpaxaaHb. HapiTeh cama
JIOAMHA, SKii 3aBJIaHO MOPAIBHOI IIKOJHU, HE 3aBXKIM MOXKE BH3HAUYUTH PO3MIp 3aBAAHOI i MIKOIH,
TUM OUIbllIE Y TPOLIOBOMY €KBIBaJEHTI. Byb-sika KOMIIEHCallil MOPaJIbHOI IIKOJU MOXKE€ MaTH CyTO
YMOBHUI BHUpa3. AJje 3aBXId pPO3MIp BIAIIKOMYBaHHS IOBHHEH OYyTH BIJNOBITHHI HaHECEHIN
MopasbHii mmkomi. Tak, Hikuucebka 1. 3a3Havae, mo HEOOXITHO HaA 3aKOHOJABUOMY PiBHI
BPETYJIIOBATH MiHIMAJIbHY Ta MAKCUMAaJIbHY MEX1 BIIIIKOTyBaHHS MOPAJIbHOI MIKOIH. [4]

Po3pobka npuHIMIIB BUZHAYEHHS PO3MIPY JOCIIIKYBAHOT KO € aKTyaJIbHOIO SIK y TEOpii,
TaK 1 Ha MpakTull. | Bl NpaBUIBHOIO BCTAHOBJIEHHS KPUTEPIIB 3aJ€KUThH 1 MPaBUIbHE BU3HAUCHHS
cymu 1 noBHota kommeHcauii. €. Comonko Bkasdye, mo: «llpu Oynap-sxiii Gopmi BiALIKOTyBaHHS
KOMIIEHCAIlls MOpajbHOi MIKOJAM Oy/le 4acTKOBa, TOMY IO TOYHO BHU3HAUUTHU CTYMiHb 3amOAisTHOL
MOpAaJIbHOI IKO/H 1, BIAMOBIIHO, PO3MIip HOTO KOMIIEH ALl HEMOKIUBOY. [5]

3akoH VYkpaiaum «[Ipo mopsmok BIAIIKOAYBaHHS IIKOJIW, 3aBJaHOT T'POMAJSTHHHOBI
HE3aKOHHUMH JIiIMH OpraHiB, IO 3/iMCHIOIOTH ONEPaTHMBHO-PO3IIYKOBY MAiSUIBHICTb, OpraHiB
JIOCYZIOBOTO PO3CIiAyBaHHS, MPOKYPATYpPH 1 Cyay» y CTarTi 13 BCTaHOBIIOE, IO BiAIIKOTYBAaHHS
MOpaJIbHOI IIKOAM 3a Yac mepeOyBaHHS MiX CIIJICTBOM YU CYJOM IPOBAJAMTHCS BUXOASYU 3
pPO3Mipy HE MEHIIIE OJHOTO MIHIMaJIBLHOTO PO3MIPY 3apOO0ITHOT TJIaTH 32 KOKEH MICSIb MepeOyBaHHS
MiJ] CIACTBOM YH CyAOM. [6]

OTxe, Ha CbOTO/IHI NPOo0OJIeMa BU3HAUYEHHS PO3MIPY BIJIIKOAYBAHHS MOPAJIBHOI IIKOJIU CTOITh
ayxe roctpo. Hemae eamnoi KoHIeNmii Ta €IMHUX MEXaHI3MIB NPHU3HAYEHHS BiJIIKOAYBAaHHS 32
NEBHUM BUJ CTpaxiaHb. ToMy, BapTO Ha 3aKOHO/JAaBUYOMY DPIiBHI HE TUIBKU 3alpOBAJUTH MEXaHI3M
BU3HAYEHHS PO3MIPY MOPAIbHOI IIKOJAM, a W BCTAaHOBUTH TPAaHUYHUHN pPO3MIp BiALIKOTyBaHHS
MOpaJIbHOT HIKOJM Y KO)KHOMY MOKJIMBOMY BUIIAQJIKY.
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OCOBJIMBOCTI PEAJIIBALI JEAKHUX ITPAB CIIOKUBAYIB ITPU PO3/IPIBHIA
KYHIBJII JIIKAPCBKUX 3ACOBIB

Jlikapceki 3aco0u 1e cnenudivyHa MPOAYKLis, OCHOBHUM MPU3HAYEHHSIM SIKOTO € TIEBHUM
BIUIMB Ha 3710pOB’st JroAuHU. [6, a03. 2 u. 1 cT. 2]

[MpunbaroTbest Nikapcehki 3acobu ¢izuyHEMU oco0amu (TpoOMajsiHaMHU) JUIS CIOXHBAHHS B
0COOJIMBHX 3aKiIaZlaX OXOPOHH — alTeUHUX 3aKjanax. ANTe4Hl 3aKIajJu: alTeKd Ta auTeyHl MyHKTH,
CTBOPIOIOTHCA Cy0’€KTaMU TOCTIOIaPIOBaHHS Ta 3A1MCHIOIOTH PO3APIOHMI IPOIaX JIIKaPCHKHUX 3aC001B
Micas OTPUMAaHHS JIIEH31i Ha TPOBAPKEHHS TOCMOAAPCHKOI MISUTBHOCTI 3 pO3ApiOHOI TOpriBii
JiKapcbkuMu 3acobamu. [6, ct. 19] 3 TakuM mpoaaBIieM YKJIaTaeThCs JTOTOBIp po3ApiOHOI KymiBIIi-
MPOJIaXy JIIKApChKUX 3ac001B. 3a3BUUail BiH YKIAJAETHCS B YCHIN (opmi.

Came 3a Takux ymoB (izmuHa ocoba, ska TpHUIOae JIKapChKi 3acobu, HAOyBae CTaTycy
CMOKMBaya JIIKapChbKUX 3ac00iB. B mpoTuUiIe)KHOMY BHUINAJKy, BUHUKAIOTh BIIHOCHHU 3 HE3aKOHHOI'O
00iry JKapCchKHUX 3aco0iB 1 0coba He HAO0yBae CTATyCy CIOKHMBada, KU mepeOyBae Mij 3aXUCTOM
3akony Ykpainu «IIpo 3axucT mpas criokuBadisy. [5]

OpHvME 3 TIpaB CIIOXHUBava JIKAPCHKUX 3aco0iB, 3a 3akoHOM Ykpainu «[Ipo 3axucTt mpas
CIOKMBAYiB», € MpaBa CHOXKUBaya MU NpUI0aHHI TOBApY HAJEKHOI SKOCTI Ta HEHAJEKHOI sIKOCTI. |
caMe B peanizamii 3a3HaYeHUX MpaB IMPH KYIMIBII JIKapChKUX 3ac00iB € TMEBHI OCOOIMBOCTI, IO
00yMOBJICH1 BJIaCTUBOCTSIMHU, 110 TPUTAMaHHI JIKapChbKUM 3aco0aM Ta 0COOJIMBOCTSIM iX 00iTYy.

[lomo mpaB crokuBava MpH NpuAOaHHI TOBapy HAIEKHOI SIKOCTI, BIA3HAUYMMO, (HaKTUIHO
CIIO’KMBAY JIIKAPCHKUX 3aC001B HE HAIUIAETHCA TAKUMHU TpaBaMH, 10 BU3HAYEHI B cTaTTi 9 3akoHy
VYxpainu «IIpo 3axuct mpaB crokuBadiBy. [5] Ockibku B cuity il ab3ally 4eTBEpTOro 4acTHHH |
crarti 9 3akony Ykpainu «lIpo 3axuct mpas crokuBauiB» Ta [lepesniky ToBapiB HaleXHOI SKOCTI, 110
HEe MiIsraTs 0OMiHy (moBepHeHHI0) [1], mikapchbki 3aco0M HaEKHOI SKOCTI € MPOAYKIIEO
(ToBapom), 0 HE MiJuIArae OOMiHY Ha aHAJOTIYHUNA Yy MPOJABIsl, B KOO BiH OyB MpuaOaHuil, SKIIO
TOBap HE 3aJ0BOJILHMB #0ro 3a (opMoro, rabaputamu, GacoHOM, KOJILOPOM, PO3MIpOM a00 3 THIINX
IPUYMH HE MOXKe OYTH HUM BUKOPHCTAHUH 32 MPU3HAYECHHSIM.

B Toi1 ke yac mpaBa crnokuBayda y pasl Ipua0aHHsS HUM TOBapy HEHaJeKHOI sSkocTi (ctaTTs 10
3akony Ykpainu «IIpo 3axucT mpaB CHOXUBa4iB») [5] crokuBadamu JTiKapChKUX 3aCO0IB TEX HE
MOKYTh OyTH peaili3oBaHi B IOBHOMY 00CS31.

Tak, nmpaBa cnoxuBaya y pa3i BHUSBIEHHS MPOTATOM BCTAHOBJIEHOI'O TapaHTIHHOTO CTPOKY
HenonikiB (dactunu 1 crarti 10 3akony Ykpainu «IIpo 3axucT mpaB CroknBayiB») HE MOXKYTh OyTH
peanizoBaHi B HACIiJJOK TOrO, IO HAsBHICTh HEAONIKIB Yy JIKapChKUX 3aco0ax NPU3BOAUTH [0
BU3HAHHA iX HEAKICHUMH. Tak, HESKICHI JIIKApChKI 3ac00M — II€ JIKapchKi 3acO0H, AKICTh SIKUX HE
BIJINIOBIJJa€ BUMOIr'aM HOPMAaTHUBHHMX JOKYMEHTIB, JIIKAPChKI 3aco0H, fKI 3a3HaJIM MEXaHIuHOTro,
XIMIYHOTO, (hI3UYHOTO, O10JIOTIYHOTO a0 IHIIOrO BIUIMBY, IO YHEMOXJIUBIIOE iX MOAAJIbIIE
BUKOPHUCTAHHS, a TAKOX JIIKapChKi 3aCO0M 3 TEPMIHOM MPUIATHOCTI, 1110 MUHYB. [4, a03. 6 1. 4] [Ipu
LbOMY TOPTIBJIS UM peaiizallis HEeSIKICHUMH JIIKApCbKUMHU 3aco0aMu, sIK 1 JIIKapChbKUMHU 3aco0amu 3
TEPMIHOM NPUAATHOCTI, II0 MUHYB, 3a00pOHSETHCS, a cami Taki JIKapchKi 3aco0M MiAJATaloTh
yTHII3alii Ta 3HUIIEeHH!o. [6, cT.cT. 21, 23]

TakuM YMHOM, CIIOKHMBAY 32 HAasBHOCTI B JIIKAPCHKHUX 3aC0O0IB HEJOMIKIB HE MOXKYTh BUMAaratu
MIPOTIOPIIIHHOTO 3MEHIIIEHHS I[IHA 200 0€30TUTATHOTO YCYHEHHS HEJIOJIKIB TOBAPY B PO3YMHHM CTPOK
YM BIJIIKOAYBAaHHS BUTPAT HA YCYHEHHS HEIOJIKIB TOBapy.

AHaJOrIYHO TOJOXKEHHS 100 BU3HAHHS JIKAapChbKUX 3aC001B HESIKICHUMHU CTOCYHOTHCS
BUSIBJICHHSI B JIIKQpPChKHUX 3ac00IB ICTOTHHMX HENOJIIKIB YM BU3HAHHA iX ¢anbcudikoBaHuMuU. Taxi
JKapChKi 3aCO0U € BIAMOBIIHO HESIKICHUMH 3 TIOJIAJIBIIO0 OJICI0 Ha YTHIII3AII0 Ta 3HUIIICHHS.

OTxe, 3a HassBHOCTI HENOJIKIB Y JIIKAPCHKUX 3aco0ax 4M iX ¢anbcudikarii, CroxuBad Moxe
BHUMararu:

1) po3ipBaHHs 10TOBOPY Ta MMOBEPHEHHS CIUIAYEHO]I 3a TOBAP TPOIIOBOI CyMH;

2) BUMaraTH 3aMiHM TOBapy Ha Takuil ke ToBap ab0 Ha aHAJIOTIYHUI, 3 4YMCla HAasgBHHUX Y
npoaasLs (BUpoOHUKA), TOBap. [5, 4. 2 ct1. 10]



Skuio 3 mpaBoM po3ipBaHHS JOTOBOPY Ta MOBEPHEHHS CIUIAYEHOI 32 TOBAp T'POLIOBOI CyMHU
Hapas3l MEBHUX OCOOJIMBOCTEH Hemae, TO MpaBO 3aMiHM TOBapy Ha TakWil ke ToBap abo Ha
aHAJIOTIYHUI, 3 4YHWClla HAsSBHUX Y MpoAaBUs (BHUPOOHHMKA), TOBAp CIOXKMBAaueM MOXE OyTH
pealii3oBaHe 3 MEBHUMHU 3aCTOPOTAMHU.

30Kkpema, JIiKapchKi 3aCO0M, SIKi BUTOTOBIISIFOTHCS B allTEKax 3a perenTamMu JiKapiB, HE MOXKYTh
OyTH 3aMiHEHI Ha aHaJoTriYHI, BUPOOJICHI B YMOBax IPOMHKCIIOBOIO BUPOOHHUIITBA, Tak, 3a3HadyeHi
3ac00M BUTOTOBIISIOTHCS 32 IHAMBIIYaJIbHUMH perientaMu (MporrucaMu) 3a TIEBHOI0 METOJIMKOI0, a He
3a TEXHOJIOTIYHUMH peryiaMeHTaMu (32 YMOB IIPOMUCIIOBOTO BUPOOHUIITBA). A TOMY HE MOXYTb OyTH
PIBHOIIIHHAMH Ta aHAJIOTTYHUMU.

B Vxkpaini mikapchbKi 3aco00H peati3yroThCs 3a pelenTaMu JIikapiB Ta 0e3 perenTiB Jkapis. [6,
cT. 21] Taka ocoOnuBICTH 00Iry JiKapchbKuUX 3ac00iB 3yMOBIIOE crenudiky peainizamii BKa3zaHOTO
mpaBa crnokuBada. Hampukiazn, mikapcekuit 3aci0 bapOoBan y dumakoni mo 25 mu [2, m. 362]
BiJITyCKaeThes Oe3 penenty, a bapbosan y ¢akoni mo 50 Mi BXKe BiAITyCKA€THCS 32 YMOBH HasBHOCTI
peuenty mikaps [3, m. 1.22.2]. A ToMy, BUMOTra CIOXHBada 1070 3aMiHu ToBapy (bapboBan y
¢dmakoHi mo 25 MII) Ha TakUi ke TOBap a00 Ha AHAIOTIYHMIA, 3 YHCIAa HASBHUX Yy TPOJABIIA
(BupoOHuka), ToBap (bapboBan y ¢uakoni mo 50 mur) 3a BiICYTHOCTI pelienTa Jjikaps He MOxe OyTh
3aJI0BOJICHA.

OTmxe, IpY CHOXKMBA4 MPU peaiizaiii CBOI MpaB MPUAO0AHHI TOBApy HAJEXKHOI SKOCTI Ta
HEHAJISKHOI SIKOCTI MO0 JIKapChbKUX 3ac00iB MOBHHEH BPaxOBYBAaTH BJIACTUBOCTI, IO NMpPUTaMaHHI
JIKapChbKUM 3aco0aM, Ta 0coOauBOCTI iX 00iry. OgHOYaCHO BIJ3HAYMMO, IO 3aKOHOJABCTBOM ITIPO
3aXHCT MPaB CIIOKUBAYIB HE JOCTATHBO PETYIIOETHCS 3aXHCT MPaB CIOKHUBAYIB JIIKAPCHKUX 3aCO0IB.
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K BOITPOCY Ob YAOCTOBEPEHHUHU CAEJIOK C HEJABUKUMbBIM
NUMYIIECTBOM HOTAPUYCAMMU U PETUCTPATOPAMMU B PECITYBJIUKE
BEJIAPYCbH

B mnacrosimee Bpems B PecnyOimke benapych mnpaBoBO€ TOJNIOKEHHE HEABHKUMOTO
uMyliecTBa TpeOyeT, 4YToObl BO3HMKHOBEHHE, IEpeXoj, OrpaHWYeHHe M MpeKpalieHHe IpaBa
COOCTBEHHOCTH M JIPYTMX BEIIHBIX MpaB HAa HErO MPOUCXOIUT B 0COOOM TOpSAKE, Ui KOTOPOTO
MPEeyCMOTPEHO COOMIOACHNE HOTaApUAIBbHON (OPMBI U 00s13aTENIbHOM rOCYapCTBEHHOM perucTpaiuiu
B EnuHOM rocy1apcTBEHHOM perucTpe HeBUKUMOTO UMYIIECTBA, BEIEHUE KOTOPOro BO3JIaraeTcsl Ha
PETUCTPUPYIOIINE OPTaHbl.

C mpunsituem 22 wutons 2002 roma 3akoHa Pecnybmmku bemapycs «O rocynapcTBEeHHOM
pErucTpalMi HEJBUKUMOTO HUMYIIECTBA, MIPaB Ha HETO U CIEJIOK C HUM», PErHCTPaTOphl HapaBHE C
HOTapUycaMH TOJNYYMIIM MPaBO YAOCTOBepsATh aoroBopbl [1]. Takum obpaszom, ¢ 2002 roma B
PecniyOnuke benapych A0roBopbl ¢ HEIBHXKMMOCTBIO HE TPEOYIOT 0053aTeNbHOrO HOTapHUaJbHOTO
ynoctoBepeHusi. OCHOBHBIM  TpeOOBaHUEM  SIBISETCA  TOCYJAapCTBEHHAs  perucTpaunus, a
YIOCTOBEPEHUE JOTOBOPOB C HEIBMKUMBIM MMYILIECTBOM OCYIIECTBIISIETCS KaK HOTapHUycaMu, Tak H
perucTpaTopamu.

[Topsimox ymnocToBepeHus: TOKyMEHTOB perucrpatopom ompeaeneH Uucrpykuuen «O nopsake
YIOCTOBEPEHUSI PETUCTPATOPOM JOKYMEHTOB, SIBJISIOIIMXCS OCHOBAaHUEM [UIsl TOCYJapCTBEHHOM
pEeTUCTpallud CAENKU C HEOBMKUMBIM uMmyliectBoM» Ne 38, yrBepxaenHoil [loctanoBneHuem
l'ocynmapcTBeHHOTO KOMUTETA MO MMyIiecTBy Pecniyonmku bemapycs 08.08.2013 roga [2].

Hazno nmMets B BHy, UTO 3aKOHOJATEILCTBOM YCTAHOBJIEH MEPEUEHb JOTOBOPOB, MOIEKAIINX
0053aTeTbHOMY ~ HOTapUAJIbHOMY  yJIOCTOBEPEHHIO, TIIO03TOMY PETHUCTPAaTOpbl HE CMOTYT HX
ynoctoBepuThb. K TakuM J0roBopamM OTHOCATCS: JIOTOBOP PEHTHI, MPUBATU3ALIUHN, OpayHbIi J10TOBOp,
coryiameHue o0 ymiaTe aJuMEHTOB, JOTOBOPbI, CTOPOHBI MO KOTOPBIM IPUIIUIM K COTJIAIlIEHUI0 00
YIOCTOBEPEHUH UX HOTAPUYCOM U JPYTHE.

Hotapuanbnas ¢popma ynocTtoBepeHus: CAENOK C HEJBUKUMBIM UMYILECTBOM MPEAYCMOTpPEHA
C LIeNbl0 HanboJsiee MoJIHOro o0ecreyeHns U 3alluThl paB €€ ydyacTHUKOB. HoTapuaT B cHITy 4EeTKO
OTIPEIETIEHHOTO TMOPSIIKa COBEPILEHUSI HOTAPUAIBbHBIX JIEHCTBUH, SBISETCS OAHUM U3 3P (EKTUBHBIX
CPEACTB CHIKEHMs IpaBOHApyLIEHHH B cdepe COOCTBEHHOCTH, NPEXIE BCErO B OTHOIICHUH
00BEKTOB COOCTBEHHOCTH, TMOJUIekKAMX perucrpanuu. HeoOxoaumMo OTMETUTh, YTO MOPSI0K
NPOCTaBJICHUS YJOCTOBEPUTENbHON HAAMUCH HOTAapUycOM JeTalbHO pa3pabdoTaH M 3aKpervieH B
3akone «O HoTapuare U HoTapuaidbHOU nestenbHOCTH» 2004 roma u Wuctpykumu «O mnopsizke
COBEpLICHUs HOTapuaiabHbIX aercTBui» 2006 rona.

Heobxonumo otmeruth, uro ¢ 20 suBaps 2013 roma BCTynwiud B CHIIy HM3MEHEHHS B
3aKOHOJaTeIbCTBO, KOTOPBIE elle OoJblIe pacupuin (GyHKIMH HOTapuycoB. B HacTosiee Bpems B
LEeNSIX YPEeryJIUpOBaHHUsI COBMECTHOM NEATEIbHOCTH HOTApUYCOB M PETUCTPATOPOB pa3paboTaHa U
neiicteyer MHctpyknmus «O nopsake B3aMMOACUCTBHS HOTApPUYCOB W OpPraHU3alMKA IO
roCy/1lapCTBEHHON PETUCTPALlMU HEIBUKUMOTO UMYIIIECTBA, IPAB HAa HETrO U CHIEIO0K ¢ HUM» [3].

Ha ocHoBaHMM yKa3aHHOW HMHCTPYKLUHM OOpaTHBIIEECS K HOTapUycy JMIO B MHCbMEHHOM
3asBJICHUM TIPOCUT €ro O IMpPEeACTaBICHUH MHTEPECOB B OpraHu3aldd MO TOCYAapCTBEHHOU
PETUCTPALIHH.

Cratpeid 6 3akoHa «O TrocyIapCTBEHHOM PErucTpalvd HEABWKMMOIO HMMYIIECTBA, MpaB Ha
HEro U CIEJIOK C HUM» MPENYCMOTPEHO NPaBO Ha MPEICTABUTEIBCTBO B OTHOUICHUSX, PETYINPYEMBIX
3akoHojaTenbcTBOM PecnyOnmuku benmapych 0 ToCynapcTBEHHOM pErucTpalud  HEJIBUKHUMOTO
MMYILECTBA, IPAaB HA HETO U CAEIIOK C HUM.

B nensx peanuzanuu nonoxxenuit Muctpykunu «O mopsiake B3aMMOAEHCTBHS HOTapUYCOB U
OpraHM3alMi 110 rOCYJapCTBEHHOM perucTpaliy HEABUKUMOTO UMYILIECTBA, IIPaB HAa HETO U CAEJIOK C
HUAM» JJI1 HauOosiee OBICTPOTO W yTOOHOTO OCYIIECTBICHUS CIIETIOK C HEABM)XKUMBIM HMYIIECTBOM
I TpaXJaH, WHAMBHIYaJbHBIX IpeINpUHUMATENeH U  IOPUAWYECKUX JIML, CUUTaeM
nenecoodpasubiM NyHKT | cratem 6 3akoHa Pecmybmukum bemapyce ot 22 wuwions 2002 roma «O
roCylapCTBEHHON pETUCTpalluM HEABWKMMOTO MMYIIECTBA, IIPaB HAa HEro M CIEAOK C HUM
JIOTIOJIHUTB YaCTSMHU BTOPOU U TPEThEH CIIENYIOIIETro COACpKaHUS:



B CIIy4yae, €CJIM OCHOBAaHUEM I FOCYAAPCTBEHHOW PErHCTpalyi HEIBHKUMOIO MMYLIECTBA,
IpaB, OrpaHUYeHUI (0OpeMeHeHMi) MpaB Ha HEro M CAEJIOK C HHUM SBISIOTCS JOKYMEHTHI,
YIIOCTOBEpEHHBbIE JINOO BBIJAHHBIE HOTApPUYCOM, HOTApPHYC, COBEPUIMBIIMA COOTBETCTBYIOIIEE
HOTapualbHOE JEHCTBHE, BIIpaBe IMPEACTaBIATh HMHTEpechl JHI (JIMLa), OOpaTHBILIUXCA 3a €ro
COBEpILICHHEM, B PECHyOJIMKAaHCKOW MM TEPPUTOPUAIBHOM OpraHU3al 10 TOCYAapCTBEHHON
perucTpanuy o NMCbMEHHOMY 3asIBICHHUIO 3TUX JIML (JIULA);

NPY TIPEJICTaBICHIUH UHTEPECOB JIHII (JIMIIa), OOPATUBIINXCS 32 COBEPIICHUEM HOTAPHAIHHOTO
JeUCTBUS, HOTapUyC BIIpaBe B MOPSJIKE, YCTAHOBIECHHOM 3aKOHOaTeNnbCcTBOM PecnyOnnku benapychb
O TOCY/IapCTBEHHOW pPETUCTPALlMM HEABM)KMMOIO HMMYIIECTBA, MpPaB Ha HETO M CHCIOK C HUM,
MIOJINCATh 3asiBJICHHUE O FOCYAAPCTBEHHOM PErUCTpalliy, TOJATh 3TO 3asBJICHUE U MHBIE JOKYMEHTHI,
HE0oOXOUMBbIE Uil COBEPILIEHUS] PErMCTPALIMOHHBIX JAEHCTBUM, B OpraHU3alUI0 M0 rOCYAapCTBEHHOM
perucTpanyi, moIy4uTh CBHIETENbCTBO (YAOCTOBEPEHUE) O FOCYIaPCTBEHHON perucTpauuu U (Uim)
WHBIC JOKYMEHTBI, & TAK)Ke 00KanoBaTh JAeHCTBHs (O€3eCTBIE) perucTpaTopa.
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ITPABOHACTYITHULTBO K IIIICTABA 3AMIHU KPEJIUTOPA Y 3050B’SA13AHHI

[HCTUTYT 3aMiHM CTOpiH Yy 3000B'Si3aHHI ICHYBaB II€ B PUMCBKOMY IpaBi, c()OpMyBaBIIUCH
NPAaKTUYHO B TaKOMY XK BHUIJIA[I, B SKOMY BiH ICHY€ B Cy4acCHOMY 3aKOHOJABCTBi. B octanHi poku
npoOsiieMyd 3aMiHM CTOpPIH y 3000B's3aHHI HEOJAHOPA30BO CTaBaIM IMPEAMETOM MAOCTIIKEHHS. Y
[uinsHOMY KoAekci Ykpainu (nmani - 1IK) [1] oOpaHi mpuHIIMTIOBO HOBI MiAXOAM 0 PETYTIOBAHHS
BIIHOCHH, TIOB'SI3aHUX 3 IIUM TIporiecoM. J[o TOTO K OCTaHHIM YacoM OKPEMi1 HOPMH IiIJIaTucs 3MiHaM
1 nornoBHEeHHAM. Lle cBIiAUUTH MpO Te, 10 3a3HAYEHUH IHCTUTYT PO3BUBAETHCA 1 BJOCKOHAIIOETHCA,
TOMY BHMAarae peTeJIbHOTO BUBUCHHSL.

3aKOHOJJaBCTBOM IepeadaueHa MOXIIMBICTh 3aMiHM SIK OOpXKHHKa, Tak 1 kpeauropa. Ilpu npomy
IpeIMeT 1 3MICT 3000B's13aHHS HE 3MIHIOIOTHCS, a MpaBa Ta 00OB'SI3KM CTOPOHHU, SIKa 3 HOTO BUOYBaE,
NepexoaiTh 10 0CO0H, fKa 3aMiCTh Hei HaOyBarOTh 3000B'13aHHS.

[lincTaBu 3amiHu KpenuTopa y 3000B's13aHH1 BcTaHOBJeH] B cT. 512 I[K.

BigmoBigHo mo m.2 4.1 ct. 512 K kpeautop y 3000B's3aHHI MOke OyTH 3aMiHEHHI 1HIIOO
0c000I0 BHACIIJOK MpPaBOHACTYMHUUTBA. OYEBUAHO, B JaHOMY BUIAJKYy MA€TbCA Ha yBasl TUIBKU
yHIBepCaJlbHe MPaBOHACTYIMHMIITBO, KOJIM JIO MPABOHACTYIHUKA MEPEXOATh yCi MmpaBa Ta 000B'SI3KU
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MepPBICHOTO KpeauTopa. HalOiapI mommpeHnMy BUNIAJAKaMH YHIBEPCAIBHOTO MPAaBOHACTYITHUIITBA,
0 CIPUYHUHSIOTH 3aMiHy 0ci0 y 3000B’s3aHHI, CJIiJI BBa)XKaTH MPUIIMHECHHS FOPUIAMYHOI O0COOH 3
MIPaBOHACTYIHUIITBOM BHACIIJIOK 3JHUTTS, MPUEAHAHHS, NMOJUTY 4M meperBopeHHs (ct.ct. 104-107
LK) a6o cnaakose npaBoHacTymHANITBO (cT. 1216 L[K).

[Ipu yHiBepcasbHOMY NPaBOHACTYMHHUIITBI MaifHO OCOOM SIK CYKYIHICTh MpaB Ta OOOB'SA3KIB,
oMy Haiexarb, MEpPexXoauTh A0 MPaBOHACTYNHHMKA ab0 /10 IMpPAaBOHACTYNHHUKIB SK €IWHE ILIe,
NpUYIOMY B LIl CYKYITHOCTI €JUHUM aKTOM INEPEXOATh yCi OKpeMi mpaBa i 000B'SI3KH, 110 HAJIEKAIN
Ha MOMEHT NPaBOHACTYIHULITBA MPABOBJIACHUKY, HE3aJIEXKHO BiJ TOTO, YU BUSBIIEHI BOHU JI0 L[LOTO
MOMEHTY 4H Hi. CKa3aHe CTOCYEThCS SIK CHaJKyBaHHS MaiiHa (i3WYHHX OCi0, Tak i yHiBepCaTbHOTO
MPaBOHACTYITHUIITBA TIPH PeopraHizaiii OpUINYHUX OCi0, He3BaXKaloud Ha ICTOTHI BIIMIHHOCTI MiXK
UMM JIBOMA TIJIKAMH YHIBEpCaJIbHOTO MTpaBoHACTYMHUIITBA [2, . 10]

VY npaBoBiii HOpMi, 110 aHam3yeTbes (cT. 512 [IK), Ha Hamy aymMKy, 00’ €aHaH1 pi3HiI 32 CBOEIO
MPUPOIOI0 MOHATTA. Tak, sIKIIO BIACTYIJICHHS MpaBa BUMOTH € TIPAaBOYMHOM, TO ITPABOHACTYITHUIITBO
IIPaBOYMHOM BBaXXaTH HE MOJKHA.

[IpaBOHACTYMHUIITBO CIIiJl PO3MIISAAATH SIK TEBHUM IOPUIMYHUAN MEXaHI3M TOXIJIHOTO
npaBoHAOyTTS, 3a SKUM JI0 TNPABOHACTYIHHUKA IMEpPEXOaiTh CYyO €KTUBHI IpaBa Ta OO0OB’SI3KU
TIOTIEPETHHKA.

O0'exTH IIUBIILHUX MPAB MOXKYTh BUTHHO BITUY)KyBaTHCs ab0 MEPEXOJUTH B OAHIET 0ocoOM 10
iHIIOT B TOPSAKY YHIBEpPCAIHHOTO IMPABOHACTYMHMIITBA (CHAJAKYBaHHS, pEeopraHizaiis IOpPHUIAYHOT
ocobu) abo 1HIITUM CITIOCOOOM, SIKIIIO BOHHM HE BHIIYYEHi 3 000poTy a00 He 00MekeHi B 000POTI.

[IpaBoHACTYITHUKH PEOPTaHi30BAHOTO IOPUINIHOI OCOOH MPOAOBKYIOTH 11 NisSTbHICTB. Y 3B'SI3KY
3 UM JI0 HUX IOBHMHHI MEPEXOJUTH BCl IpaBa Ta 00OB'SI3KM OCTaHHIX B LiJoMy. BoHM cTaroTh Horo
YHiIBepCaJIbLHUMH NPABOHACTYITHUKAMHU, HOCISIMH BCiX HOTO mpaB i 0OOB'S3KiB, SIK BPaXOBaHUX, TaK 1
HEBPAaxOBaHUX B MepeaBalbHOMY OajlaHcl, y TOMY YHCIi B pO3ALIbHOMY OajaHCl.

Kpim Toro, mpaBOHacTYMHHUITBO Oe3MOCEpPeHhO HE CHpPSMOBAHE Ha 3aMiHy KpemuTopa y
3000B’s13aHHI, BOHO JIMIIIE Ma€ HACIIAKOM TaKy 3aMiHy, 4YOrO HE MOXHa CKa3aTH MpO 1HIII BUMAJIKH,
30Kpema Mpo 1ecito [3].

XapakTepu3ylo4yH MPaBOHACTYIHHUITBO Y KOHTEKCTI CHOCOOIB 3aMiHM 0Ci0 y 3000B’s3aHHSX,
CJII/I 3a3HAYUTU TEBHY JBO3HAYHICTH IIHOTO TOHSATTS, SIKE MOXE OYTH SIK CAMOCTIMHMM CIIOCOOOM
3aMiHH, TaK 1 IPAaBOBUM PE3YJIbTATOM IHIIMX BU3HAYEHUX Yy CTATTi crocoOiB. Bummmii rocrnonapcbkuii
cyn Ykpainu (nami — BI'CY) 3Beprae yBary, mo ans wijgeil 3°siCyBaHHS NpPaBOHACTYINHHUIITBA Yy
KOHKPETHUX JIOTOBIPHUX MPaBOBIAHOCHHAX CJiJl BUXOJUTH 3 TOrO, IO IPABOHACTYIHUITBO
BiAmoBimHO 70 . 2 4. 1 c1. 512 IIK VYkpainu € camoCTiitHOIO MiJICTaBOIO /I 3aMiHU KPEIUTOpa y
3000B’s13aHHl. Bognouac BI'CY 3actepirae, mo aoka3aMu MpaBOHACTYIHMLTBA 100 OKPEMOTO
3000B’s3aHHS] € BIANOBIAHWIA JOTOBIp, Ha MIiJCTaBl SKOrO BOHO BHHUKIIO, NepeaaBalbHUN
aKT/po3noJUIbYMi OanaHc Ta CTaTyT HpaBOHACTYNHUKA. IIpu 1bOMY MOJIOKEHHS IepeaBalbHOTO
aKTa/po3noAuIbyoro OajaHcy HiAJIATalOTh JOCIIKEHHIO Cy/laMd Ha IpeaMeT BU3HAYEHHS Cy0’ €KTa,
70 SIKOTO B

pe3ysbTaTi peoprasizaiii mepelnuIn mpasa Ta 000B’I3KU y BIAMOBIAHOMY 3000B’s13aHHI, a HE Ha
OpeaMeT 3akpilUIeHHs TOro 4YM IHIIOTO JIOTOBIPHOrO 3000B’s3aHHS B NEpeAaBabHOMY
akTi/posnoaiutbuoMy Oamnanci (. 4 Iadopmarniiinoro nucra BI'CY Big 13 tpaBas 2013 p. Ne 01-
06/796/2013 «IIpo nesiki nUTaHHS peopraxizaiii 6aHKIB Ta pO3IIIALy CIIPaB y CIOPAX, IO BUHUKAIOTh
y BUKOHAaHHI FOCIIOIAPCHKUX JIOTOBOPIBY).

HaBenene po3’sCHEHHsS CBIAYMTH TMPO TIEBHI KOJMBAHHS CYyAOBOI 1HCTAHIl B OIIHII
MIPABOHACTYIHHULITBA SIK CIIOCO0Y 3aMiHM 0C10 Y 3000B’ sI3aHHI.

[TincymoByrour, HEOOXITHO 3a3HAYUTH, L0 YHIBEpCaJlbHE MPABOHACTYIHUITBO CJIil BU3HAYUTH
K CaMOCTIMHMI MpaBOBHIl MEXaHI3M 3aMiHM KpEAUTOpa B 3000B’sA3aHHI MPaBOHACTYMHHKAMHU 3a
JONIOMOTOI0  3JIHCHEHHSl CIIELiaJIbHOTO pPOJAY MPaBOYMHIB MpH CHAJKyBaHHI, peopraxizarii
IOpUIMIHUX OCI0 Ta 3 MACTaB BUSHAHHS CIIAIINHHI Bl TyMEPIIOHO.
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Kopnienko FOnia Izopisna,
HAYKOo8ULL CNIBPOOIMHUK 8IOOLTY NpobIeM NPUBAMHO20 NPABA
HJII npueammuoco npasa i nionpuemuuymea
imeni axaoemixa @. I'. Bypuaxa HAIIpH Ykpainu

JAEAKI ACIIEKTH 3BEPHEHHSA CTATI'HEHHA IIPE/IMETY IIIOTEKH HA
HIACTABI PILIEHHA CYAY

[IpaBo KOXHOTO 3axWINATH CBOi IMpaBa 1 cBOOOAM, MpaBa i CBOOOAM BiJ MOPYIIEHb i
INPOTUIIPABHUX MOCATaHb OyAb-SKMMHU HE 3a00pOHEHHMMH 3aKOHOM 3ac00aMM € OJHMM 13 OCHOBHHUX
KOHCTUTYLIHHUX TpaB JIIOJWHH 1 TpOMaJsTHUHA, iependoayeHe Koncruryuieto Ykpainu [1, cT. 55].

TakyuM 4YMHOM, MOXHa MOTOAUTHUCH 13 TBEPIKEHHSIM IPO Te, IO «3aXUCT CYO’€KTHMBHOIO
UBIIBHOTO TMpaBa (i3uuHOI 0cOOU € PI3ZHOBUAOM 3IiIHCHEHHS Cy0’€KTMBHOTO LMBUIBHOTO TpaBa i
JOOpOBUIBHUM  YYMHEHHSIM  YIIOBHOBAXXEHOIO OCOOOI0  BIJMOBIIHUX [Jif, CHPAMOBAaHUX Ha
BUKOPHUCTAHHS MOXJIMBOCTEH, 3aKJIaJICHUX Yy Cy0’€KTUBHOMY IpaBl Ha 3aXUCT, 13 METOIO MPUIMHEHHS
MOPYUIEHHsT Ta BIJHOBJICHHA 4YM BH3HAaHHS MOPYIIEHOrOo ab0 OCHOPIOBAHOIO Cy0’ €KTUBHOIO
MBUIBHOTO TIpaBay» [2, c. 5], a «BcranoBneHa 4. 1 cr. 15 [IK Ykpainu Hopma, 3TiJIHO 3 SIKOIO KOXKHA
oco0a Mae MpaBO Ha 3aXUCT CBOIO IMBUIBHOIO MpaBa y pa3i WOro MOpyIIEHHs, HEBU3HAHHSA abo
OCIIOPIOBaHHS Ja€ MiACTaBM KBali(piKyBaTHM NpaBO Ha 3aXHCT SK OJHY 13 NPaBOMOYHOCTEH
cy0’eKTHBHOTO TpaBa ocobm» [3, c. 248].

[{uBinbHUI KOAEKC YKpaiHH, CIIJIyI0UM KOHCTUTYLIIHOMY IOJIOKEHHIO, TaK camMo 3a3Hadae,
1110 KO’KHa 0co0a Mae MpaBo Ha 3aXUCT CBOIO IIUBUIBHOTO IMIpaBa y pa3i HOro NopyuieHHs, HeBU3HAHHS
abo ocrnoproBaHHs [4, cr. 15]. Jlo HaWrOJOBHIMIUX IOPUCAUKIINHUX (OPM 3aXHCTy BIJTHOCHTHCS
CYAOBUH 3aXUCT LUBUIBHOTO IpaBa Ta IHTEpPeCy, IO € OJHUM 3 TOJOBHUX MPUHLUIMIB LUBIILHOIO
mpaBa, Moro 3araibHUX 3acaj [4, cT. 3]. Sk chaylIHO 3a3HAYA€THCS Y IOPUANYHINA JTITEpaTypi, «CYJI0Ba
dopma 3axucTy 3aiimMae mpiopuTeTHe Micie cepea ¢GopM 3axucTy. ICHye MOCTIHHO 1 HOCHUTB
yHiBepcanbHUW xapaktep» [5, c. 332]. Sk 3a3Hauvaetscsa y crarti 1 L{uBimpHOTO MpoIecyanbHOTO
KOJIeKCY YKpaiHM «3aBIaHHSMH LUBUIBHOTO CYJOYMHCTBA € CIPaBEUIMBUM, HEyNepemKeHH Ta
CBOEYACHUM PO3IJIsiA 1 BUPIIIEHHS [IUBUIBHUX CHPAB 3 METOIO 3aXUCTYy MOPYLIEHUX, HEBU3HAHUX a00
OCIIOPIOBAaHUX MpaB, CBOOOJ 4YM i1HTepeciB (Pi3MUHUX 0ci0, MpaB Ta IHTEPECiB IOPUIUYHUX OCiO,
1HTepeciB aepxasu [4, ctT. 1].

BinmosigHo g0 4. 1 cr. 33 3akony Ykpainu Ne 898-1V «Ilpo imoTeky» imoTekoep>kaTenb
BITPaBi 3a/I0BOJILHUTH CBOI BUMOTH 32 OCHOBHUM 3000B’S3aHHSM IUISXOM 3BEPHEHHS CTSATHEHHS Ha
npeaMeT IMOTeKH Yy pa3i HEBUKOHAHHA a00 HEHAJIEKHOrO0 BHMKOHAHHA OOpPXHHKOM OCHOBHOTO
3000B’sI3aHHSL.

[IpaBo imoTekozep)karens Ha 3BEpHEHHS CTATHEHHS Ha MPEIMET IMOTEKH BUHHUKAE TaKOXK 3
MiJicTaB, BCTAHOBIIEHHX CT. 12 3a3HaYeHOrO 3aKOHY, a came: y pa3i MOpYIIEHHS iMOTEKOAaBIIEM
00OB’sI3KiB, BCTAHOBJICHUX IMOTEYHUM JOTOBOPOM, IMOTEKOAEp)KaTelb Ma€ IpaBO BHUMAaraTu
JOCTPOKOBOTO BUKOHAHHS OCHOBHOTO 3000B’S3aHHS, a B pa3i WOTO HEBUKOHAHHS — 3BEPHYTH
CTATHEHHS Ha MpeIMeT IMOTEKH.

[IpaBoM JOCTPOKOBOTO 3BEpHEHHS CTATHEHHS Ha TPEAMET IMOTEeKW  HaIlJIeHUH
imoTeKo/iepKaTelIb Ta y pa3l MOpPYLIEHHS I1MOTEKOJABLEM OOOB’S3KIB MIOAO 30€peeHHS Yu
CTpaxyBaHHs IpeaMmera imoTekd (4. 2 cT. 12 3a3HayeHoro 3akoHy). 3TiIHO 3 CT. 33 LBOTO 3aKOHY



3BEPHEHHS CTATHEHHS HA MPEIMET IMOTEeKH 3MIMCHIOETHCS HA MIACTaBl PIICHHS CYAYy, BUKOHABUOTO
HaIUcy HoTapiyca abo 3TiHO 3 JOrOBOPOM IIPO 33J0BOJICHHS BUMOT 1IMOTEKOAEepKATES.

[IpaBo BUOOPY KOHKPETHOTO CHOCOOY 3BEPHEHHS CTATHEHHS Ha TMPEAMET IMOTeKH
MOKJIAJAEThCS Ha imoTekoaepkarensd. Biamosimno mo 4. 1 cr. 11 HUIIK cyam moBuH-HI po3rismatu
MUTAHHS MOKJIMBOCTI 3aCTOCYBAaHHS 3BEpHEHHS CTATHEHHS HA MPEIMET IMOTeKH y crociO, 3asBIeHUN
y TIO30BHI{ BUMO31.

3 MpOBEACHOTO aHaNli3y CYIOBUX CIIPaB, BOAYAETHCS, IO CYIU MPHUITYCKAIOTHCS MOMMIIOK Mij
Yyac BUPILIEHHS CIpaB LIOJ0 3BEPHEHHs CTATHEHHS Ha MPEAMET IMOTeKH OAHOYACHO 31 CTATHEHHAM
3a00pPrOBaHOCTI 33 KPEJAUTHHUM JIOTOBOpOM [6].

3rimHo 3 pos’scHeHHsIM BCY (y3araJlbHEHHS Cyl0BOi MPAKTHKW PO3TIISANY IIUBUIBHHUX CIIPaB,
SKI BUHUKAIOTh 3 KpeAUTHHUX npaBoBigHOocHH (2009-2010 pp.) npu BupilIeHH] TUTaHHS OJHOYACHOTO
3aJI0BOJICHHS] TAaKUX MO30BHUX BUMOT MPABHJIBHUM € 3a3HaY€HHS B PE3OJIOTUBHIM YACTHHI PIIICHHS
JMIIE TPO 3BEPHEHHS CTATHEHHS Ha MPEAMET IMOTEKH 3 MOCHIAHHAM Ha CyMy 3a00proBaHOCTI 3a
KPEAUTHUM JIOTOBOPOM, a pO3paxyHOK CyMH 3a0OproBaHOCTI TOBHHEH OYTH HaBeJIeHUH Yy
MOTHBYBaJIbHI YaCTHHI PIllICHHS.

AHasoriune po3’scHeHHs MIiCTUThCs B 1. 42 mocraHoBu twieHyMy BCC Ne 5. Paszom 3
TUM BIJMOBITHO 10 3-TO pedeHHs a03. 2 IbOr0 IYHKTY BHHATKOM, KOJIM CYJI MOXE OJHOYACHO
3BEpHYTH CTATHEHHS Ha TNpeaMeT IMNOTeKH Ta CTATHYTH CyMy 3a00proBaHOCTI 32 OCHOBHHUM
3000B’sI3aHHSIM, € CHUTYallis, KOJM 0co0a TO3WYaIbHUKA € BiAMIHHOIO BiJl OCOOW IMMOTEKOMABIS 3
ypaxyBaHHSM TookeHb cT. 11 3akony Ykpainu (abo cr. 589 IIK Vkpainu mono 3actaBogasiis). Lle
MIOJIOKEHHS Y3TOJDKYEThCS 3 M. 9 3a3Ha4yeHol MOCTAaHOBH, BIJMOBITHO JO0 SKOTO MepeadadeHe
OJTHOYACHE 3asBIICHHS BUMOT IPO CTATHEHHS 3a00pProBaHOCTI 3 MO3UYANbHHMKA 3 BUMOTaMHU PO
CTATHEHHs 3a00prOBaHOCTI NUIAXOM 3BEPHEHHS CTATHEHHS Ha MpPEIMET 3aCTaBH/IMOTEKH HaJeXHI
IOTEKOIaBIIO0, IKUH HE € MOo3MYaNbHUKOM. Lli po3’sCHEHHS 3yMOBIIOIOT BUHUKHEHHS HEOAHAKOBOT
CyZI0OBOI IPAKTUKH.

PimenHs cy/iB, HOCTaHOBIIEHI 3 YpaxyBaHHIM BHILE3a3HAYEHUX PO3’ACHEHb, € TAKUMH, 1110 HE
BIJINOB1/Ial0OTh 3arajbHUM 3acajaM IIUBUIBHOTO 3aKOHO/JABCTBA (CIPaBEeIMBOCTI, TO0OPOCOBICHOCTI U
po3ymHocTi). OlHOUacHe CTSATHEHHS CyMH OOpry 3 OOp»KHMKA Ta 3BEPHEHHs CTATHEHHS Ha MpeaMeT
IMOTeKH, 10 HAJIEKHUTh MaWHOBOMY IOPYYUTENIO, y PaxyHOK TIOTAllleHHS 3a3HadyeHoro Oopry
NPU3BOAUTE O CTATHEHHS Ha KOPUCTh KpeauTopa OJHiel M Tiel camoi cymMum 3a00proBaHOCTI
OJIHOYACHO SIK 3 OOp’KHMKA, TAaK 1 3 MalfHOBOTO MOPYYMUTENS 32 paxyHOK HaJIeKHOTo HoMmy MaifHa. 3a
Takoi cuTyanii Bii0yBaeThCs (PaKTUUHE MOJIBOEHHS CyMHU 3a00prOBAaHOCTI, sIKA HAJIEKHTD JI0 BUILIATH
KpPEAUTOPOBI.

TakuM uMHOM, O/JIHOYACHE 3BEPHEHHS CTATHEHHS 3a00pPrOBaHOCTI 31 3BEPHEHHSM CTATHEHHS
Ha MpeIMET IMOTEKH B OYAb-IKOMY BUMIAJIKY € HETPABUILHUM.

[Tonoxenns u. 1 ct. 11 3akony Ykpainu «IIpo inoTexy», SKMM yCTaHOBJIEHA BiJNOBIJAJIbHICTD
MAHOBOTO TIOPYYHTENS TIepel IMOTeKoJepKaTeJeM 3a HEBUKOHAHHS OOpPKHHKOM OCHOBHOTO
3000B’s13aHHS BUKIIOYHO B MeEXKaxX BapTOCTI MNpeaMeTa iMOTeKH, Iependayae MpaBo KpeauTopa
CTSTHYTH HETIOKPUTY MPEIMETOM IMOTEKU cyMy Oopry 3 OOp»KHUKA y pasi, SKIIO0 BapTiCTh 1MOTEYHOTO
MaifHa € MEHIIIOI0 BiJl 3a00prOBaHOCTI 32 OCHOBHUM 3000B’ I3aHHSIM.
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JINEH3IMHAM JOTOBIP SIK CIIOCIB PO3NOPSI[KEHHSI MAMHOBUMU ITPABAMU
THTEJIEKTYAJIbHOI BJACHOCTI

OnHuM 13 HalpO3MOBCIOJDKEHIIINX  CHOCOOIB  pO3MOPS/DKEHHS MaWHOBUMH  IpaBa
IHTEJIEKTYyaJIbHOI BJIACHOCTI € JIIEH3IWHUN JoroBip. BIiAMoOBiIHO 10 YHMHHOTO 3aKOHOJ/IaBCTBA
TUEeH31HHUN JO0TOBip — I IMBUIHHO-TIPAaBOBUN JOTOBIp, 3a SIKUM OJIHA CTOpOHa (JIileH3iap) Ha
OIJIaTHIM OCHOBI HaJa€ 1HINIM CTOPOHI AOroBOpPY (JilEH31aTy) MpaBO Ha BHUKOPUCTAHHA OO’ €KTIB
IHTEIeKTYaIbHOI BIACHOCTI.

JlinensiiHuil AOroBip, SIK 1 OyAb-SIKUI LUBIIBLHO-IIPABOBHM J0OTrOBip, MOBHMHEH BIJANOBIIATH
BHUMOTaM 3aKOHY 1 MICTUTH BCi iCTOTHI YMOBH BH3HAa4Y€HI 3aKOHO/IaBCTBOM, a TAKOX Ti I10JI0 SIKUX Ha
BUMOTY OJHIET 13 CTOpiH Mae OyTH JOCSITHYTO 3roJy, OJHAaK YMOBH JIILIEH31MHOro JOroBpy, IO
cynepedarb TMoyiokeHHsM LluBuibHOrO KoJekcy VYKpaiHu OyAyTh BBaXXaTUCh HIKYEMHHMMHU.
BianoBigHO 710 HOPM IMBIIRHOTO 3aKOHOJABCTBA JI0 ICTOTHHX YMOB JIIIEH3IMHOTO JOTOBOPY
BiJTHECEHO HOro mpeaMmeT, BHUJ JilleH31i, cdepa BUKOPHCTAHHS 00’ €KTa 1HTEJIEKTYaJbHOI BIACHOCTI
(KOHKpETHI TMpaBa, L0 HaJalThCs 3a JIOTOBOPOM, CHOCOOM BHUKOPHUCTAHHSA O0’€KTa, TEpUTOpIS Ta
CTPOK, Ha sIKI HaJlal0ThCs MpaBa, TOIIO), PO3Mip, MOPAAOK 1 CTPOKH BUIUIATH IUIATH 32 BUKOPUCTAHHS
0o0’eKkTa IHTENEKTyaJbHOI BiacHocTi. [Ipy 1bOMy JilEH31MHUNA JOroBip MOBHMHEH MICTUTH BECh
NepeiK Mpas, sIKi Ha HOTro MiJCTaBl MepelaloThCsl, OCKIBKY ITpaBa Ha BUKOPUCTAHHS Ta CIIOCOOH, SIKi
HE BHU3HAYEHI B JILEH31MHOMY JOTOBOpl BBaXKAIOThCA TAaKUMH, 110 HE HadaHi Jinensiary.lls
00CTaBHHA Ma€ BAYKJIMBE 3HAYECHHS, OCKUJIbKU BBAXKA€ETHCS, 110 3a JIIEH31HHUM JOrOBOPOM JIIeH31aTy
HAJAIOTHCS JIMINE Ti TpaBa IIOAO0 BHUKOPUCTAHHS OO0 €KTa 1 JIMIIE THUMH CIOCOOaMH, SIKI TPSIMO
nepeadaveHi B 10TOBOPI.

Sk BKe 3a3HaUYaIOCh, ICTOTHOIO YMOBOKO OY/Ib-SKOTO ITUBLIEHO-TIPABOBOTO JIOTOBOPY € HOTO
npeamert. [Ipeamerom JileH31MHOTO 1OroBOpY € MpaBa Ha BUKOPUCTAHHS 00’ €KTa IHTENEKTYaJbHOT
BinacHocTi. Ilpu womy, BigmosinHo no 4.5 ct. 1109 LUKV, npeamerom mileH31HHOTO J10TOBOpPY HE
MOXYTh OyTH NpaBa Ha BUKOPUCTAHHS 00’€KTa IMpaBa IHTEJIEKTYaJbHOI BJIACHOCTI, SKI HA MOMEHT
YKJIaJICHHS JOTOBOPY He OyJIM YNHHUMH.

TpaauuiitHo mpeaMeToM JIIEH31HOr0 JOroBOpY € MpaBa Ha BUKOPUCTAHHSA TaKHX 00 €KTIB
IHTEJIEKTYyaJIbHOI BIACHOCTI SIK BUHAXO/H, KOPUCHI MOJIEJIl, POMHUCIIOB] 3pa3Ku, TOPTOBEIbHI MapKH.
Kpim Toro, mpaBmiia 040 JILEH3IHHOIO JOrOBOPY MOXYTh OyTH 3acTocoBaHi 1 10 00’€KTIB
aBTOPCHKOTO MpaBa 1 CyMDKHUX mpaB. JIileH3iiHI TOTOBOpHU MOXYTh OyTH YKJIaJ€HI 1010 Oyib-
SKOrO 00’€KTy IHTEJEKTyaJbHOI BJIACHOCTI, KpiM THX, MpaBa Ha SIKI € HEBIIUY)KYBaHHUMHM, Tak, HE
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MOXYTb OYyTH IpEeIMETOM TaKOro JO0roBOpY MailHOBI IIpaBa Ha BHMKOPHCTaHHS KOMEpPLIHHUX
HaliMEHyBaHb.

Busnavaroun 0coOIMBOCTI JTiLIEH31HHUX JOTOBOPIB, IIOJ0 OKPEMHUX 00’ €KTIB, CIIiJ] 3ayBaXKUTH,
10 IpU YKJIAJEHHI JIIEeH31MHOro J0roBopy Ipo HPaBO BUKOPUCTAHHS TOPrOBEJILHOI MapKH, Take
paBo MOke OyTH MepesiaHo SIK 10 BiTHOLICHHIO J0 BCIX TOBApiB 1 MOCIYT, MO0 SKUX TOPrOBEJIbHA
MapKa 3apeecTpoBaHa, TaK 1 MO BIJHOWIEHHIO JO0 iX YacTUHU.Y 3B 3Ky 3 UM Yy JileH31iHOMY
J0OTOBOpi, IIOJI0 Tepenavi MpaBa Ha BUKOPUCTAHHS TOPTOBEIBHOT MapKH, HEOOXiTHO BKa3yBaTH Ha
HOMep Kjacy MixHapoaHoi kiacudikaiii ToBapiB Ta MOCIYT, a TaKOXK IEpepaxoByBaTH TOBapH i
MOCITYTH, IO TeperiueHi B JaHOMY KJaci, 1 sIKi BKa3aHi y CBIJJOLTBI MPO PEECTpAIil0 TOPTrOBEIHHOI
MapKH.

Posrsinatoun muTaHHS CTOPIH JIIEH31MHOTO JJOTOBOPY, CIiJ] 3a3HAYUTH, IO 3aKOHOJABEIh HE
BCTAHOBJIIOE IMENMPATHBHUX BHUMOT JO CTAaTyCy TaKWX OCi0, HUMH MOXYTb OyTH aK (i3WyHi TakK i
IOPUIIMYHI 0COOM, CTaTyc CyO’€KTIB MiANMPUEMHHIBKOI AiSUIBHOCTI B JaHOMY BHUI JIOTOBOPIB HE
BHMAaraeTbcs, Ha BIIMIHY, BiJl HalPUKIIAJl, JOTOBOPY KOMEPIIMHOI KOHIIECIT Jie MMPaBOBOJIOIIICIH Ta
KOpUCTYBad TIOBHHHI OyTHM HaJAUIEHI CHemiaJlbHUM CTaTyCOM — CYO’ €KTa MiANPHEMHHUIIBKOT
TISUTBHOCTI.

Crix BiIMITHTH, IO AYMKH HAYKOBIIB 3 NMPHBOAY ICTOTHHX YMOB JIIEH3IHHOTO JIOTOBOPY
pi3HATHCA. ICHY€e TIO3UIIiSA, BIIMOBIIHO J0 SKOI TEPUTOPIs, CTPOK Mii Ta BHUJ JIIEH31i HE 000B’SI3KOBO
MOBMHHI OYyTH BKJIIOYEHI B JIIEH3IHHMI JOTOBIp, OCKUIBKM HOPMH MIOAO 3a3HAYEHHUX YMOB
chopMyIbOBaHI 3aKOHOAABIIEM IUCIIO3UTHBHO. Tak, y pa3 iBIICYTHOCTI B JIIEH3IMHOMY TOTOBOPi
YMOBH TIpO TEPHUTOPil0, HA SKYy TMOMMPIOIOTHCS HaJaHi MpaBa HAa BHUKOPUCTAHHS 00 €KkTa
IHTEIEKTyaIbHOI BIIACHOCTI, JTis JIIIEH31i MOMUPIOETHCS Ha TEPUTOPit0 YKpainu. B pasi BincyTHOCTI B
JIIEH31HHOMY JIOTOBOpPI YMOBH MpPO CTPOK JOTOBOPY BiH BBAKAETHCSA YKIAJAEHUM Ha CTPOK, IIO
3aJIMIIUBCS 10 CIUIMBY CTPOKY YMHHOCTI BUKJIIOYHOTO MaifHOBOT'O IpaBa Ha BU3HAUYEHHH B JOroBOpi
00’€KT MpaBa THTEIEKTYaJIbHOI BIACHOCTI, ajie He OUIbIle HIXK Ha ISITh POKIB. TakoX, BBAXKAETHCH,
10 3a JIIEeH31{HUM JOrOBOPOM HAJA€ThCsl HEBUKIIIOYHA JIILEH3is, SKLIO IHIIE HE BCTAHOBIIEHO
JIEeH31MHUM 1oroBopoM.KpiM, HEBUKIIFOYHOI JIIEH311 3aKOHOAABEIh BUILISE TAKOXK BUKIIOYHY 1
OJVMHUYHY, L0 BIAPI3HAIOTHCSA 3a O0CATOM MpaB L0 MEPeAaroTbcs 1 MOXKIMBICTIO BUKOPUCTAHHS
00’eKTa IHTENEKTYyaJbHOI BIACHOCTI CAMUM IPABOBOJIOILIBLIEM.

OpHi€ero 13 HaMOLIBII JUCKYCIHHMX YMOB JIILEH31HHOrO JOroBOopy € Horo miHa. bijmbiicth
HAyKOBIIIB BIJ3HA4alOTh OIUIATHICTH JIILIEH31MHUX JIOTOBOPIB, B TOM Yac AK ICHY€ IMO3UIIS ILI0J0
MO>KJIMBOCTI TOJUTY JILEH31H, 1110 BXOAATH J10 JiLEH31HHOro AOroBOpyY, Ha BiAMJIaTHI 1 Oe3BIAMIATHI.
[Tpu BiamnaTHii JieH31i JilleH31ap 3a Ha/JaHHSA IpaBa HAa BUKOPHUCTAHHS 00’€KTa IHTENEKTYaJbHOL
BJIACHOCTI OTPUMY€E NEBHY BUHAropoay Bif Jinensiara. [Tpu Ge3BiamnatHii JineH3ii HagaeThCs MPaBo
Ha BUKOPUCTaHHS 00’ €KTa IHTEJIEKTyaJbHOI BIIACHOCT1 6€3 BIANOBIAHOT KOMIIEHCAII]].

Bunaroposa 3a BUKOpHCTaHHs MpaB Ha 00’€KTU 1HTENEKTYyaJabHOI BIACHOCTI 3a JIEH31HHUM
JIOTOBOPOM MOXE 3[IHCHIOBATUCH Y TaAKUX (OpMax:

- POSIITI — MEPIOANYHUN TUTATIXK, 110 3aJIEKUTH SIK TIPABUIIO BiJl 00CATIB BUPOOHHUIITBA

ab0 peamizauii MpoIyKIIii;

- naymaabHUN TUIaTK — OHOPA30BUH IUIATIXK, SKUHA CTAHOBUTH (DIKCOBaHY CyMy 1 He

3aJICKUTH BiJl 0OCATIB BUPOOHUTBA;

- KOMOIHOBAaHUH MJIATIXK, 110 MOEJHYE B OOl pOSUITI Ta MayIIaJbHUMA TUIATIXK.

[TincymoByrouH, CiijJi BIAMITUTH, IO JILEH31MHUNA JOTOBIp € HaWOUIbII BPETYJIbOBAHOIO, 1 B
TOW € Yac JAWUCHO3UTHUBHOIO JIOTOBIPHOIO KOHCTPYKIEIO IIOJI0 MOXKIMBOCTI PO3MOPSIKEHHS
MaiHOBUMH NpaBaMu Ha 00’ €KTH 1HTEJIEKTYaIbHOI BIACHOCTI.

Kpueey Banepusa IOpvesna,
cmyoenm 4-20 Kypca ropuouyeckozo gaxynvmema I poonenckozo
eocyoapcmeenno2o ynugepcumema umenu Anxku Kynanvi



HNHTEI'PAIMOHHBIE TPOLECCHI B COEPE BBIIIOJIHEHUSA PABOT U
OKA3AHMUS YCJIYT B EBPABUMICKOM 3KOHOMHMYECKOM COIO3E (EADC) U UX
BO3JIENCTBUE HA 3AKOHOJATEJIbCTBO PECITYBJIMKHA BEJIAPYChH

AKTyalbHBIM BOIPOCOM B PErMOHAIBHON SKOHOMHYECKONW WHTerpauud B PecmyOmnuke
benapych Ha cOBpeMEHHOM 3Tame fABJSETCS WIEHCTBO B EBpasuiickoM DKOHOMHUYECKOM COMHO3E,
JIOTOBOP O KOTOpoM BcTymws B cuiy 1 sHBaps 2015 roma. PecmyOmmka benmapych BbIcTymaeT B
KayecTBE OJHOI0 M3 IOCYAapCTB-YYaCTHUKOB JaHHOTO Coro3a, YTO HEMOCPEJCTBEHHO HECET B cede
MOTEHIMAN JJIsl TOBBIIICHHUS] CTaOWJIBHOCTH HAIIMOHAIbHONW AIKOHOMHUKH, a TaKKe€ BO3MOXKHOCTH
MOCTPOCHHS €IUHOTO PBIHKAa pabOT M YCIYT, YTO SBISETCS MPUOPUTETHBIM HAINpaBICHHUEM IS
MPOTPECCUBHOTO  Pa3BUTHS DKOHOMUKHM U 3aKOHOJATENbCTBA, OTBEYAIOIIETO0 COBPEMEHHBIM
3aKOHOMEPHOCTSIM Pa3BUTHUAIKOHOMHMKHUN3AaKOHO1aTEIbCTBA,0TBEYAIOIIErO COBPEMEHHBIM
3aKOHOMEPHOCTSIM Pa3BUTHSI MEKIYHAPOJIHBIX HKOHOMUYECKUX OTHOIEHHH. OIHOM HM3HACYIIHBIX
3amau ycnemHoro ¢yHkiuuonupoanuss EADC sBisieTcss co3gaHUE COBPEMEHHOM MNpaBOBOM 0a3bl
00BEIMHEHUS, UTO MpeArnoaraeT HyHu(QUKaINIO MOHATHH, pa3paboTKy Gopm "MArkoro npasa'.

Crareéit 4 JloroBopa o EADC pernmamentupyrorcs ocHOBHbe mienu Coro3a, a HUMEHHO
«cTpemiieHue K GOPMUPOBAHUIO €UHOTO PHIHKA TOBAPOB, YCIYT, KamuTajga U TPYAOBBIX PECYPCOB B
pamkax Coro3a» [1]. CormacHo 3TOMY TMOJIO)KEHHIO MOXKHO YBHIETh, 4YTO (HyHIAMEHTAIbHBIN
MPaBOBOM JOKyMEHT EBpazuiickoro sKOHOMHUYECKOTO COI03a ONEPUPYET JIUIIb TAKUMHU KAaTETOPUIMHU
KaK «TOBAapbhl M YCIYyTW», YTO HEMOCPEICTBEHHO aKTyallbHO JJIS MPaBOBOW cucTeMbl PecryOnnku
benapyce. 910 00yClIOBIEHO TeM, YTO TpaxkaaHckoe mpaBo Pecny6nuku benapych Ha coBpeMeHHOM
JTane MCHOJb3yeT Takue BHJIbI OOBEKTOB, KaK pabOTBI M YCIYrd, YTO ONPEIEICHO B CcTaTbe 128
I'paxxnanckoro konekca Pecnyonuku benapycs [2].

Jlnsg HanuoHanbHOrO 3akoHojaTenbcTBa PecnyOnuku KazaxcraH Takke akTyalleH BOIPOC
UCTONBb30BAaHUST TOHATHH «paboTay U «yciayray. Kak ormeuaer Axwubaena XK.K., c1.683
I'paxnanckoro konekca Pecnyonuku Kazaxcran Mcnonb3yeT MOHSATHE «YCIyra», HE pacKpblBas €ro
CoJIepKaHUs, OJHAKO JAMCIO3MIMS JaHHOW CTaTbM YTOYHSIET, YTO YCIyra OKa3bIBAETCS IyTEM
COBEpUICHHUS ONPEIEICHHBIX AEHUCTBUI WJIM OCYLIECTBICHUS ONMPEACICHHON AesTeabHOCTH. HBIMU
cinoBamu, B ['paxxganckom koxaekce PecmyOnuku Kaszaxctan ompezneneHue ycIyrd MO-TIPEeKHEMY
OTCYTCTBYeT, a HOpMBI . 33 I'paxxkmaHckoro koaekca Pecnyb6muku Kaszaxctan He Moryr
MIPETEeHI0BATh Ha TAKYIO POJib, TOCKOIBKY PEryIUPYIOT KPYT TOIBKO PakTHUecKuX ycuyr [3].

Onnako, kak ormeuaeT Kabankun A 1O, cienyst COBpeMEHHBIM TEHJICHIIMSIM «ITPEICTABIISIETCS
JOMYCTUMBIM pPAacCMaTpUBaTh BBITIOJIHEHWE pPa0OT B KauecTBE PA3HOBHJIHOCTH O0OS3aTENLCTB IO
OKa3aHHWIO YCIYT, HCXOJs TJIaBHBIM 00pa3oM M3 TOro, 4YTO Jro0as yciayra HEBO3MOXKHa 0e3
BBITIOTHEHUS OTpEAeNIeHHOW paboThl». YKa3aHHOE MHEHHE BH[AT MEPCIEKTHBHBIM POCCHICKHE
yu€Hble U Mbl IPHUCOEAMHAEMCS K YKa3aHHOM MO3uluu. Tak, CUMTAaeTcs, YTO OKa3aHUE YCIyru
HEBO3MOXXHO 0€3 BBIITOJHEHUS ONPEAEICHHOT0 poa paboT, a MHOTAA BBHIIOJHEHNE PabOThl BIICUET 32
co0o¥ pe3yNbTaT OKa3aHHOM YCIyTd, B KOTOPYIO BOIIUIA JIaHHAs paboTa [4].

B oaT1oit cBa3M mpenaraeM OOBEAMHHUTH TOHATUS «paboTa» U «yCIAyra» Ha HAIIMOHAIBHOM
ypoBHE rocyaapcTB-yyacTHUKOB EADC, MOCKOIBKY B YUYPEOUTENbHBIX aKTaX HCIHOJIb3YEeTCs
KaTeropusi OKa3aHusl yCIyT, YTO MO3BOJIUT YHU(UIIUPOBATH MIPABOBOE MOHUMAHUE PacCMATPUBAEMOMA
KaTeropuu, U Kak cleACTBHE, IPABOIPUMEHEHHUE.

Jns  (GyHKIMOHMPOBAHUS 3KOHOMMYECKOIO COI03a HEOOXOJMMO YCTPAaHUTh M3BATHUS U3
00IIero TOProBoro U HHBECTUIIMOHHOTO peXKrMa, 00ecrednTh CBOOOy ABUKEHHS TOBAPOB, YCIYT.

B Bompoce unTerpanun okazanus yciuyr B pamkax EADC paccMoTpuM cdepy CTpOUTENbCTBA,
a UMEHHO OKa3aHUE CTPOMUTEIbHBIX yciayr B paMkax Coro3a. B cooTBeTcTBUM C HPUIIOKEHUSMHU K
yupenutenbHoMy gorosopy EADC kaxnoe rocygapcTBo-uji€H B OTHOLIEHMHM BCEX Mep,
3aTparvBaoIMX TOPTOBIIO YCIYraMHU, MPEAOCTABISIET yCayraM, HOCTaBUIMKaM U MOIy4yaTeNsiM yCIyr
JPYroro rocyAapcTBa-4ieHa PeXUM HE MEeHee OIaronmpUsTHBIN, YeM PEKUM, MPEIOCTABIIEMbI MIPH
TakuX k€ (TOIOOHBIX) OOCTOATETHCTBAX CBOMM COOCTBEHHBIM TakKWM e (MOJAOOHBIM) yCIyTam,
MOCTaBUIMKAM W ToiydarensaMm ycayr [1]. AHanu3upys BbIIIEU3I0KEHHOE MOJIOKEHUE, CUUTAEM
paloOHaNIbHBIM TPEAJIOKEHUEO pa3paboTke YHUPUIUPOBAHHOM (OPMBI THUIIOBOTO AOroBOpa 00
OKa3aHMM CTPOMUTENbHBIX ycayr B pamkax FEADC. Peanuzamus npenioxeHus MO3BOJIUT



YHU(UIIMPOBATh U YIPOCTUTHh MOPSIOK IBMIXKEHHUS yciayr B mpocTpaHctBe EADC m 3amuTuTh
BHYTPEHHUIN pEerHOHaIbHBIA PHIHOK CTPOUTEIBHBIX YCIIYT.

MsI mojaraem, 4To CO3/JaHUE TUIIOBOW (OPMBI JOTOBOopa 00 OKa3aHWU CTPOUTEIBHBIX YCIYT
apinsgercs 3(Q(HEKTUBHBIM CPEACTBOM YHHU(PHUKAIUHU TPAXKJTAHCKUX MPABOOTHOLICHUIMEKYHAPOIHOTO
XapakTepa ¢ aBTOHOMHEH BOJIM CTOPOH TPU COXPAHCHUHU MTyOJIMYHOTO TOPSIKA 3aKIFOUEHUS JJOrOBOpa
00 OKa3aHUU CTPOUTEIHHBIX YCIYT, YCTAHOBJICHHOTO HAI[MOHAJIBHBIM 3aKOHO/1aTE€JILCTBOMCTOPOH.
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Kyxapee Onexcandp €ezenosuu,
doyenm Kageopu YusiibHO20 Npasa ma npoyecy
Xapxiecvko2o HAYIOHAILHO20 YHIGEpCUMEemy 6HYMPIWHIX Cnpas,
KaHouoam 1opuoudHux HayxK, 0oyexm,

JIO MATAHHS 11010 3ACTOCYBAHHS IOPUTAYHUX PIKIIA
B COEPI CHTAIKYBAHHSA

JUiss BUHHMKHEHHS, 3MiHM YU TNPUINMHEHHS MPaBOBIIHOCHH B OKPEMHMX BHIMAJIKaX MalOTh
3HAYEHHS HE JIMIIE peajbHl (PaKTUYHI KUTTEBI OOCTABUHM, a 1 3aKOHOJABYO JOIMYCTUMI MPUITYIIEHHS
npo neBHi GakTv — opuandHi Qikmii. OctaHHi, MO CYTI, JUIIE 3aMIlAl0OTh IOPUINYHI (HAKTH B THX
BUIAJIKaX, KOJU JUHAMIKa MPABOBIIHOCHH OYIKY€ HasBHOCTI (PaKkTy, a peajibHa JIHCHICTb JOIyCKae
nporanuny. Ilin nmpaBoBuMH QIKLIAMU B IOPUIWYHIN JIITEpaTypl PO3YyMIIOTh TEXHIKO-IOPUIMYHHUHA
MPUHOM, IO 3aCTOCOBYETHCS y TIPaBi, SIKUM HEICHYIOYl TOJIOXKEHHS OTOJIONIYIOTHCS ICHYIOUHMH 1
HaOyBarOTh 0O0OB’SI3KOBOTO XapaKkTepy B CHITY 3aKpilieHHs iX y mpaBoBiit HopMi [1, ¢. 28]. OcHOBHOIO
O3HAKOI, 10 XapaKTEepPU3y€e CYCHUIbHI BIIHOCWMHHU, PETYJIIOBaHHS SKUX 3IACHIOETHCS 13
3aCcTOCyBaHHAM (QiKLiH, € cTaH HeBU3HAuYeHOCTi. Ilpudomy (ikiis 3acTOCOBYETHCS TINBKH B THX
BUIAJIKaX, KOJIM 1HII 3aco0U 1 MpUOMHU 3aKOHO/1aBu0i MeTH HeedekTuBHi. Jlo mepeayMoB BBEACHHS
IOPUIMYHUX (IKIIH MOYKHA BIIHECTH: a) HEOOXiIHICTh PEeryJIOBaHHS MPaBOBHUX BIJHOCHH Ha OCHOBI
COLIaJIbHO 3HAUYYHIMX (aKTiB, AKI € HEJOCTOBIPHMMH UM IMOBIpHO XHUOHUMH; 0O) HEOOXIIHICTDH
3a0e3neueHHs paB cy0 €KTiB MPAaBOBIAHOCHH, BUHUKHEHHS, 3MiHA UM IPUITMHEHHS SKHUX TOB’s3aHi 13
HEJIOCTOBIPHUMH M IMOBIpHO XHOHMMU (aktamu [2, ¢. 50].

QiK1 MUPOKO 3aCTOCOBYIOTHCS B CHAJKOBUX IMPaBOBITHOCHMHAX. Jl0 TaKMX MPAaBOBUX SBHII
CJIiJI BIAHECTU MEpII 3a BCe MPABUJIO MPO CHAJKyBaHHS KOMMODPIEHTIB, 3akpimuieHe y cT. 1220 LK,
3MICT SIKOTO TOJISITa€ B HACTYMHOMY: SIKIIO MPOTATOM OJHi€l A00M moMepian ocodu, siki MOTriu O
CTIaJIKyBaTH OJHA TICIISl OJIHOI, CTaIIIMHA BiIKPUBAETHCS OJHOYACHO M OKPEMO MIOA0 KOXKHOI 3 HUX.
Slkimio ximbka oci0, sKi MOTJIM O CHajKyBaTH OJHA IICJISI OJHOI, IOMEPJIU i Yac CIUIBHOI JIUIS HUX
HeOe3nekn (CTUXIMHOTO JMXa, aBapii, KaTacTpopu TOLIO), MPUITYCKAETHCS, 110 BOHU IOMEPIIH
OJTHOYACHO. Y IIbOMY BHIIAJIKy CIAJIIMHA BIIKPUBAETHCSA OJHOYACHO 1 OKPEMO HIOAO0 KOXKHOI 3 ITHX
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oci6. Taki ocoOu Ha3MBAIOTHCS «KKOMMOpieHTaMu». TOOTO B JaHOMY BHIIQJIKYy MOBA i€ Tpo ikuiro
ooHouacHoi cmepmi. OIKTUBHUHN XapakTep 3a3HA4eHOro BuUIle mojoxkeHHs [[K oOymoBieHo Tum, 110
TEPMIH «OJJHOYACHICTBY» PO3YMIETHCS K 30iraHHS TOYHOTO 4acy, TOOTO IIHS, TOJWHU, XBUJIMHH 1 B
JeSIKUX BUIMAJKAX HaBITh CEKYHIM HACTaHHS KUJIbKOX MOJi (y BKa3aHOMY HaMHU BHIIAJKy — CMEpTI
IBOX Ta Ounbire 0cib). OHaK OJJHOYACHICTh BUCTYIIA€ TIPH LILOMY SIK 3aBiJJOMO HEICHYIOUa OOCTaBUHA,
10 JOITyCKa€ 30ir y Yaci 3 TOYHICTIO JI0 CEKYHJIU CMEpPTEH 0ci0, sSKi MOTJIM O CraJKyBaTH OJHA TICTs
onHoi. OueBWAHO, IO OJHOYACHA CMEPTh KUTBKOX OCI0 3 TaKOK XPOHOJIOTIYHOK TOYHICTIO
3yCTpIYaeThCs BKpal PiaKo.

JIOUimbHICTh 3akpirieHHs (IKIii OAHOYACHOT CMEPTi MOSICHIOETHCS TUM, IO BCTAHOBUTHU
KOHKPETHHH MOMEHT cMepTi (TOIWHU, XBWJIMHH, CEKYHIH) B MEKax OJHI€I JOOM NPaKTHIHO
HEMOXJIMBO. JloJ1aMo 710 1BOTO, IO JIJIs CTIaIKOBUX TPABOBITHOCHH MTPABOBE 3HAUCHHS MA€ caMe JICHb
cMmepTi, a He ii TouHuit yac. ToMy 3aKoHOJaBeIb BUXOAUTH 3 HEOOXIJHOCTI 3aKpIMHUTH BKa3aHy
¢ikuio, 3B’s3aB 3 HEI BIJCYTHICTh CIIaJKOBOTO HACTYNHHUITBA MK KOMOpieHTamu. BomHouac
CHaJKOEMEIb, IKUI TTOMep X04 1 Yepe3 AeKUIbKa TOIUH MIC/sS CMEpTi CIaJKOAaBIIs, alleé Ha HACTYIHY
100y, HE BBAXKAETHCS MMOMEPIINM 3 HIM OJTHOYACHO, 1 Y HhOTO BHHHUKAE MIPABO HA CHAIITUHY.

3a 10noOMOToK ikyii cnopionenHa BU3HAYAETHLCS MPABOBUN CTAaTyC YCHHOBJIIEHOTO Ta MOTO
HamaakiB. 3riguo 3i ct. 1260 LK y pa3i cnankyBaHHs 32 3aKOHOM YCHHOBJIGHHH Ta HOTO HAIaIKH, 3
OJTHOTO OOKy, Ta YCHHOBIIOBAaY 1 HOTO pPOAWYl — 3 JPYrOTO, HPUPIGHIOIOMbCA 00 pooudie 3da
NOX00AHCEHHAM, TOOTO FOPUIUIHO € KPOBHIUMH poandamMu. TakuM YMHOM, 3aKOH BIAETHCS 10 TIEBHOTO
MpUIOMY ISl BCTAHOBJICHHSI PABOBOTO CTATyCy YCUHOBJIEHOI 0COOM, HAIUIMBIIY 11 TUMH X IIPaBaMH,
0 i cWHA (JJOYKY) CHaaKoaaBI. BinmoBigHo 10 GiKIii CHOPIAHEHHS YCHHOBIIOBAY, HOTO POJIUYl Ta
YCUHOBIIEHUH nepe0yBaroTh MK COOOI0 Y NMEBHOMY CTYIIEHIO CIOPIIHEHHS TaKMM YHMHOM, HA4eO0TO
BOHH TOXOJISITh BiJl OAHOTO TPEIKY, 0 (paKkTHYHO He BiAmoBinae ificHocTi. HaBenene it 3yMoBioe
¢ikTuBHMIA XapakTep monoxeHHs cT. 1260 LK. Jlis Bka3zaHoi (iKIlii HOIIMPIOETECS B TOMY YKCIHI Ha
PIAHMX JAITed YCHHOBIIOBAYa, SIKI MO BIJHOIIEHHIO JO YCHHOBJIEHOI'O CTAalOTh DPIIHUMHU OpaTamu
(cecTpamm), y 3B’SI3KY 3 UMM IICTISI CMEPTI OCTAHHIX YCHHOBIICHUH Oye 3aKIMKATHCS JI0 CTIaKyBaHHS
SIK CIIAJIKOEMEITH 33 3aKOHOM JIpyroi yepru (ct. 1262 11K).

3 MeTOw BIOPAJIKYBAaHHS CIAJKOBUX BIJIHOCHH, a TaKOoX 3a0e3ledyeHHs] CTabiIbHOCTI
MaiiHOBOTO 00OpOTY, 3aKOH BHAETHCS 110 @DiKyii 360pomHoOl cunu NPUUHAMmMA CRAOWUHU, 32
3MICTOM SIKOT HE3QJIeKHO BiJl Yacy MPUHHATTS CHAIIIMHA BOHA HANEXKUTh CIAIKOEMIIEBI 3 dYacy
BIIKpUTTS crnagqmuHu (4. 5 cr. 1268 LK), T06TO 3 MOMEHTY cMepTi cHaJKoAaBls. 3HAUECHHS
3BOPOTHOI CHUJIM MPUHHATTS CHAIIIMHUA TONSTa€ B TOMY, IO CaM€ Ha Yac BIIKPUTTS CHAAIIMHU
BU3HAYAETHCS i1 CKJIaJd, KOJO CIAaJKOEMIIIB, OOCIT BIIMOBIJAIHHOCTI CHAJKOEMIINB 3a Oopramu
CHAJKOJABIs, 1HII OOOB’S3KH, IO OOTSIKYIOTH CHAAIIMHY. 3aCTOCYBaHHs (iKilii 3BOPOTHOI CHIIU
NPUHHATTS CHAAIIMHA Ma€ BAXKIWBE 3HAYCHHS JUIS OXOPOHH TIpaB CIAJKOEMIIB, apKe y pasi
OPUMHATTS HUMHU CHAAIIMHA BOHM HaOyBalOTh MpaBa HE JIMIIE Ha MaiHO, BUSBICHE B MOMEHT
MPUAHATTS CIAIIIMHU, ajJie ¥ Ha MaifHoO, 110 OYyJI0 B HAABHOCTI B JIEHb CMEPTI CHAJAKOABIIs, ajle 3 THUX
YY IHIIKUX IPUYUH BUSBUIIOCS Y BOJIOJIIHHI TPETHOT OCOOM.

[IpaBuno npo 3BOPOTHY CHIIy NPUHHATTA CHAAIIMHU Mae€ (IKTUBHMM XapakTep, ajxe
BCTAHOBIIIOE 33aB1IOMO HEICHYIOYE MOJIOKEHHS MPO T€, M0 CHaJKOEMEIb MPUNHHSAB CHAAIIMHY B JICHD
CMEpTi CHAJKOMABI, X04a (aKTHIHO 0c00a 3BEPTAETHCSA 1O HOTAPIyCY 3 3asABOIO MPO TPHUHSATTS
CHaJMHU B IHIIMA JEHb NPOTITOM IIECTH MICAIIB 3 Yacy BIAKPUTTA CHAAIIMHHA. YMOBOIO
3acTocyBaHHs wi€i (QIKIiT € ¢GakT NpUPHATTA CHAAIIMHU cHajakoeMmieM. Illpuyomy cruus
[IECTUMICAYHOTO CTPOKY, BCTAHOBICHOTO MJISi MPUUHSITTA CHAIIIMHH, aBTOMAaTHYHO HE MO030aBiIse
MOXJIMBOCTI 3aCTOCOBYBAaTH (PIKIIF0 3BOPOTHOI CHUJIM TPUUHATTS CHAIIMHA Y BIJIMOBIIHUX
MPAaBOBIIHOCHHAX. Y BUMAJAKY IIOHOBIEHHS BKAa3aHOTO CTPOKY 3a 3rOJ0K0 CHAJKOEMIIB abo B
CYJIOBOMY TOPSJIKY, CIIAIIIMHA aHAJIOTIYHO HAICKATUME CITAJIKOEMIICBI 3 JTHS CMEPTI CITaIKOIABIIS.

Crnig okpeMo 3yNHHHUTHCA Ha MEXaHi3MI 3aKIMKaHHS [0 CHAJAKyBaHHS 3a 3aKOHOM,
3akpitieHoMy y cT. 1266 IIK, mo Mae Ha3By «cmaakyBaHHS 3a TpaBOM MpeacTaBiaeHHs». [lin
CHaJKyBaHHSM 3a TPAaBOM IMPEACTABICHHS PO3YMIEThCS OCOOIMBUI MOPAIOK 3aKIMKAHHS [0
CHa/JKyBaHHS CIAJKOEMIIB 3a 3aKOHOM (Ta JESKUX 1HIIHUX 0ci0), KoIu oJHa ocoba y pas3l cMmepTi
1HIIIOT 0CO0M, SIKa € CMATKOEMIIEM 32 3aKOHOM, JI0 BIAKPHUTTS CHAIIMHU HIOMTO 3acTymae ii micie i
HaOyBae TMpaBO CHAJAKYBaHHS TIi€El YacTKM y CHAJKOBOMY MaiiHI, fKy OTpUMaB OH MOMepiHii



CHaJKOEMEIh, KO BiH OyB KMBHUW Ha MOMEHT BIAKpUTTA criammuHu [3, c. 108]. Tepmin «mpaBo
MIPEJICTAaBJICHHSD € YMOBHUM 1 HE Bi/IMOBIJA€ MOBHOIO MIPOIO 3MICTY 3a3Ha4eHOro noHATTs. Ha npomy
HEOJIHOPA30BO 3BEpTaiacs yBara B IUBLUIICTHIN, OCKUIBKHM HISKOTO TPEACTABHHIITBA B JAHOMY
BUIAJKy HE BUHHUKAE 1 B IPUHLIUII OyTH HE MOKeE, aJKe MPEICTAaBHUIITBO SIK TPABOBIAHOIICHHS 1CHYE
JUIIE MDK JKMBUMH JIOAbMH. IIpomoHyBajocs 3aMiHHTH TEpMiH «CHAJKyBaHHA 3a IPaBOM
MIPEJICTABICHHSD CIIOBOCIIONYYEHHSIM «IIOKOJIHHE HACTYMHUITBO» a00 «moKoJIiHHUI moaim». Ocolwu,
SKi CHAJKYIOTh 3a MPABOM MPEICTABICHHS, HIKOTO HE TPEICTABISIIOTh, a/KE 3aKIHKAIOTHCSA [0
CHaJIKyBaHHSA SIK CAMOCTIIHI CIIaJIKOEMIII 32 3aKOHOM; 32 HUMHU BU3HA€ETHCA MPABO CIAIKyBaHHS 5K 32
poIuYaMH CTaJIKOIABIl 32 HU3X1MHIM ab0o OokoBiit JyiHii. Takum umHOM, y cT. 1266 LK MicTHTBCS
Qikuin npedcmagnuymea nomepio20 CRAOKOEMYA 11020 HAWAOKAMU, OCKITTBKH OCTaHHI CTIIaJKYIOTh
TITBKA TOJMI, KON O camM TOMEepIMi CHaJKoeMElb MaB IpaBO CHAIKyBaHHS, TOOTO HE OyB
030aBJIeHH 3aII0BiJaueM TaKoro Mmpasa Ta He € HeJOCTOMHUM craakoemiieM [4, c. 6, 7].
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OKPEMI IIUTAHHSA JOT'OBOPIB, AKI OITOCEPEJIKOBYIOTb BCTAHOBJIEHHSA
PEYOBHX ITPAB HA YYKE HEPYXOME MAMHO

3rinHo 4.1 c¢1.402, u.1-2 ct.407, 4.1-2 cr.413 LK Vkpaiau, npaBounHamu, sKi
OTIOCEPEIKOBYIOTh BHHUKHEHHS PEUYOBMX IIPaB HAa 4YyK€ HEpPyXOMe€ MailHO € JI0ToBip, 3aroBiT,
CIaJIKOBH JOTOBIp.

JloroBopy, K BiJIOMO, BIaCTHBI Taki O3HaKu: 1) J0roBOpi BUSBISETHCS BOJIS HE OJIHIET OCOOU
(cTopoHH), a ABOX YM JEKUIBKOX, MIPUYOMY BOJICBUSBJIECHHS YYaCHHKIB 3a CBOIM 3MICTOM MAalOTh
30iraTucs 1 BIAMOBIZATH OAHE OJHOMY; 2) JIOTOBIp — II€ Taka CHUIbHA i OCi0, sSika CIpsiMOBaHA Ha
JIOCATHEHHS TIEBHUX LMBIILHO-TIPABOBUX HacHikiB 8. 3akoHoMaBelh 0 1MX JOrOBOPIB BiIHOCHTE:
JIOTOBIp MPO BCTAaHOBJIEHHS CEpPBITYTY, JOrOBIp IPO BCTAaHOBJEHHS MpaBa KOPHUCTYBAaHHS UY>KOIO
3€MEJIbHOI0 AUISHKOIO JJISl CUIBCBKOTO TOCIONAPChKUX MOTPEO, JOTOBIp MPO BCTAaHOBJIECHHS IpaBa
KOPHUCTYBAHHS 9YXKOI0 3€MEIbHOIO JUISTHKOIO JIJIsl CLUThChKOTOCTIOAApChKuX moTped. Ha sxamp, icToTHI
YMOBH IIMX JOTOBIPHUX 3000B’s3aHb 3aKOHO/IAaBCTBOM HE BHU3HAYEHI, KPIiM BJIaCHE YMOB PO MpEeaAMET
JIOTOBOPY, 110 € ICTOTHUM JUIsl BCiX BUAIB AoroBopiB (cT. 638 LUK Vkpainu). 3 ananizy Hopm LK
VYKpaiHu BUIUIMBAE, 10 MPEAMETOM AOIOBOPY IPO BCTAHOBJIEHHS PEYOBMX IPAaB Ha YyXKE HEPYXOMeE
MaifHO € 00cAT MpaB, 10/I0 KOPUCTYBAHHS UyKUM HEPYXOMHUM MaiHOM. 3 OIJIsiAy Ha Jii0 MPUHIMIIH
numerus clausus, i npaBa NOBWHHI OyTH BH3HAYEHI B IOTOBOPI YiTKO, TOYHO 1 mOBHO. PevoBi mpasa

8 HaykoBo-npakTuunuii komenTap LluBinbHOro kojekcy Ykpainu: y 2 T. — 3-€ Buj., nepepod. i gom. / 3a pexa. O.B. Izepw,
H.C.Ky3=enosoi, B.B. JIyms. — K. : FOpiakowm IaTep, 2008. — 1088 c¢. — C. 150



Ha Yy)Xe HEPYXOME MaiHO MOXXYTh OyTH BCTaHOBJICHI Ha TIEBHHUM CTPOK a00 0e3 BU3HAYEHHS CTPOKY,
IPOTE€ CTPOK NPO HAJAHHA IIPaBa KOPHCTYBAHHS YYXOK 3€MEIbHOI0 JIUISHKOIO, IO IepedyBae y
Jep>KaBHIA 9M KOMYHaJIbHIM BIIaCHOCTI He MOxke nepeBuiyBatu 50 pokiB. ToMy CTpOK, Jie CTOPOHOIO
€ JIep’kaBa 4M TepUTOpiaibHa rpoMaja € 000B’I3KOBOKO YMOBOIO J10roBopy. IlinaTta € Takox iCTOTHOIO
YMOBOIO JIOTOBOpY, SKIIO iHIIE HE BCTAHOBJIEHO IOroBopoM (4. 3 cr. 403, u. 2 ct. 409, 4. 4 ct. 415
LK Vkpainn).

He3zanepeunuii inTepec BUKIMKaE, MUTIOOHUH TOTOBIp, SIK IPABOYMH, SIKHI BCTAHOBIIOE PEYOBI
mpaBa Ha 4Yy)Xe HepyxoMme MaiHo. Amke, 3rimHo cT. 93 CK VYkpainm, numoOHMM J0TOBOpOM
PETyJIOI0THCS MAfHOBI BIIHOCHMHU MIX MOJPYKSIM, 32 IMM JOTOBOPOM HE MOXE IepeaaBaTUCH Y
BJIACHICTh OJJTHOMY 3 MOJPYXOKSA HEPYXOMe MaiHO Ta iHIIe MaifHO, IpaBo Ha sIKe MiAJArae JAep KaBHIN
peectpartii. Tak sik, pe4oBi IpaBa Ha Yy>Ky HEPYXOMICTh 1 € MaifHOBI IIpaBa i BOHU NEPEIAIOTHCS JIUIIIE
y KOPHCTYBaHHS, a HE y BJIACHICTb, TO 3BUYAMHO X JOMYCTUMO BCTAaHOBJIEHHS IMX IpaB HUTIOOHUM
norosopoM. Tum maue, 4. 4 cr. 97, u. 2 cr. 98 CK VYkpaiHu BH3HAUY€HO, II0 CTOPOHU MOXKYTb
nepeA0aYuTH BUKOPUCTAHHS HAJEKHOro iM 000M abo OJHOMY 3 HMX MalHa ajs 3a0e3nedeHHs
notped iXHiX IiTel, a TaKoX IHIHMX 0Ci0, MOXYTh TOMOBHUTHCS IPO TMPOXHBAHHSA Y KHUTIOBOMY
MPUMIIIEHH], K€ HAJeKUTh OJHOMY 3 HHX YH € IXHBOK CIIJIBHOI BJIACHICTIO, iXHIX poaudyiB. 3
aHaJi3y BUIUIMBAE, MIO I[I€ MOXE 3/IHCHIOBATUCS, SK pPEYOBE TMpaBO Ha UyXe MaiHo. €auHUM
KpUTEpieEM, SIKHHA € BIJIMIHHUM BiJ| 1HIIUX JIOTOBOPIB, SIKIi BCTAHOBIIOIOTH PEUOBI IIpaBa Ha YyXkKe
HEpyXoMe MaifHoO, 1ie € Cy0 €KTHUH CKJIaJ WX MPABOBIIHOCHH. BOHH CKIIAArOThCS JIMIIE Y PaMKax
CIMEHWHHUX BITHOCHH, a CaMe MK MOJAPYX KM, IXHIMHU JITbMHU Ta POIUIAMH.

[Imro6HMIT TOTOBIP € PI3HOBUIOM IUBUTLHO-TIPABOBUX JIOTOBOPIB. Jlesiki BU€H1 BITHOCATH el
oroBip a0 Kareropii moapyxHix moroopiB (I.B. XXuminkoBa), iHII 10 IUBIIEHO-TIPABOBUX
noroBopiB (M.B. AHTOKOJIbChKA) AJKEe BiACYTHI IMIJCTaBH 3alepedyyBaTH, IO HOMY NMpUTaMaHHI SK
3araljibHi 711 Oyb-SIKOTO JIOTOBOPY O3HAKH, TaK 1 cyTo cneundiyi. OTxe, 10 HHOIO MOXKHA CTaBUTH
TI K caMl BUMOTHU, $IKI BHUCYBAalOTh /O IHIIUX JOTOBOPIB, TOOTO 3aKOHHICTh 3MICTY, BIJIbHE
BOJICBUSIBJICHHSI CTODPIH, HaJNeKHUN CyO'€eKTHHMH CKiIajJ, NOTPUMAHHSA BU3HAYEHOI 3aKOHOM (GopMHu
TOIIIO.

Ha cporonni numoOHMIA OroBip — L€ JOTOBip, YKJIAJAEHUH ocoOaMH, SKi MOJanu 3asBy PO
peectpamito nutr00y, abo moapyxoksaMm (ct. 92 CK Vkpainum). Metorwo nuitoOHOTO JI0TOBOPY €
BPETYJIIOBAaHHS BUKIIOYHO MAaifHOBUX BITHOCHMH MIX MOJPYAOKAM, BU3HAYEHHS IXHIX MalfHOBUX IpaB
Ta 000B’S3KIB SIK BJIAaCHE MOAPYKKS, TakK 1 Ak 0aTbkiB. [10OHMI TOTOBIP yKIala€ThCs y MUCHMOBIHT
¢dopmi 1 HOTapiaJIbHO NOCBIUYETHCS.

3BHYAfHO BUHWKAE MUTAHHS, KOJH K BHHHUKAIOTH PEYOBi IMpaBa Ha Yy)Ke HEPyXOMEe MaiHO.
BignosigHo 1o ct. 95 CK VYkpainu, SKII0 NUTIOOHMNA JIOTOBIp YKJIaJ€HO JI0 peecTpauii nuitoly, BiH
HaOupae YMHHOCTI y JIeHb peecTpallii nuto0y, sIKII0 YKIAAEHO MOAPYKKSAM, BIH HAOMpae YMHHOCTI y
JIeHb MOro HOTapialbHOrO MOCBiAUEHHs. To/Ii BIINOBIIb KOJIM X BUHUKAIOTh PEYOBI IIpaBa, BUILJIMBAE
cama, SIKIIO y JOTOBOpI HemependavyeHa BIIKIaJalbHAa yMOBa, a came TOJisS 3 SKOI IOB’s3aHa
BUHUKHEHHS pEYOBUX IIpaB Ha 4YyXe HepyxoMe MaiHO (HampukiajJ HapoOJUKEHHS IUTUHH,
MPUNMHEHHS IITI00Y, TOIO), TO Il MpaBa BUHUKAIOThH 3 YKJIAJEHHIM HUII00Y Ta HOro HOTapiajJbHOTO
MOCBITYEHHS. A Tak, SIK HOTaplyC € CHeliaJbHUM CyO €KTOM BIIQJHUX MOBHOBaKEHb 3 NMPOBEJCHHS
JepaBHOI peecTpallii, BIH IPOBOAUTh PEECTPALI0 LUX MpaB BUKIOYHO Y pe3yibTaTi BUYMHEHHSA
HoTapianbHOi1 aii (1.2 [lopsaaky nepxaBHOI peecTpallii mpaB Ha HEPYXOMe MalHO Ta iX OOTSKEHD).

[To3uTHBHUM JIOCBIAOM € 3aKOHOAABCTBO 3apyOLKHMX KpaiH 3 LbOro mnuTaHHA. Tak,
3akoHOoZaBcTBO OPH mnepenbauae icHyBaHHS Tak 3BaHOTO «PEECTPY MAHHOBUX INpaB MOJPYKAKS», B
SIKOMY MO3Ke OyTH 3apeecTpoBaHO HUTIOOHMM oroBip. Takuil peecTp BeneThCs JUIBHUYHUMH CyJaMH,
1 TOAPYXKs, 32 KIOMOTaHHSAM OJHOTO abo 000X 3 MOAPYXKSI, MOXKE 3apeecTpyBaTd HUTIOOHUN
J0roBip B OyAb-SIKOMY AUIBHUYHOMY CyJl 3a MICHEM 3BHYaiiHOro mnepeOyBaHHsS Xoda O OJHOTO 3
noapyxoxs. BinnosigHo 1o ct. 442 11K KBeOeky moBimomiieHHs Npo HUTIOOHHMN JOTOBIp Mae OyTu
3apeeCcTpOBaHE B PEECTPI OCOOMCTHX MpaB 1 PEYOBUX MpaB HA PYXOMICTh Ha IMiJICTaBl BHUMOTH
HOTapiyca, SKHi CKJaa Takuid Jorosip. [Ipu 11bOMy 10 TaKOrO peecTpy MaroTh BHOCUTH BCl MOAAJIbIII
3MIHM IITIOOHOTO JAOTOBOpPY. 3a3HAUEHUM peecTp BeAEThCs B OIOpO MO peecTpallii mpaB 3eMeTbHUX
OKpyTiB, BKkazaHux MiHicrepcTBoM toctullii KBeGeky, peecTpu 1 JOKyMEHTH, sKi 30epiraroTbcs B
Takux Oropo € myomigaumu JokymeHtamu (cT. 2969-2971 1K Ksebeky). 3rigao 31 cr. 115 IIK



JlaTBiiicbkoi PecmyOmiku 11t HaJaHHA NUTIOOHUM JOTOBOpaM OOOB’SI3KOBOI CHJIM y BITHOCHMHAX 3
TPETIMU 0CO0aMU BOHU MiISTAIOTh BHECCHHIO B PEECTP MAWHOBUX BIJHOCHH MOJPYXKS, a MITOOHI
JIOTOBOPH TPO HEPYXOME MaifHO — TaKOK B 3€MeJIbH1 KHHUTH.

[Tepebuparount A0CBiA 3apyOiKHMX KpaiH Ta YCYHEHHS CYNEPEYHOCTEH MK HOpMaMH
npornoHyemMo TomoBHUTH 4. 3 cT. 95 CK Vkpainu Ta uutatu B HacTynHid pemakuii: «lllmroOHuiA
JOTOBIp Tiisrae 000B’A3KOBIH Jep)kaBHIN peecTpallii y nepeadadyeHux 3aKOHOM BHITaIKaX).

AHaNI3yl0u HOPMHU ITMBUTHPHOTO 3aKOHOJABCTBA, MOXKHA 13 BIIEBHEHICTIO 3raJlaTH JIOTOBIp
JapyBaHHS 13 BCTAHOBJICHHSM PEUOBOTO MpaBa Ha 4yKe HEPYXOMe MaiHO, SIK OJTHUM 13 JOTOBOPIB, SKi
BCTaHOBJIIOIOTH PEUOBI IpaBa Ha YyKe HEPYXOMe MaiHO.

Ha o6mapoBaHoro moske OyTH MOKJIaJ€HO OOOB’SI30K BUMHUTH TIEBHY JiI0 MailHOBOTO
XapakTepy Ha KOPUCTh TPeThoi ocobu (4. 1 cr. 725 LK VYkpainu). OnHiero 13 TaKMX MaHOBUX Jiid
MOXe OyTH TepefaTH MalHO y KOPUCTYBaHHS Ha MpaBaxX CEPBITYTY, eMQITEeB3UCY YU cyrnepQimiro.
ToOTo, MpaBO BIACHOCTI 00AapOBAHOTO MOXE OYTH OOTSKEHE uepe3 MOKIAJIEHHS HAa HhOTO TIEBHUX
000B’SI3KiB Ha KOPHCTh TpeTiX oci6. IX moTpumanHHA 00apoBaHMM 3a6e3MeUyeThCs FOPHIMYHOIO
MOJKJIMBICTIO JIapyBaJIbHUKAa BHMaraTtd poO3ipBaHHS JOrOBOpY 1 TMOBEPHEHHS JAapyHKa, a SKIIO
MOBEPHEHHSI HEMOKJIMBE — BIIIKOTyBaHHS HOTr0 BapTOCTI.

[oxmaganns 00OB’sI3Ky Ha 00apOBAaHOTO Ha KOPUCTH TPETIX 0ci0 € OOMEXeHHSIM Horo
abCOIIOTHUX TpaB, K BIIACHUKA. 3a3HaUeHe OOMEKXEHHS BUHHUKAE Ha MiJCTaBl IO0rOBOPY B pe3yNbTarTi
MOTOJPKEHOTO BOJICBUSIBIICHHS CTOPIH, YKJIAJIEHHS y TiepeadadeHiit 3akoHoM Gopmi 1orosopy (ct. 719
K VYkpaiam). Jlns yHUKHEHHS YXWJICHHS 00JapOBaHOTO BHKOHAHHS OOOB'SI3Ky MaWHOBOTO
XapakTepy, BBaXKAEMO, IO HANOLIBII MPUHHSATHA OJHOYACHA JIEp)KaBHA PEECTpallis PEUOBHX MpaB
(mpaBa BJIaCHOCTI Ta PEUYOBOTO MpaBa Ha Uy>kKe HEPYXOMe MaifHo).

CTOCOBHO, JOTOBOpPY AapyBaHHS 3 BIAKJIAJalbHOIO YMOBOIO TPO BUKOHAHHS OOOB'SI3KYy Ha
KOPHUCTb TPEThOi 0COOU, TO B Takiil cuTyallii MOXKyTb BUHUKHYTH NEBHI npoOieMu. Tak, sk BiICYTHI
HOpPMH, 111010 TIpaBa TPEThOi OCOOM BUMAaraTtu BUKOHAHHS 00OB'S3Ky 00/1apOBaHUM Ha HOTO KOPHUCTb.
Tomy mpononyeMo BHecTH 3MiHM 70 4.1 cT. 726 LIK Ykpainu Ta uutaTy B HACTYyIHIM penakuii: «Y
pa3i nopyuieHHs: 00JJapoByBaHMM O0OB'A3KY Ha KOPUCTh TPEThOI 0COOM JapyBalbHHUK Ta TPETsS ocoda
Ha KOPHCTh SIKOI BCTAaHOBJEHHH Il OOOB'SI30K Mae MpaBO BHMAaraTH pPO3ipBaHHSA JOTOBOPY 1
MIOBEPHEHHS IapYHKa, a SKIIO TaKe MMOBEPHEHHSI HEMOJKIJIMBE — BiIIIKOAYBAaHHS HOTO BapTOCTI.
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Muneeea Hpuna Cepzeesna,
cmyoenmka 4-20 Kypca opuouieckozo gaxyibmema, Hayuonaibnozo uccie0o8amenbcko2o
Capamoeckozo eocyoapcmeeHHo2o
yHusepcumema umenu H.I'. Yepuvruuesckozo

HEKOTOPBIE IIPOBJIEMbBI IIPABOBOI' O PEI'YIHPOBAHHUA CYPPOI'ATHOI' O
MATEPUHCTBA B P®

B coBpeMeHHOM MHpe 04eHBb OCTPO CTOMT MpobiieMa Oe3leTHOro Opaka, W, HECMOTpPS Ha TO,
YTO ceilyac CyIIECTBYET MHOXKECTBO pa3HOOOpa3HBIX BpadeOHBIX METOJIMK IO JICYEHUIO OECIUIOANs,
3TO 3a00JIeBaHUE BCE PaBHO CTAHOBHUTCS MPHUTOBOPOM JUIsi MHOTHX JIFOJEH. 3a4acTyi0 BBIXOJIOM W3
MIOJIO)KEHUSI CTAHOBUTCSl HCIIOJB30BaHUE IPOrpaMMbl «CypporaTHo€ MaTepuHCTBO». OnHako ee
MPUMEHEHHE CBA3aHO C MHOTOUYMCJICHHBIMU MOpPAJbHBIMU M 3TUYECKUMHU MpodiieMaMu U OoJblIoe
3HaYEHHUE NPU UX PA3PELICHUM MMEET OTHOIIEHHE IOCyJIapcTBa K CyppOraTHOMY MaTEpUHCTBY, TO
€CTh TO, KaK 3aKOHOJATEIbCTBOM pETYJIHUPYIOTCS OTHOIICHHMS MEXIY Y4YaCTHUKaMU JaHHOUN
IIPOrPaMMBI.

[upokoe © TMOBCEMECTHOE O0OCYXIEHHE BO3MOXHOCTU MPUMEHEHHUS BCIOMOTATEIbHBIX
penpoaykTuBHbIX TexHoioruit (BPT) m mporpammsl «cypporaTHoe MaTe€pUHCTBO» B YacCTHOCTH
MOATOJKHYJIO K TPHUHATHIO TocyaapcTBamu-wieHamu CoBera EBpombr 19 HosOps 1996 rona
KoHBeH1uu 0 3ammre npaB ¥ TOCTOMHCTBA YEJIOBEKa B CBSI3U C MPUMEHEHUEM JJOCTHKEHUH OHOI0rHH
U MeauuMHBL. B Hell copepxkuTcs 3amper Ha BbIOOp MOJIa, BMEIIATENILCTBO B T'€HOM 4YeNOBEKa, Ha
CO3/1aHH€ HIMOPUOHOB B UCCIIEIOBATEIBCKUX LIEIISAX.



Onnako KoHBEHIIMSI HE yCTpaHsET BCEX BO3HUKAIOLIMX BONPOCOB. BaxkHoe 3HaUYeHUE MPU UX
pElIeHNH MMeeT OTHOUIEHHE TOCyJapCcTBa K BOIPOCAM CypporaTHOro matepuHcTBa. Ho mmeHHO 1o
TOMY, YTO JAaHHBIH MeTon OOpbOBI ¢ OECIUIOAMEeM CBsSI3aH C MHOTOYUCICHHBIMH MOPAJIbHBIMH H
STUYECKMMH BOIPOCAMH, 3aKOHOJATENbCTBA OOJBIIMHCTBA CTPaH 3alpelialoT CypporatHoe
MatepuHcTBO (I'epmanust, @pannus) uinm ceppe3Ho orpannuuBarot (M3pauns, Jlanus, Benrpus).

Ho cymecTByloT Takke W CTpaHbl, B KOTOPBIX 3aKOHOJATEIbHO pa3pelieHO CypporaTHOe
MaTtepuHcTBO (OonbmmHCTBO wTaToB CIIA, FOAP, YKpanna u n1p.), K HUIM OTHOCUTCS B TOM YHUCIIE U
Poccus.

B cBs13u ¢ MHOXKeECTBOM MPOOJIEM, CBSI3aHHBIX C CYIIIECTBOBAHUEM CYyppOraTHOIO MaTE€pUHCTBA,
B PO 3akoHomarenb MpeNNpHHsUT MONBITKH YpPEryiupoBaTh JaHHbIE MPABOOTHOIEHHUS, KOTOpHIE
HaxoasT oTpaxkeHue B @3 PO «OO6 ocHOBax oxpaHbl 340pOBbs IpaxaH B Poccuiickoit denepannny,
[Ipukaze MunuctepcTBa 3ApaBooxpaHeHuss «O TOpsAIKEe UCMOIb30BAHUS BCIOMOIaTEIbHBIX
PENPOJIYKTUBHBIX TEXHOJIOTHM, NPOTHUBOINOKA3aHUSAX W OrPAHMYCHUSX K HX T[PUMEHEHHION,
CewmeitHoMm koaekce PO u B @3 PD «OO6 akTtax rpakaaHcKoro cocTosHus». OMHAKO ACHCTBYIOITHE
3aKOHBI 1 HOPMATHBHBIE aKThl HECOBEPIIEHHBI  TPEOYIOT 10pabOTKH.

CormacHo a63.2 m. 4 c1. 51 CemeitHoro koaexkca P®, mpaBa OHMOJIOTHYECKHUX POIUTEICH
MPHU3HAIOTCST TOJBKO TOCIE OTKa3a OT pebeHka cypporatHoii marepu. Kokopun A. I1. yOexaeH, 4To
JaHHAsE HOpMa SBIIAETCS OJHUM U3 JAOCTIbKeHH CeMelHOro Kojiekca, T.K. «y CypporaTHOW MaTepu B
OTHOLICHUN peOeHKa BO3HUKAIOT POJUTEIbCKHE TIpaBa, a o00sf3aTh €€ OTKa3aTbCsi OT TaKuX
€CTECTBEHHBIX M0 CBOEH MPUPOJIE MPaB, HEIB3M» [6, ¢.37].

OpnHaxo 3aKOHO/IaTENbHOE 3aKPEMJIEHUE HMEHHO 3a CyppOraTHOW MaTephlo MpaBa ONpPENEsTh
cyns0y pebeHKa, B UTOTe MPUBOJIUT K TOMY, YTO B CHITY Pa3HbIX 0OCTOSITENIbCTB OHA MOYKET HE OTIATh
peOeHKa ero OMOJIOTUYECKHM POTUTENSIM, a 3TO, HaJ0 CKas3aTh, AaJIeKO HE PElKOCTh. B pe3ynbrare
4Yero CKJIaJbIBaeTCs CHUTYyallls, B KOTOPOM Te€HETHYECKHE POJUTENHU OCTAaroTcs 0e3 Kakou-1ubo
IIPaBOBOM 3aIUTHI, MOCKOJBKY HE HMEIOT BO3MOXXKHOCTH OCIAapUBaTh MATEPUHCTBO CYPpPOTaTHOM
Marepu.

A.A. OnaruH yTBEp)KIaeT: «0TKa3 CypporaTHOMl Marepu JaTh COIIache Ha PEerucTparuio
OMOJIOTHMYECKUX POJUTENell B KadecTBEe OTIa M MaTepu peOeHKa sBISeTCA 3JI0yNoTpeOieHneM
MIPaBOM, BIIEKYIIUM TSKENbIE MOCIEACTBUS (MOPATbHBIN U UMYIIIECTBEHHBIN Bpe/) JJI T€HETUUYECKUX
ponuteneir pedenka» [8, ¢.67]. Ha nHam B3rsn, cieayeT MojAepkaTh UMEHHO 3Ty TOYKY 3pEHUS,
MIOCKOJIbKY JKEHILMHA, COIJIACUBLIASICS MCHOJHATH pOJIb CYppOraTHOM MaTepH, AODKHA YETKO
OCO3HaBaTh MIPABOBBIE MOCIEACTBUS IPUHATOTO €10 PEIICHUS.

Ho He TOnbKO cypporaTHass MaThb MOKET HE 3aXOTEThb OTIAaTh POKIEHHOIO €10 peOeHKa,
CIly4aloTcs U OOpaTHBIE CHUTyallMu, KOorja peOeHKa OTKa3bIBarOTCS 3a0HpaTh €ro OMOJIOTHYeCcKHe
ponutenu. [Ipuuem poccuilckuM 3aKOHO/1aTENbCTBOM COBEPLIEHHO HE YPETYJIUPOBaH BOIIPOC - UTO K€
JieNaTh CypporaTHOI MaTepH, OCTaBIIelCs ¢ peOEHKOM Ha pykax?

Bo wu30OexxaHne Takux KpaiHE BaXXHBIX TMPOOJIEM, OTHOIICHUS MEXKIY Y4YaCTHUKAMH
MpOrpaMMbl  «CYppOTaTHOE MAaTEPUHCTBO», PErYJIUPYIOTCS Takxke U JAoroBopoM. OpHako B
POCCHUICKOM 3aKOHOJATENIbCTBE OTCYTCTBYIOT YETKO CPOpPMYIMpOBaHHbIE TpeOoBaHUS K (opme u
COJIEpKAHUIO JOTOBOpa CYppOraTHOrO MAaTepUHCTBA, YTO HAa TMPAKTHUKE MOXET BbI3bIBATh
OTpe/ieNIEHHbIE CII0XKHOCTH.

Takum 00pa3oMm, MOXHO cJelaTh BBIBOJ O TOM, YTO HAIIUM 3aKOHOJATEILCTBOM
PETYJIHUPYIOTCSI BOIPOCHI, CBSI3aHHBIE C CYppOTraTHBIM MaTEPUHCTBOM, OJHAKO 3TO HE yCTPaHIET BCEX
npobaeM. 3aKOHOJATeIbCTBO B 00JACTH CyppOraTHOr0O MaTepHMHCTBA HECOBEPLICHHO U Tpelyer
nopaboTKH, BeAb OTCYTCTBHE B Poccuu moIpoOHOro MpaBOBOrO PETYIMPOBAHUS MPUMEHEHUS
CyppOraTHOTO MaTE€pPUHCTBA BJIEYET HEBO3MOXXHOCTb B IMOJHOW MeEpe 3aIUTUTh MpaBa U 3aKOHHbIE
HWHTEPECHI BCEX CTOPOH JAHHBIX OTHOIIEHUU H, B TIEPBYIO OYEpe/h, CaMON C1ab0i M HE3aIIMIIECHHON
CTOPOHBI — pebeHKa, POKICHHOTO B pe3yJbTaTe MPUMEHEHHSI TOW MPOTPAMMBEI.
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Micaub Anopiii Illemposuu,
ooyeHm Kageopu nicisounIoMHoi eKOHOMIUHOI oceimu i npasa
XmenbHUuybK020 HaYionatbHo20 yHigepcumemy,
KaHouoam 1opuouyHUx HayK, 0oyeHm

MIJICTABU BAHUKHEHHS ITPABA HA BIJUYKEHHS MAWHA B OCOBMU, SKIN
BOHO HE HAJIE’KUTD HA ITPABI BJIACHOCTI

[lincTaBa BUHMKHEHHS Cy0’€KTHMBHOIO NpaBa B LUBUIICTHYHINA JiTepaTypl KBali(IKyeThCS 5K
IOpUINYHUHN BakT (a0 iX CYKYNHICTh), 3 IKUM 3aKOH OB’ s3y€ BUHMKHEHHS Cy0 €KTUBHOIO mpasa [1,
c. 205; 2, c. 69-70]. Crarrero 11 LluBinbHOrO KOJekcy YKpaiHM BU3HAYA€ETHCS, 10 HMBLIBHI IpaBa Ta
00OB’sI3KM BUHUKAIOTH 13 il 0Ci0, 110 mependavyeHi akTaMHu UBUTLHOTO 3aKOHOJABCTBA, a TAKOX 13
I oci0, mo He mependadeHi UMU aKTaMu, ajieé 3a aHAJIOTIEI0 MOPOJKYIOTh IHUBLIBHI MpaBa Ta
000B’SI3KH.

[IpoBiBIIM neTaTBHMIA aHAII3 BUMOT YHHHOTO 3aKOHOJIABCTBA MOYKEMO BHJIUTMTH BUIIAIKU, KOIH
y TpeTix oci0 (He BIACHMKIB) BHHHMKAIOTh MPABOMOYHOCTI II0A0 MaiiHa (y TOMY 4YMCiIi Ha Horo
BiquyxkeHHs). KrmacumynuMm mnpukiazoM y Lid rpymi € TpaBO 3acTaBd, SKE€ 3aCHOBYETbCS Ha
BOJICBUSIBJICHH] BJIACHMKA, SIKMI CB1JIOMO BUMHSE MPAaBOYMH, YHACIHIJOK SKOTO Taki 0coOM HaOyBalOTh
mpaBa BIAYYKEHHS YyXOro MaiiHa. BuuHSIOUM NpaBOYMHBIACHUK HIOM JOMyCKae I1HIIUX OCIi0-
HEBJIACHUKIB JI0 «y4acTi» y CBOEMY MpaBi. | HaBiTh, SKIIO B KIHIIEBOMY MiJICYMKY BIAUY>KEHHS MaiHa
BJIaCHHMKA 31MCHIOETHCS BCyNeped Horo BOJl (HAMpPHKIA[, YHACHIIOK 3BEPHEHHS CTSATHEHHS), TO
BUHUKHEHHS IIpaBa Ha 3BEPHEHHS CTATHEHHs 3aCHOBYETHCS HAa BOJIEBUSABIICHHI BIACHUKA. AHAIOTIYHA
CUTYallisl Ma€ MICIE Y BIIHOCHMHAX 3a JIOTOBOPOM PEHTH, SIKILO HOro MpeIMETOM € HEPpYyXOMe MaifHo,
JIOTOBOPOM YIPABJIiHHA MaiHOM, SKIIO JOTOBOPOM Ieper0auyeHO BHUHUKHEHHs IpaBa J0BipyOi
BJIACHOCTI TOIIIO.

Oxpemo citiJy BUAUTNTH BUMAIKU, KOJIU BIAYYKEHHS Yy>KOro MaiHa IHIIMM oco0aM BHHHKA€E Ha
MiZCTaBl BIAMOBIAHUX MPABOYMHIB (IOBIPEHICTh, KOMICis, Oip>KOB1 MpaBounHU TOIO). OCcOOMUBICTD
i€l rpynu IMoJisira€e B TOMY, L0 BiJUY>KEHHS Uy>KOr0 MaifHa 3/1HCHIOETbCS TPETIMHU 0coOaMH BiJ
IMEH1 BJIaCHUKa (JIOTOBIp JOPYUYEHHS, JOBIPEHICTh) YU BiJl CBOTO IMEHI (JIOTOBIp KOMicCii, areHTChKUN



JIOTOBIp TOIO), ajie¢ 3aBXKIW CTBOPIOE, 3MIHIOE YM TPHUIIMHSAE TpaBa W OOOB’S3KH [JII CaMOTO
BJIACHUKA.

Ha mporuBary 3a3HayeHMM BHIIQJKaM BUHUKHEHHS NpaBa Ha BiTUY)KEHHS 3 BOJII BJIACHHKA
MaiiHa NHUBUIBHUM 3aKOHOJABCTBOM YKpaiHM IepeadadyeHo HU3KY BHUMIAAKIB, KOJU y TPETIX 0cid
BUHUKAE MPABO HA BITUYKEHHS Uy>KOTr0 MaifHa mo3a BoJICl0 BiacHuKa. Ha BigMmiHy Bif momepenHboi
Ipynu MiJCTaB BiAUYKE€HHS MaiiHa 0co0oro, sika He € MOro BIAaCHUKOM, Il Ipyna MiJICTaB € MEHII
MOIIMPEHOI0 1 YITKO perjiaMeHTOBaHa 3aKOHOJABCTBOM, 3 OIJISy Ha 3akpimieHuid y cr. 321
[{uBi1bHOTO KOJEKCY YKpaiHM NPHHLMI HEMOPYIIHOCTI MpaBa BiaacHOCTI. Jlo wmiei rpynu mifcraB
BIJUY)KEHHSI YY)XXOro MaiHaHaJeXaTh MiJACTaBU, SKI MOXYTh BHMHUKHYTH BHACTIJIOK BYMHEHHS
OKpEeMHX MPaBOYMHIB, a CaMe:

- BITUY)KCHHSI 3eMETbHUX JUISTHOK, 1HIIUX 00’ €KTIB HEPYXOMOTO MaiiHa, [0 Ha HUX PO3MIIIeHI,
JUTSl CYCIIITBHUX TOTped abo 3 MOTHBIB cycniabHOT HeoOxigHoCTi (cT. 350, 351 [{uBinpbHOTO KOJIEKCY
Vkpainu, 3akon Ykpaiau «IIpo BiguyXeHHS 3eMEIbHHUX IUISHOK, IHIIUX 00 €KTIB HEPYXOMOTO
MaiiHa, 10 Ha HUX PO3MIIEHI, I CYCHIIbHUX MOTpeO ad0 3 MOTHBIB CYCIUJIbHOT HEOOXiTHOCTI» [3],
cT. 14 3akony Ykpainu «IIpo aBromo6insHi noporuy» [4]);

- BIIYY)XEHHS IpaBa MNPUBATHOI BJIACHOCTI Yy 3B’SA3KY 13 3alpOBaKCHHAM Ta 3/A1HCHEHHAM
3aXO[iB MPAaBOBOTO PEXUMY BOEHHOTO cTaHy (cT.23 3akoHy Ykpainm «[Ipo mpaBoBuii pexum
BOEHHOTO CTaHy» [5]);

- 30epiranns (ct. 968 I{uBimeHOTO KONMEKCY Ykpainu [6]) Ta mepeBesenHs (mm. 16.12, 16.13,
17.4, 26.5, 26.13, 29.8. IlpaBun mnepeBe3eHb NacaXHpiB, Oaraxky, BaHTa)xoOaraxy Ta TIOIITH
3aJI3HUYHUM TPAHCIIOPTOM YKpainu [7]);

- peaiizallis MaiiHa ITiJT 4ac 371HCHEHHS BHKOHABUOTO MpoBa/keHHs (3akoH Ykpainu «IIpo
BHUKOHABYE MPOBAIKEHH»[8]);

- BUKYI HaM’ATOK icTopii Ta KyibTypu (cT. 21 3akoHy Ykpainu «IIpo oxopoHy KymnbTypHOi
cnagmuany [9]).

Hlono okpeMHX BHMMAJKIB BiAYYKEHHS MaifHa 1o03a BOJEIO BJACHUKA CIiJ 3pOOUTH
3actepexkeHHs. Tak, LluBiUTPHMM KomeKkcOoM VYKpaiHHM Ta OKpPEeMHMH HOPMATHBHUMH aKTaMH
BCTaHOBJIIOETHCS OCOOIMBUI MOPSIIOK peani3alii He BUTpeOyBaHMX 3a IOTOBOpaMHU 30epiraHHs pedei,
He BUTpeOyBaHMX Ha TPAHCIOPTI BaHTaXIB 1 Oaraxy, MaiiHa, BIATPABICHOIO Yepe3 OpPraHu 3B S3KY.
VY HaBeJIeHWX BUIAJIKaX MPOAAX 3a3HAYCHOro MaifHa He MOXK€ BBa)KaTUCS NMPUMYCOBUM. BiH nure
3MIMCHIOEThCSL 0€3 3roJd BJIACHUKA, OCKUJIBKM OCTaHHIA HEBiIOMUN ab0 HE BUSBISAE 1HTEPECY /0
HaJIeKHOI0 KOMY MalHa.

Y KOHTEKCT1 po3IJIAly MiJICTaB BUHUKHEHHS TPAaBOMOYHOCTI BIUY>KEHHS Yy>KOT0 MaifHa B 0ci0-
HEBJIACHUKIB 111 MiJICTABU HA OCHOBI KPUTEPIO BOJIEBHUSBICHHS MOXKHA IMOAUTUTH Ha TaKi TPYIIH:

1. BUHHMKHEHHS ©IpaBa Ha BIAYY)KEHHS 3a BOJIIO BJIACHMKA Ta/abo y 3B’S3Ky 3 Horo
BOJICBUSIBJICHHSIM:!

a) MOB’s13aH1 3 BUHUKHEHHSM PEYOBUX MPABOMOYHOCTEN Ha BIAUY>KEHHS B 0C10-HEBJIACHUKIB;

0) HeroB’s13aHi 3 BUHUKHEHHSIM PEUOBHMX MPAaBOMOYHOCTEH Ha BiJUY>KE€HHs B 0C10-HEBJIACHHKIB,;

2. BUHMKHEHHSI [TpaBa Ha B1IYY>KE€HHS HE3aJIeKHO B1J BOJI1 BJIIACHUKA.

TicHo MoB’s13aHa 13 3aIPONIOHOBAHOIO I 1HIIA KiIacH(iKallis BiIUyKeHHs MaiiHa ocobamu, sIKi He
€ Horo BJacHMKaMH — 3a MiJAcTaBaMU HAOyTTS IPaBOMOYHOCTI BIIUYXEHHS MaiiHa ocoOamu-
HEBJIACHUKaMH. AJDKE€ B OCHOBI BOJIEBUSIBJICHHS 0COOM MOXKYTh JI€KATH pi3HI IOpUAWYHI (pakTu, sKi
MOPO/IKYIOTh BIAMOBIHI MpaBoBiAHOCMHU. KpiMm TOro, wacro BiJ iX XapakTepy 3aleKUTh 3MICT
NPaBOBIAHOCHH, SIKI OIOCEPEJKOBYIOTh BIJUY)KEHHS UY)KOro MaiHa ¥ 1MaHEHTHI TaKUM
MPaBOBITHOCMHAM TIPaBOBI HacHiAKWA. Tomy mudepeHmiamiss BITIY)KEHHS Ha BHUAM 3QJIEKHO BiJ
mijicTaBu HaOYTTs MPaBOMOYHOCTI HA BITUY)KEHHS BOAYaeThCsl 00 €KTUBHO 3yMOBJICHOIO Ta HAYKOBO
oOrpyHToBaHOI0. TOMy 3a IIUM KpUTEpiEM BapTO BUILIUTH:

- BIIYY)KEHHS Yy)KOro MaifHa, 3aCHOBaHE Ha JJ0roBOpi abo 1HIIOMY MPABOYMHI;

- BIIYY)KCHHS Yy)KOTO MaiiHa, SIke BU3HAYCHO IOJIOKEHHSIMH 3aKOHY;

- BIIYY)KEHHS 4y)KOT0 MaifHa, BCTAHOBJICHE PILICHHSAM (aKTOM) OpraHy JepXaBHOI BJIay,

MICLIEBOTO CaMOBPSAYBaHHs, a00 iX MOCajoBUMHU ocobamu abo 0co0010, 10 TOBHOBAXEHb
SKOI HAJICKUTh MPUHHSTTS TaKUX PIIICHb;
- BIIUY)KEHHS 4y)KOT'O MaifHa, BCTAHOBJICHE PIIECHHSM CYY.
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Haepoyvka Ipuna Onekcanopisna,
cmyoeHmKa 5-20 Kypcy 0puouuHo2o Gaxyibmemy
XmenvHuyvbKoeo yrigepcumemy YNpasiiHHsa ma npasa

OBMIH )KUTJOBUMMU NPUMIILIEHHSAMM I iIX IPABOBA ITPUPOJIA

BinnosigHo mo ct. 47 Konctutynii YkpaiHu KOXeH IpOMaIsTHHH Ma€ MpaBo Ha KUTIO[4].
[IpoTe Ha CHOTOAHI XKUTIOBA MPOOJIEMa € UM He HAHOUIbII aKTyaJbHOIO B HalIiil KpaiHi. 3pocTaHHA
I[iH Ha HEPYXOMICTh, HE BHJAHHSI OaHKaMU KPEIWTIB HAa MPUAOAHHS KHUTJIA, MUPOBA €KOHOMidYHA
KpH3a, 110 HEraTHMBHO BIUIMHYJA Ha PO3BUTOK €KOHOMIKM HAIIOi KpaiHW Ta Mpu3Bena 10 KpU3d B
HaIii Jepkasi, - BCi LI (aKTOPH MPU3BENH 0 3POCTAHHS 3JIOYMHHUX MPOSBIB HA PUHKY XKHUTJA Ta
YHEMOJXKIIUBIICHHSI TPUI0aHHS BIACHOTO XUTJIOBOTO mMpuMimeHHsa. Came ToMy OOMIH >KHTIOBUMH
NPUMIIIEHHSAMU Ha0yBae OCOOJIMBOrO 3HA4YeHHA B CHUTyalii, mo yrBopwiacs. [Ipore kpuza
3aKOHOJIaBYOI CUCTEMH YKpaiHHU y IIUIOMY, HE MOIJIa HE TOPKHYTHUCS 1 KHUTIOBOTO 3aKOHO/1aBCTBA.
AKTyaJbHICTh 1aHOI TEMU OOYMOBIIIOETHCS TUM, 0 HA MPAKTHIl BUHUKA€E YUMAJIO TUTaHb,
AK1 TOTPEOYIOTh TEOPETHYHOTO OCMHCIICHHS Ta 3aKOHO/IaBYOTO BUPIIICHHS Ta 3aKpiIuIeHHs. 30Kpema,
1€ CTOCYETHCSI BU3HAUCHHSI CIIIBBIIHOIICHHS 3arajbHUX MOJ0XKEHb L{MBIIBHOTO KoAEKcy YKpaiHu 3
HOpMaMH, NPUCBIYCHUMH OOMiHYy >kuTia, HOpM rinaBu 59 LK VYkpainu Ta mosoxeHb YHHHOTO
KutnoBoro konekcy Ykpaincbkoi PCP 3 meToro po3mexyBaHHs chepu 3aCTOCYBaHHS IUBUIBHOTO Ta
CHELIaJIbHOTO >KUTIOBOTO 3aKOHOJABCTBA CTOCOBHO OOMIHY JKMTJia (PKWJIMX MPUMIIIEHb), a TaKOX
MiJI3aKOHHUX HOPMATUBHUX aKTIB Y 1ii cepi.
Tomy cnij 3BepHYTH yBary Ha Te, 10 OOMIH JKWJIMMHU MPUMIIIEHHSIMH BCTAHOBIIKOETHCS CT.
79 KK, sixa mependadae nmpaBo HaliMaya 3a MUChbMOBOKO 3T0JIOK0 WIEHIB CiM’1, 1110 TPOKHUBAIOTH Pa30M



3 HUM, BKJIIOYAIO4YH THMYACcOBO BiJICYTHIX, IPOBECTH OOMIH 3aiiMaHOTO KHJIOTO MPUMIIIEHHS 3 1HITUM
HaliMaueM abo WIEHOM JKUTJIOBO-Oy/11BEJIbHOTO KOOIIEPATUBY, B TOMY YHUCII, 3 TUMH, 1110 MPOKUBAIOTh
B IHIIOMY HaceJCHOMY IyHKTi. J|omoOBHIOHOUYM 1 pO3BHBaKO4M HaBeaeHe mojiokeHHs, cT. 80 XK
BCTAaHOBJIIOE TapaHTii mpaBa Ha OOMIH JuId HaiiMaya 1 OJHOYACHO TrapaHTii 3amoOiraHHs
3JI0B’KMBaHHAM HaliMadeM IIMM IpaBOM AJIs WIEHIB Horo ciM’i. 3rajaHa HopMma mependadae, 10 y
BUIMAJIKY, KOJIM MIXK WIEHAMH CiM’1 He TOCSTHYTO 3roJH Ipo 0OMiH, KO’KEH 3 HHX BIIpaBi BUMarata y
CYyIOBOMY TMOPSJIKY MPUMYCOBOTO OOMIHY 3aliMaHOrO0 NPHUMIMIEHHS Ha TPUMIMNICHHS B Pi3HUX
Oynunkax (kBaptupax) [1].

BignocHo mocimikeHb, po3poOKOI0 Ta aHANI30M JACSKHUX AaCIEKTIB JaHOiI MpOoOJIeMAaTHKU
saiimascst M. Tamstatiy, A. [ratrok, JI.I'. Jliuman, K. Knmumenko. Takoxx nmpo6ieMoro BU3HAYEHHS
MOHATTA Ta 3MICTy oOMiHYy >kxumina 3aiimanucs T. Ceomina, O.B. Ilmkosa, €.0. Miuypin, C.O.
Crnemuenko, O.B. Cob6ones, B.1. booOpik, I.b. MapTkoBud Ta iHmmi[2].

BpaxoByroun Te, 1110 JKUTJIOBE 3aKOHOJIABCTBO CHOTOJIHI MepedyBae B CTaHl KapUHAJIBLHOTO
OHOBJICHHSI, 1110 B11I0Opa)kaeTbcsi B pO3pOOJICHH] KIJIbKOX MpOoekTiB JKUTIOBOro kojekcy YKpaiHu, a
TAaKOXX Yy NPUHHATTI HU3KU CHELiaJbHUX 3aKOHIB, CIPSMOBAHMX HA BPETYIIOBAaHHS >KUTIOBHX 1
MIOB’sI3aHUX 3 HUMH BiJIHOCHH, HEOOXiTHUM € JTOCTIPKEHHS Ha TEOPETHYHOMY PiBHI HU3KH THTaHb,
MIOB’SI3aHUX 3 peaji3alli€lo MpaBa Ha KUTIIO.

Ile cTocyerbcs, 30KpeMa, TaKOi Ba)KJIMBOI CKJIQJ0BOI MpaBa Ha KUTJIO SK MPaBO HA HOTO
oOMiH, peaizaris SIKOTO Ha MPaKTHUIII BHKJIMKAE YUMaJo mpoOJeM.
XapakTepu3yloul 3Ha4eHHs JOCIIPKEHHS MUTaHb OOMIHY JKUTJIA, CIIiJl TAKOXK 3BEPHYTH yBary Ha Ty
00CTaBHHY, 1110, MPOTOJOCUBIIN MIPABO KOKHOTO IPOMaJITHUHA HA JKUTIIO, JIep’KaBa Bxke He Oepe Ha
cebe 00OB’sI30K 3a0€3MEUnTH BCIX OaKAIOUUX KHUTIOM 3 JCPKABHOTO a00 TPOMAJICHKOTO (OHIY.
Jlume 3abe3nedyeHHs] KUTIOM TPOMaJsH, AKl MOTPeOyIOTh COLIAIBHOTO 3aXMCTy, € OOOB’SI3KOM
JIepXKaBU U OpraHiB MICIICBOTO CaMOBpsAyBaHHA. ToMy mpaBo Ha OOMIH JKHTIA Ta HOTO peaizaiis
CHPUATUMYTb [IEBHOIO MIPOIO BUPILICHHIO KUTIOBUX MPOOJIEM TPOMaJISH.

Ha ykpaiHcbKkOMY pUHKY HEPYXOMOCTI, Ha JJaHWUH Yac, ornepariii MiHA Ta KYIiBJII-TIPOAAKY €
OUTBIII PO3MOBCIOPKCHUMH HIK orepallis 3BW4aiiHoro oOwmiHy. Lls cuTyaris moB'si3aHa 3 THM, IO
3HAWTU JIBOX YYAaCHUKIB OOMiHYy, SKUX OU TOBHICTIO BIIAIITOBYBAIM KHUTJIOBI MPUMILICHHS OIMH
OJTHOTO JyX€ CKJIaAHO. AJe, Ha MOIO TyMKY, OOMIHIOBaTHUCS HEPYXOMICTIO y Cy4acHil cutyauii, o
CKJIaJIa€ThCsl y JKUTIIOBIM cdepi, Habararo BUTiAHimIE Ta Oe3neyHimle, ajpke (iHAHCOBUM PUBHK €
HEBIJl EMHUM CYIYTHHUKOM OIIeparliii 3 HepyxoMicTio. IcHye 3arpo3a craTu xkepTBoro maxpais. [Ticis
OTPUMaHHS BEJHMKOi CYMH TpOIIEH BiJl MPOAaXy KBapTHPH, HE 3aBXKAW MOXKHA BUTITHO Ta
NPaBWIBHO BKJIACTH iX Y IHIIE KHUTIOBE MPUMIIICHHS. A IpH 0OMiHI He BiIOyBa€eThCS Mepexiy mpasa
BJIACHOCTI Ha 00 €KTH OOMIiHY, [0 TIEPEHAIOTHCS, a 1€ JIUIIE CBOEPITHUN TEPEPO3MOALT KUTIOBUX
MIPUMIIICHB.

Tomy npu oOMiHI TM He BTpadaelml HISIKMX CBOiX mnpaB. [l pientopiB, 3BHYAiHO,
3aifiCHIOBAaTH omepallito 0OMiHy He BUTIJIHO, aJke€ BOHM HE OTPUMYIOTh BIJCOTKIB BiJl MPOBEICHHS
omepanii OOMiHy, Tak HampuKiIal, SK NpH KyHiBIi-mpojaxxy. ToMy BOHM 1HOZI BBOJSTH CBOIX
KIIEHTIB B OMaHy 1 HaBIThb HE 3rajyloThb Ta HE IMPONOHYIOTh BapiaHTH OOMIHY >XMTIOBUMH
NPUMIIICHHSAMH. AJI€ TOH, XTO BHPIIIKB 3MIHUTH CBOE JKUTJIOBE MPUMIILICHHS HA iHIIE y OYIb-IKOMY
pa3i He MOBUHEH 3a0yBaTH MPO TaKuUi Crmocid — K YKIaJAaHHA JOTOBOPY OOMIHY JKUTIOBUMU
INPUMIIIEHHAMH 3 1HIIOKO JIOJMHOI0, sIKa T€X BUPILIMIA 3MIHUTU CBOE MICLE IPOKUBAaHHA. AJKe 1ie
Iy’Ke BUTIJHA Ta MEHII KIOMITHA yroja Ui THUX, XTO HE 3BHK PO3MOPSKATUCS BEIUKOI CYMOIO
TPOLLEH.

Takoxx 0coONMUBY yBary MNpUAUICHO MOCIIHPKCHHIO CIEIiaThHUX BUMAJAKIB OOMIHY KHTIa
(KWIMX TPUMIIIEHB), a caMe OCOOJMBOCTSAM OOMIHY XHJIOTO HPUMIIIEHHS 3a J0OTOBOPOM HaiMmy



COIIAJIBHOTO JKHUTJIA, OOMIHY KUJIUX MPHUMIIICHb y OyauHKax (KBapTUpax), M0 HAJIEKATh TPOMaIsiHaM
(Ha mpaBl NMPUBATHOI BJIACHOCTI), a TakoXX OOMIHY >XWIMX HpPUMILIEHb Y OyAMHKaX >KUTIOBUX
koornepatuBiB. C¢hopMyabOBaHO MPOMO3MLII MO0 BJOCKOHAJIEHHS HU3KM HOPM YHMHHOIO
3aKOHOJIaBCTBA 3 MUTAaHb BPETYNIIOBaHHSA OOMIHY JKMTJIA, a TakoX ycyHeHHs kouizid mix LK 1 KK
VYkpainu[4].

BuBueHHsA Cyn0BOi NMpPAaKTUKKM B JKUTIOBHUX CIpaBax IOKa3ajo, L0 CyAH B OCHOBHOMY
MIPaBWJIbHO, BIJIOBIIHO IO YUHHOTO 3aKOHO/IaBCTBA, BUPILIYIOTh CIPaBH 1€l kaTteropii. Pazom 3 tum
y Pl BUNAJKIB JIOMYCKAIOThCS MOMUJIKM TPH 3aCTOCYBaHHI JESIKMX HOPM JKHTIOBOTO KOIEKCY
VYkpainu 1 BAHMKAIOTh TUTAHHS, 10 TOTPEOYIOTh PO3'sICHEHHS [5].

Otxe, B YkpaiHi € HenocTaTHs NpaBoBa 0a3a, sika O peryiroBana IPaBOBITHOCHHU
IHCTUTYTY 0OMiHY >kuTia. [IpaBoBi Koumi3li y YUHHHOMY 3aKOHOJABCTBI CYTTE€BI, BOHU NOTPEOYIOTH
HEeraitHoro ycyHeHHs. Tak, HalpuKiaj, iCHYIOTh CYNepeuyHOCTI Mk HOBUM [{MBITBHMM KOJEKCOM Ta
KutnoBum konmekcoMm, sikuii OyB HpUHHATHH mie 3a pagsgHChbkuX yaciB y 1983 poumi. LuBinbHMiA
KOJZIEKC PErylllo€ BIAHOCHMHHM TNpU YKIAJaHHI MIHM Ta KyHIiBJICIO-TPOAAKOM, a OCh 3a OOMIH Yy
[{uBinbHOMY KOJIeKCi He HaeTbcs. Bin perymoerses KutnoBum kozekcom ta IlpaBunmamu oOMiHy
KUTJIOBUMH HpUMILIEHHAMU. ToMy NpuiHATTS HOBOro JKHUTIOBOro KoJieKCy BKpail HEOOXIAHO JUid
YCYHEHHS CYNEePEYHOCTEH y HUBUIBHOMY Ta KHUTIOBOMY 3aKOHOIABCTBI.
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Haznuobioa Boaooumup leanosuu,
ooyenm Kageopu MidCHAPOOHO20 Ma €6PONEUCHKO20 NPaAsd
XMmenbHuybKko2o yHigepcumemy ynpasiiHHa ma npasd,
Kanouoam opuoudHux HayK, OOYeHm

KBAJI®IKALIA “HEHAJIE2XKHOI'O ITIOBIZIOMJIEHHA” K IIIJICTABUA J1JIA
BIZIMOBH Y BUBHAHHI TA BUKOHAHHI IHO3EMHOI'O APBITPAYKHOTI'O PIINEHHA

OcranHiMM pokamMu B YKpaiHi genanl Ounplie HaOWpae MOUIMPEHHS NpPaKTHKa BIAMOBU Yy
BU3HAHHI Ta BUKOHAHHI 1HO3€MHHUX apOITpaKHUX PILIeHb HA Mi/ACTaBl ‘“HEHAJIEXKHOTO MOBIJOMJICHHS
CTOPOHHM TPO apOITpaXHWH po3risaa”’, ska mepemdauveHa . “D” 4.1 cr. V Komusenrii OOH mpo
BU3HAHHS TA NPUBEICHHS 10 BUKOHAHHS iHO3eMHHX apOiTpaxuux pimens (Hpro-Hopk, 1958 pik).
AHai3 BITYU3HSAHOI CYZ0BOI MPAKTUKHU 3 LIbOTO MUTAHHS CBIIYUTbH, IO NMPU BU3HAHHI Ta BUKOHAHHI
pillleHb 1HO3eMHUX apOiTpakiB MPaBO3acTOCYBAHHS YacTO HE Bi0Opa)kae 3arajlbHOCBITOBY MPAKTHKY
3 BHUpILIEHHS TaKoOro poOJy 3amepeyeHb, aJKe 4YacTo JUIsi OOrpYHTYBaHHS ‘‘HEHAJIEKHOTO
MOB1IOMJICHHS” CTOPOHH 3BEPTAIOTHCS JI0 MiACTaBu, nependadenoi m. “d” 4. 1 cr. V Konsenmii 1958
POKY — MOPYIICHHS MPOIECYabHOTO TpaBa MicIs BUPIICHHS CIIOPY.

[lepeaycim BiJ3HAYMMO, IIO BIIHOCMHU IIOJ0 BU3HAHHS Ta MPHUBEIEHHS 1O BUKOHAHHS
1HO3eMHUX apOITpaKHUX PIIIEHb PEryorThes TakuMu aktamMu: Konsenuiero OOH npo Bu3HaHHA Ta
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TIPUBEICHHS 10 BUKOHAHHS iHO3eMHHX apbiTpaxuux pinrens (Hpio-Mopk, 1958 pik); €Bpomeiicbkoro
KOHBEHIIIEI0 TPO 30BHINMIHBOTOProBeabHUW apOiTpak (Kenema, 1961 pik); [uBiabHUM
MpolecyaTbHUM KojJekcoM Ykpainu Big 18 Oepesnss 2004 poky; 3akonom VYxkpainm “IIpo
MDKHApOJHHMIA KOMepuiiHui apOiTpax” Bim 24 motoro 1994 poky; 3akonom VYikpainu “TIpo
MiKHapoAHe npuBaTHe mpaBo” Bix 23 uepsus 2005 poky.

Bigmosimno mo ct. Il Konsennii OOH mnpo Bu3HAHHS Ta NPHBEACHHS JO BHUKOHAHHS
iHO3eMHUX apOiTpakHux pimens 1958 poky (mami — Konenmisi 1958 poky) koxkHa JOTOBipHA
Jiep>kaBa BU3HAE apOiTpaXKHI PillIeHHS K 000B’S3KOBI 1 MPUBOAUTH iX 0 BUKOHAHHS Y BIAMOBITHOCTI
3 TIpOIeCyaTbHUMHU HOPMAaMH Ti€l TEPHUTOPIi, /1€ 3aUTY€ETHCSI BU3HAHHS 1 IPUBEACHHS 10 BUKOHAHHS
UX pillleHb, HA YMOBaX, BUKJIAJICHUX y MOAANBIINX CTAaTTAX KOHBEHIIIT.

3rigno 3i cr. IV Konenuii 1958 poky mis orpumanHs 3raganoro y cr. Il Bu3HaHHS Ta
MPUBEICHHS 10 BUKOHAHHS, CTOPOHA, fKa MOPYIIy€ MHUTAHHA MPO BHU3HAHHS Ta MPHUBEACHHSA [0
BUKOHAHHS, TIPH MO/IaHHI TAKOTO MPOXaHHS HAJIA€:

a) BIJMOBITHUM YHHOM 3aBIpEHUH OpHUTiHAT apOITPaKHOTO PillleHHS a00 HAJICKHUM YHHOM
3aCBiUEHY KOO TAaKOTO PillIeHHS;

b) opurinan apOitpaxHoi yroau, 3raganoi y cr. I, abo Horo HaleXHHMM YHHOM 3aBipeHY
KOTIiIO.

ITpu mpomy y ct. III KonBentii 1958 poky 3a3HadeHo, 10 0 BU3HAHHS Ta MPUBEICHHS 0
BUKOHAHHS apOIiTpaKHUX pillleHb, /0 SKUX 3aCTOCOBYEThCA JaHa KOHBEHIis, HE TMOBHHHI
3aCTOCOBYBATHCh ICTOTHO OLIBIIT OOTSDKIMBI YMOBH a00 OiibIn BUCOKI MUTa abo 300pH, HIXK Ti, AKi
ICHYIOTB JUIsI BU3HAHHS 1 IPUBEICHHS 10 BUKOHAHHS PIllICHb.

3BepTarOYNCh O ‘“HEHAJEKHOTO TIOBIAOMJICHHS SK JO IJACTaBH [IJI1 HEBH3HAHHS Ta
HEBUKOHAHHS apOITPaKHOTO PIIIEHHS, CTOPOHA MPOTH SKOT OCTAHOBJICHO TaKe apOiTpaskHe PillICHHS
Halfuacrinie mocunaeTses Ha 1. 2 4. 2 cT. 396 LIIK VYkpainu BiAMOBIAHO A0 SIKOTO Y 3a70BOJICHHI
KJIOTIOTaHHS TIPO HA/IaHHS J03BOJIY HAa IPUMYCOBE BUKOHAHHS PIlIEHHS IHO3EMHOTO CYJy MOXKe OyTH
BIIMOBJICHO “AKWYO CMOPOHA, CMOCOBHO SKOI NOCMAHOBNEHO DpIueHHS [HO3eMHO20 cyoy, Oyia
no36a6n1ena MOMCIUBOCMI 635MU YUaACMb Y CYOOBOMY Hpoyeci yepe3z me, wo il He 0Y10 HANeHCHUM
YUHOM NO0GIOOMIEeHO npo pos3enad cnpaew’. lloxiOHa (asle He aHaloOriyHa) MiJicTaBa nepeadaveHa
Takoxk 1. “D” u. 1 ct. V Konsenmii 1958 poky.

3 1bOTO MPUBOAY CJiJI BIAMITUTH, 0 TOCUJIAHHS Ha 3aCTOCYBaHHs BUMOT 1II. 2 4. 2 c¢T. 396 LIIK
VYkpainn He Moxe OyTH B3sTe IO yBaru, Tak sK 3a3HaueHa HOpMa 3aCTOCOBYETHCS JIMIIE Y BHIAIKY,
“AKWO MINCHAPOOHUMU 002080pamMu, 32004 HA 0008'a3K08icmb AKUX Hadana Bepxoenorw Padoio
Vkpainu, ne nepeobaueno eunaokie, Koau KIONOMAHHA NPO HAOAHHA 003607y HA NPUMYCOBE
BUKOHAHHS PilleHHs IHO3eMH020 cy0y He 3a008oabHaembea” (4. 1 ta u. 2 cr. 396 HIIK Vkpainm). 3
ormsiny Ha Te, mo Kouenuis 1958 poky MICTUTh BHUYEpPIHUN NeEpeiiK MIACTaB A BIAMOBH Y
BU3HAHHI Ta MpPHUBEJIEHHI J0 BHKOHAHHS 1HO3eMHMX apOiTpaxHux pimeHs (cT. V KonseHiii),
mijactaBu, epeadayeni 4. 2 ct. 396 HIIK Ykpainu He MOXKYTh 3aCTOCOBYBATHCH.

3mict 1. “b” u. 1 c1. V Konsenuii 1958 poky, sikuii nepenbauae, 1110 y BU3HaHHI Ta MPUBEIEH1
70 BUKOHAHHS apOITpa)KHOTO pIllIEHHS MOK€ OyTH B1JIMOBJIEHO Ha MPOXaHHS Ti€i CTOPOHU, MPOTH
SKOI BOHO CIIpPSIMOBaHE, SIKIIO Taka CTOPOHA HAaJacTh KOMIIETEHTHHUM OpraHaM 3a MiCIeM, e
3aMUTYETHCS PO BU3HAHHS Ta BUKOHAHHS JTOKA3H TOTO, III0 CTOPOHA, MMPOTH SIKOT BUHECEHE PIllICHHS,
“He OyJia HaJI)KHUM YMHOM IOBiJOMJIEHA MPO MpU3HAYEHHS apOiTpa abo mpo apOiTpakHUM PO3TIIsT
YM 3 IHIIKUX 0OCTaBHH HE MOTJIa HaJ]aTH CBOi MOSICHEHHS .

Pazom 3 Tum, Ha mpakTUIl A7 OOIPYHTYBaHHS ‘‘HEHAJIEKHOIO MOBIIOMIICHHS CTOPOHHU
3ycTpivaeThcs mocuiaaHHs He Ha 1. “b” 4. 1 cr. V Kousenuii 1958 poky, a Ha m. “d” 4.1 c1. V
Konsenuii 1958 poky sk Ha miJcTaBy BiJIMOBM y BH3HAHHI Ta BUKOHHAHI apOITPaXHOTO pPILLICHHS,
SKUW Tiepeadavyae MOKIIMBICTh BIJIMOBH y BHU3HAHHS Ta BUKOHAHHI, SKIIObCKIAO apoOimpasicy abo
apbimpaxcuuti npoyec He 8ionogioanu y2o0i cmopiH abo npu iOCYMHOCMI OCMAHHBOI, He
BION0OBIOANU 3AKOHY KPAIHU MICYs apOimpasxcy),

3 1Or0 MPHUBOJY CIIiJ BiA3HAYWTH, IO MOCWIAHHS 3asBHHMKA Ha 1. “d” 4. 1 ct. V Kousenii
1958 poky sik Ha mMiJcTaBy BiIMOBH Yy BH3HAHHI Ta BHKOHHAHI apOITPa)KHOTo pitieHHs (ckiao
apbimpasicy abo apbimpadichuti npoyec He 8ionogidanu y2odi cmopin abo npu 8i0cymHocmi
OCMAHHBOI, He 8I0N0BI0ANU 3AKOHY KpaiHu micys apbimpadiicy) TakoX HE MOXKYTh OyTH BHU3HAHHI SIK



OOrpyHTOBaHI, TaK SK BKa3aHa IIJCTaBa CTOCYETHhCS BHUIIAJKIB, KOJIH TOPYIIYIOTHCS BHUMOTH,
BCTAHOBJICHI YTroJIOl0 CTOpiH ab0 MpaBOM KpaiHW Micusg apOiTpaxy a0 1) ckmamy apOiTpaxky
(popmyBanus ckiamy apOiTpaxy Ta MOPYHICHHS YMOB HOTO (OpMyBaHHS, HOro KOMIIETEHIIiS TOLIO)
Ta 2) apOiTpakHOTO TPOIECy, TOOTO MPOIECy PO3MILAYy 1 BUpIIICHHS cropy. BkasziBka Ha Te, 110
“apbimpasichuiti npoyec He 8i0n08io0as y200i cmMopin abo npu 6i0CYMHOCMI OCMAHHBOI, He 8I0N08i0as
3aKOHY Kpainu micys apbimpadicy” TIOBUHHA Oyma © CYNMpOBO/KYBAaTHUCh HAJIaHHSIM JOKa3iB OO0
MOPYIIEHb Y3TO/KEHOI MPOIIeTypH BUPIIIIECHHS CIIOPiB, HAIIPUKJIIAI, CTOPOHH 0O0paIH OJUH PETJIaMEHT
JUTsl TIPOBEJICHHST apOITPaKHOTO PO3TIISALY, a apOiTpH 3acTOCYBAJM IHIIWK, a00 Ha TMOPYIICHHS
JOMOBIICHOCTI CTOpiH MPO HE3aCTOCYBAaHHS PErjaMeHTIB IHCTUTYIIHHUX apOiTpaxiB, apOiTpH Bce kK
3aCTOCYBAJIU OJIMH 3 TAKUX PErJIAMEHTIB TOIIIO.

Hatowmicth mifcraBa miofio sSKOi MOPYIIYETbCS MUTAHHS MPO HEOJHAKOBICTH 3aCTOCYBAaHHS
HOPM HE CTOCYETbCS HI KOMIETEHINl CKiIamy apOiTpaxy, Hi camMoro apOiTpa)XHOTO pPO3TIsLy, a
CTOCYETBCS €TaIly, SIKU| CIiaye 3a apOiTpaXKHUM PO3TISIIOM — TOJaHHS KIOMOTaHHS MPO BH3HAHHS
Ta MPHUBEJICHHS 10 BUKOHAHHS 1HO3EMHOTO apOiTPasKHOTO PillIeHHsI. A TOMY MOCHIaHHs Ha 1. “d” 4. 1
ct. V Konsentii 1958 poky sk miacTaBy ajsi BiIMOBH € HEOOTPYHTOBAHUM.

Hikimwk Onena Muxonaiena,
acnipaum xageopu HOMapianbLHO20 Ma BUKOHABYO20 NPOYecy i a08oKamypu
Kuiscvrozo nayionanvnozco ynieepcumemy imeni Tapaca [llesuenka

HIJICTABH BAHUKHEHHS ITPABA CHIJIBHOI BIACHOCTI IOAPY AKXKSI

Busnavaroun mizcTaBM BHHHUKHEHHS IpaBa CIUIBHOT CYMICHOI BJIACHOCTI MOAPY ks, cT. 60
CK Vkpainu He netanidye iX, BKa3yro4d JIMIIE Ha Te, 10 TaKe MpaBO BUHUKAE Ha MaiHO, 110 HaOyxe
HOJPYXOKSAM 3a yac nuno0y. Bka3ane nmutaHHs Mae He TUIBKHM 1 HE CTUIBKM TEOPETHYHHH 1HTEpec,
CKIJIbKU MPaKTUYHUN, OO0 BU3HAUEHHS YMOB, 3a SIKMX BJIACHICTh HAOyBa€ O3HAK CIIJILHOIO BH3HAYa€
o0csr npaB Ta 000B’SI3KIB MOJPYKKS B LIJIOMY ,a TaKOXXK MOXKJIMBOI'O PO3MOJUTY TaKOro MaiHa y
MaiOyTHbOMY.

[luTanHs npo BU3HAYEHHS MIJCTAB BUHUKHEHHS IMIpaBa CHUIBHOI CYMICHOi BJIaCHOCTI
MOJPYAOKST € JAUCKYCIMHMM B HAyKOBHUX Koiax. OKpeMmi aBTOpU BIJCTOIOIOTH IMO3HUIIO, IO TAKOIO
€IMHOIO MICTABOIO € CIUIbHA mpaws noapyxoksa. K.I.MaHaeB Taky Mo3uIli0 MOSACHIOE THUM, IO caM
¢dakT yKkianeHHs nuito0y He CIPUYMHSIE BUHUKHEHHS IpaBa CI1IbHOI BIACHOCTI, OCKUIbKU TakKe MpaBo
BUHHUKA€E B PE3yJIbTaTi CHUIBHOTO KUTTS, BEJICHHS CIUJIBHOIO T'OCIOIAPCTBA ,BUMHEHHS PI3HOTO POAIY
MIPABOYMHIB 1 CIIJIbHE MAlHO B pe3yJbTaTi TaKUX il BIANOBIIHO NMPUAOABAETHCS a00 CTBOPIOETHCS
noapyxoksm [1, c. 26].

[HImII aBTOpH BU3HAYalOTh €AMHY IPABOBY IIJICTABy BUHUKHEHHS IpaBa CIUIBHOI CyMICHOI
BJIACHOCTI MOAPYXOKA — (pakT mepeOyBaHHs y numo6i [2, c. 232; 3, c. 15-16]. CBoro mo3uiiro BOHU
OOIPYHTOBYIOTH TUM, 1110 BU3HAIOUH M1ICTaBOI0 HAOYTTS MpaBa CHIIBHOI BIACHOCTI MOAPYHOKS MPAII0
MOJPY>KKSI, HAYKOBII 3MILITYIOTh JKEPENIO HAIXOKEHHs MaTepiallbHUX 3ac00iB B CIM'IO 1 IOpUANYHY
MIJICTAaBy, B CWIY SAKOI Il 3aCOOM CTAarOTh CMUIBHOIO BJIACHICTIO TOJPYXOKsA. 3BHYAHO, OCHOBHUM
JDKEPEIOM JIOXOJIIB, IO CKJIAJAal0Th CIUIbHY CYMICHY BIJIACHICTh HMOJPYKS, SK HMPaBUIIO, € Ipals.
Ane mpaBO CHUTBHOI CYMICHOI BIJIACHOCTI Ha MAaiHO, SKE TOJPYXXKS OTPHUMYE B pe3yJbTaTi
BUHAropoJy 3a TaKy Mpalio, BUHUKAE y MOAPYXOKS caMe B CHJy TOrO, IO BOHU NepeOyBaroTh y
muiro6i. Ognak B.II. HikiTiHa 3a3Hauae, 1m0 mpaBo MOAPYXOKS Ha MaifHOo, HaOyTe B HUTHOOI, €
NPUPOIHUM HACTIJKOM CIIJIBHOTO BKJIQJCHHS Ipalli Ta CHelialbHUX 3ac001B /Ui MPUAOAHHS TaKOTro
MaiitHa [4, c. 14]. Ane B JaHOMYy MH MOXXEMO TOBOPUTH JIMIIE MPO IMIATBEP/HKEHHS TMO3MINT
3aKOHOJABIISI MO0 AOCTI/DKYBAaHMX MiJCTAaB 1 JOUUIRHOCTI BiTHECEHHs MaiHa 0 CHUIBHOTO abo
OKpeMoro MaiHa moapyxxs. OmHak, Ha Hamry aymMKy, OIHaK I TOYKa € HEIMOBHOK 1 MoTpedye
YTOUYHEHHS, OCKUIBKM Ha Hally AyMKYy, (GakTt mepeOyBaHHA y HUTIO0I HE € €IMHOIO IiJICTaBOIO
BHUHHKHEHHS PaBa CIUIBHOI BIACHOCTI MOJIPYKKS 3 TAKUX MIPKyBaHb.



JlocuTh 4YacTo 3yCTpivarOThCs BUIAIKY, KOJH MOAPYAOKS HE MAE MOXJIMBOCTI ab0 3 1HIIUX
[IEPEKOHAHb, HE IOB’SI3aHUU 13 Oa)kKaHHSAM MNPHUIHMHEHHsS LUIIOOHUX BIJHOCHH, IIPOXXMBAE OKPEMO
(rocThOBHIA IIITIO0, TOBrOCTPOKOBE BiAPSIKEHHS, HaBUYaHH, mepeOyBanHs Ha ciyk0i B 30Hi ATO). B
TaKOMY BHIIQJIKy MU HE MOKEMO F'OBOPHUTHU IIPO MOKJIMBICTh BEJICHHS HUMHU CIUIBHOTO I'OCIOAAPCTBA
1 BIJMOBIIHO MPO MOXIJIUBICTH CIUJIBHOTO BHUPIMIEHHS MHUTaHb 1100 PO3MOIUTY CHUIBHUX KOIITIB.
He3Baxaroun Ha Te, 110 3aKOHOJABCTBOM BCTaHOBJIEHO IPAaBMJIO, 3a SIKUM CyJOM MoXe OyTu
BCTaHOBJICHO PEXHUM OKpeMoro mpokuBaHHs moapyxoks (ctT. 119 CK Vkpainum) [5], BkazaHi Hamu
BUIIE BMIAJKU HE HaJIeXaTh [0 TaKUX, IO IHepeadadaroTh HeOaxkaHHA a00 HEMOXKIIMBICTbH
MIPO’KUBAHHS OJHIEIO CIM €10, B Pe3yJIbTaTi YOr0 Ha0yTe KOXHHUM 3 TOJPYXKS MaiiHa 3a 4ac Takoro
NIPO’KMBAaHHS BU3HAETHCSI OCOOUCTOIO BIACHICTIO. TOMy MOXHa CTBEpAXKyBaTH, L0 yce MaifHO, L0
HaOyBa€ThCS Y BIACHICTh KOXHHUM 13 MOJAPYXOKS € CIUIbHUM. BKazaHe TakoX 3yMOBJIEHO THM, IO
KOXXKHa oco0a Mae TMpaBO BUTBHO OOWpAaTH MiClle TPOKMBAHHSA 1 TepeOyBaHHSA 1 CiMEHHUM
3aKOHOJIaBCTBOM Y KpaiHH He TependadeHo 000B’ A3Ky MOIPY IKS JKUTH «ITiJT OJJHUM JTaXOM.

OpHak B 11bOMY BUIAJKY JOLIJIBHO BPaxOBYBaTH TOW (akT, IO TaKe MPOXKUBAHHSI OKPEMO
MOXKE CTaTh 3rofoM (aKTHUYHUM DPO3TYUYCHHSM 1 HEOKaHHSAM MOIAPYXIKS J0 BEIEHHS CIUIBHOTO
rocrogapcTBa. ToMy B TUX BUHATKOBHMX BUIAJIKaX, KOJIHM PO3/UIbHE MPOKUBAHHS HOCUTh OCTaTOYHUN
XapaxTep, MPU3BOIAMUTD JI0 MOBHOT PO3JIUIBHOCTI TOCIIOIAPCTBA, BU3HAHHS MaiiHa, HAKUTOTO B TEPioJ
PO3IUTHFHOTO MPOKUBAHHS, CIUTBHUM MaiHOM MOJAPYXKS HE BiAMOBiAaI0 O JIMCHOMY CTaHy pedei i
OyIo 6 3acHOBaHe Ha (iKIIil.

JlomiibHO B IIbOMY KOHTEKCTI BKa3aTH 1 Ha Te, IO HAsBHICTh CIMEMHHMX BIJIHOCHH 1HO1
BU3HAETHCA 1 MPH BIACYTHOCTI peecTpamii nuroly (KOJIM MH TOBOPUMO Tpo (GakTH4HI MLTFOOHI
BiTHOCHHH).

Takok B [bOMY KOHTEKCTI JOLIIBHO 3rajlaTd MPO 3aKpIIUICHE 3aKOHOJIABCTBOM IPABO
HOJPYKS Ha YKJIQJeHHs nutto0Horo fnoroeopy (c1.92 CK Ykpainu). 3BiCHO, KOJIM TOBOPUTH TPO T€,
110 NUTIOOHUI TOTOBIp YKJIAAA€ThCS 10 peecTpalli NuUTo0y 1 BCTYNA€e B CHIIY JIMIIE 3 MOMEHTY TaKol
peectpariii, TO NUTaHHA MpPO TMiJACTaBy BHHUKHEHHS IpaBa CHUIBHOI BJIACHOCTI BUPILIYETHCS
OJIHO3HAYHO — TaKe MpPaBO BUHUKAE 3 MOMEHTY Bcrynmy y uumo0. Oanak, cr.. 95 CK Vkpainu
BU3HAYEHO, L0 y BUIMAJKY, KOJIM LUTIOOHMM JOTOBIp YKJIQAA€ThCS Micis BCTYNy y LLII0O, TO BiH
HaO0yBae YMHHOCTI 3 MOMEHTY HOTapiajJbHOTO TIOCBIJYEHHSA. A OCKUIBKM TaKHl JOTOBIp MOXe
BCTaHOBJIIOBAaTH cHelM(IyHI MpaBwia IIOAO0 PO3MOJUTY CHIIBHOIO 1 OKPEMOIro pPeXUMy MaifHa
TOJIPY>KKSI, TO MO’KHA TOBOPUTH, 1[0 BCTYN B CHITY HUTIOOHOTO JJOTOBOPY TaKOX MOKE OYTH BU3HAHO
MiJICTaBOIO JI0 BMHUKHEHHs IpaBa CIHUIbHOI BiacHOCTI. Jl0JaTKOBO OOTPYHTYBAaTH TaKy MO3ULIIO
MOKHa Ha MpHUKJIaal, KOJIU y HUTFOOHOMY JOTOBOpPI MOJAPYKKS BHU3HAYAE PEKUM CIUIBHOCTI IS
MaiiHa, sike HUMHU OyJI0 Ha0yTO A0 YKJIaJeHHS HUTI00Y.

Buknagene mo3Bojsie  3pOOMTH  BHCHOBOK, IO IM1JICTABOX BHHUKHEHHS  CIJIBHOCTI
NOJPYKHBOTO MaiiHa € CYKYIHICTh IOpUIUYHUX (DAKTIB - (aKTy CTaHy B 3apEECTPOBAHOMY IILTIOOI 1
(akTy HassBHOCTI CIMEHHUX BITHOCHH.

Buxopucmani oxcepena:

1. Manaes K. 1. Cemetino-umyujecmsentvie npasoomuoutenus: Asmopeg. ouc. ... 0-pa wopuo.
nayx / K.U.Manaes. — baxy, 1973. — 45 c.

2. Hogpgpe O.C. Cosemckoe epadcoanckoe npaso: Yueonux / O.C.Hopge. - JI, 1965. - Y. III. -
348 c.

3. Huxumuna B.Il. Ilpagosvie npobiemvl pe2yiupo8aHusi UMYWECmEEeHHbIX OMHOULEHUU 8
cogemckoul cemve: Aemopedh. oucc. ... 0-pa opud. nayk. —JI., 1976., - 42 c.

4. Huxumuna B.I1. umywecmeo cynpyzoe / B.Il.Hukumuna. — Capamos.: H30-60 Capam. yH-
ma, 1975. - 77 c.

5. Cimetinuii kooexc Yxpainu 6io 10 ciunsa 2002 p. [Texcm] // Bioomocmi Bepxoenoi Paou
Yrpainu. — 2002. — Ne 21—-22. — Cm. 135

e



Onpucko Mukona Bacunvoguu,
acucmenm Kageopu yueinbHo20 npasa i npoyecy
JIvsiscoro20 HayionanvHo2o yHieepcumemy imeri leana @panka,
KaHouoam 1opuouyHUx HayK

BU3HAHHSA TPABOYNHY YJIABAHUM: CAMOCTIMHUM CITIOCIB 3AXUCTY YH
EJIEMEHT HNIACTABH CYJOBOI'O PIINEHHA?

Ha npakTtumi yacto TpamisiOThCS BHUMAJIKH, KOJM CTOPOHM MPABOYMHY 3 PI3HUX MPUUYUH
YKJIAJat0Th HOTO 3 METO0 MPUXOBATH 1HIIMHA MPAaBOYMH, SKHI BOHH HACTIPaB/i BUNHHIIH.

LK Ykpaiau B cT. 235 iMEeHy€e TpaBOYMH, KM BYNHEHO CTOPOHAMU JIJISl IPUXOBAHHS 1HIIIOTO
NPaBOYMHY, SIKHH BOHU HACIpPaB/i BUMHWIN, YAaBaHUM IPABOUYMHOM Ta BU3HAYa€ MPABOBI HACHIIKU
HOro BUMHEHHS: SIKIIO Oy/Ae BCTaHOBJIEHO, IO MPABOYMH OyB BUMHEHHH CTOPOHAMU I IPUXOBAHHS
HIIIOTO TIPaBOYMHY, KM BOHM HACTPaB/i BUYMHWUIIM, BITHOCHHH CTOPIH PETYIIOIOTHCS TpPaBUIAMHU
1010 TIPABOYMHY, SIKMM CTOPOHM HACITIpaB/li BUMHUIH [1].

€. O. XapuToHOB BJaJI0 3a3HAYae, MI0 B TAKUX BHUITAJKAX 3aBXKIW MA€ Miclle YKIAaJEHHS JABOX
MPaBOYMHIB: 1) pealbHOTO NMPABOYHMHY, BUMHEHOTO 3 METOI0 CTBOPHUTH IEBHI FOPHINYHI HACTIAKH; 2)
NPaBOYMHY, BYMHEHOTO JUIs MPUXOBAHHS PEANbHOTO NMpaBOYMHY. BueHuil B3arajii BBakae yJqaBaHUN
[IPaBOYMH HIKYEMHHUM Ta TakKuM, IO caM MO co0i He MOPOJKYE KOIHUX FOPUIAMYHMX HACIHIJIKIB.
CropoHwu, 3MIHCHIOIYH yJaBaHW MPAaBOYMH, MACKYIOTh IHIIY IOPUANYHY JII0 1HIIY METY, Ky BOHU
MaJii HacIpaB/i Ha yBa3i (HaNpHUKIIAJl, MPaBOYMH BUAAYl TEHEPaIbHOI JOBIPEHOCTI Ha aBTOMOOLIH 3
MPaBOM HMOTO MPOJaXy MOKE MPUXOBYBATH MPABOYUH KYMIBIIi-NPOJAXKy LIOTO aBTOMOOLNs) [2, c.
153].

[Inenym BepxoBnoro Cyay VYkpainu B m. 25 moctaHoBu Bif 06.11.2009 poky Ne 9 «IIpo
CYAOBY IPAKTUKY PO3MJIALY LMBUIBHUX CIIpaB PO BU3HAHHS MPABOYMHIB HEJIHCHUMW» HA/laB CyAaM
PO3’SICHEHHS, 3TiIHO 3 SKUMH BCTAaHOBUBIIM IIiJl Yac PO3TJISAY CHpPaBH, IO NMPABOYMH BUMHEHO 3
METOI0 IPUXOBATH 1HIIMKA MPaBOYMH, ¢yl Ha mifctasi ctarti 235 LIK Ykpainu mae susnamu (sudineno
aeém.), 0 CTOPOHAMU BUYMHEHO caMme el MPaBOYMH, Ta BUPIIIMTU CHIp 13 3aCTOCYBAHHSM HOPM, IO
PEryJrooTh 1ei MpaBOYMH. SIKIO MPaBOYMH, SKUH HAcIpaBli BUMHEHO, CYNEPEYUTh 3aKOHY, CYy.I
YXBaJIIO€ PIlLIEHHS PO BCTAHOBJIEHHS MOr0 HIKUEMHOCTI a00 PO BU3HAHHS HOro HeAiiCcHUM [3].

Sk Bigomo, B cT. 16 LIK VkpaiHu, sika MiCTUTh MepelliK CIoCO0iB 3aXUCTy IIUBUIBHUX MpaB Ta
IHTEepeciB, HE 3a3HAUYE€HO TaKOro crocoOy, sk BU3HAHHS NpaBOYMHY yaaBaHuM. He nepenbGauenuii
Takui croci0 3aXUCTy TAKOXK 1HIIMMH aKTaMH LIUBIIBHOTO 3aKOHO/1aBCTBA.

B 1. 8 3a3nauenoi Buie nocranosu Ilnenym BepxoBHoro Cyny Ykpainu HagaB po3’siCHEHHS
CyAaM ILIOJI0 BUMOTM NP0 BHU3HAHHSA MPAaBOYMHY (AOrOBOpPY) HEYKJIAJEHUM: BOHA HE BIANOBIIAE
MOXJIMBUM CITOCO0aM 3aXHCTY IMBUIBHHUX IpaB Ta IHTEpeECIB, nepeadadeHnx 3akoHoM. Cynu MaroTh
BIIMOBJISITU B I030BI 3 TakOoK BHUMOIOK. Y IbOMY pa3i MOXYTh 3asBISATHCS JIUIIE BUMOTH,
nependaueni rinasoro 83 kuuru n'aroi LUK Ykpainu. 3actocoByroun taky nosuuito Bepxosnoro Cyny
VYKpaiHu 10 JOCHIJKYBaHMX IPAaBOBIJHOCMH MOXXHA JIMTH BHCHOBKY, IO CyJ HE IOBUHEH
3aCTOCOBYBAaTH Takui Croci0 3aXMCTy SK BHU3HAHHS MPABOYMHY HEYKJIAJE€HHUM, OCKILIbKM BIH HE
BIJITIOBiJJa€ MOKJIMBUM CIIOCO0AaM 3aXUCTY LIMBIJILHUX MpaB Ta iIHTEPECIB, epe10aYCHNX 3aKOHOM.

B Takomy pa3i mocTae mUTaHHS, SK CyJ MOBHHEH BHPIIIUTH CIIPaBY, SIKIIO ITiJ] 9aC PO3TIISIIY
cripaBu OyJie BCTAHOBJICHO, 110 CTOPOHM BUYMHMJIM MPABOYMH JUIS MPUXOBAHHS 1HIIOTO MPaBOUYUHY,
KU1 BOHU HACTIpaBJi BUMHWIM: B PE30JIIOTUBHIM YaCTHUHI PIlIEHHS BU3HATU MPABOYMH yIaBaHUM Ta
3aCTOCYBATH BIMOBIJHI MPaBOBI HACHIAKA YU OOMEKHUTHUCS KOHCTATALI€I0 yIAaBAaHOCTI MPAaBOYUHY B
MOTHBYBAJIbHIN YacTWHI pIMIEHHS Ta 3acTOCYBaTH [0 TIPAaBOBIIHOCHH CTOPiH HOPMH, SIKi
MOLIMPIOIOTHCS Ha A1MCHI NIPAaBOBIAHOCHHU 1 Ha 111l OCHOB1 BUPILIUTHU CIIip?

CrnyurHa no3uilisl BUCTIOBIIEHA B Y3arajbHeHH1 cy1oBoi npakTuku BepxoBHoro Cyny Ykpainu
Big 24.11.2008 poky «IIpakTHka po3risay cylaMd LUBUIBHMX CHpaB NP0 BU3HAHHS MPAaBOYMHIB
HeIIHCHUMMW»: «3aKOH He Tmependadae HEMIMCHICTh YIaBaHOTO TIPAaBOYMHY, a JIMIIE TMPOMOHYE
3aCTOCOBYBATH JI0 BIHOCHH CTOPIH HOPMHM, IO PETYJIIOIOTh TOW MPABOYUH, SKUH CTOPOHU JIHCHO
Maju Ha yBasi» [4].



I. B. Cacu6o-®ateeBa 3aliMae Taky K MO3MINII0: €IWHUM MPABOBUM HACIIJIKOM KBajidikarrii
MIPaBOYMHY SIK YAaBAaHOTO € 3aCTOCYBaHHS IO MPAaBOBIAHOCHH, SIKI BUHUKIN HAa WOr0 MiJCTaBl HOPM,
10 PEryJIIOI0Th 1IeH paBouuH [35, ¢. 326].

HeoOximHuM eleMEeHTOM 3MICTy CYIOBOTO pIlIEHHS € #oro mifcTaBa, sKa BKIIOYAE
BCTaHOBJICHI CyJOM (akTH4HI 0OCTaBUHHU chpaBu ((pakTHyHA TMifcTaBa) Ta 3AIMCHEHY NPABOBY
KBaTiQiKaIlito Mux 00OCTaBUH Ta CIIPHOTO MPAaBOBIAHOMIEHHS B I[IJIOMY, Ha OCHOBI SIKUX CY/I TIPUHIIIOB
JI0 KIHIIEBOT'O BHCHOBKY IIOO 3aJIOBOJICHHS TI030BY a00 MIOJ0 KWOTO BIJMOBH, a TaKOX OOpaHOTO
croco0y 3axucTy mpaBa (mpaBoBa mincrtaBa). IligcraBa cyaoBOro pillIeHHS KOPECHOHAYE ITiICTaBi
M030BY, 3 SIKUM 0co0a 3BEpHYJAcs 10 CyAy 3a 3aXHCTOM CBOTO IMOPYIIEHOTO MpaBa M IHTEpECY.
Cknan (pakTH9HOT MiICTaBU BKIIIOYAE BCTAHOBJICHI CYIOM IOpUINYHI (hakTH Ta paKkTUYHI 00CTaBUHHU, 3
SKMMH TI03MBaY IOB’sI3y€ CBOI BUMOTH, @ BiJIMOBiIa4 CBOI 3alepeyeHHs, CKJIaJ] MPaBOBOI MiJICTaBH —
HOPMH MaTepiaJIbHOTO TpaBa, 10 OyJu 3acTocoBaHi cyaoM. Ha oCHOBI MiacTaBU Cy0BOTO PIlICHHS
CyAd BIIaCHE 1 3aCTOCOBYE BIAIMOBIAHMEU croci0 3axHWCTy MpaB Ta IHTEPECIB MO3WMBaya, B HYOMY
peai3yeThCs 3MICT CYJOBOTO PIllICHHS.

Tomy 3acTocyBaHHs 10 MIIMCHMX, a HE YyJaBaHUX IPABOBIIHOCHH CTOpIH BiAMOBIIHUX
MIPABOBHUX HOPM € HE CIIOCOOOM 3aXHMCTY IMpaB M03MBaya, a MPaBOBOIO KBalli(iKalli€lo Ta BXOIUTH 110
MiJICTaBH CYZI0BOTO PillICHHSI.

Ha wnamy aymKy, ChOTOAHINIHIA CTaH NPABOBOTO PETYIIOBaHHS TMOPSAIKY Ta IIiJICTaB
3aCTOCYBaHHS HACHIAKIB YAaBaHOTO IPABOYHMHY JO3BOJSIE CTBEPAUTH NP0 T, MO BUMOTa IPO
BHU3HAHHS MPABOYMHY y/IaBaHUM HE BIIIOBi/Ia€ MOXJIHMBHM CIIOCO0aM 3aXMCTy IMBUIBHUX TpaB Ta
iHTepeciB, nependaueHUM 3akoHOM. CyJ NMOBHHEH HE BH3HABATH, a BCTAHOBIIOBATH, IO MPABOYHMH
OyB BUMHEHHI CTOpOHAMH JIJIsl MPUXOBAHHA 1HIIOTO MPaBOYMHY, KU BOHU HACHpaB/i BUYMHWUIIH, Ta
3aCTOCOBYBATH BiJIOBIIHI MPaBOBI HOPMH. 3pO3yMiJio, IO MpaBoBa KBali(iKailis MPaBOYUHY SIK
yIaBaHOTO MOYK€ MATH 3MICT JIMIIE Y pa3i MOJajIbIIOr0 3aCTOCYBaHHS BiAMOBITHOTO CIIOCO0Y 3aXHUCTY
OJIHIET 31 CTOpPIH TAaKOro NPaBOYMHY, HANpPUKJIAA, BHU3HAHHS HEIIMCHUM Yy BHIAJKY, SKIIO BIH
CyIIepeuruTh BUMOTAM 3aKOHY.
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OCOBJINBOCTI 3ACTOCYBAHHS MOJIOKEHD 3AKOHY YKPATHHA «ITPO
EJIEKTPOHHY KOMEPIIIO» 10 BAHKIBCBKHUX JOT'OBOPIB



30 Bepecust 2015 poky BcTynuB B cuily 3akoH «IIpo eneKTpoHHY KOMEpLio», SIKUM Oyiu
BHeceHi 3MiHM a0 LluBinbHOro Komekcy Ykpainu. IlpaBoBi HOpMH, 3alpONOHOBaHI B 3aKOHI,
CHUCTEMHO PETyJIIOIOTh BIIHOCHHU, [0 BHHUKAIOTH MPH JTUCTAHIIIMHOMY YKJIaJ€H1 (B TOMY YHCIII Yepe3
IHuTepHeT) Ta BUKOHAHHI MPaBOYMHIB 3 KYMIBJIi-IPOJaXy TOBAapiB, BUKOHAHHI pOOIT 1 HAaJaHH] MOCIYT,
a TakoX IOB’S3aHI 3 HUMHM IOPUAMYHI Jii 13 3aCTOCYBAaHHSAM €JIEKTPOHHHX 1H(OpMaIiiHO-
KOMYHIKAI[ifHUX 3acO0iB 1 TEXHOIOTIH, IO YTBOPIOIOTH chepy eNeKTpOoHHOI Komepiii. 3akoH 3
OJTHOTO OOKY BHKJIFOUAE 13 TIOJISI CBOTO PETYIIOBAHHS NOpsi0OK HaJlaHHs 0aHKIBCHKUX ITOCIYT PO T€, 3
1HIIOTO OOKY BCTAHOBIIIO€ 3aCTOCYBAaHHS HOPM B YacTHMHI 6uuHeHHsA TPABOUYUHIB. Takuil BUCHOBOK
MOHa 3pOOWTH aHAI3YIOUM IM.2 CT. 2 IBOro 3aKOHY, SIKUM IepeadadeHo, 10 10 MOCIYT CHUCTEM
JTMCTaHIIIMHOTO 0OCIYrOBYBaHHS, BUITYCKY Ta OOIry €JIeKTPOHHHUX TpOILIeH, CTpaxyBaHHS Ta 1HIIUX
MOCHTYT, IMOJO SIKMX ICHYE CIelialbHe 3aKOHOMABCTBO 3aKOH 3aCTOCOBYETHCS JIUIIE B YacTHHI
NIPaBOYMHIB B €JIEKTPOHHIN (HOpMI, 110 HE CYNEPeUUTh CHEliaIbHOMY 3aKOHOIaBCTBY. Cijl 3BEpHYTH
yBary, Mo 3 TPEIMETy pEeryjioBaHHS 3aKOHY BHUKIIOUEHO CaMe€ nops0oK HajaHHS OaHKIBCBKUX
MOCHYT, a He (akT iX HaJlaHHs Yepe3 YKIJIAJACHHS [IMBUIbHO-IIPABOBUX JIOTOBOPIB.

BinnosigHo no m.1 ct. 207 LK (3 ypaxyBaHHSM 3MiH BHECEHHMX JIaHUM 3aKOHOM) MPaBOYMH
BBAXKAaTbCsl TAKUM, 1110 BUMHEHUH y MUCHMOBIN (popMi, SKIIO HOTo 3MICT 3aiKCOBaHUN B OJHOMY 200
B KUIBKOX JOKYMEHTax (y TOMY YHCII €JEeKTPOHHMX), Y JIUCTaX, TeJerpamax, SKMMHU OOMIHSIIHCS
croponu. [Ipu mpomy m.3 cr. 207 LIK BcTaHOBIIEHO, III0 BUKOPUCTAHHS MpPU BUMHEHHI MPAaBOYMHIB
(haKCUM1JIBHOTO BIATBOPEHHS MIJANMUCY 3a JOMOMOTOK 3ac00iB MEXaHIYHOTr0, E€JIEKTPOHHOro, abo
IHIIIOTO KOTMIIOBAaHHA, EJIEKTPOHHOTO MiAMHCY abo IHIIOTO aHajlora BIACHOPYYHOTO MiAIMHCY
JOMYCKAETHCS y BUITAJIKaX, BCTAHOBIICHUX 3aKOHOM, IHIIIMMHU aKTaMH [IUBLIBHOTO 3aKOHOIABCTBA 200
32 IMCbMOBOIO 3T0JIOI0 CTOPiH, Y AKIM MAlOTh MICTUTHCS 3pa3Ky BiAMOBIIHOTO aHAJTIOIa BIACHOPYYHHUX
mianuciB. TakuM YMHOM, BpaxoByrouu BHeceHl 3MiHM 10 [IK, a Takox HasBHICTH CHEIiaJbHOTO
3aKOHOJIABCTBA, MOXKHA KOHCTAaTyBaTH IPO MOKJIMBICTh 3aCTOCYBAaHHS TIOJOXEHb 3aKOHY 0
[IMBUIBHO-TIPABOBUX JIOTOBOPIB, IO YKJIAJAIOTHCS 1M1 Yac HaJgaHHS OaHKIBCHKUX TTOCIIYT.

HeoOxigHO TakoX 3a3HAYMTH, IO 3aKOH HE IOIIMPIOE CBOIO [il0 Ha HHU3KY MPaBOYHMHIB Y
BUIAJKY, SIKIIO: 3aKOHOM BCTAHOBJICHUH CIEIiaIbHHUM TOPSIOK IMEepexoay IpaBa BIIACHOCTI abo
MPEeIMETOM IMPaBOYMHY € 00’€KTH, BHIIyY€HI 3 IUBUILHOTO 000pOTYy ab0 OOMEXEHi B HUBUILHOMY
000pOTI BIAMOBIIHO JI0 3aKOHOJ/IABCTBA; CTOPOHOIO MPABOYHMHY € OpraH JEepXKaBHOI Blaau abo opraH
MICIIEBOTO CaMOBpSIyBaHHS, B YAaCTHHI BUKOHAHHS HHUM BIANOBIMHUX (YHKIIA BCTaHOBIECHUX
3akoHom Ykpainu «IIpo 3mificHeHHs Jep)KaBHUX 3aKyIIBENb»; MPABOYMH IIJJISTAE HOTApiaIbHOMY
MOCBITUYEHHIO a00 JepkaBHIM peecTpallii; BUNHEHHSI IPABOUMHY PETYJIO€ CiMElHI MpaBOBIIHOCHUHU;
MPaBOYHMH CTOCYETHCS TPATBHOTO Oi13HECY, B TOMY YMCII Tapi, TOTAII3aTOPIiB Ta 1HIIMX a3apTHUX TP
abo TPOBENCHHS JIOTEpeW, KpiM HE TPOIIOBUX JoTepel (BiamoBimHO m0 3akoHy Ykpainu « IIpo
OJlaroiifHy JiSUTHHICTH Ta OJIATOJIHI OpraHi3allii» Ta jJoTepel BU3HaUeHUX 3akoHOM Ykpainu «IIpo
pexiiaMmy»); BUKOHaHHSA 3000B’s3aHHS 3a0e3MeuyeThCsl 0CO0O0I0, sIKa yKiIaja JIOrOBip MOPYKH abo
iHII01 (hopMH MAWHOBOTO 3a0€3MEeUYeHHS, 32 YMOBH, IO Taka ocoda Ji€ 3 METO0, sIka BUXOJUTH 3a
MEXI ii TOCTIOAaPCHKOI AISTEHOCTI UM He3alIeKHOT MpodeciitHOl AiSIbHOCTI Ta iHIIe.

3aBAsiKM HOBOMY 3aKOHY LMBUILHO-TIPABOBUI apceHasl MOTIOBHUBCS HOBUMHU TEpMiHAMH, a caMe,
SJICKTPOHHA KOMEDIIisl, EJICKTPOHHA TOPTIBIIsI, KOMEPIIIfHE SJIEKTPOHHE TOBIIOMIICHHS, CJICKTPOHHHIMA
JIOTOBIp, €JICKTPOHHHUH IMpaBOYMH, iH(OpMAIliiHI €eKTpOHHI mociayru, [HTepHer marasuH. Ilpore,
NpU 37I1MCHEHH] eJIeKTPOHHOI KoMeplii abo eIeKTPOHHOI TOPTiBIi MPH YKJIAaJaHHI €IEKTPOHHOTO
IoroBOpy abo mMpaBouYMHYy, TNPH HaJaHHI 1HQOpPMALIMHMX EINEKTPOHHHUX TOCIYT, SK 1 paHile,
MPOBAIATECS PO3paxyHKU. Po3paxyHku y mux chepax MOXKYTh 3IIHCHIOBATHCS: 3 BUKOPHUCTaHHAM
IUTATDKHUX 1HCTPYMEHTIB, 3 BUKOPHCTAHHSAM €JEKTPOHHHX TpOIlNEH, NUISIXOM IMepeKa3y KOIITIB,
OILIaTH TOTIBKOIO, @ TAKOXK B 1HIINH crioci® nepeadayeHnii 3aKOHOAaBCTBOM Y KpaiHH 3 TOTPHUMAHHSIM
BHMOT 1110710 0()OPMIICHHS TOTIBKOBUX Ta 0€3TOTIBKOBUX PO3PaXyHKIB.

[IponaBenp (BUKOHaBEIb, MOCTaYAIbHUK), OMEpaTop IUIATLKHOI cucTeMu abo iHma ocoba ska
oTpHMalia OIUIaTy 3a ToBap, poOOTy, MOCIYTY BiAMOBIAHO 10 YMOB €JIEKTPOHHOTO JOTOBOPY MOBHUHHI
Ha/aTH TIOKYMIIEBI (3aMOBHHKY, CIIOXXHMBauyy) €JIEKTPOHHHHA TOKYMEHT, KBHTAHI[IIO, TOBAPHUU YH
KAaCOBHMH YeK, KBHTOK, TaJOH a00 IHIIUN JOKYMEHT, IO MiATBEpIKye (aKT OTPUMaHHS KOIITIB i3
3a3HAYCHHSM JaTH 3MIMCHEHHsS pPO3paxyHKy. SIKmo ocoba, sika oneprkajia IMPOMO3MIII0 YKIACTH



€JEKTPOHHMM J0TOBIp (0depTy), MpOTATOM CTPOKY MJisi BIATMOBIAI HE 3A1MCHWIA OTUIATY BIAMOBIIHO
710 3a3HAYCHUX Y MPOMO3MII] YMOB, TaKa MPOIMO3HUIIisl BBAXKAETHCS HEIPUIUHATO0. 31IICHEHHS OILIaTH
BIJITIOBIJTHO JI0 YMOB 3a3HaY€HHX Yy MPOIO3UIIi] YKIACTH €JICKTPOHHUI JA0TOBIp 0€3 BUKOHAHHS 1HIINX
yMOB Ta / abo 0e3 HajaHHS YCIX BIOMOCTEH BU3HAUCHUX Y TaKid MPOIO3MINI — HE BBAXKAETHCS
OPUAHATTAM TPOMNO3MLIT YKJIACTH €JIEKTPOHHUH JOTOBip (aKIenToMm), a oOIulaTa BBAXKAETHCA
HEHAJISKHOIO Ta IMIJIATae TIOBEPHEHHIO 0c001 sKa 11 3iicHIIIA.

TakuM YWHOM, B IJIOMY 3aKOH CTBOPIOE FOPUIUYHE MIiATPYHTS JJIsi BUMHEHHS CIIEKTPOHHHX
MIPABOYMHIB, MPAKTUKA, 1100 SIKUX BXKE CKJIajacs Ha PUHKY, B TOMY 4YHCIi 1 Ha OaHKIBCBKOMY.
BaximBoro € HOpMa, sika poOWMTH BUKIIOYEHHS i3 cepH peryioBaHHS came nopsAO0Ky HaJaHHS
0aHKIBCHKHX TOCIYT, BUITYCKY Ta 00Iry €JIeKTPOHHUX T'POIIeH, 3A1CHEHHS TIepeKkasy KomTiB. OgHak
HOpMa, Ha HAll MO, COPMYNIbOBAaHA TaKMM YHHOM, IO TIOJOKEHHS 3aKOHY MOXYTh OyTH
3aCTOCOBaHI /10 TMPABOYMHIB LIOJ0 HaJaHHS OaHKIBCHKUX TOCHYT, SKIIO /0 HUX 3aKOHOM He
BCTaHOBJICHI CIEI[iaIbHI BUMOTH.

Iununenko Oxcana FOpiigna,
npueamuuti Homapiyc, 3000ysau Hayionanonoeo nedazoziunoco
yHigepcumemy imeni M.11. /[pacomarnosa

3EMEJIBHA JILJISTHKA B IIUBLJIBHOMY IIPABI YKPATHU:
ITPOBJIEMH BU3HAYEHHS ITPABOBOI'O PEXKUMY

[lepenycim ciif BIA3HAYUTH, LIO M MPAaBOBUM PEKUMOM HNPUHHATO PO3YMITH CYKYIHICTb
NPaBOBUX 3ac00iB (Halmeple — MPaBOBUX HOPM, Y SKHX BTIJIIOETHCS CUCTEMa MPABOBUX J03BOJIB,
3000B’s3aHb Ta 3a00pOH), 110 3A1MCHIOIOTH CTaTHYHE Ta JMHAMIYHE HOPMATHUBHE DETYJIIOBAHHS
BHU3HAYEHOT'0 KOJIa MPABOBIIHOCHH, IKI BUHUKAIOTh MIXK X Cy0’€KTaMM 3 MPUBOJY MEBHOTO 00’ €KTY,
BCTaHOBIIIOIOYM PIBEHb JTOMYCTUMOI MOBEAIHKH (00CAT MOBHOBAXXEHb) (I3MYHUX Ta IOPUIUYHUX OCIO
Ta MPaBOB1 TUTYJIH, Ha IKUX NepeOyBae BKa3aHUM 00’ €KT.

basyrounce Ha 1[bOMY, a TaKOXX BPaxOBYIOUM JOCSTHEHHS, BiJOMI Haylll IMBUIBHOTO IpaBa
Ta HOPMHU IIMBUIBHOTO 3aKOHOJABCTBA MOXKJIMBO BHU3HAUUTH TOHSTTA Ta OCOOJIMBOCTI MPAaBOBOTO
PEKUMY 3€MEIbHOI IUISHKA y IHMBUIbHOMY TpaBi. [Ipy mpoMy BaKJIMBO MaM’SITaTH, IO 3EMIIS
3arajioM Ta 3eMeJlbHa JUISHKAa 30KpeMa SIBJSIIOTh COOOI0 LIHHICTh OCOOJIMBOTO POAY, YHIKaIbHUN
MPUPOIHUIN 00’ €KT, BIIHOCHHH IOJI0 SIKOTO BPETYJIbOBaHI HOPMaMH, MEPII 3a BCE, CHELiaIbHOI ramy3i
IpaBa — 3eMEJIbHOTO MpaBa, TO LUBIIBHO-TIPABOBI MPUIIUCH CTOCOBHO IHCTHTYTY IIpaBa BIACHOCTI Ha
3eMJII0 TOBMHHI MaTH JOJATKOBHi, cyOcunmiapHuil xapakrtep. Lle x MonOXeHHs 3aKkpiluIeHO 1y
yacTuHi nepuriii crarri 9 LluBinpHOrO Koekcy YKpaiHH, 3a sKOI0 MosokeHHs wnporo Konekcy
3aCTOCOBYIOTBHCS JI0 BPETYJIOBaHHS BITHOCHH, SIKi BUHHKAIOTh y chepax BUKOPUCTAHHS MPHPOTHUX
pecypciB Ta OXOpPOHHM JOBKULIS, a TAaKOX JO TPYAOBUX Ta CIMEHHUX BIJHOCHH, SKIIO BOHU HE
BpEryJIbOBaHI IHIIMMH aKTaMH 3aKOHOaBCTBA.

HeoOXigHO migKpecouTH, MO0 TOAI SK 3eMeNbHE IMPaBO OINEpye MOHATTSIMH IPAaBOBOTO
pPEXKUMY 3€MIIl, 3€MEJIbHUX PECypCiB Ta 3eMEIbHUX IUISHOK, IO CIIBBIIHOCSITHCS SIK 3arajibHe,
oco0iMBe 1 OJMHHWYHE, TO JUIs IMBUIICTUYHOI HAayKH BJIACTUBUM € CaMe€ OCTaHHIM 13 BKa3zaHHX
TEPMIHIB — TIOHATTS 3eMelNbHOI AUITHKU. BimmoBigHo mo crarti 1 3akony Ykpainu «IIpo oxopony
3eMeNb» 3eMJI — MOBEPXHs CYyIIi 3 I'PyHTaMH, KOPUCHUMHU KOMAJMHAMHU Ta IHIIMMU HPUPOIHUMHU
eJIeMEHTaMH, [0 OPTaHIYHO TMOEJHaHI Ta (PYHKIIOHYIOTh pa3oM 3 Hero. 3emenbHU (y ctatTi 1) Ta
HueineHuit (y ctarri 373) komekcu YKpaiHM BH3HAYAIOTh 3EMIIF0 OCHOBHHM HAIIOHAIBHUM
OararcTBOM, IO TepeOyBa€ MiJg OCOOIMBOIO OXOPOHOKO JEp)KaBH. 3aKOHOJIABUO BCTAHOBIICHUM Ta
3arajibHOBXMBAaHUM K BU3HAYCHHSM HOHATTS «3€MENIbHOI JUISHKW» € 3aKpillyieHe y YacTHHI NepIIii
ctaTTi 79 3emMeNnbHOro KOACKCY YKpaiHu MOJI0KEHHS, 3a KM 3eMeJIbHA JIIISTHKA - 116 YaCTHHA 3€MHO1
MOBEPXHI 3 YCTAHOBJICHHMMH MEXaMH, TEBHUM MICIEM pPO3TalllyBaHHSA, 3 BU3HAYCHHWMH LIOAO HEi
npaBamMu. CaMe y TakoMy 3HA4YCHHI MOHATTS 3€MENbHOI JUISTHKA BUKOPHCTOBYETHCS 1 y HayIll Ta
MPAKTHII UBUILHOTO MPaBa.



B nHaymi yxe He pa3 CTBEpHKYBAJIOCH MPO BIJACYTHICTh IUTICHOTO IUBLIICTUYHOTO MiAXOIY
70 PO3YMIHHS KaTeropii NpaBOBOTO PEXUMY 3€MENbHOI JUISHKM Ta HABOJWINCH MOIJISAM, LIO
NaHyIOTh Y HapuHi 3€MEIbHOTO IpaBa 3 I[bOr0 MPUBOAY. 3 OIVISAY Ha OKPECIeHy cyOcuaiapHICTh
LUBUIBHO-IIPABOBOI'0 PETYJIIOBAHHS BIJIHOCHH, 00’€KTOM SKMX BHUCTYIA€ 3€MeJIbHA ALISHKA, TIOBHOIO
MIpOI0 BIJKMHYTH 3a3HAY€HI YSBJICHHS NpPU aHAII31 MpeIMeTy LbOro TOCTIKEHHS BHIAETHCS
HeMOXJIMBUM. CaMe BUXOJS4M 3 OCTAHHBOIO HaBEIEMO BU3HAYEHHS «IPABOBOI'O PEXKHUMY 3€Melb 5K
00’eKTa mpaBa BIACHOCTI», ganoro O.I'. Bonmap sk CyKynmHICTh BH3HAYEHHX y 3aKOHO/ABCTBI YMOB
peaizarii mpaBa BJIaCHOCTI IIOJIO BiAMOBIAHOTO 00’ €KTa IbOTO TpaBa (3eMeNbHOI TUISHKH, TIpaBa Ha
3eMeNbHY TUISTHKY Tomlo). OYeBHIHUM € TICHMU 3B 530K, BUPQKECHUH UYepe3 KaTeropiro peanisamii
IpaBa BIJIACHOCTI, I[bOTO MOHSATTSA SK 13 3€MEJIbHO-TIPABOBUM PO3YMIHHSIM IPAaBOBOIO PEXUMY
3eMEeNbHOI JUISTHKH, TaK 1 3 IUBUILHO-NIPABOBUM ITIXOJIOM O PETYIIOBaHHS BITHOCHUH 3 HEHO
1oB’s3aHuX. TOOTO Takuil MiaXiJ A03BOJIS€ BUOKPEMUTH CaMe IIMBUILHO-IIPaBOBE OAYEeHHs IPABOBOTO
PEKUMY 3€MENbHOI NIISTHKH, OCKUIBKM OCTaHHS, Y MeXaX IUBLIICTUKH, BHCTYIA€ caMme K 00’ €KT
npaBa BiacHocTi. [Ipu oMy, 3po3yMiio, 110 KAaTEropiro MpaBa BJIACHOCTI AJS MOBHOTO PO3KPHUTTS
MIOHSATTS IPABOBOTO PEXKHUMY 3€MENIbHOI AUISTHKH Y IIMBUTEHOMY TIPaBi CIIi/I pO3TISAATH KPi3b MPU3MY
€HOCTI Ta B3a€MO3AJICKHOCTI MpaB BOJIOJAIHHS, KOPUCTYBaHHS Ta posnopsmxkeHHs. lle x
BifoOpaxkeHO 1 y Hopmax 3emenbHoro Ta [lluBimpHOrO KOJIEKCIB YKpaiHH, 30KpeMa
YAaCTUHOIO NEepIIol0  cTaTTi 78 3eMenbHOro Kojekcy VYKpaiHM TIpaBO BIACHOCTI Ha  3€MIIO
BU3HAYAETHCS SIK TIPABO BOJIOMITH, KOPHCTYBATUCS 1 PO3MOPSKATHCS 3€MEIbHIUMH JTUISHKaMH, a 3a
3arajJpHOI0 JUIsl YCIX BHIIB pedyedl Ta MaiiHa HOpPMOIO dYacTHHH mepimroi cratti 317 I{uBimbHOTO
KOJIeKCY YKpaiHH BJIAaCHHMKOBI HaJIe)KaTh MpaBa BOJOAIHHS, KOPUCTYBAaHHS Ta PO3MOPSHKAHHS CBOIM
MaiiHOM. BapTo Takok mam’sTaTH, 10 TaKi 03HAKU 3eMJIi IK HEPYXOMICTh, JIOKAJIbHICTh, OOMEXEHICTh
CYTTEBO BIUIMBAIOTh Ha OCOOJHMBOCTI 3JIHCHEHHS IMOBHOBAaXKEHb, IO CTAHOBIATH 3MICT TIpaBa
BJIACHOCTI Ha 3eMJIIO.

=

Ilpumak Bonooumup /Imumposuu,
0okmop opuduunux nayx, H/[I npueamnozo npasa i nionpuemnuymea
imeni akaoemixa @. I'. Bypuaka
HAIIpH Ykpainu

Ob’€IHAHHS BJJACHHUKIB OB’€EKTIB HEPYXOMOCTI
SIK OPTAHI3AIIIMHO-ITIPABOBA ®OPMA IOPUIUYHOI OCOBH

Sk Biomo, nepBicHO cT. 385 LK Ykpainu BU3HaBasla MOXKIIMBICTh CTBOPEHHS IBOX OKPEMHX
BHUJIIB 00’€/lHaHb BJIACHUKIB JXHUTIAa — 00 ’€qHAHb BJIACHHUKIB XUTJIOBUX OYIWHKIB Ta 00 €IHAHb
BJIACHUKIB KBapTUp y OaraTokBapTUPHOMY OYAMHKY. 3rOZIOM YKpaiHChKHUIl 3aKOHO/ABELb BIIMOBUBCS
B1Jl IPUXWJIBHOTO CTaBJICHHS JO 171€1 MHOKMHHOCTI ()OpM BHSIBY BHILE3raJiaHUX OO0’€JlHAaHb 1 HUHI
3aKpIIUIIOE JIMILIE OJMH PI3HOBHJI TaKOro poJy HOPUAMYHHMX 0Ci0 — 00’€HAaHHS CIIBBJIACHUKIB
6araroxkBaptupHoro Oyanaky (OCBB), nisnbHicTh sikoro yHopMoBaHa cT. 385 1K Vkpainu, 3akoHom
VYkpainn «IIpo 00’eaHaHHS CHIBBIACHUKIB OaraTokBapTHpHOro OynuHKy» (3akoH mpo OCBB) i
3akoHoM Ykpainu «IIpo ocoOiauBocTi 3A1iICHEHHS MpaBa BIACHOCTI y 6araTOKBapTUPHOMY OYIUHKY»
(3akoH mpo 3ailicHeHHs IpaBa BIACHOCTi). HaTOMICTh MUTaHHS, 10 CTOCYIOThCS MPABOBOT'O CTaTYCy,
MOPSIIKY CTBOPEHHS, (PYHKIIIOHYBaHHSI 1 NMPUIIMHEHHS OO0 €HAHb BJIACHUKIB JKUTIOBUX OYyIWHKIB
(30Kpema BIaCHUKIB OyTUHKIB CaJuOHOr0 TUIY) TaK 1 3aJIMIIMINCS HEBU3HAYCHUMU.

[IpuainuBmIK nmomnepsax yBary JBOM pPi3HOBHaM 00’€/IHAHb BJIIACHUKIB JKUTJIA, 3aKOHOJIaBELb
yTpUMaBCs Bi cpod periiaMeHTalii (xoua 0 yepes 3rajiky mpo MOKJIMBICTh CTBOPEHHS BIATOBITHUX
IOPUIMIHUX OCI0) MIUPIIOTO KOja MOMIOHMX BIIHOCHH — WIETHCA TMPO HAsABHICTH 00’ €KTUBHHUX
NEepeayMOB JUIS 3aKOHOJABUOTO BIIOPSIKYBAHHS AISIIBHOCTI 00’€IHaHb BJIACHHUKIB PI3HUX 00’ €KTIB
HEPYXOMOCTI, BKJIIOYHO 3 THMH, II0 HE MAalOTh JKOJHOTO BiTHOIICHHS /O JKUTIA. AJDKE BIACHUKH
TaKuX OO0’ €KTIB TaKOXX MOXYThb HOTpeOyBaTH 3allpOBAPKEHHsS CTAJMX OpraHi3aliiHO-IIPaBOBUX
MEXaHI3MIB Y3TOJKEHHSI CBOIX B3a€MHO IOB’S3aHUX IHTEPECIB LI0J0 €(EKTUBHOTO BUKOPUCTAHHS



HAJIE)KHOTO IIMM BJIACHHUKAM MaWHAa — HAATO KOJM BOHO O0’€QHAHO OJHIEK0 TEXHIYHOIO
1H(PACTPYKTYpPOIO HA KIITAIT TPAHCTIOPTHUX KOMYHIKAIIiH, CIIUIBHOTO €HEProrocioaapcTBa Ta HIINUX
CKJIAJIOBUX €IMHOI CUCTEeMHM XHTTe3abe3mneueHHs. Jlo pedi, MaiflHOBI iHTEpPEeCH BIIACHUKIB 3raJaHHX
00’ekTiB 1HDpaCTpyKTypH, Oe3rnmepedHo, MOriIM O OyTH Tak caMO BpaxOBaHI y MeXaX 3arajbHOi IS
BiJIMOBITHUX 00’ €THAHB BIACHUKIB OPTaHi3alliifHO-TIPaBOBOiI (hOPMHU.

3akon npo OCBb Bu3Hauae: SKIIO CTATyTOM 00’ €IHAHHS HE BCTAHOBIICHO 1HIIHMI MOPSIOK
BU3HAYEHHS KUIBKOCTI TOJIOCIB, IO HAaJEeXaTh CIIBBIACHUKAM Ha 3arajJbHUX 300pax, KOXHHN
CHIBBJIACHHK (HOTO MPEICTAaBHMK) ITiJT Yac TOJIOCYBAaHHS Ha HUX Ma€ KUIBKICTh TOJOCIB, MIPOMOPIIIHHY
70 YaCTKW 3arajbHOi IUIONII KBapTHPH ab0 HEXHUTIOBOTO NMPHUMIIIECHHS CIIBBIACHUKA Y 3arajbHii
IUIONI BCIX KBApTUP Ta HEKUTIOBUX MPUMIIICHb, PO3TAIIOBAHUX y 0araToKBapTHPHOMY OYIMHKY.
SIkmo onHa ocoba € BIACHUKOM KBAapTHp (KBapTHpH) Ta/ab0 HEXWUTIOBHX NPHUMIIIEHb, 3arajbHa
IJI0Ma SKUX CTAHOBUTH OiMbIN sK 50 BiICOTKIB 3arajibHOi IIIOINII BCIX KBapTHP Ta HEKHUTIOBHX
NPUMIIIEHb 0araToKBapTUPHOTO OYAWHKY, KOKHHUM CHIBBIACHUK Ma€ OJIWH TOJOC HE3AIEKHO BiJ
KUIBKOCTI Ta IUTOII KBapTUP a00 HEXKHUTIOBUX MPUMIIIEHB, 1110 TEpeOYBaOTh Y HOTO BJIIACHOCTI.

VY Takumii crmoci®0 BCTAHOBIIOETHCS 3arajioM aJeKBaTHUM MaiHOBHM iHTEpecaM 1 pH3HKam
KOXKHOTO CITIBBJIACHHKA CITOCI0 BH3HA4YEHHS OOCATY HOTO MpaB IOJI0 3MIMCHEHHS YIPaBJIiHHS ITIEI0
IOPUANYHOK 0c00010. [IpUMiTHO, 10 3a JOMOMOTOI0 OKPECICHOTO MEXaHI3My BJAJOCS TEBHUM
YUHOM aJantyBaTh J0 ocoOnuBocTed (yHkmionyBanHs OCBb HaBiTh 3aramom mnpuTamMaHHUN
HEeMAMPUEMHUIIBKAM TOBApPHCTBAM TPUHIIUI «OJHA 0co0a — oJuH rojoc». Jlo Toro k peamizoBaHa
KOHIENIiS BUTIIALA€E aOCONIOTHO aJEKBATHOIO 1 JAJSl TIMOTETUYHOTO «HEXKHUTIOBOTO» 00’ €IHAHHS
BJIACHHKIB, SKIIO BOHO BiJIOBIaTUME TAaKOX 1 PEIITi BU3HAYAILHUX O3HAK HEMANMPUEMHHIIBKOTO
TOBapUCTBA.

[{imkoM NPUNHATHUM JUIS TIOIIMPEHHS HAa «HEXKUTIOB» 00 ’€IHAHHA € W BCTAHOBJICHHUU
3akonom mipo OCBBb eauHO cnpaBemIuBUil (OCKUTBKM € OpIEHTOBAaHMM Ha YTBEPKCHHS
MPOMOPLIHHOCTI caMe y MalHOBUX BIJIHOCHMHAX) MOPSAOK BU3HAUYEHHS 00CATY MalHOBOi ydacTi: B
OCBbb wuacTka cHiBBIacHMKa Yy 3arajlbHOMY oOOCs31 BHECKIB 1 IUIaTeXIB Ha YTPUMAaHHS,
PEKOHCTPYKIIII0, pPECTaBpallifo, IMPOBEACHHS IMOTOYHOTO 1 KAMMTAJIBHOTO PEMOHTIB, TEXHIYHOTO
MePEOCHAIIIEHHS CIIJILHOTO MaifHa y 6araToOKBapTUPHOMY OYIMHKY BCTAHOBIIOETHCS MPOMOPIIIHO 10
3arajpHOl IOl KBapTUPHU (KBapTHp) Ta/ab0 HEXKUTIOBUX MPHUMIIIEHB, 10 MEepeOyBalOTh y HOTO
BIIACHOCTI.

Pasom 3 tuM, y 3akoni npo OCBb pemo j1ykaBo YIyIIEHO BHM3HAUY€HHS OCOOIMBOCTEN
[MBIIFHO-TIPABOBOI BiJIMOBIAATILHOCTI CIIBBIACHUKIB 32 3000B’sI3aHHSMH OCTaHHBOTO. BTiMm, 1€
HAJ3BUYAIHO JIpakjIuBe JUIsl MOJITUKIB MUTAHHS y CBITOBOMY JIOCBI/I BUPIIIYETHCS BEIBMH KOPCTKO
— yepe3 3ampoBaKEHHsI CyOCHIiapHOi, a Ha MOJATOK Ie W HEePiAKO CONIIapHOi, BIAMOBITAIBHOCTI
BJIACHUKIB KBApPTHP, 1110 BXOJAATH J0 KOHIOMIHIyMY [1, c. 14, 71]. 3BuuaiiHo, B YKpaiHCBKHUX peanisx
YecHE O03BYyYyBaHHs Takoi HMOBipHOCTI 3aaTHe Oyno © Hapa3uTH Ha MOpa3Ky camy 17ero
BrpoBakeHHs: OCBb. OgHak HenmianpUeEMHULIBKUI XapaKTep OCTaHHIX Yy MO€JIHAaHHI 3 HEOOX1IHICTIO
CaMOCTIHHOTO HECeHHS HUMH TOJEKyAH SBHO HEMOMIPDHOTO MaTepiaJbHOro Tsraps 040
3a0e3MeyeHHs HaJIeXXHOTO CTaHy 0araTOKBapTUPHUX OyIMHKIB ()aKTUYHO HE 3aJIMIIAIOTh MOKIMBOCTI
JUIS BUKOPUCTAHHA IHIIMX (aJbTEPHATUBHUX) JOCTATHHO IIEBUX IHCTPYMEHTIB AJisi 3a0e3Me4eHHS
iHTepeciB kpeauropis OCHB.

Boanouac 3akoHomaBenp rnependavae BiAMOBIIAIBHICTH CIIBBJIACHUKIB 32 aKTHU, BYMHECHHS
SKUX BIIOyBajocs T103a BOJIEBUSBJICHHSM 3a3HAuy€HUX OCI0, 1 3a IIKOAY, sIKa HE MOXe OyTu
nmocraplieHa iM y mpoBuHy. Tak, 4. 1 cT. 8 3akoHy mpo 3AiCHEHHs MpaBa BIACHOCTI BU3HAYAE, IO
CHIBBJIACHUKM HECYTh BIJMOBIAAJIBHICT 3@ ULIKOAY, 3alofisiHy TpeTiM oco0aM Yy pe3ysbTarTi
HEBUKOHAHHA 200 HEHAJIEKHOI'O0 BHKOHAHHS CBOIX O0OOB’SA3KIB SIK CIIIBBJIACHHKIB; BIAIIOBIZAIbHICTD
KO)KHOTO CITIBBJIACHWKA BU3HAYAETHCS MPOTOPIIIAHO JJO HOTO YaCTKH CHiBBJIacHUKA. OHAK y JaHOMY
BUIAJKY 3alpPOBa)KYEThCS MEXaHI3M JAENIKTHOI BIANOBIAANBHOCTI, SKHH HEXTYE MOXKIUBICTIO
icayBanHsa OCBb sk 6e3mocepenHporo OOpKHUKA y BiAMOBITHOMY T03aJ0TOBIPHOMY 3000B’s3aHHI.
Kpim Toro, 4. 2 Tiei camoi cTaTTi BOYEBUAb CYNEPEUYUTh MPUHIUIY MPABOBOI BU3HAYEHOCTI W
BIJIKpHBAE NUISAX 0 PI3HOTO POAY 3J0BXKHBaHb: «OO0CAT 3000B’s13aHb Ta BIANOBIAAIBHOCTI KOYKHOTO
CHIBBIACHWKA 3a JOTOBOPOM, SIKHH € OOOB’S3KOBUM [UIsl BCIX CITIBBIIACHUKIB, BU3HAYAETHCA
MPOTOPINIAHO A0 MOTO YacTKH CriBBiacHHWKA. CIIBBIACHUK 3BUIBHSIETHCS BiJ BIAMOBITAIBHOCTI 3a



JIOTOBOPOM, SIKHH € OOOB’SI3KOBHMM JIJIsi BCIX CIIBBJIACHHKIB, SIKIIO JOBEJE, IO HAIC)KHUM YHHOM
BHKOHAB BiAMOBIAHI 000B’SI3KK CIIBBJIACHHUKaA». [IpoTe 4 € 00O0B’SI3KOBUM JIsl BCIX CIIBBJIACHUKIB
JIOTOBIp, YKIAJACHHWA 0€3 MPSMOTO BOJCBHUSBICHHS KOXHOTO 3 HUX — HAMPHUKIAJ, KOJH TOJOBOIO
npasiinas OCBb Oyno ykinaaeHo kpenuTHUiA 10oroBip? BBaxaemo, 1o Hi.

Ha mincraBi BUKIQJACHOTO MOXHA MJIHTH BHUCHOBKY, IO KOHCTUTYTHBHHMH O3HAKaMU
00’eTHaHHS BJIACHUKIB 00’ €KTIB HEPYXOMOCTI SIK OpraHi3ariifHo-1ipaBoBoi (popMHU IOPUANIHOI 0COOH
CIIiJ] BBAXXATU: a) HASBHICTh y KIJIPKOX BJIACHUKIB Pi3HUX 00’€KTIB HEPYXOMOTO MaiiHa CHUIBHOTO, HE
MOB’SA3aHOTO0 3 IMOBIpHUM OTPHMaHHSAM MPHUOYTKY, IHTEepecy moAo 3abe3nedeHHs e()EKTUBHOTO
(GYHKI[IOHYBaHHS IIhOTO MAifHOBOTO KOMIUIEKCY — B TOMY YHCHI W 3 OISy Ha mepeOyBaHHS HOTO
YaCTUHHU Yy CHIJIBHIA BIACHOCTI; 0) BU3HAYEHHS OOCATY IMpaB BIACHHUKIB IOJI0 YIPABIiHHA HEKO Ta
000B’s3KIB 110710 (iHAHCYBaHHA ii MISUTBHOCTI, SIK MPaBHIIO, BIAMOBIAHO 10 po3Mipy (wiomii) abo
(YHKIIOHATBFHOT 3HAYMMOCTI HAJCKHUX KOHKPETHOMY BJIACHUKY OO’€KTIB HEPYXOMOCTI Ta
KHUTTE3a0€3MEUCHHS; B) 3aKpIIUICHHS JOJATKOBOI, MPOMOPLIHHOI MaWHOBHM YacTKaM YyYacHHKIB,
YaCTKOBO1 a00 COJIITapHOT BiAMOBIATHHOCTI YYaCHUKIB 00’ € THAHHS 3a HOTO 3000B’ I3aHHSIMH.
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MUTAHHS ® YHKIIIOHYBAHHS JESAKUX IHHOBAIIIMHUX CTPYKTYP B YKPAIHI

OCHOBHUMM TUTaHHAMHU CTpPATETiYHUX HANpPAMIB EKOHOMIYHOTO PpO3BUTKY YKpaiHU €
30epeKeHHs HalllOHAJIbHOTO HAayKOBOI'O MOTEHIlialy, BIATBOPEHHS HayKOBO-TEXHIYHOI aKTHBHOCTI B
KpaiHi, CTHMYJIOBAaHHS IHHOBaliWHOI AdisibHOCTI. ICHYIOWlI B HayKoBil, HayKOBO-TEXHIYHil,
IHHOBaIIMHIA cdepax HALIOHATBLHOI EKOHOMIKH MPOOJIEMHU 3yMOBIIOIOTh aKTYyallbHICTh JOCIIIKEHHS
Oy/b-sIKHUX NMUTaHb, 110 CTOCYIOTHCS BKa3aHUX rally3ei, Kl € BKpail BaXJIMBUMHU IS )KUTTEIISUIBHOCTI
Vkpainu, nepkaBHOi Oesneku. SK CBIIYUTH CBITOBHM JOCBIJ, HAayKOBO-TEXHOJIOTIYHOMY Ta
IHHOBAIIITHOMY PO3BUTKY KpaiHU CIpHs€ CTBOPEHHS PO3BUHYTOI 1HHOBALiHOI 1H(pacTpyKTypH.

[Ipomiec dopmyBaHHST MPOTPECHBHUX OpPTaHi3allliHUX YTBOPEHh B HAYKOBO-TEXHIYHINA Ta
IHHOBAIliiHIi cdepax y CBITOBIH MNpakTHIl peani3yeTbCcsl LUIAXOM (OpMyBaHHS BiJIOBITHOI
IHHOBaIIMHOI 1HPPACTPYKTYpH, IO BKIIOYAE B ceOe KOJIO OpraHizaliil Ta yCTaHOB, SIK J€P>KaBHOI Tak
i mpuBaTHOI (POPMHU BIACHOCTI, 1110 MOKJIMKAHI 3a0€3MeYUTH 3/iHCHEHHS BCIX CTaJiil iHHOBaLIHHOTO
[MKITY BiJl BAHUKHEHHS 1/1€1 10 BTIJIEHHSI HOBOBBEICHD Y OyIb-sIKiif 00JIACTh CYCIUIBHOTO XKUTTA [ 1, C.
1].

Pi3HOMaHITHI acmeKkTH HayKOBO-TEXHIYHOI Ta IHHOBAIINHOI MiSSIBHOCTI JIOCIHIJIKYBaJUCh
takumu BueHHMH, sk 0. ArtamanoBa, O. BytHik-CiBepchkuii, M. Bomunkina, C. Jlemuenko, A.
Kpacoscbka, B. MamyToB, H. Muponenxo, O. Opmtok, O. Cesroupkuii, , . B. Cnacubo-®arees, B.
[lep6una Ta iHIII.

CTBOpeHHs Ta pO3BUTOK IHHOBAIIMHUX CTPYKTYp B TUIl HalIOHAJIBHOI EKOHOMIKH
BIJNIOBIJJa€ MpiOpUTETaM JepKaBHOI TMOMITUKKA YKpaiHu, siki Bu3HaueHi 3akoHamu Ykpainu "IIpo
iHHOBaliiHy [isIbHICTB", "IIpo mpiopuTeTHI HampsIMM 1HHOBAILIMHOI JiAIBHOCTI B YKpaiHi",
nependaueHi /[epx«aBHOIO HITLOBOIO €KOHOMIYHOIO nporpamoro "CTBOpeHHs B YKpaiHi 1HHOBaliHHOT
iHppacTpykTypu" Ha 2009-2013 pokwu, iHII.

OnHak, ocoOJMBOCTAMHU I1HHOBaIiHOT 1H(pacTpykTypu B YKpaiHi Ha JaHMi 4Yac € ii
oprasizailiiina Ta ¢yHkuioHanbHa HenoBHOTA. [HGpacTpyKkTypHa CKIa0Ba 1HHOBALIMHOI IISJILHOCTI



B KpaiHi HEIOCTaTHRO PO3BHHYTA Ta OXOIUTIOE HE BCl JIAHKW 1HHOBAIIMHOTO TIporiecy. [HHOBaIiiiHe
cepenoBHUIlle YKpaiHU KPiM ICHYIOUOT MEpeXi TEXHONAPKIB BUMarae 3a0e3MeUeHHs] PO3BHUTKY 1HIINUX
€JIEMEHTIB  1HHOBAIIIHOT 1H(QPACTPYKTYpH, TaKUX, SK IHHOBAILIWHI IEHTPH, LUEHTPH TpaHchepy
TEXHOJIOT1M, Mepeki HAyKOBUX IApKiB, PEriOHAJIBHMX 1HHOBAI[IMHUX KJIACTEPiB, 1HHOBAIIMHHUX
0i3Hec-1HKyOaTOpiB, BeHUypHUX (HOHIIB TOIIO [2]. Kpim Toro, momampmoro HOPMaTHBHOTO
YIOCKOHAJICHHS TIOTpe0ye MpaBoBa perjamMeHTallis (yHKIIOHYBaHHS TaKUX 1HHOBAIIMHUX CTPYKTYP
SIK HayKOBI TApKH, TEXHOJIOT1UHI MTapKH.

HaykoBuil mapk - ropuandHa ocoba, IO CTBOPIOEThCA 1 Ji€ HAa OCHOBI 3aCHOBHMIIBKOTO
JIOTOBOPY 1 CTaTyTy 3 1HIMIATHBH BUIIIOT0 HABYAILHOTO 3aKJIaay Ta/ab0 HAyKOBOi YCTAaHOBH IUIIXOM
o0'eTHaHHS BHECKIB 3aCHOBHHKIB JIJII OpraHizarii, KOOpAHMHAIlil, KOHTPOJIO MPOIIECY PO3POOICHHS
1 BUKOHAHHS IPOEKTIB HAyKOBOTO napky. HaykoBuii mapk CTBOPIOETHCS 3 METOIO PO3BUTKY HAYKOBO-
TeXHIYHOI Ta IHHOBAI[IMHOI JISUTBHOCTI Yy BUIIOMY HaBYAJIbHOMY 3aKiaji Ta/ab0 HayKOBIH
yCTaHOBi, €()EeKTUBHOTO Ta pAIliOHATHHOTO BUKOPHUCTAaHHA HAsBHOTO HAYKOBOTO MOTEHINaIy,
MarepiadbHO-TeXHIYHOT  0a3u s KoMepIliaiizaimii pe3yJbTaTiB HAayKOBHX JOCHIKEHb 1 iX
BITPOBAKEHHS
Ha BITYM3HSHOMY Ta 3aKOpAOHHOMY puHKax [3]. HaykoBi mapku NOKJIMKaHI CTaTU NepelaTHUMHU
JAaHKaMH MK BUIIIMMH HaBYAIBHUMU 3aKJIaJaMH 1 IPOMHCIIOBICTIO.

AJre mpakTUYHA peasizallis YMHHOTO 3aKOHOJABCTBA INOJAO (PYHKIIIOHYBAaHHS HAyKOBHUX
JISUTBHOCTI, 110 MOTpeOye J10JJaTKOBOIO HOPMAaTHBHOTO BPETYJIIOBAHHS HU3KU MPOOJIEMHHMX IMUTAHb.
Tak, HanpuKIIaa, 3aJUIIAI0TECS HE BPETYIHOBAHUMH B3a€MOJIisSi HAYKOBOTO TMApPKy Ta CTPYKTYpHHX
HiAPO3/LTIB YHIBEPCUTETY SIK 3aCHOBHHMKA HAYKOBOI'O MapKy, IO JAEMOHCTPYE HAasBHICTh 3HAYHOIO
CTEKTPY NPAaKTUYHUX YTPYIHEHb, SKi [TOB’A3aHi 13 BUKOHAHHAM IPOEKTiB, (DiHaHCYBaHHSIM, MATEHTHO-
TIEH31HHO0 MiSUTbHICTIO, MEXaHI3MOM Tepeiadi oONaJHaHHS, HeMaTepialbHUX AaKTUBIB [0
CTaTyTHOTO KaIliTally HayKOBOTO TApKy, MUTAaHHSAMH OpPEHIW OOJaJHAaHHS HAYKOBOI YCTAaHOBH YU
YHIBEpCHUTETY, HE BU3HAaUeHa Cy/1b0a aMOpTHU3aLiiHUX BiJpaxyBaHb oOnaaHaHH [4].

Jns YkpaiHM TEXHOJOTIYHMM MapK € OCHOBHUM, HalOLIbIl 3aTpeOyBaHMM  BUAOM
IHHOBAI[IfHUX CTPYKTYp, K CTPYKTYpHOI CKJIaJ0BOi 1HHOBALIMHOrO MeXaHi3My HalllOHAJIbHOT
IHHOBaIlIHOI cucTeMu. B cBOil MIAJIBHOCTI TEXHOMAPK IMOENHYE TaKi MPOLECH, K MEPEeTBOPEHHS
HAYKOBHUX 1€l y NpHUKIagHI pO3poOKHM, peai3allilo HayKOBHUX pe3yjbTaTiB y BHUPOOHHUITBO. Aue
MpOLEAYpPH pEerjlaMeHTalli CTBOPEHHS Ta (YHKIIOHYBaHHS TEXHOJOTIYHMX TMapKIB «3aHaJATO
32aJIMIHICTPOBaH» Ta TMOTPEOYIOTh CHPOILEHHsS, [0 Oe3yMOBHO OyJe CHpPUSATH 3POCTAHHIO
MIAIPUEMHUIIBKOT Ta 1HBECTULINHOI aKTHBHOCTI B NMUTAHHSAX OpraHizauii Takux 1H(QPacTpyKTypHUX
CKJIaJIOBUX SIK TEXHOMAPKHU.

TexHonmoriuHuii  mapkK (TEXHOMApK) MPEACTaBIsiE COOOI IOPUAMYHY ocoba abo rpymna
IOPUJIMYHUX 0C10, L0 JAiI0Th BIAMOBIAHO JIO JOTOBOPY MPO CHUIBHY JiSUIbHICTH O€3 CTBOPEHHS
IOpUIMYHOI ocobn Ta 0e3 00'eMHaHHS BKJIAMIB 3 METOK CTBOPEHHS OpraHi3allliHUX 3acaj
BUKOHAHHS IPOEKTIB TEXHOJOTIYHUX MAPKIB 3 BAPOOHUYOTO BIPOBAIKEHHS HAYKOEMHHUX PO3POOOK,
BHCOKHMX TEXHOJIOTili Ta 3a0e3MeYeHHs IPOMHUCIIOBOTO BHUITYCKY KOHKYPEHTOCIIPOMOXKHOI Ha
CBITOBOMY PUHKY MPOAYKLIi [5].

[TinTpuMKa JiSIBHOCTI TEXHOMApKIB JEP>KaBOIO TOBMHHA 31MCHIOBATUCH SIK IIISIXOM
0e3rmocepeIHbOr0  peajgbHOro (piHaHCYBAaHHS 1HHOBALIMHUX MPOEKTIB IUIIXOM 3alpOBaJKEHHS
OIO/DKETHUX TporpaM, CTBOPEHHA MepeXi (OHMIIB, IHIUX (IHAHCYIOUMX CTPYKTYp, LIIHOBOIO
CyOCH[IIIOBaHHS TaKMX IPOEKTIB, TaK N IIIIXOM 3aCTOCYBAaHHS HENPSMHX METOMIB JepXKaBHOI
MiATPUMKH, 10 HEe TOTpeOye HaTaHHS «KHBHX» TPOMICH, a caMe 4epe3 MOAAaTKOBE CTHMYIIOBAHHS
JisTbHOCTI  TexHomapkiB. HeoOXiHO MOBEepHYTH MpPaKTUKY 3aCTOCYBaHHS MOJATKOBUX Ta
«aMOPTHU3AMIMHUX» MUIBT TEXHOJIOTIYHUM IMapKaM Ta 3alpOBAaJUTH iX IS 1HIIUX 1HHOBAIIMHHUX
cTpykryp. KpiMm Toro, HeoOXiTHO HaJaTH MO3BLT JEP>KaBHUM YCTaHOBAM OTPUMYBATH YaCTHHY
npuOyTKy BiJ [JiSUIBHOCTI 1HHOBALIHUX CTPYKTYp, 3aCHOBHUKaMH, Yy4YaCHUKaMHU SKHUX BOHH
SBIISTIOTBCSL.

CyyacHa iHHOBaIiiiHa iH(MpacTpyKTypa 34aTHA 3a0e3mednTH e(PEKTHBHE BUKOPHCTAHHS
BITYM3HSIHOTO HAyKOBO-TEXHIYHOTO IMOTEHILIANy, MiJBUIIUTH KOHKYPEHTOCIPOMOXKHICTh €KOHOMIKU
KpaiHM Ta 3aXUCTUTH HaIlIOHATBHY O€3MeKy AepKaBH.
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KaHouoam 1opuouyHux HayK

ITPOBJIEMH 3ACTOCYBAHHSI CYBPOT AIIIL ITPAB KPEJIUTOPA
MAMHOBOMY IHHOPYYUTEJIIO

CyOporariisi mpaB KpeauTopa MaiHOBOMY IOPYYHTENIO0 € CaMOCTIHHHM BHIOM CyOporaiiii,
nepeadayeHoi MBUTFHUM 3aKOHO/IaBCTBOM, IO BiJPI3HSETHCS BiJl IHIIMX BUJIB CyOporarii 3a CBOIMH
yMOBaMHU Ta Haciijakamu. Tak, mijcTaBoio cyOporailii mpaB KpeIuTopa MaHOBOMY MOPYYHTEIIO €
BUKOHAHHS HUM OOOB’S3Ky OOp)KHHMKA Tepes] KPeIuTOpOM. 3 I[bOTO MPUBOAY B HAYKOBHUX Ipallsx
PO3PI3HIIOTh BHKOHAHHS 3acTaBOJABIEM (MaWHOBHM IMOPY4YUTEIEM) OOOB’SI3KYy OOpKHHKA 3a
OCHOBHHMM 3000B’sI3aHHSIM 1 BMKOHAHHS HUM CBOTO OO0OB’sI3Ky 3a J0roBopoM 3actaBu. Ilepmie €
MpaBOM 3aCTAaBOJABIA 1 SK OJWH 13 BUNAAKIB cyOporamii migmamae mig miro m. 4 4. 1 cr. 512
[usinsHOTO KOAEKCY Ykpainu (mani — [IK Ykpainn) [1]. HacmigkoM Takoro BUKOHAHHS € TIEpeXia 110
HBOTO IpaB KPEAUTOpPa 32 OCHOBHUM 3000B’S3aHHSM, IO aX HISK HE IOB’A3aHE 3 BUKOHAHHSIM
3abe3neuyBagbHOrO 3000B’si3aHHA. llepexin mpaB 10 3acTaBoAaBus (MaiHOBOTO MOPYYHTEINS)
MOB’SI3aHUM 3 BUKOHAHHSAM HHM SK TPETbOIO OCOOOK OCHOBHOTO 3000B’S3aHHS 3a OOpKHUKA.
BukonaHHs X 3acTaBojiaBlieM (MailHOBMM MOPYYHTEIEM) CBOrO OOOB’A3KYy 3a JOTOBOPOM 3aCTaBH
MOJIATa€ y HaJaHHI KPeIUTOPOBI MpaBa 3BEPHYTU CTATHEHHsI Ha CBO€ MaiHO. Take BUKOHAHHS HE €
mijictaBoo s cyOporaumii. 3acraBojaBens (MailHOBUIT IMOpYy4YHTENIb) BHKOHYE HE OOOB’S30K
OOpKHWKA, a CBiI 000B’s30k. HacmigkaMu Takoro BWKOHAHHS € TIPUIIUHEHHS OCHOBHOTO
3000B’s13aHHSI, MPABO Ha perpec A0 OOp)KHUKA, BUKOHAHHS 3000B’S3aHHS SKOTO 3a0e3MedyBaocs
3aCTaBOI0 MaifHa 3acTaBojaBIls (MailHOBOTo mopyuutens) [2, c. 124-125]. Okpemi BueHi, 3arajiom,
HiATPUMYIOUM BKa3aHUHM MiJXiJ, BIAMIYAIOTh, IO B PE3yJbTaTi 3B€PHEHHS CTATHEHHS Ha 3aCTaBJICHE
MaiHO MiX 3aCTaBOJABLEM i OOPKHMKOM BHHMKAE 3000B’s13aHHs 3 Oe3MifcTaBHOrO 30araueHns [33,
c.27]. Tlonmpu Te, 1m0 PO3MEKYBaHHsS HACTIJKIB BUKOHAHHS MaWHOBUM IOPYUYHUTETIEM OOOB’S3KY
OOpKHHKA Ta 3BEPHEHHSM CTSATHEHHS Ha MPEIMET 3aCTaBH, HA HAIlle MIEPEKOHAHHS, € METOI0JIOTIYHO
MpaBUJILHUM, 3aKOHOJIaBeIlb MOJAEKYAHN BiJACTyMae Bix Hboro. Tak, 4. 2 cT. 11 3akony Ykpainu «IIpo
imoreky» [4] mependadae, MO y pas3i 3aJOBOJICHHS BUMOT iMOTEKOEpKATEIS 3a PAXyHOK MpeaMeTa
IMOTeKH MalHOBUN moOpyuuTedb HaOyBae mpaBa KpeauTopa 3a OCHOBHUM 3000B’S3aHHSM,
BCTAQHOBJIIOIOYM B TaKWil CIOCIO Tepexiy MmpaB KpeauTopa B TopsaAkKy cyOporamii. Tomy s
3a0e3MeyeHHs] €JHOCTI MPAaBOBOTO PETYIIOBAHHS Ta OJHAKOBOCTI MPaBO3aCTOCYBAHHS CIiji BU3HATH
MiICTaBOIO CyOporariii mpaB KpeaguTopa MaiHOBOMY MOPYYUTENIO0 | BUKOHAHHS HUM 3a0€31eUeHOro
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3aCTaBOIO 3000B’sI3aHHS, 1 3B€pHEHHS CTATHECHHS HA 3aCTaBJIEHEe MaliHO. Y 3B’S3KY 3 UM IPOIOHYEMO
ct. 583 IIK VYkpainu [1] TOMOBHUTH YAaCTHHOIO YETBEPTOI0 TAKOTO 3MICTY: «V paszi 3adosonenms
BUMO2 3aCcmasodepicamens 3a paxyHoKk npeomema 3acmasi. 00 MAuHO8020 NOPYYUMes nepexooams
V nOpsOKy cybpoeayii npasa kpeoumopa 3a 0CHOBHUM 30008 "S3AHHAMY.

Takoxx moTpeOye BUpINICHHS NHUTAHHS: YW JOMYCKAEThCS CyOporaiis MpaB KpeauTopa
MaifHOBOMY TMOPYYHUTENs MpH YaCTKOBOMY BHUKOHaHHI OCTaHHIM 000B’s3Ky OopkuHuka? Cymosa
NPaKTUKa, SIK MPAaBHJIO, CBIAYUTH MPO BIJICYTHICTH YMOB JJIsl MEPEXOy MpaB KPEOUTOpa B TAaKOMY
Bunaaky. s mipTBepmkeHHs mpuBenemo Taky crnpaBy. Mik AKDB «bpox6iznecbank» Ta TOB
«IuBectunifina OymiBenbHa KommaHis» OyB yknaaeHwii KpemutHmii noropip. Y 3a0e3nedeHHs
BUKOHaHHS 3000B’s3aHHs 3a Kpemutnum nporoBopom Mikx OCOBA 3, OCOBA 4 Tta AKbB
«bpokOizHecOank» OyB ykianeHuil J[oroBip 3acTaBW, MPEAMETOM SKOTO OYyJIO HEpyxoMe MaiHO:
kBaptupa AJI[PECA 1, ska Hanexutb OCOBA 4, ta kBaptupa AJ/IPECA 2, sxa HamexuTs
OCOBA_3. 3rigno 3 . 3 JloroBopy 3acTaBu CTOPOHU OIIHKIIM IIei ToTOBIp 3actaBu B cymi 1 054 828
IpH. 3 METOI HEIOMYUICHHs 3BEPHEHHs CTATHEHHs Ha 3actaBieHe MaiiHo, OCOBA 3 cmatuna Ha
kopuctb AKB «bpokobizaecOank» 1 054 828 rpH., mpusHadeHHs miaatexy: «Oruiata MOBHOI CyMH
3rigHo 3 jmoroBopom 3actaBum Bim 01.10.2002, peectpaniiianii Homep 3782, BIiAMOBIIHO A0 M. 3
6oproBux 30008B’s3aHb». Cya, BinMoBisitoud B 103081 OCOBA 3 npo CTSATHEHHS KOIITIB, BUXOAMB 3
TOT0, III0 CTAHOM Ha MOMEHT ILIaTeKy OOpKHUKOM He OyJI0 BUKOHAHO 00OB’SI3KY IIOAO0 MOBEPHEHHS
kpenuty y posmipi 5 198 700 rpH., BiACOTKIB 3a KopucTyBaHHs KpenutoM | 438 162,58 rpH. Ta
3 853 91 rpH. meHi, a BChOTO TpomoBUX 3000B’s13aHb Ha cymy 7 022 253,58 rpH., TOMy ToramieHHs
OCOBA_3 vactunu 3000B’s13aHb Ha cymy 1 054 828 rpH. HE € MiACTaBOIO IJIS 3aMiHHU KpEIUTOpa y
KpEAUTHOMY JTOTOBOpi. Jluile y BUMaAKy BUKOHAaHHS 3000B’si3aHb y moBHOMY 00cs3i 1o OCOBA 3
MOKE TEpeHTH TMpaBO BUMOTH 32 UM JOTroBOpoM [5]. Xoya B LbOMY BHIAAKY Ma€ MICIE AEII0
HEBUTIJJHE CTAHOBMILE MaifHOBOTO IMOPYYHUTENs, SKUH MepelaHuM y 3acTaBy MaiiHOM 3abe3mneuye
BUKOHAHHS OCHOBHOT'O 3000B’SI3aHHSI JIMIIE YaCTKOBO, OJIHAK CJiJ] BHU3HATHU, WIO PIMICHHS CYAY
IPYHTYETbCS Ha HOpPMax YMHHOIO 3aKOHOJABCTBa. Tak, BiAMOBiAHO A0 4.5 cT. 20 3akoHy Ykpainu
«IIpo 3actaBy» 10 TpeThOi 0OCOOH, SIKA 3A00601bHUNA 8 NOGHOMY 00CA3I BUMOTH 3aCTaBOJIEpKaTes,
NEePEeXOAUTh Pa30M 3 MPABOM BUMOI'M 3a0e3leueHa HEl 3acTaBa y BCTAHOBJICHOMY 3aKOHOJIAaBCTBOM
nopsiaxy [6].

BukoHaHHA MailHOBUM moOpy4HTelneM OOOB’s3Ky OOpXHMKa, SK INpaBWIO, IOB’s3aHE 13
CIUTATOI0 TPOIIOBUX KOIITIB Ta MOXE€ MOTATTH 3a COOOI0 JOJAaTKOBI BUTPATH. 3 I[OTO MPHUBOIY
BUHUKA€ MUTAHHS: Y1 MOKE€ MalfHOBHI IOPYUYUTENb BUMAaraTH BiJl OOp>KHUKA CIUIATUTH CyMy OOpry,
CIUTAY€HY KPEIUTOPY, 3 YPaXyBaHHSIM BCTAHOBJICHOTO 1HAECKCY 1H(DIIALIT 32 BECh Yac MPOCTPOUCHHS, a
TaKOK TPH MPOLEHTU PIYHUX BiJ] CIUIAYEHOI CYMM Ta, KPiM TOTO, BIJIIIKOyBaHHS 30UTKIB, 3aBIaHUX
BHACJI/I0K BUKOHaHHS 000B’s3Ky OopykHMKa. CynoBa MpakTHKa 3 [IbOTO MUTAaHHS € HEOJAHO3HAYHOIO
Ta 1HKOJHM TPUXOJUTH JO CyNEepeuwInBUX BUCHOBKIB. Tak, JloHeNpKU anensiiiHuil rocrnogapcbKuit
CyJl BCTAaHOBMB, 1110 CyJ MepUIOi 1HCTAHIii MPABOMIPHO 3a/I0BOJIBHUB BUMOTH T0O3HMBayda (MaifHOBOTO
NOPYYMTENs) MPO CTATHEHHS 3 BiAmMOBigaua (OOp>KHMKA) CyMH, IMEpPepaxoBaHOI 3a KpPEeIUTHUMHU
3000B’s13aHHsIMH Depmepcbkoro rocnogapersa «Komoc» nepen 6ankoMm (kpeautopom). Kpim toro,
CyZI0Ba KOJIeTisl anessiiHol 1HCTaHLIi MoroAuaachk 3 BACHOBKOM CyJy MepIIoi 1HCTaHLii Ipo Te, 110
HE MIAAraloTh CTATHEHHIO 3 BiANOBIAa4Ya 1HGUISLIMHI HapaxyBaHHS y cymi 258 rpH. 05 Kom., OCKUIbKU
MDK [03MBaYeM $IK MalHOBMM IOpy4YUTENEeM, BIJAIMOBiaueM $K OOpKHMKOM 3a KpPEAUTHHUMHU
3000B’I3aHHSIMH TIepe]] TPEThOK 0CO000 MEPBUHHO OYJH BIJCYTHI IPOIIOBI 3000B’s13aHHS, B TOH Yac
K OOOB’S3KOBOI0 YMOBOIO 3acTocyBaHHA cT. 625 LK VYkpaiHu € mpocTpouka BUKOHAaHHS came
rpoIIoOBOro 3000B’s3aHHs [7]. Jlo MPOTHIIEKHOTO BHUCHOBKY MPUXOAMTH KOJIETIS CYAJNIB CYIOBOL
najaTH y UMBUIBHMX clipaBax AmnessiiiiHoro cyny ABToHoMHOI Pecny6niku Kpum, sika BBaxkae, 110
MaHOBHII MOPYYUTENF MA€ MPABO BUMOTH 1 HA CTATHEHHS MPOIIEHTIB BiJI MPOCTPOUYEHOI CYMH, TOMY B
il yacTHUHI pILIEHHA CYJy CIJiJ CKacyBaTH Ta YXBAJUTH HOBE PO 3aJ0BOJICHHS MO30BY B LI
yacTuHi [8]. BBaxkaemo, 1110 Taka po301KHICTh TOBUHHA OyTH YyCYHEHA Ha KOPUCTh OCTaHHBOI MO3HIII],
ajle Ipu IbOMY JIOTPUMAHUN OJHAKOBUH MiAXiA SK s MalHOBOIO HOPYYMTENS 3a JOTOBOPOM
3acTaBH, TaK 1 ISl IOPYYUTENIS 32 JOTOBOPOM MOPYKH.

TakuMm 4MHOM, TMEpexia MpaB KpeAUTOpa MAaWHOBOMY IOPYYUTENIO0 BHACIHIIOK BHKOHAHHSA
OCTaHHIM O00O0B’s13Ky OopskHMKa BiamoBigHO 10 1.3 4.1 cT.512 K Vkpainu € ogHuM 13 BUIIB



cyoporamii. Ilpu mpomy cyOporamii mpaB KpeauTopa MaWHOBOMY TIOPYYHTENIO 3a CYO €KTHUM
CKJIaZIOM, YMOBaMH CJiJ BIiAPI3HATH BiA IHIUX cyOporamid, mnependadyeHuX HUBUIBHUM
3aKOHOJJaBCTBOM, HacamIiepes] BiJ cyOporaiii mnpaB KpeauTopa MOPYUYHTENI0. 3aXUCT IHTEpEeCiB
MAHOBOTO TIOPYYMTENISI Ma€ OXOIUTIOBATH MOJKJIMBICTh BIIIIKOIYBaHHS BTpaT, 3yMOBIICHHX
BUKOHAHHSAM OOOB’S13Ky OOp>KHHMKA, IMPOTE HE MOBHHEH OOMEXYBAaTUCh NEPEXOJIOM JI0 HHOTO MpaB
KpenuTopa.
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Cepoeuna Ipuna Jleonioiena,
acucmenm Kageopu YyusiibHO20 NPasa ma npoyecy
XmenvHuybko2o yHigepcumemy ynpasiiHus ma npasa

CYJIOBUM 3AXUCT OCOBUCTUX HEMAWMHOBUX IPAB THIINX YJIEHIB
CIM’i TA POIUYIB

OpHi€I0 13 BaXXJIMBHUX MPOOJEM B Haylll Ta MpakTHLl CIMEHHOro mpaBa BHUCTYIMae mpodiema
3aXUCTy ciMeWHUX mpaB. OCKUIbKH, SIKIIO MPOTOJIOIIEHE 3aKOHOAABIIEM Cy0’€KTHBHE IpPaBO HaJaHE
YIIOBHOBaXKeHii 0c001 He 3a0e3neueHe Bij MpaBONOPYIIEHHs HEOOX1THUMU 3aC00aMHU 3aXHCTY, BOHO €
JIMIIE «JIeKIapaTUBHUM mpaBom» [1, . 104].

3axucT ciMeHHUX MpaB 1 OXOPOHIOBAHUX 3aKOHOM IHTEPECIB € OJIHIEI0 3 HAHOLIbII BaXkIMBHX
rapaHTiil ICHyBaHHsI IIUX NpaB Ta iHTepeciB. Lle 00ymMoBI€HO TUM, 11O MpaBa Ta IHTEPECH Y Oy Ib-AKii
cdepl CyCHUIBHOTO KUTTS HE 3aBXAU 3IIHCHIOIOThCA Oe3nepernkonqHo. Ha 3aBani peanizaiii mpas
0coOM HalyacTillle cTae HEempaBOMIpHA MOBENIHKA 3 OOKY IHIIUX 0Ci0, a 1HKOJIM MoTpeda y 3aXHCTI
3YMOBJIIOETBCS KOJII31€10 MPABOMIPHUX IHTEPECIB APYKHMHHU, YOJIOBiKa, OaThKIB, MITEH, 1HIINUX YICHIB
cimM’i Ta poauuis [2, c. 62].

CimeiiHe 3aKOHOAABCTBO PETYJIIOI0YM KOHKPETHI CIMEWHI MPaBOBITHOCUHM, HE JIUIIIE 3aXUIIIA€
CIM’I0 B LJIOMY, ajie i IPUCBSYY€E 3HAUHY YBary 3aXMCTy NpaB Ta 1HTEpPECiB IHIIUX WIEHIB ciM’1 Ta
poauuiB, a came: nina, 6adu, npanina, npabadu, Oparis, cecTep, MauyXu, BITYUMa Ta 1HIIUX. (pO3ALT 5
CK VYxkpainn). i cy0’ekTH OTpUMYIOTh LUK KOMIUIEKC MPaB, sIKI BOHU PEaTi3yIOTh IIOAO0 CBOIX



BHYKIB, TIPaBHYKIB, OpaTiB, cecTep, MaadepKd, MacCMHKAa Ta IHIUX. {7 HaneXHOro iX 3MIMCHEHHS
3aKOHOJaBellb nepeadayae MOXKIUBICTh 3aXUCTY IIPaB, 110 € HEB1 €MHOIO CKJIQJOBOK MEXaHI3MY iX
peamizanii. Tak, iHmi wieHn ciM’i Ta poaudi OTPUMYIOTh HACTYIHI mpaBa: 06aba i Ji MarTh MpaBo
3BEPHYTHUCS 3a 3aXMCTOM TIpaB Ta IHTEPECIB MAJOJITHIX, HEMOBHOJITHIX Ta TOBHOJITHIX
HENpale31aTHUX BHYKIB JI0 OpPraHy OIIKM Ta MIKIyBaHHSA abo J0 cyay Oe3 CHelialbHHX HE Te
nmoBHOBaXkeHb (4. 2 cT. 258 CK Ykpainn); cectpa, OpaT, Mauyxa, BITYUM MAIOTh MPABO 3BEPHYTHUCS 32
3aXUCTOM IIpaB Ta IHTEPECIB MAJOIITHIX, HEMOBHONITHIX Ta TOBHONITHIX HEMpale3JaTHUX Opartis,
cecTep, TMacWHKa, Maa4epKd 0 OIKKM Ta IKIyBaHHA abo 10 cyay Oe3 cherialbHUX He Te
nmoBHOBaXkeHb (4. 2 cT. 262 CK Ykpainm)[3].

B miteparypi BHUIIISAIOTH HACTYIHI CIIOCOOW PETYIOBAHHS B3aEMOBITHOCHH MK 1HIIUMH
yieHaMd CciM’i Ta poauuyamu: JOTOBIpHHIA, TOOTO mependadae BpEryITIOBaHHA KOHQIIKTIB 1
KOMIUIEKCHE BHPILIEHHS MUTAaHb NP0 4Yac, MEpPIOJUYHICTh CIUIKYBaHHA 3 BHYKAaMH, NpaBHYKaMH
TOIIO; TT03aCyJOBHI, TOOTO Yepe3 OpraHM OIMIKH Ta MIKIYBaHHS, CYAOBUH, TOOTO HUISIXOM 3BEpHEHHS
1o cyay [4, c. 394][5,¢c. 759].

HaiteexTuBHimow ¢GopmMoro 3axucTy € cyaoBuil 3axuct. Bimnmosimno mo 4. 10 ct. 7 CK
VKkpaiHU KOKeH YYaCHUK CIMEHHHX BiJTHOCHH Ma€ MpaBo Ha CyA0BHH 3axucT[3].

SIKmo 3BEpPHYTHCH 10 CTAaTHUCTUYHOI iH(popMarii, cepelq pO3MNISHYTUX IHMBUIBHUX CIPaB
MMO30BHOTO MpoBapKeHHs 32 2014 pik, K 1 B MONepeaHi 3BITHI Mepioind, 3HAYHY KUIBKICTh CTAHOBJISATh
CTIOpH, 10 BUHUKAIOTH3 CiMEHHUX mpaBoBigHOCHH (217,3 THC., a60 32,4 %)[6]. Takoxx KUIBKICTH
CIpaB, L0 CTOCYIOThCS MEPEIKOJ y peasizalii npaB Ha BUXOBAaHHsS Ta CHIJIKYBaHHSA MDK 1HIIMMHU
YjieHaMH CiM’1 Ta poAMYaMH 3a OocTaHHI 5 pokiB 30unbmmIace. Tak y 2010 pomi Oymno 286 pimeHs
CyZly TepIoi iHCTaHIii y 1uX KaTeropisx copas, y 2011 pori 1 kinbKicTh craHoBwia 313 copas, y
2012 pomui — 371 cnpaswu, y 2013 poui — 480 cnpas, y 2014 — 418, a Takox craHoM Ha 1 jumas 2015
poky — 217 cmpas [7].

VY cr. 18 CK VYkpaiHu BU3HAu€HO CIIOCOOM 3aXMCTy LMBUIbHUX mpaB. 3.M. PoMoBchka mif
MOHATTSAM CHOCIO 3aXMCTy pO3yMi€ KOHIIEHTPOBAaHMM BHUpa3 Mipu [JEpXKaBHOIO IPHUMYCY, 3a
JIOTIOMOTOI0 SIKOTO JUIsi O0coOM, MpaBO YW I1HTEpec SKOI MOpYLIEHI, HacTae Oa)xxaHW MpaBOBHM
pe3ynbTat [2, C. 66]. Bkazanuii nepemnik crnoco0iB 3aXUCTy CIMEHHHX MPaB HE € BUUCPITHUM, TOMY CYJ
MOY€ 3aCTOCOBYBATH i iHIII criocoOu [8, c. 72]. [ns 3axucTy mpaB iHIIMX WICHIB CiM’T Ta pOIU4iB
BapTO 3BEPHYTH yBary Ha HacTYIHI CIOCOOM 3aXUCTy: NPUIIMHEHHS MPAaBOBIIHOMIEHHS; TPUITUHEHHS
Ii#, sIKI MOPYIIYIOTh CIMEWHI MpaBa; B1JHOBJIEHHS MPABOBIJHOLICHHS, SIKE€ ICHYBaJIO 10 MOPYIICHHS
IpaBa; BIJMIKOAYBAaHHS MarTepiajibHOI Ta MOpaJIbHOI IIKOJM, SKIIO Iie nependaudeHo, Konaexcom,
JIOTOBOPOM; BU3HAHHS HE3aKOHHUMM PIlIeHb, I1i 4 0e3/1IbHOCTI OpraHy Aep KaBHOI B, OpraHy
Bi1agu ABTOHOMHOI Pecmy6nmiku Kpum abo oprany MiclieBOro camMoBpsAyBaHHs, iX MOCAJOBHX 1
CITy00BHX 0CI10.

BigmoBigHo nmo 4.1 ct. 18 CK VkpaiHu kokeH y4yaCHUK CIMEMHHX BiTHOCHH, SIKHH JOCAT
YOTHPHALATH POKIB, Ma€ MpaBo Ha Oe3mocepeIHeE 3BEPHEHHS JI0 CY/Ay 3a 3aXHCTOM CBOTO ITIpaBa Ta
iHTepecy. [Hmn wieHu ciM’i Ta poaudi MarTh MPaBO 3BEPHYTUCS 3a 3aXUCTOM IpaB Ta IHTEPECIB
JTUTUHU JI0 Cyqy 0€3 CremialibHuX Ha T€ MOBHOBaxeHb (4. 2 cT. 258, u. 2 cT. 262 CK VYkpainn). Lle
O3Hayae€, M0 Ui NPEACTAaBHUITBA IHTEPECIB TUTMHU Yy CyAl iM He NoTpiOHO MaTH mpu cobi
JOBIPEHICTh YX OY/Ib-5IK1 1HII JOKYMEHTH, SIK1 MIATBEPIKYIOTh IXHI TOBHOBAaYKEHHSI.

Jlesiki HAYKOBIIl TPakTyIOTh TaKHi 3aKOHOAABYMN MIiAXiJ SK PI3HOBUA 3aKOHHOTO
NpeICTABHUITBA 1 TIOCHIaeThest Ha 4. 3 T 242 11K Vkpainu [9]. 3akoHHE MpenCTaBHUIITBO OATHKiB
(YycuHOBIIIOBauiB), 3 OJHOrO OOKY, Ta 6alu, Aiga — 3 ApPYroro, Npu 3a0e3MeueHH] MpaB Ta IHTEPECiB
JITeH Ta OHYKIB BIJIMOBIAHO XapaKTePU3y€EThCS ICTOTHUMH BIAMIHHOCTSIMU. 3aKOHHE MPEJICTABHUIITBO
1HTEepeciB MAJIOJIITHIX 1 HEMOBHOJITHIX AiTel 3 00Ky OaThKiB (YCHMHOBIIIOBaUiB), a TAKOX OIIKYHIB Ta
MIKJIYBAIBHUKIB 3 TOYKH 30pY LIMPOTH MOXJIMBOCTEH Mae yHIBepCaJbHHI XapakTep. 3aKOHHE
NPEJCTaBHUITBO 3 00Ky 0abu, [i1a CTOCOBHO CBOiX BHYKIB OOMEXYETHCS MOXIIMBICTIO 311HCHEHHAM
Mip 3axHCTy (IJISXOM 3BEPHEHHS 10 CyJy a00 OpraHy OIMIKHU Ta MIKJIyBaHHS) Ta CaMO3aXMCTy iX MpaB
ta iHTepecis [10, €. 182].

3Bakarouu Ha Te€, MO CYJOBHM 3aXUCT OCOOMCTHX HEMaWHOBHMX Ta MAWHOBHUX TPaB 1HIIUX
YjIeHIB CiM’1 Ta BUCTyNa€ K Hale(EeKTUBHIIIMN Ta HAUMOMIMPEHIMUI crocid 3axucTy, BU3HAUUMO



HOro K JiSUIBHICTH CyIy CIpsIMOBaHA Ha PO3IJISA] CIpaB II0J0 3aXHUCTy MOPYIIEHUX, HEBU3HAHUX,
OCTIOPIOBAaHUX CIMEMHUX IpaB IHIIKX YIEHIB CIM’1 Ta pOIUYIB Ta iX CIIpaBeAJIMBE BUPIIICHHS.
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Cnooooanwk Cepeiii,
KaHouoam 1opuouyHUx HayK

ITPOBJIEMHI ACHEKTH ITPUITMHEHHSI TIPABA BIACHOCTI HA YACTKY B
OB’EKTI HEPYXOMOI'O MAMHA 3 KOMIIEHCALIEIO i BAPTOCTI

OpHuM 3 HAaHOUIBII JTOCHI)KYBaHUX 1HCTUTYTIB IIUBUILHOTO MPaBa € IHCTUTYT MpaBa BIACHOCTI.
HaiiGinpim miHHuMHU 00’ €KTaMu TipaBa BIACHOCTI TPAAUIIIHHO BU3HAIOTHCS 3€MIISl Ta HEPYXOME MAMHO.
BianoBigHO, HOPMH, SIKI PETYNIOIOTH BIJIHOCHHHM BJIACHOCTI IIOJ0 HEPYXOMOTO MaiiHa 3aiiMaroTh
0CO0IMBE MICIIE Y IIUBIILHO-TIPABOBOMY 1HCTUTYTI MpaBa BIACHOCTI.

O0’eKkT HEpYXOMOTro MaifHa MOJKE HaJeKaTh Ha MpaBi BIACHOCTI HE JIMIIE OJHIN, a W KUTBKOM
ocobam. Taka BIacHICTh, SK BiIOMO BITHOCHUTBLCS B JO KaTeropii crmiJibHOi BiacHOCTI. lluBiapHUN
KOZIeKC YKpaiHu mepemdavyae JBa PIi3HOBHIM CHUIBHOI BJIACHOCTI — MPaBO CIUIBHOI YacTKOBOT
BJIACHOCTI Ta MPaBO CIIJILHOT CyMICHOI BJIACHOCTI.

KosxeH yyacHHK CIIJIbHOT YaCTKOBOI BJACHOCTI Ma€ 4iTKO BU3HAUEHY «i/€albHY» YacTKy B MpaBi
BJIACHOCTI Ha CIUJIbHE MaifHO (HAINPHUKIIAJ OJTHOMY CITIBBJACHUKY HAJICKUTH 3/5, 1BOM iHIIHMM 110 1/3
YacTIi ympaBi CHUIBHOT BIACHOCTI Ha JKWJIMHA OyIWHOK, aBTOMAIIWHY). Y CHUIBHIA CyMicHIH
BJIACHOCTI 1 YYaCHUKM HE MAIOTh HAaIlepe]] BH3HAUCHHX YaCTOK, alie TYT Ji€ MPE3yMIIIIisl piBHOCTI
9JaCcTOK CIiBBJIACHUKIB [1].

Biamosimno no wactuH 1, 2 ctarti 364 11K Ykpainu crmiBBIIacCHUK Ma€ MpaBoO Ha BUALT Y HATYpi
YJaCTKH 13 MaifHa, 10 € y CIUIbHIM YaCTKOBIH BIIACHOCTI.

Slkmo BUALT y HATYpi YacTKH 13 CHUIBHOTO MaiHA HE JOIMYCKAETHhCS 3TIHO 13 3aKOHOM abo €
HEMOXJIMBUM, CIIIBBJIACHHK, KM Oakae BUALTY, Ma€ MPaBO HA OJIEP>KaHHS BiJ IHIIMX CIIBBIACHUKIB
rpoIIoBoi ado 1HIIOT MaTepiaabHOT KOMIIEHCAIlll BAPTOCTI HOTO YacTKH.

KommieHcaris criiBBIaCHUKOBI MOXe OyTH HaJaHa JIUIIE 32 HOTO 3roJI010.
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[IpaBo Ha YacTKy y MpaBi CHiJIbHOI YaCTKOBOI BJIACHOCTI y CITIBBJIACHHKA, SIKUA OTPUMaB TaKy
KOMIIEHCAIIiI0, IPUITUHAETHCS 3 AHA ii oTpuManus [2].

[TpunuHeHHs1 TpaBa BJIACHOCTI € a0CONIOTHA W OE3MOBOpPOTHA BTpaTa MPAaBOBOTO 3B’A3KY MIiX
BJIACHUKOM 1 HaJIS)KHOIO HOMY Ha IpaBi BIACHOCTI Piuyio, YHACTIAOK Jii YA HACTaHHS PI3HOMaHITHHUX
IOpUINYHUX (PaKTiB (IIPABOYMHIB, PILICHb CYAYy, IOPUAWYHUX YUYHHKIB, MOAINA, HEMPABOMIPHHUX il
YYaCHUKIB LUBUILHUX MPABOBIIHOCHH, MPAaBOMIPHOTO BUKOPUCTAaHHS Ta CIOKHBAaHHS MaifHa TOIIIO)
[3].

B 3anmexHOCTI BiJ HACHiAKy [0 SKOTO MPU3BOJIATH MiACTaBH MPUIUHEHHS CHITBHOI YaCTKOBOI
BJIACHOCTI, BOHM MOYTh OyTH MOiNIEHI Ha Ti, IO MPUIHHSAIOTH JHIIE CyO €KTUBHI MpaBa CHIIBHOI
YacTKOBOI BJIACHOCTI Ta Ti, [0 OAHOYACHO MPHUIHMHSIOTH Cy0’€KTHBHI IMpaBa Ta MPaBOBUU PEXUM
CHUIBHOT YaCTKOBOI BiacHOCTI. [Ipy 1bOMY JIesIKi IMiJICTaBU MAIOTh BapiaTUBHUI XapakTep 1 3aJIe:HO
B1JI KOHKPETHUX OOCTaBUH MOXYTh MIPUIUHATH a00 Cy0’€KTHBHI IIpaBa CIIJIbHOT YaCTKOBOI BJIIACHOCTI
a00 0JTHOYACHO 3 MPaBaMHU IIIe | BiMOBIAHUI MPaBOBHIA pexkum [4].

VY BUMaJIKy KOJIU MOBa iijie Mpo NMPUIHHEHHS MpaBa BIACHOCTI HA YaCTKY B 00 €KTI HEPYXOMOTO
MaifHa 3 KOMIEHcali€r i BapTOCTi, OJHOYACHO 3 CYO’€KTHBHMMHU NpaBaMH CIIUIBHOI YaCTKOBOI
BJIACHOCTI IPUIHUHSAIOTHCS 1€ ¥ B1IMOBITHHUM TPABOBUIl PEXKHM.

Uactuna 3 crarti 3 3akony Ykpainu «lIpo aepxkaBHY peecTpariilo peuoBUX MpaB HA HEPYXOMeE
MaifHO Ta iX OOTshKeHb» IMependadae, IO MpaBa Ha HEPYXOME MaWHO Ta IX OOTSDKEHHS, SKi
MiJUIATAI0Th JIEp)KaBHIA peecTparlii BiIMOBITHO 10 I[LOTO 3aKOHY, BHHHKAIOTH 3 MOMEHTY TaKOi
peecrtpariii [5].

AHai3yl0uM HaBeJCHY HOPMY CIiJ 3BEpHYTH yBary Ha BCTAHOBIJIEHHS MOMEHTY NPHUITHHEHHS
MpaBa BJIACHOCTI Ha YacTKY CITIBBJIACHUKA B 00’ €KTI HEPYXOMOTO MaifHa, KUl OTpHUMaB KOMIIEHCALIIO
BapTOCTI CBO€i YacTKU. Y HaBeJEeHI HOpPMiI MOBa iJe JHIIE NMPO MOMEHT BHHUKHEHHS IpaBa
BJIACHOCTI, a 00 MOMEHTY NPUIMHEHHS MpaBa BJIACHOCTI HIYOTO HE 3a3HAYEHO.

3rigHo 3 4. 2 cT. 364 LIK VYkpainu npaBo Ha 4acTKy y MHpaBl CHUIBHOI YaCTKOBOI BJIACHOCTI y
CMIBBJIACHUKA, SKUH OTPUMAaB KOMIIEHCAIll0, BAapTOCTI CBO€i YACTKH, NPUIUHIETbCS 3 AHA 1l
orpuManHs. ToOTO HOpMa Iii€l CTATTI BCTAHOBIIOE, [0 MOMEHTOM TPHUITMHEHHS TpaBa Ha YacTKy y
[paBi CHUIBHOT YaCTKOBOI BJIACHOCTI € JIeHb OTPUMaHHS KOMIIEHCAIlil BAPTOCTI YAaCTKH.

BpaxoByroun BHKIQJEHE, Y BHIAAKY HIO PO3TISAAETHCS, Ha HAIIy IYMKY, CIiJl KepyBaTHChH
Hopmamu LIK Ykpainu 1 BiNOBITHO MOMEHTOM NPUIMHEHHS IpaBa BJIACHOCTI Ha YacTKy Yy Mpasi
CIUIBHOT YaCTKOBOI BJIACHOCTI CJ1J BBaXKaTW — JI€Hb OTPUMAaHHs TPOIIOBOi abo0 1HIIOI MaTepiaabHOL
KOMIIEHCAIIil BAPTOCTI YaCTKH, & HE MOMEHT JIep>KaBHOI peecTpallii IpUIUHEHHs MpaBa.
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Xaeponwk 0.0.,
acnipanm XmenpHuybKo2o yHigepcumemy YNpasiiHHa ma npasa

IHOHATTA “BA3A JAHUX” B CYYHACHOMY IIPABI

CyuacHa neranpHa nediHimis 6a3u JTaHUX 3HAWIUIA BiIOOPaKEHHS y 3aKOHOJIABUMX aKTaxX 3
aBTOPCHKOTO TMpaBa OUIBIIOCTI JAepkaB CBITY. Pa3oM 3 1uM, BHACHiZIOK 3aKpilUIeHHS Yy psi
pErioHAIIbHUX 1 MDKHApOAHMX HOPMATHBHHMX akKTiB, 1I€ K BM3HAUYEHHS, B HAyIl Ta MpPaKTHIl MpaBa
IHTEJIeKTYaJIbHOI BJIACHOCTI, OTPUMAJIO CTATyC SKIIO HE YHi(ikoBaHOTO (y 3B’S3Ky 3 OKPEMHUMHU
PO30IKHOCTSIMU SIK CYTHICHOTO, TaK 1 peIaKkLIHHOTO XapakTepy), TO, IpUHANHMHI, OTHOTO 3 6a30BHUX Ta
BU3HaYaJbHUX. Tak, B pamkax €Bpomnelicbkoro Coro3y /i€ OCHOBOMOJIOXKHA Y JOCTIIKYBaHUN HaMU
chepi [upexktuBa 96/9/€C €Bponeiickkoro mapmameHTy Ta Pamgm Big 11 6epesnst 1996 poky mpo
npaBoBy oxopoHy 6a3 maumx® (mam — JupextuBa 96/9/€C), y u.2 cr. 1 sKoi mix 6a3or0 JaHMX
BHU3HAUalOTh 30IpHUK CAMOCTIMHUX TBOpIB, JaHMX a00 IHIIMX MaTrepialiB, pPO3MIIIEHUX B
CHCTEMaTUYHOMY a00 METOJAWYHOMY MOPAAKY 1 JOCTYNHHUX B I1HAMBIAyalbHOMY MOPSAIKY 4epe3
€JIEKTPOHHI a00 1HIII 3acO0H.

Ile >k BU3HAuYEHHsA OCIIBHO BIATBOpPEHE y 3aKOHOAaBCTBI BemmkoOputanii (cT. 3A 3akoHy
«IIpo aBTOpChKE IMpaBo, MpoekTyBaHHs i mateHTU»'O, cT. 3A 3akony «IIpo aBTOpchke NpaBo Ta
peryiroBaHHs npas Ha 6aszu ganux»'l), ®PH (u. 2 cr. 4 3akony «IIpo aBTOpChKE MPaBO Ta CyMikHi
npasa»'?), ®panuii (c1. L-112-3 Koxaekcy inTenexTyanbHoi BaacHocTi®®), Benprii (u. 1 cr. 2 3akony
«IIpo tpancdopmaniro Jupexrusu €C 96/9/€C Big 11 Gepesns 1996 poky y Genbriiicbke mpaso»'?),
Icnanii (u. 1 c1. 1 3akony «IIpo iHKOpmopaiio B HalllOHATBHE 3aKOHOAABCTBO Icmanii JumpekTuBu
€C96/9/€C Bin 11 6epe3nst 1996 poky mnpo mnpaBOBy OXOpOHY 0a3 JaHUX», SKAM BHOCSTHCS
BifnoBiaHI 3MiHM 10 TekcTy 3akony «IIpo aBropchke mpaBo»'®), Jlatsii (m. 3 u. 1 cr. 1 3akony «Ilpo
aBTOpChKe mpaBo» %) Ta inmmx nepxap €Bponelickkoro Coroo3y.

OkpeMo B KOHTEKCTI HaBEJICHHs JieTalbHOI AediHimii 6a3 JaHuX Ha MDKHApOJIHOMY PiBHI (a
TaKOXX 3 METOI0 IMOJAJbIIOr0 BU3HAUYEHHS CYTHOCTI IPABOBOTO PEKUMY OXOPOHHU 0a3 JaHUX) CIif
3rajaTé YTOy IpO TOProBelbHi aClIEKTH MPaB IHTENEKTyalbHOI BIacHOCTi Bif 15 kBiTHs 1994 poky!/
(mami — Yroma TPITIC), yxBaneny B pamkax CBiToBoi opranizamii Toprim. Y. 2 cr. 10 BkazaHoi
VYronu 3akpirnioe, o KOMIUIIALIS JaHuX a0o iHImo1 iHpopMallii B eeKTpOHHIN 4u 1HIIIH GopMi, sKa
3aBJSKU BiIOOpY a00 YMOpSAAKYBAHHIO ii 3MICTY € pe3yJbTaTOM iHTEIEeKTyallbHOI TBOPYOI MisSUIBHOCTI,
OXOPOHSETHCS SIK Taka. Taka OXOpoHA HE TIONMIMPIOETHCS BJIACHE Ha JaHl abo iHdopmariio 1 He
CTOCY€ETbCs OyJlb-SKOTO aBTOPCHKOTO IMpaBa, SIKe BKE iCHye Ha cami naHi abo iHdopmamiro. Lli x
MOJIOXKEHHST JIOCIIBHO 3akpimieHi B cT. 5 JloroBopy BcecBiTHBOI opranizamii 1HTEIEKTyaJlbHOI
BJACHOCTI TPO aBTOPCbKE IMpaBo, MpuUHHATOMY JlumiaomaTuyHOO KoH(epeHuieo 20 rpyaHs
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1996 poxy (mami — Jlorosip BOIB mnpo aBropceke mnpaBo)® Ta u. 1 cr. 1705 JloroBopy
[TiBHiuHOaMepUKaHCHKOi 30HH BinmbHOI Toprismi (NAFTA)Y,

[TeBHOIO MipOIO y3arajJbHIOKYUM 10 HaBeACHUX Ne(iHIMii € BU3HAYCHHS, SKE MICTUTHCS B
m. 3 4. 1 cr. 1 3akony Ykpainu «IIpo aBTOpCchKE mpaBo 1 CyMixkHI TipaBay Bia 23 rpyaHs 1993 poky y
OCTaHHIM Ha chorojHi pemakuii Bifg 5 rpyaus 2012 poky (mani — 3akon Ykpainu Ne 3792-XII), ne
0a3010 JaHUX (KOMMUIAIIEI0 JaHUX) BU3HAYAETHCS CYKYIHICTH TBOPIB, JaHUX a00 OYyIb-sIKO1 1HIIOI
He3aJIeXkHOo1 iH(popMmalii y HoBUIBbHINA (GopMi, B TOMY YHCII — €JIEKTPOHHIHN, Miadip 1 po3TairyBaHHs
CKJIAJIOBUX YaCTHH SIKOI Ta i YIOPSIKYBaHHS € pe3yJbTaTOM TBOPYOI Mpalli, 1 CKJIa0Bl YaCTHHU SIKOT
€ JIOCTYIMHUMH IHIUBITyadTbHO 1 MOXYTh OyTH 3HAWJEHI 3a JIOMOMOTOIO CHEIiaIbHOI MOITYKOBO1
CHCTEMH Ha OCHOBI €JIEKTPOHHMX 3ac00iB (koMm'rorepa) um iHmmx 3aco0iB?’. Take »* BM3HAYEHHS
MIiCTHTBCS y 1. 2 4. 1 cT. 2 3akony Ykpaiau «IIpo po3noBCIOKEHHS MPUMIPHUKIB ayli0Bi3yalbHIX
TBOpiB, (POHOIpaM, BiZeorpam, KOMII'FOTEpHUX IIporpam, 0a3 manux» Big 23 Gepesns 2000 poxy?l.
[Tpu upomy, BU3HaYeHHs 0a3u NaHUX, AK€ MICTUJIOCH Y MEPIINX KUTBKOX peAaKilisix 3akoHy YKpaiHu
No 3792-XI1 Oyno Bkpail TakOHIYHUM: 0a3a JaHWX — 1€ CYKYMHICTh JaHHUX, MaTepianxiB abo TBOPIB y
dopmi, Ky yMTaEe MalIMHA; OTPUMABIIM CBOIO CydacHy (opMy Jyuiie B pemakimii Bin 16 ceprHs
2001 poxky.

B naykoBiii niTepaTypi NPOMOHYIOTHCS 1 JOKTPUHAIBHI MiIXOJH O BU3HAUYEHHS 0a3u JaHUX.
JIntun C.J. y «3aransHOMY BUIJIAI» BU3HAYae 6a3y JaHUX SK «EIMHE, BEITHKE CXOBHIIE JAHHX, SKE
OJTHOKPATHO BH3HAYAETHCS, a MOTIM BUKOPUCTOBYETHCS OJHOYACHO OaraTbMa KOPUCTYBA4aMmu», TOI1
K «3 aBTOPCHKO-TIPABOBOI TOYKH 30py i 0a30i0 JaHUX po3yMmieTbcs 00 €KTUBHA (opma
NPECTAaBICHHS Ta OpraHi3allii CyKyIMHOCTI JaHUX, CHCTEMAaTU30BaHUX TAKUM YWHOM, 100 BOHU Oynn
3HaliIeHi Ta ompaiboBaHi 3a gonomororo EOM»?2. Ilpu 1bOMy, NOBEPTAIOUUCH IO HPHB’A3KH 110
EJIEKTPOHHHUX CHUCTEM 3UMTYBaHHS iHpopMarii sk MexaHi3My 3a0e3MeueHHs TOCTYITYy 10 €JIEMEHTIB,
10 MICTATbCA B 0asi JaHWX, BOHA HE XapaKTepHa, MOMPH HABEJEHY BUIIE MO3MIII0 HAYKOBI, IS
YKpPaiHCBKOTO 3aKOHOJABCTBA y cdepl IHTENEKTyadbHOI BIACHOCTI (IO BIAMOBIZAE CY4acCHUM
MDKHApOJHUM Ta €BPOIMEHCHKUM TEHACHIISIM, K MH 0a4MMO), Ha MPOTHUBAry TUM XK, 3raJyBaHUM
pauie, nojoxxeHusm LK PD.

ToMy BBakaeMo, IO HEAOIIBHO OOMEXyBaTH 00 €KTHBHY (QopMy BTUICHHsS 0a3 JaHUX
BHUKJIIOYHO TaKoO0, 1110 MOKe OyTH 34uuTaHa 3a gornoMororo EOM, morpu 3HauyHy MOIIUPEHICTh caMe
€IIEKTPOHHUX 0a3 JaHMX, OCKUIbKH II€ 3BY)KYE SK MEXi MPaBOBOIO PETYNIOBaHHS, Tak i oOMexye
IpaBa THX aBTOPIB (PO3pOOHUKIB, YHOPSAIHHUKIB) 0a3 JaHUX, L0 BTUIEHI Y BIAMIHHIN BiJl €J1€KTPOHHOL
dopmMi (TenedoHHUI HOBITHUK, HASBHUN Yy BUTIIAII OKPEMOi KHHUTH, 0a3a JaHUX CY/IOBOi MPaKTHUKH,
po3MillieHa B apXiBaxX CyAy TOI0) abo X KOMOIHYIOTH ii 3 MHCbMOBOIO, MEXaHIUHOK (OpMamMH TOIIO
(mopyd 13 apXiBaMH CYZOBO1 MIPAKTHKH, 110 ICHYIOTh Y «i3uuHii» Gopmi 1 30epiratoTbes OLIBII SK 32
50 pokiB poOOTH MEBHOTO CyAy MOKe OyTH CTBOpPEHA MEHIIA 3a 00CSATOM eJIeKTpOHHA 0a3a JaHuX, Y
AKIH MICTATbCS HAaWBaXMBIIII 3 «ICTOPHUYHUX)» PillleHb Ta HAWHOBIIII MaTepiaiu, siKa, 0 TOTO K,
MOKe OyTH BIJITBOpEHA 1 OJIHUM 3 MEXaHIYHMX CHoco0iB). 3 1HIIOro OOKY, B Haylll BUCYBalOTHCA
MIPOMO3UIIiT OB’ sI3aHi 31 3BYKEHHSM CYYacCHOTO OOCSTY MOHATTS 0a3u JaHUX LUTSIXOM BKJIIOUEHHS 10
HBOTO JIMIIE TUX 3 HHUX, IO € EJEKTPOHHMMH Ta MICTATh 1H(OpMaIlito, sSKa HE 3aXUIIAETHCS
aBTOPCHKUM MPABOMZ>,

8 WIPO  Copyright  Treaty = (WCT)  [EnextporHuii  pecypc]. —  Pexum  gocrymy
http://www.wipo.int/wipolex/en/treaties/text.jsp?file_id=295157
% North  American Free Trade Agreement [Enexrtponnmii pecypc]. — Pexum  mocrymy
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Hwpa Baoum Bacunvosuu,
doyenm Kageopu yusiibHo20 npasa
Kuiscvroeo nayionanvroco ynisepcumemy imeni Tapaca llleeuenka,
Kanouoam 1opuoudHuUxX HayK, OOYyeHm

JAEAKI IIMTAHHSA 3ACTOCYBAHHSA ITPEJICTABHUIITBA
JIJIA 3BABE3NIEYEHHS 3JIIHCHEHHSA ITPABA HA 3AXUCT

VY cr. 15 HuBinpHOTO KOACKCY YKpaiHU BU3HAUEHO, 110 KOXKHA JIIOJIMHA MA€ MPABO Ha 3aXHCT
CBOT'O IMBUIBHOTO MpaBa y BUMAIKY HOT0 MOPYILIEHHs, HEBU3HAHHS UM 3allepeuyeHHs. AHaI3 YNHHOTO
3aKOHOJ/ABCTBA J03BOJIsi€ BHUIUIMTH cynoBuil 3axuct (cr. 55 Koucrurymii Ykpaiam, cr. 16 1K
VYkpaian); anmirictparuBauit 3axuct (ctT. 17 LUK Ykpaian); 3axuct HoTapiycom (cT. 18 LIK Ykpainm);
camozaxuct (ct. 55 Koncrutyuii Ykpainu, cr. 19 LK VYkpainum); 3axuct 3a JONOMOTOI0 1HIIMX
IPOMAJICHKHX, JEPKABHUX 1 MDKHApOIHUX OpraHizalliii Ta ix oprasiB. | B ycix mux BUIIaJIKax, HaBITh
IIPU CaMO3aXMCTi, 3aMiCTh 0cOOH, MpaBa AKOi MOPYIIEH], MOXKE JisITH MPEJCTaBHUK.

[IpaBo Ha CyAOBHI 3aXUCT pEAT3yEThCS MUIIXOM BIAKPUTTS TPOBADKEHHS Y CIIpaBi,
MOYaTKOM CYZOBOTO MPOIECY, MPEIAMETOM SIKOTO € 3aXUCT Cy0’€KTHBHOTO IpaBa 4M iHTEpECy, ILIO0
OXOpOHSAEThCA 3aKOHOM. [loku 1el mpolec He po3NoyaTo, HE MOYKHA CKa3aTH, 10 KOHKPETHE MpaBo
Ha 3aXUCT peali3yeThCs JTaHUM CYAOM 1 JaHuUM crocoboM. I[IpaBo Ha cynoBHif 3aXUCT peanizyeTbes
HUIIXOM NPUHHATTS CyAOM pIIIEHHS MEeBHOro 3MmicTy. OCKUIbKU cyA 0e3 MOJaHHS I030BY HE Mae
npaBa CaMOCTIMHO BiIKpUBATH MPOBA/KEHHS Y CIIPaBi, BHHUKHEHHS IILOTO O0OB’SI3KY 3aJICKUTh Bij
TOro, 41 OyJie MaTH MICLIE 3BEPHEHHS 10 CYJy 3a 3aXUCTOM, 4u Oyze MOpYyLIECHUH Mpolec Ha MiJcTaBl
3BEPHEHHS 3aIliKaBJICHOT B CYJOBOMY 3axXHCTi ocoOu abo xk ii mpeacTaBHHMKA, TOOTO IOBHOTO
IOPUJIMYHOT0, KOMIIETEHTHOTO CYIPOBOAY CYZOBOTO PO3IIISLY B IHTEpecax JAOBIPUTEIIS.

3axycT UUBUIBHUX TpaB Yy aJMIHICTPATUBHOMY TIOPSIKY 3IIHCHIOETBCS, TEpeaycCiM,
IIpe3unenrom YkpaiHu, opraHamMu Jep>kKaBHOi BjaJu, OopraHaMu Biagud ABTOHOMHOI Pecmy6iiku
Kpum, opranamMu MiCLIEBOTO CaMOBPSIIyBaHHS, a TaKOX MOCAZIOBUMH, CIy)KOOBUMH 0COOAMHU ILUX
opraHiB. Y BUIIQJKY 3aXMCTy LIMBUIBHUX IPaB y aAMIHICTPATUBHOMY MOPSIKY MOXK€ 3aCTOCOBYBATUCH
Taka (opma, SIK BU3HAHHS HE3aKOHHUMHM PIlIeHHs, 1ii 4u Oe3IisUIbHOCTI MiAMOPSIKOBAHOTO OpTaHy
91 OCOOH.

Horapiyc 3ailicHIOE 3aXUCT IUBUIBHUX MpPaB HUIIXOM YYWHEHHS BHKOHABYOTO HANKCY HA
OOproBoMy JOKYMEHTI Yy BMINaJKaxXx 1 B MOPAAKY, YCTAaHOBJIEHUX 3aKOHOM. BukoHaBuMii Hamumc
HOTapiyca — Iie MIATBEPHKCHHS HOTapialbHUM OPraHOM HAasBHOCTI 3a00pTrOBaHOCTI (TPOIIOBHX CyM
YM MaifHa) 1 pO3NOPSAPKEHHS MPO NPUMYCOBE CTATHEHHsS 3 OOp)KHHMKAa Ha KOPHUCTh KpEOUTOpa Ii€i
3a0oproBaHoCTi. BUkoHaBuMil HaNTUC YYUHSAETHCA HOTAPiyCOM Ha OOProOBOMY JOKYMEHTI.

["apaHTi€ro mpaBa Ha 3aXUCT € MOXJIUBICTb 3BEPHYTUCS 10 MDKHAPOJHMX OpraHizaliil 11010
3aXHCTy MpaB 1 CBOOO JIIOAMHH, SIKIIO BHUYEPIIAHI yCi MOXIIMBI 3acO0M MPABOBOTO 3aXHUCTY Yy CBOIl
nep:kaBi (€BporneicbKuil Cyj 3 IpaB JIOAUHK). BaxkauBo BiJ3HAYNUTH, 110 MPABO HA 3aXHMCT HAJIEKUTh
70 3araJbHOBM3HAHUX NPUHIMITB MDKHAPOTHOTO TpaBa 1 pO3IISLAAEThCS K HEoOXinHa yMOBa
3a0e3neyeHHsl IpaBa Ha CIIpaBeJIMBUNA CyIOBUI PO3IIIAIL.

TakuM 4YMHOM, NpEACTAaBHULITBO 3a0e3leuye YCYHEHHS MEpelKkos, sKi He JI03BOJSIOTh
¢G13UuHIN 44 IOpUANYHIA 0c001 caMOCTIHHO 3/11MCHIOBAaTH CBO€ IPaBO Ha 3axHUcT. BOHO € rapaHTiero
3a0e3neueHHsl 1 3aXMCTy MpaB Ta IHTEpeciB 0ci0, fKi 3 MEBHUX O0’€KTUBHUX NPUYMH MOTPEOYIOThH
kBasli(pikoBaHOi JomomMoru mnpenactaBHuka. Came 3a JONMOMOror MPEACTaBHUITBA MOXIJIHMBA
peamizaniss OUTBIIOCTI MaTepiadbHUX 1 IO HU3KH MpPOLECyalbHUX IMBUIBHUX, a TaKOX JESKUX
HIIINX 32 TaJTy3€BOI0 MPUHAIEKHICTIO Cy0’ €KTUBHUX IpaB 1 000B’A3KIB.

Po3rnsaaroun mpeacTaBHUITBO y KOHTEKCTI MpaBa Ha 3aXUCT CIIiJ] BIA3HAYUTH TAKOX, II0
pOJIb TPENCTaBHWKA Y TMPOIEC] 3AIMCHEHHS IhOTO TpaBa CHOTOJHI 3BOJUTHCS HE JHIIEC O
(bopManbHOrO BUKOHAHHS MMOBHOBAXEHb Yy CYJ1 4YM IHIIOMY OpraHi, a TaKOXX Yy HpPaBOBIAHOCHHAX 3



TpeTiMH ocobamu, ane mependadac BUKOHYBATH TakKi Jii 3 MaKCUMaJbHOI €(GEeKTHBHICTIO,
N0alIMBICTIO 1 BpaXOBYBAaTH O0CTaBUHU, Y SIKMX MPEJACTABHUK 3IHICHIOE CBOT TOBHOBAKCHHSI.

=
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PRELIMINARYAGREEMENTINCONTRACT LAW NOWADAYS: THE PROS AND CONS

Civil contracts do not occur in a vacuum and are not the result of arbitrary social interactions.
Stage contractual regulation is always preceded by a preliminary stage, which can have different
lengths, but the existence of which can not be ignored.

At the present stage of conclusion of the contract may be preceded by a long, sometimes very
long negotiations, during which, as the well-known American law professor Alan Farnsworth says,
"often is not the offer or counter offer for acceptance by the other party, and there is a sequential
process in which agreement achieved in installments over several "rounds” and focused work on a
draft treaty "[1, p. 219].

The preliminary contract is a useful step in the conclusion of important and complex
transactions. It allows you to assign the rights and obligations of the parties to the contract, in those
cases where in the near future they have no chance to make a deal in full.

However, one of the exceptions to the principle of freedom of contract is generally assumed
preliminary contract, despite the fact that the obligation of prior agreement occurs by mutual request
of the parties. In view of these circumstances the preliminary contract referred to the so-called
subjective restrictions on freedom of contract [2, p. 101].

Restriction of freedom of contract in the event of the conclusion of the basic contract under the
terms of the preliminary can be called a very arbitrary due to the fact that the obligation arises from
the will of both parties to the contract. The obligation to conclude a main contract occurs only by the
will of the parties and is based on a voluntary act. In this case, the participant is not forced to sign a
preliminary contract, he willingly accepts the obligation to conclude an agreement on the main
conditions agreed in the preliminary contract must therefore fulfill the obligation arose. From the
usual preliminary contract agreement is different consequences of default, and the restriction of
freedom of contract in this case is reflected in the fact that the interested party has the right to force
the contractor in case of his refusal to sign the main contract.

The meaning of signing the preliminary contract is the need to establish a legal relationship
(pre-commitment) between the parties to the future (primary) of the Treaty when it is impossible to
immediate imprisonment. Consider the grounds of the preliminary agreement: [3].

- Conclusion of the contract depends on the conditions, which have not yet met any of the
parties or both parties;

- Design stage of the negotiation process, fixing the conditions under which the parties have
reached an agreement;

- Consolidation of the ways to enforce the obligations of the conclusion of the main contract,
such as the introduction of one of the parties of the deposit.

The main conditions of the preliminary contract:

- The parties (or one of the parties) the contract is not prepared a complete set of documents
required and the time required for their collection.

- Before The transaction of the need to meet certain conditions (for example, to complete the
process of registration of the property and to receive a certificate of registration of the property, which
is planned to lease);

- One of the parties need time to collect sufficient funds to fulfill the obligations under the
contract (for example, the party plans to take the money in the debt or waiting for the final settlement
of its debtors).



In these cases, a preliminary contract is concluded, which coordinated the most important
conditions for the parties.

The main points on which side you must pay attention to when the intention to conclude a
preliminary contract:

- For failure to fulfill obligations on the conclusion of the main contract for such parties to the
contract can go to court to compel the conclusion of the contract;

- In the contract is fixed price, which can not be changed unilaterally;

- The presence of settlements or the Deposit Agreement, the party at fault in the failure of the
preliminary contract makes a loss in the size of the deposit.

As we can see, a preliminary agreement is an integral part of the negotiation process at the
conclusion of commercial contracts and has a number of advantages for the contracting parties.
However, it should be noted that the conclusion of preliminary contracts should be approached
intelligently and thoughtfully, to make it for you to enter into the important stage of the transaction,
not the cause of financial loss.
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3MAT'AJIbHI 3ACAJIA IIUBLJIBHOT'O MPOLIECY B YKPAIHI

AKTyanpHICTH TEMH JIOCII/DKCHHS 3yMOBJICHA BIJCYTHICTIO YITKOTO BH3HAYEHHS B
3aKOHOJIABCTBI YKpaiHM MOHATTS NPUHIMITY 3MarajibHOCTI Ta YMOB HOro peainisauii, K y pi3HHX
BHJIaX IMBUIBHOTO CYJOUYMHCTBA, TAK 1 B 3aJICKHOCTI BIJI CTaIii pO3TJISAY CIPAaBH CYyJI0M. AHATI3YIOUN
3aKOHOJIaBCTBO YKpaiHM HE MOXHa cKa3aTH, II0 3aKOHOJAaBellb YITKO BH3HAUYAE Jil0 NPUHLHUITY
3MarajbHOCTI B KOXHOMY BHUJ1 CYJOYMHCTBA Ta KOXKHIM IHCTAHIl IUBUILHOrO mpouecy. Takum
YMHOM, CTa€ HE3pPO3yMUIO YM € MPUHIUI 3MarajbHOCTI, 0 3akpiruieHuit B Koncrutyuii Ykpainu,
rapaHTi€ro 3/[1HCHEHHS] IIUBIILHOTO CY/TIOYHMHCTBA.

Haii6inpm gominpHUM, Ha HaIly AYMKY, € Take BHU3HAYEHHS 3MarajbHOCTI - 1€ TMepeayciM
CUCTeMa NpolEecCyaJbHUX 3aco0iB 3abe3meueHHs peaiizalii NpaB YYaCHUKIB TEBHOTO BUAY
CYAOYMHCTBA, BU3HayeHa KoHctutyiero 1 3akonamu Ykpainu [1, c. 33].

[Ilomo HasBHOCTI MPUHLMITY 3MarajbHOCT] Y BHJIaX IIUBUIBHOIO CYAOYMHCTBA, TO HEOOX1IHO
3a3HaYUTU HACTYyNHE. 3arajoM, BU€HI BBaXalOTh IO HAWOLIbII MOBHO MPUHIUI 3MarajlbHOCTI, SIK
rapaHTisl 3A11CHEHHS IUBIIBHOTO CYJJOUYMHCTBA, MIPOSIBISETHCS B IO30BHOMY MPOBAIKEHHI, OCKUIBKU
caMme TyT CTOPOHM Ta 0COOH, 1110 OepyTh y4acTh y CHpaBi MarOTh HAUOUIBIIY KUIBKICTh MOKJIMBOCTEH
I0JI0 JIOBEJEHHA 1 OOrpyHTYBaHHS cBoe€i mosuiii mnepen cyaom. [Ipore, Mamuwumpkuii B.1O.
CTBEP/KY€ 110 LIeH MPUHILUI NPUTAMaHHUIN BUKJIIOYHO MO30BHOMY IPOBA/KEHHIO. B cBOiX poborax,
BUCHHUI OMNMPAIOYUCh HA XapaKTEpPHI O3HAKM IO30BHOTO MPOBAPKEHHS, SIKI HE MAaroTh MICIS B
HAaKa3HOMY Ta OKpPEMOMY INPOBA/DKCHHSAX, IPUXOJUTh JO BHUCHOBKY IpO T€, L0 TNPUHIUI
3MarajbHOCTI B LIMBUIBHOMY CYJIOYMHCTBI (DYHKIIOHYE JIUIIE MPH PO3IJISLAl Ta BUPIIMIEHH! CHpaB
MO30BHOT'O MPOBAKEHHS, TOOTO 3MarajibHa MOJEJb LUBUIHHOIO CYJO0YMHCTBA NMPUTaMaHHA TUIBKH
MO30BHOMY TpoBajpkeHHI0 [2, c¢. 202]. [lis mpuHIMIY 3MarajbHOCTI B OKPEMOMY MPOBaDKEHHI
BU3HaueHa B 4. 3 cr. 235 LIIK VkpaiHu: cripaBu OKpeMOro MpOBAKEHHS PO3IIIANAIOTHECSA CYIO0M 3
JOJep>KaHHSAM 3arajlbHUX MpaBWI, BCTaHOBIEHUX UM KozekcoM, 3a BUHSATKOM MOJIOKEHb LI0J0
3MarajbHOCTI Ta MEX CcymoBoro po3rminy [3]. Sk BuIHO, 3aKOHOJAaBElh BBAXKAE, MIO MPHHIUII
3MarajbHOCTI B CIpaBax OKPEMOro MpPOBaKEeHHS BIACYTHINA. Tak, el mpUHIMI He Ai€ B OUIBIIOCTI
KaTeropii crnpaB OKpPEMOTO IpPOBA/PKEHHsS, aje Npo HOro IMOBHY BIACYTHICT B OKPEMOMY
MIPOBAKEHHI MU HE MOK€MO TOBOpUTHU. Lle 3yMOBJI€HO eSKMMH MOJIO0KEHHS TaKUX KaTeropiil cupas
SK: NP0 BU3HAHHA 0COOM OOMEXEHO Ii€31aTHOI0 a0 HEII€34aTHOI0, MPO HAJaHHS HEMOBHOJITHIN
0c001 MOBHOT UBIIBHOI /1€31aTHOCTI Ta 1H. SIKIIO TOBOPUTH MPO HAaKa3HE MPOBAKEHHS, TO AYMKH
BYCHHX 3 LIbOTr0 NMuTaHHA pi3HATBbCA. Onna rpyna BueHux (Komapor B.B., Mamuuipkuii B.1O.)
MOTO/IKYIOUHCH 3 3aKOHO/IaBLIEM, MTPUXOAUTDH 10 BUCHOBKY MPO BIACYTHICTh IPUHLIUITY 3MarajbHOCTI.



3Bepratoun yBary Ha cT. 100,102 IIIIK VYkpainu, mo cBiggaTh NOpoO BIACYTHICTH OYIb-SKHX
3MarajibHUX 3acaj B HAKa3HOMY IPOBAHKEHHI, 1 sIK HACIIJIOK — HASBHICTh CYTO 1HKBI3HMIIIMHOI Mol
CYyJIOUYMHCTBA, B MEXKax sIKOI 3IIMCHIOEThCS Haka3He mpoBakeHHs [4, c. 168]. Ilpote, iHII BYeHi
(Bepbinpka M.B., IBanuynaunens [[.B.) apryMeHTYIOTh MPOTHIIEKHY IMO3HUI[I0 HACTYIMHHM YHHOM:
SKILO B3STH JI0 YBaru Te, 10 3MarajJbHICTh HE OOMEXYETHCS MPOLECOM OKa3yBaHHS, TO ii 4yZOBO
MO>KHa MPOUTIOCTPYBATH MOKJIMBICTIO OOp)KHUKA MOJATH 3asBYy MPO CKACyBaHHS CYJAOBOTO Hakasy,
SIKE TIPOTUCTABIISIETHCS MPABY CTATYBAva Ha MOJAHHS 3asBU PO BUAAUYy CYI0BOro Hakazy. ToOTo, Mu
MOKE€MO TOBOPHUTHU MO (paKyIbTATUBHHUM MPOSB 3MarajlbHOCTI B HaKa3HOMY MpoBaKeHH1. Takox Ha
IYMKY BUEHUX HAsBHICTh HMPUHIIMITY 3MarajbHOCTI B HAKQ3HOMY IPOBAKEHHI 3yMOBJIEHA HAsSIBHICTIO
criopy 1po (akT, a He criopy mpo npaBo. Hanpukian, cynoBuii Haka3 MOCTAaHOBISETHCS, SIKIIIO BUMOTA
npaliBHUKa 0a3yeThCsl HA HEBUIUIAYEHINH oMy 3apoOiTHii rurati. Crip MiX CTOPOHAMH TPYAOBOTO
JIOTOBOPY iCHYye, iHakmie He Oyno Ou mpoOseMm i3 #oro BUKOHaHHAM. [IpoTe, mOKa3uw Takoi
JOMOBIICHOCTI ISl Cyly € Oe3CHipHUMH, 00 BOHH HaJIe)KHUM YMHOM 3a(ikcoBaHi (y pi3HOMaHITHUX
nokymeHTax). Came TOMy Taki CIpaBH W Ha3UBalOTh Oe3CHipHUMHU. BOp)KHUK y Takid cuTyarlii He
CTUTBKM 3amiepedye iCHYBaHHS CBOTO OOOB'SI3KY Y BiJHOIIEHHI 0 CTATyBaya, CKIJIbBKH YMHCHO
BIIMOBJISIETBCSI BiJl HOTO JOOPOBIILHOTO BUKOHAHHS [5, ¢. 76]. ToOTO, MOBA /1€ PO MiATBEPKEHHS
M CHIpOCTyBaHHA (akKTy, 1m0 3a3HaueHui y crarti 96 LITK Ykpainu.

[Ioqo mpuHIMMIY 3MarajdbHOCTI B 1HCTAHINSAX IUBUILHOTO mpolecy. He BHKIMKae CyMHIBY
TBEP/UKCHHSI PO Te, M0 HAHOLIBII MOBHO NPHUHIMI 3MAarajbHOCTI Peai3yeThCsi y CyAi mepioi
1HCTaHIII1, OCKUTBKH came TyT 0coOH, 10 OepyTh y4acTh y CIIpaBi MatOTh HAHOUIBIIIE MTPaB Ta CIIOCO0IB
ix peamizarmii. B anensmiifHii 1HCTAHINI TPUHIMIT 3MAaraJlbHOCTI OOMEXKEHUH, OCKUIBKH TYT BiH
MIPOSIBIISIETHCS JIUILIE B MOJIOKEHHAX, [0 CTOCYIOThCS JOKa3yBaHHs. AJKe, BKa3yeTbcs Ha Te, IO CY
JOCTIKYE BUKIIFOUHO HAsBHI JIOKA3W 1 y BUHATKOBHUX BHIAJKaX, 32 HASBHOCTI MOBAKHUX MPUIHH
HEMOJAHHA J0Ka3iB 10 CyAy MepuIoi iHCTaHIil — JOCHIIXKY€E HOBI JOKa3H. Takoro BUCHOBKY MH
miimy  aHamizyroun nosnoxeHHs LIIK VYkpainu, mpoTe 4iTKOro 3aKOHOJABYOTO PEryJIIOBAHHS
Konekc He MICTHTh, 110 Ha Hally TyMKY € HpPOTaJIMHOI B 3aKOHOJABCTBI YKpaiHW. 3 NpHUBOIY
KacariifHoi 1HCTaHIli B HAYKOBIA JOKTPUHI MalTh Miclie auckycii. 3 ogHoro O6oky € mymka C.B.
JlyHina, sikuii 3BepTae yBary Ha Te, IO BIJCYTHICTh JAe0aTiB y KacaliiiHiii 1HCTaHLil 3yMOBIIIO€
BIJICYTHICTh 3MarajibHOCTI CTOPiH. SIKIII0 CTOPOHU BUKIIMKAHI Y CYJOBE 3aCi/laHHs, IXHs IPUCYTHICTb €
(bopManbHO0, OCKIIBKY CYJ HE JOCTIJKYE JJOKa3H Ta 1HIII 0OCTaBUHM CIPaBH, a CTOPOHU HE BEyTh
HigKuX 7Ae6ariB. 3 1HImOro OOKy 3aciyroBye Ha yBary aymka FHO. HaBpoupbkoi, sika 3a3Havae 1o,
3MarajgbHa (opMa mMoOyJOBH YChOTO IMBUIBHOTO MpPOLECY 3YMOBIIOE Te, L0 LEei NpUHIMII
[IMBUIBLHOTO MPOIIECYaTBHOTO TIpaBa i€ i TyT, aje B MoaudikoBaHoMy Burisii [6, c. 222].

OTxe, MPHUHIMII 3MarajibHOCTI € OJHIEI0 3 OCHOBHHMX TapaHTii 3AiMCHEHHS UWBUIFHOTO
Cy/IOYMHCTBA, TPOTE ICHYIOTh TEBHI OOMEXEHHS IIi€i rapaHTii Ta HEMOBHOTa 3aKOHOJABYOTO
peryitoBaHHs. 3 Orjsiy Ha 1ie, He0OXi/IHO BJIOCKOHAIIOBATH LIMBIJIbHE MpolieCyalbHE 3aKOHOAABCTBO
B YaCTUHI 3MarajbHUX 3acaj] LUBLILHOIO CYJOYMHCTBA, IO JACTh 3MOTY HIABUIIMTU SIKICTh L€l
rapaHTii.
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T'apicecoka Mupocnaea bozoaniena,
cmapwiutl sukiaday Kageopu YusiibHO20 Npasa ma npoyecy
XmenvHuybko2o yHigepcumemy ynpasiiHus ma npasa

NESIKI MUTAHHS YYACTI HEIMIOBHOJIITHIX OCIB YV IABUIBHOMY
MPOIIECI

Po3moBcropKeHHS y Cy/IOBi# MTPaKTHII KaTeropiid MUBIILHUX CIIPaB, /I 3a4iNaroThCs iHTEPECH
aiTel moTpedye NeTaqbHOro aHaJli3y 3 METOI0 BCeOIUHOTO BpaxyBaHHs iX IHTEpECIB.
LITK Vkpainu nependadae Taki GopMH ydacTi y HUBIILHOMY MPOIIECi HEMOBHOJITHIX 0Ci0 13
HAIUICHHS CYTy TUCKPEI[IHIMU TOBHOBAKCHHSIMH
1. Vwuyacth 0coOM BiKOM BiJl YOTUPHAIIATH A0 BICIMHAIISATH POKIB, a TAKOXX 0COOH, IIMBiIHHA
TE3ATHICTD SKUX 0OMEXeHa y CIpaBax, [0 BHHUKAIOTh 3 BITHOCHH,Y KX BOHU
ocobucTo 0epyTh y4acTh a00 y4acTh Y IIMBUIBHOMY IPOIIECi Pa30M i3 3aKOHHUM
MIPEJICTAaBHUKOM.
Tax, BignoigHo 10 4.2 c1. 29 HIIK Ykpainu HEMOBHOMITHI 0COOM BIKOM BiJl YOTUPHAIISTH
70 BICIMHAQIISITH POKIB,a TaKOXX OCOOH, IHMBUIbHA JII€3/IaTHICTh SIKUX OOMEXKEHA, MOXKYTh OCOOHMCTO
3I1MCHIOBATH LUBUIBbHI MPOLECYalbHI MpaBa Ta BUKOHYBAaTH CBOI OOOB'SI3KM B CyJIi y CIIPaBax,lo
BUHUKAIOTh 3 BIIHOCUH,Y KMX BOHU OCOOMCTO O€pyTh y4acTh, SKIIO 1HIIE HE BCTAHOBIIEHO 3aKOHOM.
Cyn Moe 3aly4uTd 10 y4acTi B TaKMX CIpaBax 3aKOHHOTO IMPEICTaBHHUKA HEMOBHOIITHBOI 0coOu
abo ocoOu,IMBLIbHA 1€3JaTHICTD SIKOI OOMexeHa. Slk BOadyaeThcs 3 aHali3y BKa3aHOi HOPMH y4acThb
3aKOHHUX TMPEACTaBHUKIB y TaKUX CIpPaBax BUPIIIYETHCA CYJOM Ha BIACHUHM PO3CYyIl 3 ypaxyBaHHSIM
00CTaBHH CTpaBH, a caMe ii CKJIaJIHOCTI, 3HAYMMOCTI JJII HETIOBHOJIITHBOTO, CTOCYHKH 3 OaThKaMH.
[TpoTe HaBiTh SKIIO HEMOBHOJITHI BIKOM BiJl YOTHPHAIIATH A0 BICIMHAIIATH POKIB 1 0coOH,
[MBUIbHA M1€3AATHICTh IKUX 00OMEXEeHa, MOXKYTh OCOOMCTO BUCTYIATH B CY/I1, CYJl MOXKE 3aJTy9UTH JI0
ydacTi B TaKuX CIpaBax 3aKOHHOTO MpPEICTaBHUKAa HEMOBHOJITHHOI 0coOM abo ocoOu, IUBITbHA
J€3aTHICTh AKOi oOMexeHa. B 1boMy BHUMAJKy y4yacTh 3aKOHHUX NPEJCTaBHHUKIB € HEOOOB'SI3KOBa,
MUTAHHS TPO 1X 3aTYYSHHS BUPILIYETHCS CYIOM Ha BIACHHM pO3Cy]l BpaXOBYIOYM OOCTaBUHU CIIPABH,
a came 11 CKJIQJHICTh, BXKIUBICTh, 3HAUUMICTb JIJIsl HEITOBHOITHHOTO, CTOCYHKH 3 OaThbKaMHU.
3 ornsay Ha HEOOX1JIHICTh NMOCHJICHHS MPaBOBOI OXOPOHM INpaB Ta 1IHTEPECIB HEMOBHOJITHIX,
CJII BU3HATU JOIUIBHUM 3aJIy4eHHS 3aKOHHHMX MPEJCTABHUKIB B YCIX CIpaBax, SIKI CTOCYIOThCS
HEMOBHOJITHIX. 3ay4eHHs 3aKOHHUX MPEICTAaBHUKIB HEMOBHOMITHIX BiJOYBA€ThHCS 32 YXBAJOKO Cyly
[3,c. 98].
Skmo ocoba € HEMOBHONITHROIO, BOHA OCOOMCTO MOXKE 3/ CHIOBATH IIMBUIBHI MPOLECYaNbHI
IpaBa Ta BUKOHYBAaTH CBOI OOOB’SI3KH B CY/Ii Y ClIpaBax, III0 BHHHUKAIOTH 3 BITHOCHH, Y SKUX BOHA
ocobucto 6epe yuacts (cT. 29 LIIK) [1]. To6TO Taka ocoba 3a HAsIBHOCTI MPaBOBUX IiJICTAB MOXE
OyTH Cy0’€KTOM IUBLIBLHUX MPOLECYATbHUX MPABOBIAHOCUH. Y TaHOMY BUIAAKY 3aKOH TOBOPHUTH MPO
MpaBo, a He 000B’ 30K HETIOBHOIITHROTO OYTH YYaCHUKOM IIUBLIHHOTO MPOIIECY, TOMY MUTAHHSA - XTO
came OpaTUMe y4acTh Yy CIpaBl - HETIOBHOJITHS 0co0a 4y 11 3aKOHHUYW MPEICTABHHUK, BUPIMIYETHCS 32
iX CHITBPHOIO JTOMOBIEHICTIO. AJie B OUIBIIOCTI BUMIAAKIB IHTEPECH HEMOBHOMITHIX JITeH BiJCTOIOIOThH
iX 3aKOHHI MPEJACTABHUKH. BUHSATOK CTAHOBIIATH BWITAJIKH, KOJU YYacTh HEMOBHOJITHBOI 0COOHM B
po3rnanl cnpaBu € 000B’si3koBoro. Tak, 3rimHo 31 cT. 1179 LuBinbHOrO KOJEKCy YKpaiHu
HETMOBHOJIITHS 0co0a BIATIOBIAA€E 3a 3aBAaHy HEIO MIKOY CAMOCTIHHO Ha 3arajbHUX MifcTaBax. Y pasi
BIJICYTHOCTI B HEMOBHOJITHBROI 0COOM MaiHa, OCTaTHHOTO JJsl BIAIIKOTYyBaHHS 3aBIaHOi HEIO
IIKOM, 1S TIIKOJAA BIAMIKOIOBYETHCS B YACTII, SIKOi HE BUCTavae, ab0 B TOBHOMY 00cs3i 11 0aTbkamMu



(ycuHOBIIOBaYaMM) a00 MIKIYBATBHUKOM, SIKIIIO BOHU HE JTOBEIYTh, IO IIKOAW OyJIO 3aBIaHO HE 3
1XHBOI BUHH.

2. JlomuT HEMOBHOJIITHIX 0OCI0.

JlomuT MajoJiTHIX CBIAKIB i1, 3a PO3CYIOM CYAY, HEMOBHOJITHIX CBiJIKIB TPOBOJIUTHCS B
NPUCYTHOCTI OaTHKiB, YCHHOBIIOBAYIB, OIMIKYHIB, MIKITyBaJIbHUKIB, SKIIO BOHU HE 3aiHTEPECOBaHI Y
cnpaBi abo0 MpeJCTaBHUKIB OPraHiB OIMKW Ta MIKJIyBaHHS, a TAaKOX CIY)KOHW y crmpaBax mited. OTxke,
3aKOHOM Tepe/i0ayeHo, M0 JOMUT MAJIONITHIX MPOBOAUTHCS OOOB’S3KOBO B MPUCYTHOCTI OATBHKiB,
YCHUHOBJIIOBAYiB, OMiKYHIB, MIKJIYBaJbHUKIB 1 MPEICTaBHUKIB OpraHiB OMIKM Ta MMKIyBaHHS, IO X J0
JIOTIATY HETIOBHOJIITHIX 0Ci0 BHUPIMICHHS IHOTO IMUTAHHS BiTHECEHO IO JUCKPEIIHHUX TOBHOBAKCHD
cyay.

B ocHOBY Takoro migxojay MOKJIaJ€HI MEIUYHI, TICHXOJIOTIYHI Ta TEeNaroridyHi YNHHUKY, SKi
MOKJIWKaHI yOe3MeYnuTH MAJIOJITHIO OCOOY BiJl HEraTUBHOTO BIUIMBY Ha ii CBIJIOMICTBH CYJIOBOTO
nportiecy [3].

IITIK VYkpainn He mependavae yMOB SIKHMH CyJl TOBUHEH KEPYyBaTHCh NpPU BU3HAYCHHI
HEOOXIJTHOCTI 3aJy4yeHHs OaThbKiB, YCHHOBIIIOBAYiB, OMIKYHiB,IIKIyBaIbHUKIB a00 TpEIACTaBHUKIB
OpraHiB OMIKM Ta MIKJIYBaHHS MPU JOMHUTI HETOBHOJITHIX. €IMHOI yMOBOI € Te, III0 BOHU HE
MOBUHHI OYTH 3aiHTepecoBaHi y crpasi. ToOTO BOHU MOBUHHI HE HAJEXKATH JI0 KOJIA 0Ci0, sKi OepyTh
yuacTh y crpasi. KpiM TOro cya MOBHHEH BpaxyBaTH CKJIAJHICTh CIPaBH, BAXKIUBICTH JJIS CIIPAaBU
CBiJlYCHb HEMOBHONITHROI ocoOm. Ha Hamy nymKy, y pasi 3asBiIeHHS KJIONOTaHHS OaThKiB,
YCHUHOBJIIOBaYiB, OMIKYHIB, MIKITYBaJLHUKIB a00 MPEJACTABHUKIB OPTaHiB OIMKH Ta MIKJIyBaHHS MPO iX
3aJy4eHHsl TiJl Yac JOMHUTY HENOBHOJITHROI 0COOM BOHO MOBHMHHO OYyTH 3a/10BOJICHO. B Takomy
BUTAJIKY CY/I HE TIOBUHECH BUPIIIYBATH MTUTAHHS MIOJI0 X 3aJy4YCHHS Ha BIIACHUN PO3CY/I.

Y BUHATKOBUX BHUIAJKaX,KOJMH II€ HEOOXITHO JUIsi OO'€KTUBHOTO 3'scyBaHHS 0OCTaBUH
CIpaBU,HA Yac JIOMHUTY OCi0, SKi HE MOCITIN BICIMHAIUATUPIUHOTO BIKY, 13 3aJ]M CYJIOBOTO 3aciIaHHs
3a yXBaJIOIO CyAy MOke OyTH BUAaJIeHa Ta YM 1HIIA 0c00a, sika Oepe ydyacTh y CIpasi.
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3aeeopoona Ipuna Muxonaiena,
acnipanm xageopu YyusinbHo20 npasa ma npoyecy
Xapxiecvko20 HAYIOHAILHO20 YHIGEpCUMEMY 6HYMPIUHIX CNPA6

OCOBJIMBOCTI 3ACTOCYBAHHSA IPEIOJIUIIIN Y CIIOPAX,
IO BUHUKAIOTD I3 CITAJIKOBUX ITPABOBITHOCHH

Bignosigno mo ct. 61 LIIK VYkpainm oOcTaBUHM, BCTAHOBJICHI CYJOBHM DPIIICHHSIM Y
UBIIBHIN, TOCHomapchkiii abo aaMiHICTpaTUBHIA cIpaBi, IO HaOpajao 3aKOHHOI CHIIH, He
JIOKa3yIThCS IPU PO3TJISAL 1HIIUX CHpPaB, Y AKUX OepyTh y4acTb Ti cami ocobu abo ocola, Mmoo IKoi
BCTaHOBJICHO I1i 00CTaBUHH. BUPOK y KpUMiHAIILHOMY TIPOBAHKEHHI, 110 HAOpaB 3aKOHHOI CHIIH, a00
MOCTaHOBA CYJy Yy CIpaBl MpO aJAMIHICTpaTHUBHE MPABOMOPYLIEHHS OOOB’A3KOBI Ui Cyay, LIO
pO3TIsiAae CrpaBy MPO IHUBLIBHO-TIPABOBI HACTIAKH /i 0COOM, CTOCOBHO SIKO1 yXBajJeHO BUPOK abo
MIOCTaHOBY CYAY, 3 MUTaHb, YA MalM Miclie Il Al Ta Yd BUMHEHI BOHHU Li€l0 ocobor. B nanomy
BUIIAJIKY MOBA iiJ1e PO «IIPEIOAMLIIIO», X04a LIei TepMiH 3aKOHOAaBUO HE 3aKPITICHHH.



Y HaykoBI TpolecyadbHIA JiTepaTypi TPEIOJUIII0 BU3HAYAIOTh SIK BCTAHOBJICHE
MPOLIECYaTbHUM 3aKOHOM MPaBUJIO (HETUIIOBUII HOPMAaTUBHUN NMPUIHUC) 3BUIbHEHHS BiJ JOKAa3yBaHHS
00CTaBHH, YCTAaHOBJICHHUX PIIICHHSIM CYIy MPH PO3IIIAIl IHIIMX CHpaB, y AKUX OEpyTh ydacThb Ti caMi
ocobu abo 0coba, 111010 SIKOi BCTAHOBJIEHO 11i o0cTaBuHu [1, ¢. 118].

[Ipu BupimeHHi CHOpiB, II0 BHUHUKAIOTH 13 CHAJAKOBHUX IPABOBIJHOCHH, CYIH IIMPOKO
BUKOPHUCTOBYIOTh IIPEIOINIIIabHI aKkTH, 30KpeMa, PO BU3HAHHS 3a MMO3MBAaYeM MpaBa Ha CHAALINHY.
Tak, po3risgarodyu NUBUTGHY CIPaBy MPO BU3HAHHS CBIJOITBA MPO MPABO HA CIAJIIMHY YaCTKOBO
HeAIMCHUM, BU3HAHHS IpaBa BIACHOCTI Ta 3000B’s3aHHS 3apeecTpyBaTH IMPaBO BIACHOCTI, CYJIOM
OyJI0 3aCTOCOBAHO PIllIEHHS anensiidHoro cyny 3akapmnarcbkoi obmacti Big 15.10.2008 p., mo mae y
KOHKPETHOMY CIIOpi CHJy MPEIOAMIII, SKUM BHU3HAHO MPAaBO MO3MBada HA CHAAIIMHY Micis OaTbka
HapiBHI 3 BiIMOBigaukor0. [{uM ke pilleHHsIM BU3HAHO YaCTKOBO HEMIMCHUM CBIJIOITBO PO MPABO HA
CHaAlIMHY 3a 3aKOHOM B 1/8 WacTuHI Ta BH3HAHO 3a MO3MBauYe€M MPaBO BIACHOCTI Ha 1/8 vacTuHy
JTaHoTOo OYIUHKY [2].

KpiM TOro, mperoauiiagbHUM pIlIEHHSIM MOXK€ BH3HAYaTHCS TaKOX CKJIaJd CHAAIIMHU.
Posrismatoun nMBUTRHY CHpaBy MPO BU3HAHHS TpaBa BJIACHOCTI HAa HE3aKIHYCHHWH OYIIBHUIITBOM
KUTIOBUN OyTWHOK, BU3HAHHA MIMCHUMHU JIOTOBOPIB, CYJ MEPIIOi 1HCTAHIlI MOCIaBCs Ha CYAOBY
MIPCIO/INIIII0, BCTAHOBIIEHY PIIICHHSIM J[3epKUHCHKOTO paifoHHOTO cyny M. Xapkosa Bim 01.04.2007
p., 3TITHO 3 SKUM CHipHUN OyJIMHOK HE BXOJWUTH J0 CKJIAAy CHAIIINHHM, IO BIIKPUIIACS TICIS CMEpTi
KOJIUIITHHOTO YOJIOBiKa MO3KUBavKH [3].

AHai3yl04M YWHHE MpoliecyallbHe 3aKOHOJaBCTBO, MOXHA 3pOOUTH BUCHOBOK PO iICHYBaHHS
Ha 3aKOHOJ[aBUOMY piBHI Kiacuikamii mperoumiaabHuX (HaKTiB, OCHOBOIO SKOI € 00’ €KT MPEIOAMIIi.
3okpema, y cr. 61 IIIK VYkpainu 3pobneHo momin 3a3HavyeHHX (akTiB Ha JABI OCHOBHI rpymu: 1)
00CTaBWHM, BCTAHOBJICHI PINICHHSM CYAY, K€ HaOpalio 3aKOHHOI CWJIM 3 IUBLIBHOI, TOCIIOAAPCHKOT
CIpaBU YW PIIIEHHSAM 3 aJMIHICTPAaTUBHOI CIpaBH; 2) OOCTaBUHHM, BCTAHOBJIEHI BHUPOKOM Yy
KpUMIHAJIbHIN cIIpaBl Y MOCTAHOBOIO CyAy MPO aJMIHICTpaTHBHE NMPABONOPYLIEHHS 100 TOrO, UM
MaJIi Miclle MEeBHi [Iii Ta Y¥ BUMHEHI BOHU KOHKPETHOIO 0coboro [1, c. 132]. Cnopwu, 1110 BUHHKAIOTH 13
CHa/IKOBUX MPABOBIJHOCHH, XapaKTEPU3YIOTbCA OUIbLI IIUPOKUM, TOPIBHSAHO 3 IHIIMMH KaTeropisiMu
[UBIIBHUX CIPaB, 3aCTOCYBaHHIM caMe JIpYroi Tpynu mperoauiianbHuX (PakTiB. 30KkpeMa, y crpaBax
PO YCYHEHHS BiJ IpaBa Ha CMAaJKyBaHHS (paKkTH, BCTAHOBJIEHI BUPOKOM CYIy y KpPUMIHAJbHIN
crpaBi, AKkuil HaOpaB 3aKOHHOI CHWJIM, 3BUIBHSIOTH BiJ HEOOXITHOCTI JOKa3yBaHHS BUMHEHHS
BIJINIOB1/1aYeM JIiif, SIK1 € MIJICTaBOIO JJIs T030aBJICHHSI HOTO MpaBa Ha CHaJAKyBaHHsA. SIK 3a3HAaYa€THCA
y 4. 1 ct. 1224 IIK Vkpainu He MaloTh IpaBa Ha CHaJKyBaHHS OCOOH, sIKI YMUCHO TI030aBHUITU KUTTS
CHAJKOAABI UM OyJb-KOTO 3 MOXKJIMBUX CIAJKOEMIIIB a00 BUMHIIM 3aMax Ha iXHe KUTTA. Biaraxk,
(bakT yMUCHOTO 1MO30aBIEHHS )KUTTS CIAKOAABIISI UM 1HIIUX CIAIKOEMIIIB, BCTAHOBJICHUN B TIOPSAKY
KPUMIHAIBHOTO TPOBA/DKCHHS, HE TOTPEOYE MPOIECYaTbHOI JTisSUTBHOCTI MO JOKa3yBaHHIO, a JIUIIE
MiJUIArae MepeBipili CyJOM MUISXOM JOCITIKEHHS BiAMOBITHOTO BHUPOKY CTOCOBHO BiAMOBiJIada y
[MBUIBHIN CTIpaBi.

[Ipn upomy, Buxoasuu 3 nonoxenp 4. 1 cr. 1224 UK VYkpainu, BU3HaUanbHe 3HAYEHHS IS
3aCTOCYBAaHHS TPEIOJUIlIT Mae caMe YMHCHE IT030aBJICHHS J>KHTTS CIAJIKOIABIl YU OyIb-KOTO 3
MOKJTUBUX CIIAJKOEMINIB. A BiTaK, BUPOK CyAy MPO BU3HAHHS CMaaKoeMIls BUHHUM 3a cT. 119 KK
VYkpaiau 3a BOUBCTBO uepe3 HEOOEPEKHICTh CITAaIKOIABIIS Y OyAb-KOTO 3 MOXKJIMBUX CHAIKOEMIIIB HE
MaTUMe MPEIOUIIAEHOTO 3HAUYCHHS U1 YCYHEHHS BiA craakyBaHHs 3a 4. 1 cr. 1224 11K Vkpainu.
Kpim Toro, He moxxe OyTH MIJCTaBOIO JUIsl YCYHEHHS BiJ IpaBa Ha CMAaJKyBaHHS CKOEHHS 0CO0OIO
BOMBCTBA CMAJIKOJABI Y CTaHI HEOCYAHOCTI, Y 3B’SI3KYy 3 UMM IOCTAHOBA CYAY MPO 3aCTOCYBAHHS
MPUMYCOBUX 3aXOJIiB MEIUYHOTO XapakTepy HE BHUCTYIAE TPCIOIUIIIATBHOI0 OOCTaBUHOIO Y
po3yminHi 4. 1 cr. 1224 11K Ykpainu. [lomamo 10 mboro, mo B CHEIiadbHIN JITEpaTypl aHAIOTIYHO
HaroJIOUIYEThCS HA HEMOXKJIMBICTh YCYHEHHS B1J] CTIaKyBaHHS THX OCi0, IKI CKOTJIM 3JI0YHH CTOCOBHO
CMaKOIaBIl a00 IHIIMX CMAJAKOEMINIB Y CTaHi HEOCYTHOCTI [4, ¢c. 65, 66], [5, c. 23]

3a Takux OOCTaBUH, TIOMHJIKOBOIO BHJA€THCS TO3MWIS THUX CYAIB, IO YCYBAaIOTh BiJ
CHaJKyBaHHA 0Ci0, SKi CKOiJM BOMBCTBO CMAJKOIABIIS YW 1HIIMX CMAJKOEMIIB y CTaHI HEOCYIHOCTI.
Hanpuxnan, [Ipumopcekuii paiioHHMI cyn M. Mapiynons, po3risgaroddl LUBLIBHY CIpPaBy Ipo
YCYHEHHS BiJl MpaBa Ha CMaJKyBaHHS, BCTAHOBUB, IO BIAMOBiJau M030aBUB JKUTTS CIAIKOAABIIS —
CBOIO JIpYXUHY. BiIIOBITHO 10 aKTy cTamioHapHOI CyaoBO-TicuxiaTpuaHoi ekcriepTr3u Ne 229 K Bin



09.10.2009 p., B mepiog IHKPUMIHOBAHOTO 3JIOYMHY BIJIOBiJIad CTpaXKJaB Ha XPOHIYHE ICHUXIUHE
3axBoproBaHHs. [ToctanoBoto [Ipumopcrekoro paionHoro cymy M. Mapiymnoss Bix 28.12.2009 p. 6yno
BU3HAHO (paKT CKOEHHS BIATOBIAaYeM CYCIIIBHO HEOE3MeyHoro AisHHS, nepeadadenoro 4. 1 cr. 115
KK Vkpainu Ta 3acTOCOBaHO 1O HBHOTO 3aXOAU MPUMYCOBOTO MEAMYHOTO XapakTepy y BUIJISAL
rocritaiizanii B IcuxiaTpuuHUM 3aKiiaj] 3 TOCHJICHUM HarisaoM. He3Bakaroun Ha BUMHEHHS 3JI0YUHY
y CTaHi HEOCYTHOCTI, T030B OYJIO 33JI0BOJICHO, YCYHEHO BIJIITOBIIaya BiJl IpaBa Ha CHaJAKyBaHHS ITiCIIs
cMepTi cBoel apyxuHH [6]. OTxe, MperoauiiaibHe 3HAUYCHHS Y HaBEACHIN crpaBi Oyino BH3HAHE 3a
MOCTAaHOBOIO CyAYy TMpPO BCTAaHOBIEHHS (PAaKTy BUMHEHHS CHAJKOEMIIEM Yy CTaHI HEOCYIHOCTI
MIPOTHUIIPABHOTO JiSIHHS 1010 CIIAJAKOIABIIS.
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Kocoecokuii Jleonio Mukonaiioeuu,
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Hayionanvnoi Axademii npasosux nayk Yxpainu, m. Kuie

OKPEMI ACIIEKTH CYJOBOT'O PO3IJISIAY IIUBLIIBHOI CIIPABH
3A YYACTIO IHO3EMHOTI'O EJIEMEHTY

HenTpanpHe Miclie cepe IHIIMX CTaAld LMBUIBHOTO IMPOLIECY y UIUBUIBHUX CIpaBax
MI030BHOT'O MPOBA/KEHHS 3 1HO3EMHHUM €JIEMEHTOM 0€3yMOBHO HaJIe)KUTh CTajii CyJOBOTO PO3IIIALY,
OCKUIbKH caMe€ B HIi peasi3yloThCs 3arajibHi Ui BChbOTO IIUBUILHOIO CY/IOYMHCTBA 3aBJIaHHS Ta LI, Y
HaOLIBII MOBHIM Mipi MPOSABISAIOTHCS yCi MPUHIMIIN LUBIIBHOTO cy10unHCTBA. [Ipu po3risaai cnpas
3 1HO3EMHHUM €JEMEHTOM, K CBIIUUTH Cy/OBa IMPAKTUKA, ICHYIOTb NEBHI MpoOjeMH, MOB’s3aHi 3
HEPO3YMIHHSAM CyJaMH TMOJOXEHb MDKHAPOJHOTO MpaBa, 30KkpeMa MikHapoaHux KouBeHmii Ta
HENpPaBWJIBHUM X 3aCTOCYBAaHHSM IpU NPUUHATTI pilieHb. Tak, Cyau, po3risAatouu Taki CIpaBU, HE
3aBXAM UYITKO BHM3HAUYAIOTHCS 3 TUM, SIKI camMe OOCTaBMHM MAarOThb 3HA4YEHHS MJIS NPaBUIBHOTO
BHUpIIIEHHS CIPaBU, HE 30CEPEIKCHI Ha BIAMIHHOCTI IIMX CHOpaB BiJ COpaB, IO BPETYyIhOBaHI
HaIllOHAJIbHUM 3aKOHOJABCTBOM YKpaiHHM, a TaKOX Ha BIJMIHHOCTSAX, IO IOB’s3aHi 3 MPEIMETOM
CIIOpPY, HE 3aBX/IU JOCUTh IIOBHO 3’SICOBYIOTh (PAKTHUH1 0OCTaBUHU CIPABH.

Tak, mocTaHOBOIO amensUiiiHoro cyay XapkiBCbKoi 007acTi CKacoBaHO  pillIEHHS
MOoOCKOBCBHKOTO pailoHHOTO cyay micta Xapkosa Bim 08.06.2015 p. - y yacTuHI BU3HAYEHHS MICIIA
NPOXKMBAaHHS JUTUHU Ta 3000B’s3aHHS 11 MOBEPHYTH, 3 YXBAJEHHSAM HOBOTO TNPO BIAMOBY Y
3aJI0BOJICHHI MO30BY B Li{ YacTHHI 3 OISy Ha Te, IO CYIOM IEepINOoi 1HCTAaHLIi PO3IJIsi CHpaBH
3aiiicHioBaBcst 3a HopMamu CK Vkpainu. B To#t ke yac, cyaom He Oyjo BpaxOBaHO HAasIBHICTh y
cripasi iHo3eMHoro eneMeHTy — cud OCOBA 4, mozo sikoro icHye crip, € rpomaasauHoM Pocii, o



MIATBEP/UKYETHCS HAJEKHUM JIOKYMEHTOM, 1 IO Miclle HOro MpOXKHBaHHS 3apEECTPOBAHO B M.
bankano6an Typkmenictany y aiga tTa 6abu (0aTbkiB Matepi).

3a BKa3aHWX yMOB, OCKIJTbKM I103MBaye€M 3asBIICHO TI030B BIJHOCHO BHU3HAYCHHS MICIISI
MIPO’KUBAHHS TUTUHHU, SIKAa TIOCTIMHO MPOXUBAE B 1HIIINA KpaiHi 1 € TPOMAITHUHOM 1HIIOI JAep)KaBH, TO
y BigmoBigHOCTI A0 BUMOT cT. 32 KoHBeHIi mpo MpaBOBY JONOMOTY i1 HpPaBOBI BiIHOCHHH Yy
[MBUIBHUX, CIMEHMHUX 1 KpuUMiHaIbHHMX crpaBax Bix 22.01.1993 p., BiH Mae 3Bepratucs A0
KOMIIETEHTHOTO CY/Ay Ti€i JepkaBu, 1e kuBe aAuThHa [1]. Pasom 3 TUM, KOJHM cylnamMu NpaBHIBHO
3aCTOCOBYETHCSI HOPMH MI>KHApOJHOTO MpaBa, BOHU yXBaJIOIOTh 3aKOHHI Ta OOIPYHTOBAHI PIlIEeHHS,
AK 11e MaJio Mici npu po3risini CooM'ssHCBKMM paliloHHUM cyioM M. KueBa cripaBu 1po BU3HAHHS
HEIIMCHUMHU JTOTOBOPIB, CTSITHEHHS KOMIIEHCAIlil Ta BIALIKOAYBaHHS MopaibHOI mikoau [2]. Takox,
NIpU PO3TJISI/IL CTIpaB, MOB’S3aHUX 3 BUKPAJCHHSAM JITEH, CyI/i HE 3aBXKIW MPaBHILHO BU3HAYAIOTH
MpeAMET JTOKa3yBaHHs y 3a3HAuYCHIM KaTeropii CropiB 1 3aMicTb yMOB, mepenbadeHux [aa3pkoro
KOHBEHIII€I0, BPaXOBYIOTh, SIK TipaBmiio, moyioxkenns CK Ykpainu, cr. 6 [leknapartiii npaB JTrOAHHHA, SKi
PETYJIIO0TH 30BCIM 1HIII MPABOBITHOCHHHU.

Tak, y cipaBi 3a mo30BoM ['0s10BHOTO yripaBiiHHS focTHLIi B ABTOHOMHIH PecryOumimi Kpum B
inTepecax M. JI. I. o C. C. O. npo BU3HAHHS HE3aKOHHUM BUBE3CHHS Ta YTPUMYBAaHHS Ha TEPUTOPIT
VYKpaiHH HEMOBHOJITHBOI IUTHHHU, TOBEPHEHHS 1 J0 MOCTIHHOTO MICIH TPOXKUBAHHS, IO
po3risinanacs 3agi3HUYHUM parioHHMM cyaoM M. Cimdepomnons, yxsaoro cymy Bix 18.03.2011 y
npUAHATTI 3ycTpidHoro mo3oBy C. C. O. nmpo BU3HAYEHHS Micls MPOXUBAHHS HETIOBHOJITHHOTO M.
M. Oyno BimmoBneHo 3 mopymeHHsM BuMor cr. 123 IIIIK. IIpu npoMy y MOTHMBYBalIbHIM YacTHHI
YXBaJIM 3a3HA4YEHO, [0 MUTAHHS PO BH3HAYCHHS MICIS MIPOKUBAHHS AUTHHH MOXeE OyTH BHPIIIEHO
JIUIIE TICIsS po3risany Itiei cpaBu 1o cyTi [3]. Lle# dakT cBiguuTh mpo Te, 10 paiOHHUHN CY] BUSBUB
BiJIMIHHOCTI MK CIIOPOM TIPO TIOBEPHEHHS JUTHHH Ta CIIOPOM II[0JI0 BU3SHAUEHHS MiCIIs MIPOKUBAHHS
JTUTHHU.

3a 3araJlbHUM MPaBUJIOM, MiJl Yac CyJOBOIO pO3IJIsAy CIpaBH, KOKHA CTOpPOHa 3000B’s3aHa
JOBeCTU Ti 0OCTaBMHU, Ha sIKI BOHA TMOCUJIAEThCA SK Ha MIJCTaBy CBOIX BHUMOT 1 3alepeydeHb, KpiM
BUMAKiB, ycraHoBieHux cT. 61 IIIK. Tlpore, MiXHapoAHHMMH JOTOBOpAaMH MOXYTh OyTH
BCTaHOBJIEHI W IHII YMOBM ILIOJO JOKa3yBaHHS, 30KpeMa MEepepo3ojiil 00OB’S3KIB J0Ka3yBaHHS.
Tak, BignmoBigHO 70 4.1 c1. 13 T'aa3pkoi KoHBeHIlli mpo HMBIIHHO-TIPABOBI aCMEKTH MIXHAPOJIHOTO
BUKkpazeHHs nitedt Big 25.10.1980 p. 060B’ 130k qoBeeHHs 00CTaBUH, SIKi MOKYTh OYTH BUHSITKOBUMU
TiicTaBaM¥ JIJIsl HETIOBEPHEHHS AUTHHHU, TIOKJIaIEHO caMe Ha 0co0y, sika BYMHWIIA BUBE3CHHS TUTHHH
Ta/abo ii yrpumye. JloBeAeHHIO MmiusiratotTh (haktu Toro, mo: 1) ocoba, ycraHoBa abo iHIINI opraH,
10 MKIYIOTHCS PO TUTUHY, PAaKTUYHO HE 31HCHIOBAIM MPaBa MKJIyBaHHS Ha MOMEHT MEepPEMIIIECHHS
Yy yTpUMYyBaHHS a00 Janu 3roJy Ha TMEepeMIlIeHHs Yd YTpUMYBaHHS, a00 3rojoM Jajil MOBYa3HY
3rojly Ha NEpeMIleHHS YU YTPUMYBaHHS; 2) ICHy€ CEpHO3HUN pPHU3UK TOrO, L0 TOBEPHEHHS
MOCTaBUTh TUTHUHY IMiJ 3arpo3y 3amoAissHHS (PI3UYHOI YU TCUXIYHOI MIKOAM ab0 «IHIIUM HUIIXOM
CTBOPUTH JIJISl AUTUHU HETEPIIUMY OOCTaHOBKY [4].

Takum YuHOM, OOOB’SI30K MOBENEHHS HASBHOCTI MIACTaB AN TPUUHATTA PIIICHHS PO
MOBEPHEHHS AUTUHHU JI0 MMOCTIMHOTO MICIS POKUBaHHs a00 3a0e3MeueHHs IpaBa JOCTyy 0 JTUTHHU
MOKJIAIA€ThCsl HA MO3MBaya, a MPO BIJIMOBY y MOBEPHEHHI — Ha 0CO0y, sIka BUMHUIIA MPOTUIIPABHE
BUBE3€HHs a00 yTpUMaHHS TUTHHM (BianoBigaya). Tak, yXBastorouu pillIeHHS PO BIIMOBY B MO30BI
I'onoBHOTO ympaBiiHHS OocTHUIll B 3akapnarcbkiii oOmacti B iHTepecax I'. P. mo b. O. FO. mpo
3a0e3neyeHHss mnoBepHeHHs HenoBHoMiTHROI I. C., 2006 p. H., no CrnoBaupkoi Pecmy0uikwu,
VYKropoJChbKHI MIChKpalOHHUN Cya 3akapnaTchbKoi OO0JIaCTi IMOCTAaBCsl HA IOCTAHOBY OKPY>KHOTO
cyny M. [lonpan (CrnoBauumna) Bix 10.11.2008, sikoro AUTHHY TEpenaHo IMiJ OCOOUCTE MIKITYyBaHHS
MaTepi y 3B 3Ky 3 TUM, L0 3 00Ky 0aThbKa «IiIA€THCS 3arpo3i MCUXIYHUA PO3BUTOK AUTHHU» [5].
HacninkoM po3risiny LMBUIBHOT CHIpaBU 3 1HO3EMHHUM €JIEMEHTOM € YXBaJleHHS CYIOM CYyJIOBOTO
pilIeHHS.

BpaxoByroun oco6mmBOCTI iHO3eMHOTO eneMeHTy, nependadeni L{IIK Ykpainu ta 3akoHom
VYxpainu «[Ipo MixkHapojHe mpuBaTHE MpaBo» [6], MiACYyMyeMO, IO CYIOBUIM pPO3MIISI HUBITBHUX
CIpaB 3 1HO3EMHHUM €JIEMEHTOM — II€ OCHOBHA CTajii LMBUIBHOTO MPOLECY, SKa € CYKYIHICTIO
MpoLEeCyanbHUX il Cyly Ta IHIIUX YYacCHHUKIB MPOIECY, COPSMOBaHA Ha PO3MIIS 1 BHUPIIICHHS



[MBUIBHO-TIPABOBOTO CIOPY IO CYTI 3 ypaxyBaHHAM OCOOJMBOCTEH 1HO3EMHOTO CJIIEMEHTY,
BpEryJIb0BaHUX HOPMAaMH MIKHAPOIHOTO IpaBa.
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TEHE3UC PO3YMIHHS OHATTS MPUBATHOI BJJACHOCTI

JIxoH JIOKK BUAATHUN aHTTIIACHKUI MUCITUTENb, SIKMM BEJIMKY yBary y CBOiX Mpalsix NpUIUIsB
BJacHOCTI. BiH, 30kpema, cTBep/pKyBaB: «L{uBUIbHMMHU iHTEpecaMu s Ha3MBAIO JKUTTSA, CBOOOMY,
3I0pPOB’sl, BIJICYTHICTh TUIECHUX CTpa)K[aHb, BOJOJMIHHS TAaKUMHU 30BHIIIHIMU OJjlaramMu, SIK TPOIII,
3eMJIsl, OyJIMHKH, 1oMalnHi pedi» [4, c¢. 145]. Lle cBiAYUTH NpO Te IO BJIACHICTH BIJIrpaEe BaKIHBY
POJIb B COLIIAJIbHOMY ICHYBAHHS JTFOMHH.

Po3’sicHennst wi€el kareropii po3ropayto y Bimomii mpami [erenst «®inocodist mpaBay, B sKiit
BiH CTBEP/XKYBaB, 1110 MOHATTS BIACHOCTI — L€ MepIle MOHATTS, 110 BUHUKAE B icTopii npaBa. dinocod
tBepauB: «11l00 He 3amumaTrcs aOCTPaKTHOIO, BUIbHA BOJISI TOBUHHA, HACAMIIEpEl, TaTH cOO1 HasBHE
OyTT4.... Lleil mepmmii Bua cBoboaM € TOW, sIKMM MU Ha3MBaeMO BIAcHICTIO». «BiacHicTe — 1e
BTUICHHS BOJI1 B pedi», THM caMUM 0co0a Jjae co01 «30BHIIIHIO CPEPy CBOET CBOOOTNY.

Jlo Takoro «BTUIEHHS» pid HepedyBae Mo3a PO3yMHOIO ISUIBHICTIO JIIOAMHH, 11032 MPaBOM.
I'erenp miaKpecaOBaB BaXJIMBICTh JI0TOBOPY Y BCTAHOBJIEHHI IpaBa BiacHocTI. [lorosip nepenbdayae,
10 Ti, XTO BCTYIA€ B HbOTO, BU3HAIOTh OJWH OJHOTO O0COOaMHM 1 BJaCHUKaMH. Y JOTOBOPI BIACHICTh
BUsIBIIsIE ceOe SK MOBHA 1 Oe3cmipHa, OCKUIBKHM JoroBip — 1e (opma BiacHocTi. Pinocod BUALIAB
MpaBO BJIACHOCTI SK TEPIIOYEPrOBE, OCKUIHKM BIACHICTh € HAHOUTHIIMM BTUICHHSM OCOOHCTOCTI B
peui [4, c. 102].

[lepmiuM  3araJlbHOCBITOBHM JDKEPEJIOM HOBOI ICTOpii, B SKOMY JeKIapyloThcs ifel
«BITHOBJICHHS TPHUPOJHOro mpaBa 1 piBHOCTI», Oyna Koncrutyumis II. Opmukxa (1710 p.) [4].
Hanpukinmi XVIII ct. Gyno npuitHaTo aMmepukaHChKy Jlekapariito mpo He3aleKHICTh, B K1 MOps 3



IHIITMM  3a3Ha4yasocs, IO «BCl JIIOJW CTBOPEHI PIBHUMH, IO BOHMU HaAUICHI TBOpPIEM IEBHUMHU
HEBiJ’€MHMMU MpaBaMM, Cepell SIKUX IPaBO Ha KUTTSA, CBOOOAY Ta MparHeHHs A0 LacTs». Y TOH ke
yac (4 cepnus 1789 p.) 3’sBunacs ¢paniy3bka [lexmapamis mpaB JIOAMHU 1 TPOMajasHUHA, SKa
O3HaMEeHyBaja HOBY epy B icTopii jroacTBa. Y Hil, 30KpeMma, 3a3Hayanocsa: «MeTow BCAKOTO
MOJIITUYHOTO CYCIIUJILCTBA € OXOPOHA MPHUPOTHUX 1 HEBiA €MHHX MpaB moauHH. Lli mpaBa — cBoOoa,
BJIACHICTh, O€3I€Ka, CYNPOTUB THOOJIEHHIO..». A y M. 17. IbOro JAOKyMEHTa MiJKpPECITIOBAIOC:
«[IpaBo BIacHOCTI HEMOPYIIHE 1 CBAIICHHE, HIXTO HE MOXe OyTH Mmo30aBIEHUN CBOEI BIACHOCTI, 3a
BUHSTKOM BHIIQ/IKIB, KOJIU CYCIUIbHA KOPUCTb, 3aKOHHUM IMOPSAIKOM 3aKpiIlIeHa, OYEBHIHO BUTpeOye
[[LOTO, YMOBOIO TMPH I[OMY OyJie MOmepeIHs CIlaTa CIpaBeIMBOi BUHAropoAr». Ha3BaHi mpaBoBi
JpKepena CTald 17€0JIONYHOI0 OCHOBOIO HH3KHM KOHCTHMTYIIM pO3BMHEHUX KpaiH. BoHM MaroTh
BXJIMBE 3HAUCHHS 1 JUTS1 BITYM3HSAHOI TEOpii Mmpasa.

Bitunsnsui mucoutenm I'. CxoBopoga, T. lleBuenko, I1. Kymim, 1. ®panko, JI. Ykpainka, M.
I'pymeBcokuii, M. JIparomanos, O. KicTakiBchbKuil 30araTiiiy i MOTIMOMIN 3arallbHOCBITOBI TOTJISAH
[6, c. 568]. Bonu craBwim JIFOAWHY 3 i1 JyXOBHUMU MOTpeOaMu Ha BepInHY (inocodchbkoi mipamiay,
a MalfHO — JuIIe SIK OOMEXeHY HEOOXITHICTh, 110 B MHUX Po3Mipax morpedye oxoponu: «be3rmys3mno
TBEPJUTH, 1110 JJIS JIFOAMHH NPUPOJIHOIO € oTpeda BOJIOJIHHS, CKaXiMO, 0araTcTBOM, sIKE MEPEBUIIYE
MO>KJIMBOCTI MTOMIPHOTO CHOXHBaHH», — cTBepkyBaB I'. CkoBopona [8, c. 285].To0OTo nronuHa He
MMOBMHHA 30aradyBaTHCh MaTepiaJIbHO, a MOPAJIBHO,JJIS KUTTS JIFOAWHI HE TOTPIOHI uepe3 MipHi
OaratcTBa, a TUIbKH CKIJIBKH i MOTPiOHO /Ui HOPMAJIBHOTO iICHYBaHHS.

Ha >xanp, TeopeTWuyHi MOpPOOKM I[HMX MUCIHUTENIB HE 3HAWILIA CBOTO BITOOpaXe€HHS Yy
TOTOYaCHUX HOPMATHUBHO-TIPABOBUX aKTaX, 1 K Pe3yNbTaT — HECTIPABEUIHBI MPOIECH MTPOTH JIFOIUHH
B THX JIep’KaBax HaOyBaJId OLIMPEHHS.

B inTepecax comiaqbHOTO PO3BUTKY CYCHUIBCTBA, B IHTEpecax JIOAMHU 1 TpOMaJsSHUHA,
eKOJIOT14HOi Oe3nekn (I3MYHMX 1 IOPUIMYHUX Oci0 AepikaBa Bce OUIbIIE YMCETbHUMU HOPMAaTUBHO-
[IPAaBOBHMHM aKTaMU OOMEXYe aOCOIIOTHE MPaBO BIACHUKA 0€3MEKHOrO MaHyBaHHS HaJ pI1ydio, HOro
IpaBa BOJIOAITH, KOPUCTYBATHUCS Ta PO3MOPSIKATUCSA CBOIM MaifHOM. 3Ba)katouu Ha TakKy TEHICHIIO,
OYEBUHO, JOLLIBHO BCIO MPUBATHY BJIACHICTH PO3JAUIUTH HA /1Bl YACTHUHH: HEBLA €MHY NPUPOAHY
BJIACHICTb JIIOJMHU Ta IHIIY PUBATHY BJIACHICTb.

VY Hayni KpUMIHQJBHOTO IMpaBa B JI€AKiM Mipl € aHAJIOI TaKOro PO3YMIHHS BJIACHOCTI, 1€ —
«mepeik MaiHa, MO0 He miyisirae KoHpickamii 3a CyJIOBUM BHUpPOKOM». Takui migxig €
KOHIICTITyaJJbHO TIPAaBWJIBHUM, ajieé TOpsl 3 [UM HaBeleHa HOpMa BXe JaBHO HE BiJoOpaxkae
00’ €eKTUBHUX pealibHOCTeH KUTTH [8, c. 143].

3aramoM jaep)kaBa NOBHHHA 3a0€3MEYNUTH MOCHICHY OXOPOHY TaKOi BIACHOCTI: MPUHHSATTIM
J1€BUX HOPMAaTHBHMX aKTiB; BCTAHOBJICHHSM MOCUJIEHOI IOPUANYHOT BIAMOBIIAIBHOCTI 32 MOCATaHHS
Ha L€ MaiHO; CTBOPEHHSM YMOB /Uil HOro camMoOOOpOHH; 3alpoBaJKEHHSM OOOB’SI3KOBOTO
CTpaxyBaHHs I[IHHOTO MaiiHa; rapaHTisIMM BIJIIKOAYBaHHs y pa3i BTpaTu. JlocBix 3apyOiKHHUX KpaiH
CBIUUTH, II0 MpPHU BCTAHOBJEHI MEpeNiKy 1 KUJIbKOCTI MailHa, sIKe MOBMHHO OYTH BIJHECEHO 0
HEBi1’€MHOT0 NPHUPOJHOTO MpaBa BJIACHOCTI JIIOAMHU, HEOOXIHO KOPUCTYBATUCS MIKHAPOJIHUMH
crapaptamu. L{i kpurepii NOBUHHI OyTH «HOPMaJIbHUMM 1 10 HUX [TOBUHHA MParHyTH cama JIIoIMHa
1 CYCHJIBCTBO MPU PETYIIIOI0UiN poJli IepKaBU.

Otxe, 10 MaifHa, sK€ CTAaHOBUTh HEBIJ €MHY MPHUPOJIHY NPUBATHY BJIACHICTH JIIOJIWHH,
HEOOX1THO BIHECTH TepeayciM KOIITH Ha 3a0e3NeueHHs MOCTIHHOTO, 30aJaHCOBAHOTO, SIKICHOTO
XapuyBaHHS;, OXOPOHY 3JI0POB’S JIFOIWHU; HA OJAT, B3YTTS Ta 1HIII MPEIMETH 3aXHUCTY BiJl IPHUPOTHUX
(akTopiB; Ha BIAMpPABICHHS TyXOBHUX Ta KYJIbTYpHHX MOTpeO; HAa OCBITY; Ha CILIATY KOMYHAaJIbHUX
MOCIYT; Ha BIAMOYMHOK. KpiM TOTO, A0 IBOTO MEpemiKy Ciifl BKIIOYHUTH: JKHUTIO; 3aCO0M 3B’S3KY;
1HMBIyalbHI TPAHCIOPTHI 3aC00M a00 KOIITH HAa EPeCyBaHHS I'POMaJICHKUM TPAHCIIOPTOM TOLIIO.

OTxe, MHOIO BHM3HAQUEHO HaWOUIBbII CYTTEBI O3HAKM HEBLA €MHOI MPHUPOAHOI BIIACHOCTI
moaunu. [To-nepiie, Tako BIACHICTIO MOXe BBaXKATUCS HE BCSI MPUBATHA BIACHICTb, SIKA HAJIEKHUTD
JIOJMHI, a TUIbKU Ta, AKa 3a0e3nedye ii «HOpMalbHI» AJI CycHuibcTBa 1 yacy notpedu. Ilo-apyre,
TaKoi BJIACHOCTI JIIOJIMHA HE MO)Ke OyTH mo30aBjieHa HIKOJNM 1 HIKMM, B TOMY YMCJIl 1 Ha OCHOBI
3akoHy. [lo-TpeTe, B iHTEpecax IIi€l JIOAUHNA YH 1HITUX WICHIB CYCIIJILCTBA, Y BUIAKaX BU3HAYCHUX
3aKOHOM, BOHAa MOe OYyTH JIMIIIe TUMYACOBO 1030aBJIeHa MpaBa KOPUCTYBATUCS UM PO3MOPSIKATHCS
uuM  MaitHoM. Ilo-ueTBepre, nepkaBa 3IIHCHIOE TIOCHUJIEHY OXOpPOHY HEBIJ €MHOI MPUBATHOT



BJIACHOCTI JIIOAMHU Ta CTBOPIOE YMOBH Il il HaOyTTs rpomansHamu. [lo-m’siTe, Taka BIIACHICTH HE
mijuisirae KoHdickarii, He MO)Ke OyTH MPEAMETOM MOPYKHU (KpiM BHITAJIKIB IEPBUHHOTO MPUAOAHHS),
3/1aBaTUCS B OPEH/IY, BITUYKYBAaTUCS, SKIIIO 1€ MOXKE TPU3BECTH JI0 BTpaTH ii 6e3 3aminu. [lo-mocre,
neprkaBa 3000B’s13aHa CTBOPUTH YMOBH ISt HAOYTTSI JTFOIMHOO TaKOi BIACHOCTI.

Sk 6auuMo, OJTHUM 13 OCHOBHUX OOOB’SI3KIB IEMOKPATUYHOI JCPKABU € CTBOPEHHS YMOB IS
HaOyTTs rpOMaITHAMU TIPUBATHOI BIIACHOCTI, sika O 3a0e3medyBasia ix HeBiJl'€MHI MPUPOIHI TTpaBa.
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doyenm Kageopu yusinbHo20 NPasa ma npoyecy
XmenvHuybKo20 yHigepcumemy ynpasiinia ma npasa,
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O3HAKMU 3ABE3INEYEHHA JIOKA3IB B IUBIVIBHOMY ITPOLHECI

LIIK VYkpaiHu He MICTUTh HOPMATHBHOTO BHU3HAYEHHS IMOHSATTSA 3a0e3ledyeHHs JoKa3iB. Y
HayIll MBUILHOTO MPOIECYATIbHOTO MpaBa TOYAThCA IUCKYCIT 11010 Horo cyTHocTi. Heoano3HauHICTh
BU3HAYEHHS 3a0e3MeueHHs J0Ka3iB B IUBUIBHOMY IpOIECi MOB’sI3aHa 13 BKJIQJAaHHAM Yy 1€ MOHSTTA
pizHOro 3MmicTy. 3abe3meueHHsl JT0Ka3iB XapaKTepU3yeTbCsd NMpPUTaMaHHUMHU HOMY O3Hakamu. BoHu
BU3HAYaI0Th (PO3KPHUBAIOTH) HOTO CYTHICTh, IPABOBY NMPHPOLY.

O3Haka — 1€ puca, BJIACTUBICTh, OCOOJIMBICTh KOTO-, YOr0-HEOY/Ib; T€, IO BKa3y€e Ha IIO-
HeOyb, CBIMYMTH TpO 1IOCh [1, C. 665]. Ananiz nonoxens LITK Ykpainu, HaBeIeHHUX B HayKOBIi
niTepaTypi AediHIIA a€ MOKINBICTH BHOKPEMUTH HACTYITHI O3HAKU 3a0€3MeYeHHS JOKa3iB.

Tak, 10 03HaK CJIiJl BIAHECTHU:

1) 3akpimyieHHs BiIOMOCTEH PO 00CTaBUHU CIIPaBH;

2) 3IIHCHIOETBCA 3 METOI0 BUKOPUCTaHHSA iX B MalOyTHbOMY SK JOKa3iB NpU PO3MIAIl Ta
BUPIIICHHI HUBLIBHOI CIIPaBH;

3) 3miHCHIOEThCA 3a IHIIIATUBY 3asiBHUKA (10 BIOKPUTTS TNPOBAKEHHS Yy copasi), oci0, sKi
OepyTh ydacTh y crpaBi (Micis BIAKPUTTS IPOBAKEHHS Y CIPaBi).

HITK VYxkpainu npomyckae 3a0e3neuyeHHs JOKa3iB 10 NOJaHHA MO030BY. B Takomy pasi
iHiIiaTOpoM 3a0e3neueHHs J10Ka3iB, Cy0 €KTOM LMBUIBHUX MPOIECYalbHUX MPaBOBIIHOCHH OYIyTh



BHCTYIIAIOTh OCOOM, sKI HE BXOIATh N0 CKJIamy ocib, siki OepyTh ydacThb y CHpaBi, Xo4a BOHHU
MOTEHITIHHO MOXKYTh HUMHU cTaTh. [Ipu iboMy 3akoHomaBIeM, K BipHO Bij3Havae C.C. buukoBa, Taki
0co0u HE BUIUIAIOTHCS B OKpEMY IpyIy. A 1€ € CYyTTEBUM YMYIIEHHIM IIHUBUIEHOTO MPOIECYaTbHOTO
3akoHoAaBcTBa. L{i ocoOu, 3BMYaiiHO, 3 OIJIAAYy Ha OCOOJMBOCTI iX IMBUIHHOIO MPOLECYaTbHOTO
MIPAaBOBOTO CTATYyCY, a TAKOX HA METY Y4acTi y poIieci, He € oco0amH, siKi OepyTh y4acThb y cupasi. 3a
JOIUTbHE BHOKPEMHUTH I1X Ha 3aKOHOJABYOMY pIBHI Yy CaMOCTIHHY Tpymy CyO’€KTiB IHMBLIBHHX
NpoIeCyaIbHUX MPAaBOBIAHOCHH [2, C. 25].

Komentyroun cr. 133 IIIK Vkpainu B.M. KpaBuyk, O.1. YrpuHOBChKa 3a3Ha4aroTh, 10 i
TaKUMH 0CO0aMH MarOThCS Ha yBasi cy0’ekTu gokasyBaHHs [3, c¢. 397]. OqHak maHi TBEpIKEHHS HE
BiamoBiarThs nonokeHHsaMm LITK Ykpainu, amke ocobu, ski OepyTh ydacTh y CIpaBi, Ta Cy0’€KTH
JOKa3yBaHHs MOHATTS He TOTOXHi. Tak, 30kpema 10 Cy0’€KTiB TOKa3yBaHHS BiIHOCHUTBCS CY[, IPOTE
3rigHo monoxkeHb cT. 133 IIIIK Vkpainu BiH He BIpaBi CaMOCTIHHO IHIIIIOBaTH THTaHHS TIPO
3a0e3neueHHs JI0Ka3iB y clpaBax IO30BHOTO TPOBA/HKEHHS. Y CIpaBaX OKPEMOTro IpPOBAJKEHHS
TUSTBHICTD CYAY BIAPI3HAETHCS OLTBINT aKTUBHOKO TTO3UIIIEI0, HIXK Y CIpaBax IMO30BHOTO MPOBAIKEHHS,
TOMY Y HHX Cy/ MoOke 3a0e3redyBaTH JOKa3M 3a BIacHOO iHimiatuBor. Ha Bigminy Bix LIITK 1963
poky umnHHuM [IIK VYkpainu He BH3HAUYE€HO, IO CYJ MOXKE BHUCTYNATH IHILIATOPOM TaKol
nporecyanbHoi Jii B MO30BHOMY MNpOBa/DKEHHI. XO4Ya 3 JIaHOTO NPUBOJNY B HAYKOBIH JiTeparypi
TOUUTHCS HU3KA MucKyciil. Sk 3a3Havae C.O. Bonocenko He MOXkHa BBaXXaTH MOPYIICHHSM MPUHIIUAITY
3MarajJbHOCTI CHUTYyallilo, KOJM CyJ Yy BHHATKOBUX BHUMNAIKax (MpH BHUHUKHEHHI CYMHIBIB Y
JIOCTOBIPHOCTI THUX YW IHIMUX OOCTaBUH CIPaBH) IMPOSIBUTH BIIACHY IHIIIaTUBY B JIOKa3yBaHHI
(30kpema, 3 BiacHOI iHIIiaTUBM BUTpeOye MEBHI JOKa3W). Taka CHUTyalliss MOXJIWBA TOJi, KOJIU
00CTaBWHM CIIPAaBH JOBOJATHCS CTOPOHAMHM, ajie CIIPHICTh CUTYyaIllli He 3HHMKae, a0 KOJHU Yy CHpaBi
BUHUKAIOTh CYMHIBH IIOJIO JOCTOBIPHOCTI HamaHUX cyay nokasiB [4, c. 11]. B.I. Teprummsikos, He
3anepeuyroyn (akTy, 10 JOKa3d y OUIbII CBOIM 4YacTWHI MOAAIOTHCS 1 MalOTh TMOAABATHUCS
CTOPOHaMH Ta IHIIMMHU oco0aMu, 10 OepyTh y4acTh Yy CIpaBl, aKIEHTyE yBary Ha TOMY, LIO CYJ 1
3apa3 He 3BUIBHEHMH BiJ 000B’s3Ky 3a0e3ledyBaTH ClpaBy J0Ka3aMH 1 MPUXOJIUTH A0 BUCHOBKY, IO
OYMKH TIpO OOOB’A30K CTOpPIH IOAABaTH JOKa3W K BUKIIOYHO HPO iX OOOB’A30K € CHIPHUMH 1
nepeayacHumH [5, c. 178].

Crnix mOroAWTHCH 13 BHUCJIOBJICHOI B HAYKOBIM JiiTepaTypl TOUYKOIO 30py NpO Te, MIO
aKTHBHICTh CyAy TIIpH 3a0e3leuyeHHs JOKa3iB MNOTpiOHO pO3MiAgaTd B ACHEKTI MPUHIUIIB
3MarajbHOCTI Ta JUCIO3UTHBHOCTI IUBUIbHOTO mpomecy [6, C. 51].Cyau mNOBHHHI CHOpPUSTH
3AICHEHHIO 1IOTO IpaBa 0co0aMu, sIKi OepyTh ydacThb y CHpaBi, LUIIXOM HOro po3’sCHEHHS,
HaCIAKIB Horo He BunHeHHs. Sk 3a3Havae S1.I1. 3efikan 3a MEBHUX CUTYyalild CyJl MOXKE YTOYHHUTH, UU
MOXKE€ CTOpOHa TMOJATH BIANOBIAHUN Jl0Ka3 MO0 OOCTaBMH, Ha $KI BOHA IOCHUJIAETHCS, 1
3alpoNOHYBAaTH 1H IMOJATH BIAMOBIAHY 3asBY Tpo 3a0e3MedeHHs JO0Ka3iB sl 1 BHPINICHHS Y
BIZIMOBITHOMY TIOPSIZIKY, @ TAKOX PO3’SICHUTH MOPSI0K MOaHHs Takoi 3asBu [7, ¢. 299-300].

Ha namy nymky, HIIK Ykpainu HenocTaTHbO yBaru npuiuise perjaMeHTalii TeMIopaibHUX
MEX 3J1HCHEHHs NIpaBa Ha 3a0e3MevyeHHs J0Ka3iB, 30KpeMa J0 SIKOro yacy Moxe OyTH MojaHa
BI/INOBI1/IHA 3asiBa. BiAmoBiiHi 3MiHK MarOTh OyTH BHECEH1 10 cT. 133.

4) 37iHCHIOETBCS 32 YMOBH, IO € OOIPYHTOBAHI MiJICTABU MPHUITYCKATH, IO 3aKPIIUICHHS X
BIJIOMOCTEH y TONANBIIOMY Y CYAOMY pPO3IJIS/I MOXE CTaTh HEMOXJIMBUM ab0 € CKJIaJHONI B
nojaHHi nux gokasiB. Ocoba, sxa Oept ydacTs y crnpaBi, IOBHUHHA JOBECTH OOIPYHTOBAHICTh CBOIX
moOOI0BaHb, IO MOJ[a4a BiAMOBITHUX JI0Ka31B € HEMOXKJINBOIO. TOOTO Cy/1 HE MOXKE 3M1MCHUTH 3aX0/IH
1o 3a0e3MeveHHI0 JIOKa3iB JIMIIEe Ha MiJCTaBl HIYUM He OOIPYHTOBAHUX MOOOIOBaHb cy0’ekrta. Ciina
3a3HAYUTH, IO B HAYKOBIM JIiTepaTypi BKa3yeThcs Ha Te, mo (GopmymoBanus 4. 1 ct. 133 LIIK
VYKpaiHu € He 30BCIM TOYHHMM, OCKUIBKM B HBOMY HAEThCS MPO HEMOXIMBICTH ab0 CKIAJHICTBH
MOJIaHHS JOKa3iB yYaCHUKOM TIPOIIECy Y TernepimHbomy uaci [8, C. 443];

5) 3OIfCHIOETHCS Y BU3HAYEHOMY 3aKOHOM MPOLIECYAIEHOMY HOPSIIKY;

6) 3ailCHIOETBCS CYAOM. 3a0e3ledyeHHs A0Ka3iB MOKE BUMHATHCS HE JIUIIE CYIAOM, SKHIMA
pO3IIIa€e MUBUIBHY CIpPaBy, a W y BUMAJIKY, SKIIO TO30B 1€ HE MPOSBICHO - MICLEBUM 3arajllbHUM
CyZIOM, y MeXaX TePUTOPIaIbHO1 MIJCYAHOCTI SKOTO MOXXYTh OyTH BUMHEH1 Jii 1010 3a0e3neYeHHs
70Ka3iB. 3riHO 3 MpaBWIAMH TEPUTOPIATBHOI MiJCYTHOCTI KOXEH CyJA Ma€ IaBO BYUHSATH
IpouecyaabHi il BUKIIIOYHO Yy MeXaxX MEeBHOI aJMIHICTPAaTUBHOI TEPUTOPIi, HA SKY MOIIUPIOIOTHCS



oro moBHOBakeHHs. OTXe, SKIIO MpOIECyalbHI Mii moAo 3abe3nmedeHHs JO0Ka3iB MOTEHIHHO
MOXYTb OyTH BUMHEHI B MeEXaX TEPUTOPIaIbHOI MiACYIHOCTI TEBHOTO MICIIEBOTO CYAy, BIH €
MOBHOBAKHUM PO3TJISAATH TMHTaHHSA Mpo 3abe3medeHHs [okasiB Hampukman, cyn 3a Miciem
MIPO’KUBAHHS CBiJKa, SIKOTO HEOOXi1AHO JOMUTATH, a00 3a MICIIEM 3HAXOKEHHS PEUOBUX JOKA3iB, AKI
HEOOXI1/THO OTJITHYTH, TOIIIO.;

OCKiTBKH TIpaBO 00paTH Cy/I, IO Ky/AU I0/IaBaTH 3asBY, HAJIC)KUTh 3asBHUKY, TO HE BUKJIFOUEHO,
[0 BOHA MOKe OyTH ToJaHa J0 Cyay, KU pO3TIIsac CIpaBy, X04a cami JIOKa3W, sIKi IiJUISITaloTh
3a0€3Me4YeHHI0, MOXYTh OyTH B iHIIOMY paloHi ab0 HaceleHOMY MyHKTi. B Takomy pasi cyny
JIOBEJIETHCS BAABATHCS IIIE ¥ IO 3aCTOCYBaHHS IHCTUTYTY CYJIOBOTO JOPy4YEHHs. BUKOpPHUCTaHHS Cy/I0M
CYIOBUX JOPYYCHb TMpO 3a0e3MeUeHHs] JI0Ka3iB JOMYCKAEThCS JIUIIE 3 MOMEHTY BIIKPHUTTS
npoBaJpKeHHs y crpasi [9, c. 378].
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KonnekTopeTBO Kak OTHENbHBIA cerMeHT (uMHAHCOBBIX yciyr Bo3HUK B CIIA 40 mer Ttomy
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Hazan, B EBpore okoHuarensHo chopmupoBaiics B 80-¢ roapl MpomIioro Beka. B mro0ol crpaHe
MHpa ecTb IPOOJIEMbl C HEBO3BPATOM KPEIUTOB M JI0JraMy BO Bcex oOuacTsx OM3HECa, HO OCOOEHHO
3TO CTaHOBUTCSI AaKTYaJIbLHO BO BpeMS OSKOHOMMYECKOro Kpusuca. CerogHs KIMEeHTaMu
KOJUISKTOPCKMX  areHTCTB SBJSIIOTCSL HE TOJBKO OaHKM, HO U (DUHAHCOBBIE, CTPaXOBBIE,
TEJIEeKOMMYHHUKAIIMOHHBIE, TOPrOBbIE KOMITAaHUH, TO €CTh BCE, y KOrO B MPOIecCe pabOThl BO3HUKAET
npoOJieMHast ¥ IPOCPOUCHHAs! 3a/10JPKEHHOCTb.

Ecte mu B benapycu komnekropckue areHtcTBa? Ha caiftax HEKOTOPBIX IOPUIMUYECKHUX (prupM
npejaraercst JaHHas yciayra. OfHako O(UIMANIbHO TEPMUHA «KOJUIEKTOPCKOE AareHTCTBO» B
0€eNopycCKOM  3aKOHOJAATENbCTBE HET. Il03TOMYy CIOXKHO OTHOCHTH Ty WIM HHYIO0 (upMmy,
3aHUMAIOLIYIOCS B3ICKAHHUEM JI0JITOB, UMEHHO K KaTErOpUH KOJUIEKTOPCKHX areHTCTB.

HeOomnb1oe npucyTcTBue KOJUIEKTOPCKMX areHTCTB B benapycu umeer cBou npuunHel. HazoBem
HEKOTOpbIE U3 HUX. B cuily cenu@ukn oTedecTBEHHOTO 3aKOHOATENbCTBA KOJUIEKTOPCKHE areHTCTBA
MOT'YT HCIOJB30BaTh B paboTe ¢ KIMEHTaMH TOJBKO OJHY CXeMy pabOoThl — Ha OCHOBE JIOrOBOpA
BO3ME3/IHOTO OKa3aHWs yClyr. B 3apyOeXHbIX CTpaHax BO3MOXHBI U HHbBIE CXEMbl — HaIpHMED,
BBIKYIl KOJUIEKTOPCKMM areHTCTBOM 33JJ0JPKEHHOCTH C JIUCKOHTOM U TIOCIIEYIOIEE B3bICKAHHE €€ C
JIOJDKHUKA B TI0JIb3Y HEMOCPEICTBEHHO areHTcTBa. Takas cxema pabotsl B benapycu 3aTpyaHeHa Tew,
YTO TIOKYMAaTh JIOJATH MOTYT TOJIbKO OaHKH MIIM HEOAHKOBCKHE KPEIUTHO-(UHAHCOBBIE OpTaHHM3AIHH,
KOTOpbIE I10 ONPENENICHUI0 KOJUISKTOPCKMMHM areHTCTBAMU HE SBISAIOTCA. OTO OOCTOSTENIBCTBO
CHIEpKMBAET Pa3BUTHE PhIHKA KOJUIEKTOPCKUX yciyr B bemapycu. IIproOperenue 1oaroB u pabota ¢
3a/I0JDKEHHOCTBIO JIOJDKHO CTaTh MPHOPUTETOM KOJUIEKTOPCKMX KOMIIAHHUM, KOTOpBIE, KaK HHUKTO
Jpyroi, 3HAIOT M MOHMMAKOT TOHKOCTH 3TOrO IpOIecca, U, COOTBETCTBEHHO, MOIYT pa3pelIuTh
JIOJITOBBIE CUTYAIlMX HE TOJBKO B ONTUMAJIBHBINA CPOK, HO M HAWIYYLIMMH AJIs KJIMEHTa U JOJDKHUKA
METO/IaMH.

[TonHoueHHast paboTa 6eI0pyCCKUX KOUIEKTOPOB MO JOTOBOPY BO3ME3HOIO OKa3aHMs yCIIyT
TaKKe 3aTpyAHeHa. Jleno B TOM, 4TO OOBIYHO KOJUIEKTOPCKHME areHTCTBa paboTaloT MO BO3BpaTy
33/I0JDKEHHOCTH  (M3MYecKux  Jui  (mepex  OaHKaMu,  SKWJIMIIHO-IKCILTyaTallMOHHBIMH,
KOMMYHAJIbHBIMU OPTaHU3alMsAMU U T. 11.). VIck1 B OTHOIIEHUH (U3NUECKHX JIUL PACCMAaTPUBAIOTCS B
benapycn obummiMu cynamu. A ropunuueckue (UPMbl B CHIIYy JIMIIEH3MOHHBIX YCJIOBHH Ha
CETOJHSIIIHUN JIeHb HE MOTYT IPEACTaBIISATh HHTEPECH KIIMEHTOB B OOLIMX CyJaax. ITO MOTYT JA€laTh
TOJNBKO a/iBOKaThl. [loaTOMy B pamkax OelopycCKOro HpaBOBOTrO MOJIS KOJUIEKTOPCKOE areHTCTBO
MOYKET TPEII0KUTh CBOMM KJIMEHTaM JIMIIb «Ype3aHHbI» MakeT yCIyr - YCIYTd IO J0CyleOHOMY
YPETYJINPOBAHUIO OTHOLIEHUH C NOKHUKOM. CyneOHoe B3bICKAHHE 33/I0JDKEHHOCTH ¢ (PU3NYECKHX
ui OeJIopyCCKUE KOJUIEKTOPbl O(QHIMAIBHO TMPOBOAUTH HE MOryT. COOTBETCTBEHHO, BO3HHMKAET
BOIIPOC - HACKOJIBKO 3aMHTEPECOBAaHbI MOTEHIMAIBHBIE KIMEHTHI (T JK€ camble OAaHKM) B yCIIyrax
0€en10pyccKOro KOJUIEKTOPCKOTO areHTCTBA, KOTOPBIE 110 ONPEIEIIEHUIO HOCAT HEMOJIHBIN XapakKTep.

B ycnoBusix coBpemeHHoro OusHeca B PecmyOnmuke bemapych KojekTopckue YCIyrH,
OKa3bIBa€MbI€ B OOJIBIIMHCTBE CIIy4aeB OPUAMYECKUMHU KOMIIAHUSAMH, C KaKIbIM T'OJIOM CTAHOBSITCS
Bce OoJsiee BOCTPEOOBaHHBIMHM M aKTyaJlbHBIMU Ha pbiHKe.  CuMTaeM Tak ke, uTo B PecryOnuke
benapych cnenyer npuHATh HOPMATHUBHBINA aKT, PErYJIUPYIOMINN KOJUJIEKTOPCKYIO JIESITEIbHOCTh, B
KOTOPOM TPAaBUWIILHO OYZAET 3aKPENHTh CIEAYIOLIHE MOJOKEHHS: YETKOE OMMCAHUE B3aMMOOTHOLLICHUH
MEXIY JOJDKHUKOM U KOJUIEKTOPCKMM areHTCTBOM; BO3MOKHOCTb KOJUJIEKTOPCKOTO areHTCTBa HE
TOJBKO 00pabaTbiBaTh, HO M XPaHUTh MEPCOHANBHBIC JIaHHBIC; BO3MOXHOCTb IPEAOCTAaBIATH U
Nojay4aTh MH(GOPMALMIO B OHOpPO KPEIUTHBIX HCTOPUM; BO3MOXKHOCTH KOJIJIEKTOPCKOTO areHTCTBa
OCYIIECTBJISTh 3alpOChl B KOMIIETEHTHBIE OpraHbl, NPaBO MOy4aThb HH(OPMAILMIO MO TaKUM
3ampocaM; BO3MOYKHOCTb KOJJIEKTOPCKOTO areHTCTBA OpPraHM30BBIBaTh TOPrH IO peau3aluu
3aJI0)KEHHOTO HMYIIECTBA; HOPMATHUBHOE YPETyJIUPOBAHUE KOJUIEKTOPCKOM TaWHBI:  IOHSATHE,
Ipe/eibl €€ 3alUThl 1 OCHOBAHUS €e OOHAapOI0BaHuSI.

MoxeT BO3HHMKHYTHb BOIIPOC, 3a4eM HY)XHBI KoJUIeKTOpel B PecrmyOmuke benmapych, ecnu BO
MHO€ECTBE OAHKOB CO3/Ial0TCS CBOM MOJPA3EICHuUs 10 paboTe ¢ MPOOIEeMHBIMU aKTHBAMH?

Bo-nepBbIX, NPEeUMyILIECTBAa COTPYIHUUYECTBA C HE3ABUCUMBIM KOJJIEKTOPCKUM areéHTCTBOM COCTOSIT
B TOM, YTO B3bICKaHHE 33JJOJDKEHHOCTH - 9TO OCHOBHOM, @ HE JIOTIOTHUTENIbHBIN BUJI €r0 IESTETbHOCTH
Y 3aHMMAIOTCS 3TUM IPOIIEAIINE TOATOTOBKY CIELIMAINCTHI, BIA/ICIOIINE apCEHAIIOM 3HAHUI B TaKUX
00J1aCTAX, KaK ICUXOJIOTHSI, COLIMOJIOTHS, IOpUCTIPYACHIMS, pruHaHChl. Kaaplit U3 HUX MaTepHaibHO



MOTHUBHPOBAH U 3aMHTEPECOBAH B KOHEUHOM pe3yJIbTaTe.

Bo-BTOpBIX, KOJJIEKTOpPbI, KaK MPaBUJIO, MOJYYalOT CBOE BO3HAIPAXKICHUE JIMIIL B CiIydyae
yCIIEIHOro Bo3BpaTa Joara. Kpeautop mnosmy4yaer peajibHble JAEHBIM M TOJBKO II0CIE 3TOrO
BBIIJIAYMBAET KOJJIEKTOPY TOHOpAp.

B-Tpetbux, KOJUIEKTOpCKash AEATEIbHOCTH OYIET OCYIIECTBISITHCS CTPOTO B paMKax OeopycCKOro
3aKOHOJIaTEIbCTBA, YTO MCKIIOYAaeT BO3MOXKHBIE TIPETEH3UH CO CTOPOHBI IOJDKHUKA. A €CITM OHU BCe-
Taku OyIyT HMMETh MECTO, TO COTPYAHUKU KOJUIEKTOPCKOIO areHTCTBA HEMEUIEHHO CBSDKYTCS C
MPaBOOXPAHUTEIBHBIMUA OpraHaMH, MOJATBEPAAT MPAaBOMEPHOCTh CBOUX JEHUCTBUH W OOBSCHAT
CJIOKUBIIIYIOCS CUTYaLHIO.

B-uetBepThIX, B cllydyae MpUBJIEYEHUS ISl PpEHICHHs TPOOJEMBbl KOJUIEKTOPa, CHUKAETCS
BEPOSATHOCTh TIE€peXo/la SKOHOMUYECKHX TPOOJIeM B IUIOCKOCTh MEXJIMYHOCTHBIX OTHOUICHHH.
Berpeun kpeautopa W OJDKHHKA MPOXOMAT B TPUCYTCTBUHU TPEACTaBHUTENS KOJUIEKTOPCKOM
OpraHM3alliy, BBICTYIAIOLIETO B POJIM MEINATOPA-TIOCPETHHKA.

B-nathIX, KOUIEKTOpBI paboTaloOT B TFOOOM PETHOHE, TI0 MECTY PACIIONIOKEHHUS TOJKHUKA. Takium
o0pazoM, oOpalieHue K yciayraMm KOJJIEKTOpa SIBJSIETCSl Al Kpeauropa HauOosee BBITOJHBIM U
yI0OHBIM CIIOCOOOM pelIeH s IPOoOIeMbl IPOCPOUESHHOM 3aJ0KEHHOCTH.
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KOHCTHUTYUIMHE ITPABO
AJIMIHICTPATUBHE ITPABO
®IHAHCOBE IIPABO

THO®OPMAIIVHE ITIPABO

bepuiox Mupocnaea 3inogiisna,
cmapwiuti 6UK1a0ay Kageopu KOHCMUmMyyitiHoz2o,
AOMIHICMPamueHo20 ma QiHanco8020 NPasda
Xmenvnuyvkoeo ynisepcumemy ynpasiinHsa ma npaea, Mazicmp npasa

XAPAKTEPUCTHUKA ITPOBJIEM PEAJII3AII IPUHIIUITY BEPXOBEHCTBA
ITPABA B AJIMIHICTPATUBHOMY ITPOIECI

VY 3B’S3Ky 3 BENIMKHM CTYIIEHEM aOCTPAKTHOCTI NMPHHIMIY BEPXOBEHCTBA IPaBa BaXKIUBOTO
3HAYEeHHs HaOyBa€ MUTAHHS 3aCTOCYBaHHS NPUHIMIYY BEPXOBEHCTBA IpaBa y IMPaBO3acTOCOBYIN
JISUTBHOCTI, aJDKe TONPH 3aKOHOJAaBYE 3aKpIIJICHHS, HOPMATUBHO-TIPABOBI aKTH HE DPO3KPUBAIOTH
3MICT JOCHIPKYBaHOTO NPUHIIUITY MOBHICTIO, TOMY M JOCI TpHBaIOTh HayKOBiI TUCKycii. BBakxaemo
BAXJIMBUM THMTAaHHSM 3aCTOCYBaHHS TMPHUHIMILY BEpPXOBEHCTBA IpaBa y pas3l BIACYTHOCTI
HOPMATHUBHOTO PETYJIIOBAHHS CYCHUIbHUX BigHOCHMH. Ilin yac mpaBo3acToCyBaHHs IMporajdHa He
YCYBA€ETHCS, a JOJAETHCA 3a JOIMOMOTOI0 OJTHOTO 13 JIBOX CIMOCOOIB: 1) MIJITXOM 3aCTOCYBaHHS HOPM,
[0 PeryJIOI0Th CXOXKI1 BIIHOCHHH — aQHAJIOTiS 3aKOHY; 2) IIJISXOM 3aCTOCYBaHHS 3arajibHHUX 3acajl
[IPaBOBOTO PETY/IFOBAHHS CIIIPHUX BiIHOCHH — aHAJIOTis mpasa [1, C. 212]. Ajie He MEHIII Ba)KIIUBUM €
NUTAHHS TPO IPABOBE pETYIIOBaHHA BITHOCUH, BHPIIIEHHS CIOpPIB Ha MiJACTaBl NPUHLHUITY
BEPXOBEHCTBA IMpaBa, KOJIM € HOPMATHUBHO-TIPABOBI aKTH, 5IKI PETYJIIOIOThH MEBHY cdepy CYCHUIBHUX
BiJTHOCHH.

Agep’sitHoB B.b. ta Ilacentok O.M. 3a3Ha4aroTh, 10 CyA Ha MiACTABi aHAJIOTII MpaBa MoXke
BHBECTH i3 MO3UTHBHOIO 3aKOHOJABCTBa MPaBWJI0, sIKe He IPYHTYBAaTHMeTbCSl Ha igesix
CIpaBeVIMBOCTi, TyMaHi3My. TakuM YMHOM, aHaJOrisl MpaBa BUCTYNHUTH SIK 3aci0 3alOBHEHHS Yy
MeXax IMO3UTUBHOIO IpaBa MNPOTAJIMH IUISIXOM CTBOPEHHS NPUINCIB, SKI HE 3aXAU MaTUMYTh



IIPaBOBUI XapakTep. Y CBOIO Yepry, IPUHIUI BEPXOBEHCTBA IIpaBa y TAKUX BUIAJKaX BUMArae Bij
CyAJll BUMTH 32 MesKi MO3UTHBHOIO 3aKOHOJAABCTBA 1 IIYKaTU OCHOBY JUI BUPIIIEHHS CIOpY Y
npupoaHomy mpasi [2, €. 59]. Ctosba O.B. Bka3ye, 110, He3BaKarOuu Ha CIpoOH “po3muppoBKu”
BepxoBeHcTBa paBa Koncrutyniitnum CynoM Ykpainu, BOHO J10CI aleKBaTHO HE OCMUCIIEHO. AJie y
CBITJII CKa3aHOTO IEPCIEKTUBHOIO BHJIAETHCA HACTYIHA rimore3a. Yu HE ciif MmiJ BEPXOBEHCTBOM
IpaBa PO3yMITH NMPABO Cydy BMITH B OKPeMHMX BHIAJKAX 32 PAMKH 3aKOHY, BUHOCSYU PIILICHHS
0esmnocepeiHbO Ha 0cHOBI CT. 8 Koncturymii? [3, €. 70] [IpoTe cii 3ayBakuTH, K caMe BUSHAYUTH, Y
SIKOMY BWIMAJKy MOKHa BHMTH 3a paMKHu 3akoHY? Um He Oyne 1e cBaBuLIAM? Sk MOXHA B TaKHX
BUMAQJIKaX TapaHTyBaTH, IO CIpaBli OyAe 3acTOCOBAHWH TNPHHIMI BEPXOBEHCTBA IpaBa caMe B
iHTEpecax 0coOu JUIsl 3aXUCTY ii MpaB 1 3aKOHHUX 1HTEpECiB?

Crix moromuTHch 13 BUCHOBKOM Omimenko H.M. mpo Te, 110 npuHIMT BEPXOBEHCTBA MpaBa
MOBMHEH PO3MJIAJATUCS MPUHANMHI y BOX B3a€EMOIIOB’S3aHUX Ta B3a€EMOY3TOJDKEHUX pakypcax: siK
€JIEMEHT JOKTPUHAIBHOTO BHBUEHHS Ta HEOOXi/IHA CKJIaJI0Ba, 1110 TPOHU3YE BECh MpaBopeaizalliitHuii
npolec, IHIIMMU CJIOBaMH, SIK NPUHLMII IpaBa 1 NPUHIMI, [0 HEOOXIAHO HAJIEKHUTh NPABOBOMY
pEryJIIOBaHHIO, Bi/I3ePKAIIIOE IPUHIIUI BEPXOBEHCTBA 3aKOHY. [I[pUHIMIT BEpXOBEHCTBA MpaBa TaKOXK
€ BIIJI3EPKAJICHHSIM, BIIOOpPaKEHHSIM JOKTPHUHAIBLHOTO PIBHS MPABOBOI CBIJIOMOCTI B 3aKOHOJIaBUHUX
HOpMaXx, a TaKOX HEOOXiJTHOI0 YMOBOIO iX e(eKTHBHOI peasi3allii, TOOTO caMme BEpXOBEHCTBO IMPaBa €
HEOOXITHUM BHUMIpPOM ITMBUJII30BAHOTO CITIBBIIHOIICHHS MK JTyXOoM 1 OYKBOIO 3aKOHY, a OTXKe,
NPUHIUI BePXOBEHCTBA NMPaBa i MPUHIUI BEPXOBEHCTBA 3aKOHY MOXKYTh PO3IJISIIATHCH SIK
B3a€EMO3YMOBJIEHI Ta B3aemo30arauyioui kareropii [4, C. 12]. CupaBai, JOTpHMaHHS MPHHIIUITY
BEPXOBEHCTBA NPaBa € HEMOXJIMBUM, KOJIM JISUIBHICTH MPAaBO3aCTOCOBHUX OpraHiB HE BIIMOBiIae
NPUHIUITY 3aKOHHOCTI. AJIK€ BBa)KAEMO NPHUHIIMII BEPXOBEHCTBA 3aKOHY OJHUM 3 €JIEMEHTIB 3MICTYy
NPUHIUITY BEPXOBEHCTBAa mpaBa. [Ipy IbOMYy MPHUHIMI BEPXOBEHCTBA 3aKOHY Ma€ 1 CaMOCTiiHe
3HAQYEHHS, 1 BTUIIOETbCA y MPHHLUII 3aKOHHOCTi. BBaxkaeMo, 10 AMCKYCIl IIOJI0 MPOTHCTABICHHS
MIPUHIMITY BEPXOBEHCTBA IpaBa 1 MPHHIMIY BEPXOBEHCTBA 3aKOHY BHHHKAIOTH Yepe3 HEOTHAKOBE
PO3YMiHHS MOHATTA “mpaBo”. SIKmo miJg TepMiHOM “HpaBo” PO3YMITH MNPHUPOJHE IMPaBo, TO
NPUXWIFHUKA TIO3UTUBHOTO MpaBa IIJIKOM MPAaBHIBHO 3allepedylOTh BEPXOBEHCTBO IIpaBa, SIKE
O3Ha4ya€ BUXIJ CYAJI 3a MeXl MO3UTHBHOro mnpaBa. HopMu mpaBa moBHHHI OyTH OJHAKOBUMHM ISt
BCiX. BBaxaeMO HenpaBWJIBHUM Y TIPOIIECi MPABO3aCTOCYBAaHHS KEPYBATHUCH EMOIISIMH, MOPAJLIIO
TOLIO.

3aciyroBye yBaru TakoX MHTaHHS PO BHUMOTHU (€JIEMEHTH) NMPUHIIAITY BEPXOBEHCTBA IPABa.
Sx Bkazye Ilacentox O.M., TpaauUifHO 10 3MICTY NPHHLMITY BEPXOBEHCTBA IpaBa BKIIOYAIOThH
CIpaBeUIMBICT. Ii BiCYTHICTh y MPaBOBUX HOPMAX Ja€ IIiICTABM CTABUTH IIiJl CyMHIB JIEMITUMHICTD
takux HopM [5, C. 121]. CtoB6a O.B. mepexoHaHWii, IO CYAISA, SKHA iAIIOB BHCHOBKY PO
HECTIPaBeIJIMBICTh MEBHOTO 3aKOHY, BUXOISYHM 3 KOHCTUTYIIMHOTO TMPUHIIMAITY BEPXOBEHCTBA IpaBa,
HE NMOBUHEH 3aCTOCOBYBATH I PO3B’sI3aHHS CIIpaBH LieH 3akoH. I1i1 HecnipaBeIIMBICTIO y IbOMY pa3i
CJIIJT pO3YMITH TaKUM CTaH pedeil, KOJIM HACTIIKU JISTHHSI, 3a3HAUY€HI Y 3aKOHI, € SBHO HEBIATIOBIAHUMHU
BIUIMBY I[bOTO JIISIHHS Ha MPABONOPSAIOK (HAMPUKIIAM, 3aCTapuUInil 3aKoH). Y I[bOMY BHUMAJIKY CYIJs
3MyIIeHUH 0e3mocepeIHbO 3aCTOCYBaTH MIPABO, BU3HAYMBIIN TaKl HACTIAKHU JIsl CKOEHOTO JISTHHSA, AK1
J03BOIMAM O BIJIHOBUTH TMOPYLIEHI YMOBHM JIIOJCHKOTO CHiBICHYBaHHA 1 (a00) 3MIIHHUTH
MpaBOIOPSIIOK Yy Iistomy [6, C. 13]. Ane sik Cyans MOXe BHU3HAYWTH, YA € CIPABEJIUBHM 3aKOH?
Jlnme Koncrutyuiitauii Cyn YkpaiHu yNOBHOBa)XEHUH HpuMaTH pIlIeHHS Ta JaBaTh BUCHOBKH y
CIpaBax MIOJI0 KOHCTUTYLIMHOCTI 3aKOHIB Ta 1HIIUX MpaBoOBUX akTiB BepxoBHoi Pagu Ykpainu, akTiB
[Ipe3unenta VYkpainu, axtiB KaGinery MinicTpiB VYkpainu, npaBoBux akTiB BepxoBnoi Paau
ABtoHOMHOT Pecniy6mixu Kpum.

Cain moroautuch 13 nymkoro Ilacentoka O.M. mpo Te, 110 MOKE€ CKJIACTUCh CUTYyallis, KOJIU
3MICT TIpaB 0COOH, BU3HAYCHUH OPTaHOM BHKOHABYOI BJIAJU 3 YpaXyBaHHSIM IPUHIIMITY BEPXOBEHCTBA
npaBa, He 30IraTUMEThCA 3 PO3YMIHHSM LBOTO 3MICTY CaMOI0 0C00010. Y TaKOMY BUIAJIKY 3a II030BOM
0coOM CBO€ BaroMe CJIOBO TMOBHHEH cka3aTu cyn. [lpum npomy Take ciIoBO Mae OyTH TJIMOOKO
MOTHBOBAHMM; IOCTaHOBA CYJy MOBHHHA MICTUTH OLIHKY ycCiX 0OCTaBUH, SIKI 3 MOy OpraHy
BUKOHABYO{ BJIaJIM MajH MPUPOTHO-TIPaBOBY 3HauMMICTh. ChOrOJHI HaBITh MPHU 3aCTOCYBAaHHI HOPM
MO3UTHUBHOTO IpaBa JIAJIEKO HEe KOXHE CyJ0BE PIIIeHHS MICTUTh Y MOTHUBYBAJIbHIN YacTHHI JJOBOJH,
Ha OCHOBI SIKHX CyJ TIPUIIIOB J0 CBOiX BUCHOBKIB. KON K B OMMHUYHHX BHITJKaX CYJ yce K TaKd



MOCUJIAEThCSI Ha TPUHLIMIT BEPXOBEHCTBA IpaBa, TO, K MPaBUJIO, HE BKa3ye, sIKI caMe MOro BUMOTH
Oymu 3actocoBadi [5, C. 119]. Bbep3enko B.M. 3a3nauae, mo y NpakTUYHIA JiSUTGHOCTI CY/IiB
CIIOCTEPITa€ThCS TaKe CTABJICHHS CYIIIB 10 (Pi3MUHUX OCiO-y4yaCHUKIB aJIMIHICTPATHBHOI CIIPABH, SIKE
HE BIJNOBIAA€ (a MOJEKYAH M CyNnepeuuTh) MPUHIUIY BEPXOBEHCTBA IpaBa. Tak, iICHYIOTh BHUIAJIKH
3aJMIICHHS CYJOM TI030BHOI 3asBM 0e3 pyxy 3a (opManbHHX TMiJICTaB: HETOYHO BKA3aHO
HallMEHYBaHHS Cy1y, JO SIKOTO 3BEPTAETHCS IMO3MBAY, MOJAHO HEMOBHHUI MEpeniK JOKYMEHTIB Ta
IHIIMX MaTepialiB, MO JOJYYAarOThCS 1O IMO30BHOI 3asBH (BIJACYTHICTH KOTIii IMO30BHOI 3asBH,
BIJICYTHICTh KBHUTAHIIII PO CIUIATY cyAoBoro 30opy) (ma. 1, 6 4. 1, 4. 3 cr.cT. 106, u. 1 cT. 108 KAC
VYkpainn); 6e3miicTaBHO CyAH BiAMOBIISIOTH Y BIAKPUTTI MPOBA/KEHHS B aMIHICTpaTUBHIN CIIpaBi 3
MOTHBIB HEITJIBIZIOMUYOCTI CIIOPY aAMIHICTPAaTUBHUM CyAaM, OOTPYHTOBYIOYH CBOIO BiIMOBY HaueOTO
TUM, IO TaKy CYMEPEeUKy He HAICKUTH PO3TIISIATH B MOPSIKY aJMIHICTPATHBHOTO CYIOYMHCTBA (II. 1
9. 1 cr. 109 KAC VYkpaiau), BiIMOBISIOTHCS BUTpeOyBaTH HEOOXIiTHI I 3’ICYBaHHS OOCTaBUH
cpaBu JoKkasu [7, c.41]. OxHak 3HOBY X MOXHA MPOCITIIKYBaTH MPOTHCTABICHHS HPUHIUITY
BEPXOBEHCTBA MpaBa 1 MPUHIMITY 3aKOHHOCTI, SIKHH nependadae, M0 OpraHM JEp>KaBHOI BIaIu Ta
OpPraHH MICIIEBOTO CaMOBPSTyBaHHS, iX IMOCAJ0BI 0coOM 3000B’s3aHi JISTH JIMINE HA MiACTaBi, B
MeXKax TOBHOBa)XKEHb Ta y croci0, 1mo nepeadadeni Korncturyiiero Ta 3akoHamu Ykpainu. [loBuHHI
OyTH nOoTpHMaHi yci HalexHi cynoBi nponenypu. [lificHo, Oropokparis Ta ¢popmali3M HE CIPUSIOTH
YTBEp/KEHHIO BEPXOBEHCTBA IpaBa K MPIOPUTETY MpaB 0coOH, alie K, HANpUKIAA, CyIAs HEe Mae
mpaBa BIAKPHUTH MPOBADKEHHS y CIIPaBi, KOJM IMOJaHa MMO30BHA 3asBa HE BIJMOBIAE BCTAHOBICHUM
3aKOHOM BHMMOTaM, HE MOJaHi BCi JOKyMEHTH, HE CIUIayeHHil cynoBuil 30ip Tomo. OnHO3HAYHO,
npolecyaibHe 3aKOHOJABCTBO MOTPEOYy€e YIOCKOHAICHHS TAaKUM YHHOM, 100 3BEpHEHHS 110 CYAY
OyJ10 TPOCTUM, IOCTYITHHM, HE€ BUMAarajo Oarato yacy, 3yCWJIb 1 BHUTpaT, abW TpaBO 0COOM Ha
CYJIOBHI 3aXHCT OYJIO HE JIUIIIE JEKIapaTUBHUAM 1 TApAaHTOBAHUM, a i PEali30BAHHUM.

OTxe, YHNOBHOBa)X€HI MPaBO3acTOCOBI 3000B’s3aHI TiSTH JHIIE Ha MiACTaBi, B MeXKax
MOBHOBAXKEHb Ta y c1nocid, o nependavyeHi Koncruryuiero ta 3akoHamMu Ykpainu. s yTBep/KeHHs
MIPUHIIAITY BEPXOBEHCTBA IpaBa MPH BUPIIMIEHHI KOXKHOI CIpaBH Cy0’€KTH BJIAIHUX MOBHOBAKEHb 3
ypaxyBaHHSIM TPHUHIWIY BEPXOBEHCTBA IIpaBa IMOBHUHHI BHKOPUCTOBYBAaTH CBOI JTUCKpEIiiHI
MMOBHOBAKEHHS y TaKuii croci0, abu HaNIEeKHUM YMHOM 3aXHCTUTH TpaBa 1 3aKOHHI IHTEPECH 0COOH.

Buxopucmani oicepena:

1.Manuwes b.B. 3acmocysanus nopm npaea (meopis i npakmuka) :@ [Hasy. nocid.] /
b.B. Manuwes, O.B. Mockantok ; [3a 3ae. peo. b.B. Manwesa]. — K. : Peghepam, 2010. — 260 c.

2.Haykoeo-npakmuunuti komenmap Kooexcy aominicmpamusnozo cyoouuncmea Ykpainu /
O.M. Ilaceniox (xkep. aem. xon), O.H.Ilanuenxo, B.b. Asep’anos [ma in.] ; 3a 3ae. peo.
O.M. Ilacentoka. — K. : FOpinkom Iumep, 2009. — 704 c.

3.Cmosba A.B. Hezasucumocms cyoednou eracmu u eepxosencmeo npasa / A.B. Cmoegba //
Ilpunyun e6epxosencmeéa npasa i 3aKOHHOCMI: npobiemu peanizayii 8 nNpasomeopeHHi ma
npaso3acmocy8anti : 30IpHUK Mamepianie Kpyeno2o cmoay moaooux yuenux 18 mpaeus 2010 poky, m.
Kuis / 6ion. peo. B.I1. ' opbamenxo. — K. : Incmumym Oepoicasu i npaga im. B.M. Kopeybkoco HAH
Yrpainu, 2010. — C. 68—T72.

4.0Oniwenxo HM. Ilpunyun eepxosencmea npasa i NPUHYUN 6EPXOGEHCMEA 3AKOHY. HOMY
npomucmaenenus, a He 3aemooia? / H-M. Oniwenxo // [Ipunyun eepxosencmea npasa i 3aKkOHHOCMI:
npobremu peanizayii 6 NPasomMeopeHHi ma npago3acmocy8anti : 30ipHUK Mamepianie Kpyeno2o Cmomny
monooux yuenux 18 mpasns 2010 poxy, m. Kuis / 6ion. ped. B.Il. ['opbamenxo. — K. : Incmumym
oeporcasu i npasa im. B. M. Kopeyvkoco HAH Vxpainu, 2010. — C. 10-17.

5.01acenrox O.M. Bepxoeencmeo npasa sk npunyun aomiHicmpamueno2o cyoouurcmea |
O.M. Ilacentox// [Ipunyun eepxosencmea npaga. npobiemu meopii ma npakmuku . [y 080x kHuzax] /
3a 3ae. peo. FO.C. llemwyuenka ; [peo. kon.: IO.C. lllemwyuenxo (eonosa)]. — K. : Konyc—IFO, 2008.
— Knuea opyea: Ilpunyun éepxoeencmea npaga y OialbHOCMI 0epicasu ma 6 aOMiHICMpamueHoOMy
npasi / Bion. peo. B.b. Asep ’sinos. — 314 c.



6.Cmogba O.B. [Ipasosa cumyayis ax oHmMOA02IYHA OCHOBA NPABOBOI pealbHOCMI : agmopeq.
ouc. Ha 3000ymms HAYK. CMYneHs Kauo. iopuo. Hayk : cney. 12.00.12 “Dinocogpis npasa” /
O.B. Cmosba ; Hay. wopuod. axao. Ykpainu im. A. Myopozo. — X., 2005. — 16 c.

1.beszenxo B.M. Mipkysanus npo 0ito Ui 3acmocy8anHs NPUHYUNY BEPXOBEHCMEA NpAsd 8
HayioHanbHomy aominicmpamugnomy cyoouurncmei / B.M. beszenxo // @opym npasa. — 2011. — Ne
2. — C. 40-44 [Enexmponnuii pecypc] Hayionanvua oionriomexa Yxpainu imeni B.1. Bepnaocvkoco. —

URL : http://nbuv.gov.ua/j-pdf/FP_index.htm_2011_2_8.pdf.

benosa Bikmopia Anopiiena,
cmyoenmka 3 Kypcy 1puoudHozo gaxyivmemy
XmenvHuyvbkoeo ynigepcumemy YIpasiiHusa ma npasa

CTPATEI'ISI BUBOPUOI KAMITAHII

Po3pobmsitoun  mporpamy, OaxaHo mepeadaduTH, SKAMU CIAOKHUMH MICIIMH  MOXYTh
CKOPHUCTATHCS KOHKYPEHTH, a0W CTBOPUTH HETAaTHBHUH IMIJIK TIPOrpami Ta KaHIUAaTOB1

OCHOBHI MOJOXEHHS CTpaTeTivyHOi JIiHiT BUOOPUOi KaMIiaHii 0a3yrOThCS Ha pe3ysbTaTrax aHawizy
MOJIITUYHOT CUTYaITil.

Po3pobmsitoun  mporpamy, OaxaHo mepeadaduTH, SKAMU CIAOKHUMH  MICIIMH  MOXYTh
CKOPHUCTATHCS KOHKYPEHTH, a0U CTBOPUTH HETAaTUBHUH IMIJK TIpOrpamMi Ta KaHIUAATOBI.

Came TakuM YMHOM MOOYIyBaJId CBOIO CTPATETIUHY JIiHIIO TepeIBUOOPHOT 60pOTHOM OpUTaHCHKI
KOHCEPBATOPH ITiJ1 Yac mapiiaMeHTChKO1 kKamma#ii 1992 p.

Crparern TOII JOCHUTH MAKMCTEPHO 3yMUTM TOBEPHYTH IUTIOCH MEpeABHOOPHOI IMporpamu
neiibopucTiB Ha uyMMaii MiHycu B ouax BuOopiiB. JleiiOopuctu OGarato HaOOIIsUIM: 30UTBIINTH
ACHTHYBaHHS Ha OXOPOHY 3/I0OPOB's, ITHATH PiBEHb OCBITH, IiABUIUTH NICHCII.

A 3BiIKM X BI3BMYTHCS TpolIl Ha Taki MacmTaOHI comianbHi mporpamu? Take 3amuTaHHS
MOCTaBWJIM TPOMAJICHKIN JTyMIli KOHCEepBaToOpu. | MigKUHYIN BiNOBIIb, IEPEKOHABIIN IIHPOKUIA 3araj
y TOMy, IO B pa3i MepeMoru JerOopucTiB OyAyTh 3HAYHO MiABHILEHI MOJATKU. A XTO, CKaXiTb,
rOJIOCYBAaTHME 32 MiIBUIICHHS OJaTKiB?!

Omxe, SKIIO Balla MporpamMa ckiajgeHa Oe3 ypaxyBaHHS MOJAIBIINX MOJMITUYHUX KpPOKIB
OTIOHEHTIB, 3MiHU TOJITUYHOI KOH'IOHKTYPH, CTEPEOTHIIIB, IO JOMIHYIOTh y CYCIIIbHIA CB1IOMOCTI,
¢axiBii B ramgy3i MOJITUYHOI pEeKJIaMH, SKi MPalOITh HA CYNPOTHBHHKIB, MOXYTh CYTTEBO 3HHU3UTHU
Ballll MIAHCHU HA YCIIiX.

Crpareris BUOOpUOi KaMmaHii, 3a CBIIYEHHSIM CBITOBOI MOJITOJOrIi, MOXKe 0a3yBaTHCs Ha TaKUX
eJIEMEHTaX:

o JleknapyBaHHSI IPUYETHOCTI /10 MIEBHOI MOJIITUYHOI NapTii, mepeABUOOPHOro OJI0KY, BIaHOL
CTPYKTYpPH, TIOJITUYHOTO JIiiepa 1 T. 1H.

o CTBOpEHHS MI?)KOCOOMCTICHOTO KOHTPACTy KaH/IUaTiB.

o CTBOpEHHS 1/IC0JIOTIYHOTO KOHTPACTY KaHIHIATIB.

 CraBka Ha 6a30By npooiiemy.

o ®opMyBaHHS TO3UTUBHOTO IMIJKY KaHIUaTa.

o CTBOpEHHS HEraTUBHOI'O IMIJDKY KOHKYPEHTaM.

o YTBOpEHHS MepeIBUOOPHUX KOAIIIIi.

o CtaBKa Ha BIaJHI CTPYKTYPH.

o CTaBKa Ha CyCHIJILHO-TIOJITHYHI CTPYKTYPH.

o CraBka Ha 3ac00M MacoBO1 KOMYHIKallii.

o JleMopautizailiss KOHKYPEHTIB.

Konm Bu3HaueHO MPOBiAHI CKIIAI0BI cTpaTerii BUOOPYOi KaMmaHii, mepIn HiXK pO3TAyMAduTH, 1110
O3Ha4a€ KOKEH 3 HUX, BAPTO 3rajatu i mpo Gopmy ii BUKIaeHHs.
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ITepenycim He 3aiiBe 3HATH, IO CTpATEriss BUOOPUOi KaMIlaHii Mae OyTH BHKJIaJeHA MHUCHMOBO,
00csarom He OUIbIIe OHIET CTOPIHKH.

[Ticns mporo Tpeba MOYMHATH CKIQJATH BEIIMKO OOCSTOBUH 1 JETalli30BaHUN IUIAH MPOBEICHHS
KaMmIaHii, B IKOMY MalOTh OyTH BHCBITJICHI BC1 OCHOBHI TaKTU4HI Jii Ha BECh Yac MPOBEJACHHS BUOOPIB.
TaKTHKa MepeIBUOOPHOI OOPOTHOM 000B'SI3KOBO MOBUHHA OyTH y3rOJKEHA 13 CTpATeTi€l0 BU3HAUYECHUX
niii. HaBiTh SIKIIO BaM 1 BAlOCs 3HAWUTH SKUICh HOBUH TaKTUYHHUUN XiJd, TOCUTh €()EKTHHUH 1 I[iKaBUH,
aJie BiH He y3TOJUKYEThCS 3 BUPOOJICHOIO JIiHI€I0, BiJ HHOTO Kpallle BiAMOBUTHCS. JluciuIuiina — nmoHaj
yce!

Po3ibpaBmncey i3 3araJbHUMH BHUMOTaMM JI0 CTBOPEHHs cTparerii BuOopuoi kammanii Ta i
MEHEJKMEHTY, MOXKEMO PO3IJISIHYTH JeTabHIIE 3raJjaHi BULIE €JIeMEHTH CTpaTerii.

1. lexmapyBanus npudeTHocTi. Lleit croci® edexTuBHMIA MiJ Yac BUKOPUCTAaHHS HA TEPHUTOPIi
OKpyTy (abo i yciel KkpaiHu), B IKOMY MOJIITHYHA MapTis a00 TPOMaJChKO-TIONITUYHA OpraHi3alis, 1o
BaC MIATPUMYE, KOPHCTYETHCS BEIMKOIO MOMYJSPHICTIO. 3a TAaKUX yMOB TOJIOBHE 3aBJaHHA —
MOBITOMUTH SIKOMOTa OUTBIIIN KUIBKOCTI BUOOPIIIB TPO Te, 110 IIs MapTis a0 rpoMaJChKO-TIOIITHYHA
oprasizallisi BACYHYJIH i MIATPUMYIOTh CaMe IIbOTO KaHauaaTta (To0To Bac).

B amepukaHChbKif MOMITHYHIA NMPaKTHIl YacTO-TYCTO KaHIMJIATH BUKOPUCTOBYIOTH IIJIAKaTH,
JTUCTIBKM, BIJ€O Marepiaid, B SKAX BHCBITIIOEThCS TMIATPUMKA JIAHOTO KaHAWIATa, CKaxiMmo,
npesugenTom CHIA. Otrxe, MOXHa 3a3HAUYWUTH, L0 METOJ JAEKJIapyBaHHA IMPUUYETHOCTI B YMOBax
obOMexeHoi 1HpopMarllii mpo BHOOpUYUH Mpollec i HacaMIepel OCOOUCTI SKOCTI KaHAUIATIB € JOCUTh
e(heKTUBHUM 3aCO00M IIPOBEICHHS KaMIIaHii.

2. CTBOpEeHHS MIXXOCOOUCTICHOTO KOHTpacTy. Llei MeTo cyTo ICHXOJIOoTIuHUH 1 MoOymoBaHMid Ha
MOPIBHSHHI ~ KaHAWAATIB, IXHIX OCOOHMCTICHUX XapaKTePUCTHUK, COIIAJIbHO-TICUXOJOTIYHUX 1
npodeciifHuX CTaTyciB, BiKy, 30BHIITHOCTI, CTaTi, OCBITH TOMIO.

Ilin yac BUKOPUCTAHHS METONY CTBOPEHHS MIKOCOOHCTICHOTO KOHTPAacTy TIOJOBHE 3aBJaHHS
[OJIATa€ y BUPOOJIEHHI PI3HMX CHOCOOIB MOPIBHSAHHS KaHAMJATIB 32 TUMH IapaMeTpaMu, sKi BaM
BUTiHI.

Takumu napaMmerpamMu MOXYyTb OyTH OCOOHMCTICHI PUCH XapaKTepy, 30BHILIHS MPHUBAOIUBICTS,
KOMYHIKaOeNbHICTh, CTABIICHHS 10 HAHAaKTYyaIbHIMINUX MPOOIEM TaHOTO BUOOPUOTO OKPYTY.

Hamnpuknan, konmu 1980 p. ceHatop-aemokpat YoppeH Moruycon 60poBcsi 3a MepeoOpaHHs Ha
e mocr, skuit Bid o0iitmaB e 3 1946 p., ilomy O0yi0 Bxke OJIU3bKO BICIMIECATH POKIB.

3. CTBOpeHHS 1€0JI0TIYHOTO KOHTpacTy. Lleit MeToa 3a MPUHIUIIOM BUKOPHCTAHHS CXOXHUH Ha
nonepeaHiil. Biapi3HsaeTbesa BiH aMIlle TUM, IO MOOYIOBAaHUN BUKIIOYHO HA 1€0JOTTYHUX YMHHUKAX
(HampuKkiaa, KoHcepBaTHBHA (is10codis MPOTH J1IOEPaTbHOI, KOMYHI3M IPOTH AHTUKOMYHI3MY 1 T. 1H.).

Taka "imeomoriyna" crTpareris MOXK€ CTaTH B MPUTOMi, KOJU IEPEKOHAHUH KOHCEepBaTOp
3MaraeTbcs 31 CTINKUM JIiOeparoM. Y TakoMy pasi cTaBKa Ha 17€0JI0rYHe MPOTUCTOSIHHS BUIIPaB/iaHa i
KOpPHCHa, PO 110 CBIYUTH, CKaXIMO, TOCB1J pe3uAeHTChKO1 kammnaHii 1984 p. y CIIIA.

4. CraBka Ha 6a30By mpobsiemy. CBITOBA MOJIITUYHA MPAKTUKA 3HAE TIPUKIIAIH, KOJIU 00'€KTUBHO
clalKill KaHAWZATH TepeMarajyd CBOIX KOHKYPEHTIB, 3pOOMBIIM CTaBKYy Ha OJHY-€IMHY 0a30BYy
pooiieMy, siKa € Jy’Ke aKTyaJbHOIO /Il BUOOPIIIB IEBHOTO OKPYTY UM PETIOHY.

VY upomy BUNaKy KaHAWAAT, IKUI OyJIye cTpaTerito nepeaBUOOpHOi 60pOTHOM B IEBHOMY OKpY3i
Ha OJHIM mpobyieMi, Ma€e MEPETBOPUTH BUOOPU Ha CBOEPINHUN pedepeHayM 3 1€l mpobiemu. Skiio
NeBHE MUTaHHA TypOye OUIbLIICTE BUOOPIIB OKPYTY, Tpeba 3poOHUTH Tak, 00 BOHO "mepekpuio" Bci
1HIII MUTaHHS, a PI3HUL B O3UIISX KaHIWIATIB MYCUTh OYTH 1yXe 4iTKoro: "Tak" un "Hi".

5. ®opMyBaHHS MO3UTUBHOTO IMIJKY KaHauaata. Lleit enemeHT BuUOOpUOi KaMmaHii HaJ3BUYANHO
BAXJIMBUM Uil OyJb-SKOTO MOJITHKA, OCKUIBKM TMpolec (OpMyBaHHS MOJIITHYHOTO IMIIXKY IOCHUTH
TPUBAJIUMN.

VY mnpormeci GopMyBaHHS TO3WTHBHOTO IMIKY KaHIWJATAa WAETHCS HacaMIiepes IMpo WOro
0COOUCTI SIKOCTI, 5IKi, HalleBHO, 37€01IBIIONO € YHIBepCalbHI I KpaiH, 10 JeMOKPAaTUYHUM IIIJISIXOM
o0uparoTh co01 3aKOHOJJaBYY Ta BUKOHABYY BJIA]TY.

Hlogo 1mporo mikaBol € JyMKa OararopiyHoro KepiBHuUKa HallioHanbHOTO KOMITETY
pecryonikancrkoi maptii CIIA P. bricca. Bin BBaxkaB, 110 JIJ1s1 TOJITHYHOTO JIiJIepa HAHBaXTHUBIIITUMU
€ Takl SIKOCTI: YeCHICTb, yBara Ji0 iHTEpeciB JIojeH, YMIHHS YCBIIOMHUTH cebe JiepoM, MOeTHAHHS
CJIOBa ¥ JIij1a, TPYHTOBHA OCBITA, IOCBIJ MPAKTUYHOT AIsUTBHOCTI Ta BITHOCHA MOJIOICTb.



6. CTBOpEHHsI HETaTUBHOTO IMIDKYy KOHKypeHTam. lleil ememeHT crpaterii moOymoBaHWN Ha
HaMaraHHi JI0JIaTH JIOKKY JbOITIO IO HaIlPalbOBAHOTO (MMO3UTHBHOI0) IMIJUKY ONOHEHTA. | Xoua Takuii
[UISX JIOBOJII CyMHIBHUM 3 MOTJISTY MOPaJTi, IEXTO BBAXKAE MOT0 €heKTUBHUM 3aCO00M JJIsl 30€pEKeHHS
"YUCTOTH PAIB" MOJITHYHOI €TITH CYCIIJIbCTBA.

HaiisickpaBimiM mpUKIaa0M, KOJIK 3raJlaHui METOJ| CIIPAllOBaB HA BCl CTO BiJICOTKIB, € iCTOpis
BHUBEICHHS 3 00poThOU 3a kpicio y binomy momi I'eppi Xapra, sikuit 0yB myxe monyisspauii 10 1987 p.
cepe/ WICHIB AEMOKPATUYHOI MapTii 1 CIpaBeIMBO BBAXKABCS OJHHUM i3 peallbHUX MPETCHJCHTIB Ha
nocany npesuaenta CIIIA.

7. YTBOpeHHs mepeaBubopHux koamimii. Llel ememeHT BHOOpYOi KamIiaHii Mae Haa3BUYaliHE
3Ha4YeHHS 1 mependadyae BCTAHOBJICHHS KOHTAKTIB 3 HAWBIUIMBOBIIIMMHU JiiepaMU, HOJITHYHUMU
CTPYKTypaMH Ta TPyNaMH BIUTUBY, SIKi (JOPMYIOTh Y TIEBHOMY BHOOPUYOMY OKPY3i TPOMAJICBKY AYMKY.
Oco01MBO BaKJIMBO JIOMOBHUTHCS TIPO MIATPUMKY (abo xoda © HE MPOTHIIIO) 3 JIIOABMH, SKi JOTH
TPaIUIIifHO BUCTYMAIH HA 001l KOHKYPEHTIB 1 TOTOBI J0 IIbOT'O 3HOBY.

[TepensubopHi Koalimii MOXYTh (OPMYBATHCS 3 OKPEMUMH JIFOJbMHU, TOJITHYHUMH TAPTIsIMH,
npodCriikaMu, TPOMaJCEKUMHU OpTaHi3alisMUd H pyXamH, TPYAOBUMH KOJEKTHBaMH, Oi3HECOBUMHU
CTPYKTYpaMH TOILO.

8. CraBka Ha BiamHi cTpykTypu. Lleli NUIIX BHKOPHUCTOBYETHCS TOJI, KOJH CTPYKTYpH
BUKOHABUOi BJaJM Ha MICUAX KOHTPOJIOIOTH MOJITUYHY CUTYalll0 ¥ MOXYTh pealbHO BIUIMBAaTH Ha
nporiec BHOOpYOT KaMIaHil MOYMHAIOYM BiJ| CENIEKIii MPEeTeHACHTIB (3aJ0Bro 110 BHUCYBaHHS) 1
3aKIHYYHOYH eTaroM Oe3mocepeanboi aritarii. He 00XoIuThesl y TakuX BHMaAKaxX 1 0€3 MaHIMyTFOBaHHS
OroneTeHsMU Ha BUOOpUMX AUTBHHUIAX. (OCTaHHIA NUIAX KPUMIHAJIBHUNA 1 BUKOPUCTOBYBATH HOTO HE
BapTO, OCKUIBKH TaKi Jii KaparoThCs 3aKOHOM 1 MOXYTh Ha3aBXKIU 3pyHHYBATH Kap'epy MOJITHKA. )

9. CraBka Ha CyCIUIBHO-TIONIITHYHI CTPYKTYpH. METOOIOTIYHO 1€l NUIIX BUMIPABIAHHA, KOJIU Y
BUOOPUOMY OKpY3i1 J1If0Th MOTY’KHA MapTiiiHa MalInHa, po3ralykKeHa Mepexka MEepBUHHUX OpraHizarii i
BEJIMKa KUIBKICTh WJEHIB mapTii, cycmiapHOi opraHizauii 1 T. 1H. llell enemeHt cTparerii
BUKOPUCTOBYETHCSI B MO€JAHAHHI 3 €JIEMEHTOM JEeKJIapyBaHHS MPUUYETHOCTI KaHIUAaTa caMe A0 Liel
CYCIIbHO-TIOJIITUYHOI CTPYKTYPH, SIKa MA€ TaKUI 3HAUHUHN BIUIMB Y IEBHOMY PETI1OHI.

10. CraBka Ha 3aco0u MacoBoi KoMmyHikamii. BoHa poOuThcsi 3a yMOB He3alepeyHOro
MepeBakKaHHs OJIHOTO 13 KaHIWJATIB y BIUIMBI Ha Mac-memia. OpmHak ciig mam'atat, 1o
nepeOUIbIIyBaTH IXHIM BIUIMB HE BapTO, OCKUIBKM, MO-TEpIle, BUOOPL BCe-TaKU BiAJIAIOTh NepeBary
Oe3rmocepelHIM KOHTaKTaM 3 KaHIWAATaMH, a MO-Apyre, aKTUBHA MIATPUMKA TUIBKA OIHOTO 3
YUYacCHMKIB mepeABHOOpHOro MapadoHy MoOke JMIIe JApaTyBaTW W JISITM HE Ha KOPUCTb €JUHOTO
oOpanis 3MK.

11. lemopauizaiis KOHKYpeHTiB. Lleif eneMeHT cTparerii BUKOPUCTOBYETHCS TOA1, KOJIM KaHAUIAT
Mae He3alepeyHy NepeBary B MaTepiaibHO-(DIHaHCOBUX pecypcax, CHUPAETHCS Ha MOTYKHY MapTiiHy
MaIllMHY Ta BOJIOJII€ KOHTPOJIBHUM MTaKeTOM HaWBIUIMBOBILIMX y PErioHi 3ac00iB MacoBoi iH(popMarlii B
MO€THAHHI 3 BUCOKHM OCOOHCTUM aBTOPUTETOM.

[IpoananizyBaBIlIM OCHOBHI €JIEMEHTH CTpaTerii BUOOpUOi KaMIaHii y BITYM3HAHIN Ta 3apyOiKHIN
MOJIITHYHIA MPAKTHUII, CITiJ] 3a3HAYMTH, 10 HE B KOXHIMA KaMIaHii € BCl 3rajiaHi eIeMeHTH cTparerii. [
e 3po3yMisio, 00 HE B YCIX YMOBaxX 3acCTOCYBaHHS THX YH IHIIUX 3acO0iB MOMITUYHOI OOpOTHOU €
JIOUUIBHUM 1 e(eKTHMBHUM. Y KOXKHOMY OKpPEMOMY BHIIaJKy TpeOa peTelpHO NpoaHai3yBaTu
nepeaBHOOpHY CUTYaIlio, EPII sIK 0OMpaTH €IMHO MPAaBUIbHY CTPATETiI0, 110 BE/IE A0 MEPEMOTH.

Bukopucmani oxcepena:

1. Kou U. C. Ilozumususm 6 coyuonocuu. — JI., 1964.

2. Koncepeamusm kax meuenue odwecmeenHol muiciu U Gakmop o00uecmeenHo2o
pazeumus // IIOJIUC. — 1995. — Ne 4.

3. Konm O. Kypc nozumusnoti ¢unocoguu // Cep. Pooonauanvhuxu nosumueuzma. —
CIIb., 1914. — Buin. 4-5.

4, Tlouenyos I'. Teopis komynixayii. — K., 1996.

5. Ilouenyos I'. Tomanumapnuwiii yenogex. — K., 1994.

6. Ilpasosa depoicasa / 3a peo. FO. C. llemuyuenxa. — K., 1996. — Bun. 7.



7. Ilpobaemu norimuunoi ncuxonoeii ma ii poiv y CmaHo81eHHi 2POMAOAHURA YKpaiHcbKoi
oepoicasu. — K., 1995.

8. Icuxonoeuueckue mexamuzmvl peyisayuu coyuanbHoco nosederus // Iloo peo. M.
boobnesou, E. Illopoxosou. — M., 1979.

9. Paosuxosckuii C. Beaukuii ncuxonoe // Ilcuxon. scypn. — 1989. — T. 10, No5.

10. Conosvés A. U. Ilonumonocus. llonumuueckasa meopus. Ilonumuueckue mexmonoauu. —
M., 2000.

11. Taeaoos I'. T. [lonumonocus. M., 2000.

12. Teopisn i npakxmuka noaimuynoeo ananizy / 3a 3ae. peo. O. JI. Baneecvkoeo i B. A.

Pebrana. — K., 2003.
N

Bepzeiruuk Anacmacus Anexcanoposna,
cmyoenmia 5-20 Kypca iopuouieckozo gaxkyismema
Tomenvckoeo cocydapcmeennozo yHusepcumema
umenu . Cxopumvl

CPABHUTEJBHBIN AHAJIN3 KPUMAHOJIOTHYECKO DKCITEPTH3BI
HOPMATHUBHBIX AKTOB B PECITYBJIMKE BEJIAPYChH M POCCUHCKOM
®EJEPALIAN

[IpoBeneHne KpUMHHOJIOTMYECKON 3KCHEPTU3bl HOPMATHBHBIX IPABOBBIX AKTOB SBISETCS
OJTHMUM M3 HEOTHEMJIEMBIX 3JIEMEHTOB HOPMOTBOPYECKOT'O Mpoliecca M HAIpaBIE€HO Ha oOecreyeHue
Ka4yeCcTBa HOPMATUBHOI'O ITPAaBOBOT'O AKTA.

B cootercTBHM cO crathei 491 3akona Pecny6nuku Benapych «O HOpMAaTHBHBIX MPABOBBIX
aktax PecnyOmuku  benapych»  NpOEKTbl ~ HOPMAaTUBHBIX  IPaBOBBIX  AKTOB  MOJJIEXKAT
KPUMMHOJIOTUYECKOM SKCIEepTH3e B CIIydasx U MOpsIKe, ycTaHoBIeHHbIX [Ipe3unenrom PecnyGnuku
benapyce.

Pecny6nuka benapych crana mepBoil U3 CTpaH Ha IMOCTCOBETCKOM IPOCTPAHCTBE, B KOTOPOM
Ha 3aKOHOJIAaTeJIbHOM YpOBHE BBEJEHAa KPUMHHOJIOTMYECKasl 3KCIEepTU3a Ha 00sA3aTeNbHON OCHOBE.
ITpaBoBOIi OCHOBOW JaHHOHM sKcmepTH3bl siBisiercs Yka3 [Ipesunenta PecnyOnmku benapych ot
29 wmas 2007 1. Ne 244 «O KpUMHHOJIOTHYECKON IKCIIEPTH3E», KOTOPBIM yTBepkIeHo [looxkenne o
MOPSIKE IPOBEAEHUS KPUMHHOJIOTMYECKON IKCIIEPTU3HI.

B coorBerctBMM ¢ JaHHBIM @ YKa3oM KPHUMMHOJOTMYECKOM DKCIIEPTU30M  SABIISIETCS
UCCIIeIOBAaHUE COAEP)KaHUS MPOEKTa MPAaBOBOTO akTa (IIPaBOBOTO akTa) B IENSX BBISBICHUS B HEM
HOpM, TPUMEHEHHE KOTOPBIX MOXKET IOBJIeYb (IIOBJIEKJIIO) BO3HUKHOBEHHE KPHUMHMHOIE€HHBIX
MOCJE/ICTBUM B Pa3IMYHBIX chepax 0OIIECTBEHHBIX OTHOIIECHUH.

3akoHomarenscTBO  Poccuiickoit ~ @Denepanuu  HE  NpeaycMaTpuUBaeT — IIPOBEJEHHUE
KpUMHUHOJIOTHYeCKOW dkcneptusbl. OpgnHako B Poceun, kxak u B Kazaxcrane, yupexieHa
AHTUKOPPYIILMOHHAS 3KCIEPTU3a HOPMATHUBHBIX MPABOBBIX aKTOB U MPOEKTOB HOPMATHUBHBIX AKTOB.
Ilopsanox mNpoBeAECHMsS] AHTUKOPPYNLIMOHHOW SKCIEPTHU3bl yCTaHOBIEH PDenepanbHbIM 3aKOHOM
Poccuiickoit @eneparuu Ne 172-®3 ot 17 wurona 2009 roga «O06 aHTUKOPPYIIIMOHHOW SKCIIEPTH3E
HOPMAaTUBHBIX IPAaBOBBIX akToB» [1, c. 11].

O6mmeit nenpro 1t Ykaza [Ipesuaenta Pecniyonuku benapyce Ne 244 u denepanbHOro 3aKoHa
Poccuiickoit @enepanuu Ne 172-®3  sBisercs NpeaynpexacHue NPUHATHS U IPUMEHEHUS IPABOBbIX
HOpPM, KOTOpbIE cojAep)KaT KpuMmuHOTeHHble pucku. Opnako VYka3z Ilpesugenta Ne 244
IIPEeyCMaTpUBAET KPUMHUHOJIOTMUECKYIO JKCIIEPTH3y B OTHOILIEHUH TOJBKO MPOEKTOB 3aKOHOB, a
@enepalibHbI 3aKOH — HE TOJIBKO B OTHOILIEHUHM MPOEKTOB HOPMATHBHBIX MPAaBOBBIX aKTOB, HO U
CaMHMX HOPMAaTUBHBIX IIPABOBBIX aKTOB.

CrnenoBaTenbHO, aHTUKOPPYIIIMOHHAS dKciepTu3a B Poccuiickoii denepanuu siBisieTcs: Oosee
IIUPOKUM TIOHATHEM C TOYKH OOBEKTOB, MOJBEPrarolllUXCs TAaKOH HSKCHEpTH3E, HO B TOXE BpeMs
BBICTYNAET YaCThIO KPUMUHOJIOTMYECKON dKCIIEPTU3BI.



Ha wam B3misia, mpoBeneHHE aHTUKOPPYNIMOHHOW 3KCHEPTU3bl HOPMATHBHBIX IMPABOBBIX
aKTOB, C OJHOW CTOPOHBI, SBIISETCS Ba)XKHBIM CPEACTBOM COBEPIICHCTBOBAHUS 3aKOHOJIATEJIbCTBA,
BE/lb HE BCErJja MOXHO 3aMETUTh KPUMHUHOTEHHbIE PHUCKM Ha CTaJUM IUTAHUPOBAHUS U
MPOTHO3UPOBAHUS  3aKOHOJAATEIBHOU JIEATENBHOCTH, a C JAPYrol CTOPOHBI — KPUMHHOT€HHBIN
XapakTep T€X WJIM UHBIX MPABOBBIX HOPM MOXKET PACKPBITHCS TOJIBKO MO MCTEUCHUU OMPEIETCHHOTO
BpPEMEHH, Ha OCHOBE MPAKTUKHU UX MPAaBONMPUMEHEHHUS.
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Bimwk /lapia JTroo6omupiena,
cmapuwuil suxnaday Hayionanvnozco ynigepcumemy
0epaIHcasHoi no0amKo8oi ciyxcou Yxpainu

JNESIKI OCOBJUBOCTI MPOXOPKEHHS MTYBJITYHOI CJIYKBU
CYIJIEIO CYAY 3ATAJBHOI IOPUCIUKIIIT

Konekc agminicTpaTUBHOTO Cy0uMHCTBA YKpainu [1] mpu okpecieHH1 Kojia 0ci0, AISUTbHICTh
SAKUX TPAKTYEThCSI 3aKOHO/ABIIEM SIK JISUTbHICTD MyOMIUHUX CITYKOOBIIIB, BIAHOCUTH 10 HUX TOPSA 13
MOJIITUYHOIO, JUIUIOMAaTUYHOIO Ta JEp’KaBHOK 1 mNpodeciiiHy MisSVbHICTh CYHAMIB. Opnnak
3aKOHOJIaBCTBO NpO MyOJIiYHY Ciy’KOy Hapasi € po3pi3HEeHUM, He yHi(ikoBaHUM, nepeOyBae Ha
ctanii po3BUTKY. [1o okpemMuM BIAMIHHUM IPHUHLIMIIAM 1 IPaBUJIaM PO3BUBAETHCS 3aKOHOJIAaBCTBO PO
JepKaBHY CciaykOy, MeEHIIe 3aKOHOAABCTBO IMPO TMOMITHUYHY Ta JAUIJIOMATHYHY JAiSUTBHICTS.
He3Bakatoun Ha BeNMKY KUIBKICTh HAYKOBHMX Ipallb 3 MpoOieM myOmiuHOi ciiy:kOu, sIKI OCTaHHIM
4acoM MyOJIKYIOThCS B YKpaiHi pilllydux 1 KapJuHAJbHUX KPOKIB y MHUTaHHI PO3pPOOKH €IMHHUX
CTaHAAPTIB JUIsl PO3YMIHHS MyOIIYHOI CITy»OH, ii BUIIB, OCOOJMBOCTEH HE MPOBOAMTHCS. 3 I1HIIOTO
00Ky MO mapajeabHOMYy LUIAXY pedOopMYyeThCsl 1 HaMmaraeTbcs PO3BMBATUCS 3aKOHOJABCTBO PO
CYJIOBY CUCTEMY, CYJIIB, X CTaTyC, FapaHTii TOLIO.

3a OoCcTaHHI POKM KapJIMHAJIbHO 3MIHIOBAJIUCS 3aKOHHM NpPO CYAOYCTpi Ta cTaTtyc CynIiB,
3MIHIOBAIMCS MIAXOAM 10 (YHKUIOHYBAHHS CHUCTEMH IOPUIUYHOI BIAMOBIAIBHOCTI CYZJIB,
CTBOPIOBAJIUCS] OPT'aHU B CYJOBIH cucTeMi. Yci 111 HOBOBBEACHHS Oy CpoOOI0 CTBOPEHHS €IMHOTO
3aKOHO/IaBCTBa, 110 MOKJIMKAHE peryiroBaTd (QYyHKLIOHYBaHHS Cy[oBOi cuctemu. IIpore g0 cux mip
3aJMIIAE€THCS BIAKPUTHM MUTAHHS IOJO0 YITKOIO OKPECIEHHS CTaTyCcy CyAJAl CyAy 3arajibHOl
FOPUCTUKIIIT SIK MTyOJIIYHOTO CITY>KOOBIIS.

He3paxaroun Ha Te, 110 B YKpaiHi BiICYTHE HOPMaTHBHE BU3HAUEHHs MyOJIIYHOI CIyXO0m ii
CIIIJI PO3YMITH Hacammepe] SK NIsJIbHICTh, HAalpaBiIeHY Ha 3a/J0BOJICHHS CYCHUIbHUX (IyOJIIYHUX)
notpeb. Ilerpenko O. 3a3Havae, mo myOJaiyHa ciayx0a, SK CUCTeMa IHCTHUTYTIB, SABISE COOOIO
CYKYIHICTh B3a€MOJIIOYUX ITJCHCTEM MIOAO TOCATHEHHS 3arajlbHOi METH, KOKHAa 3 SIKHX OKPEMO
BUKOHYE TEBHY (YHKIIi0, aje BHACIIJOK CHHEPreTHYHOro e(dekTy 3a yMOBH IX B3aeMOJil cama
myOJiyHa CiIy»0a, sIK cucTeMa, Ha0yBae HOBUX BJIACTMBOCTEH (LIUTICHICTH, 30alaHCOBaHA PIBHOBAra,
po3noain cdep i cmocobiB AISUIBHOCTI, €IHICTh MIAXOJIB JO BUPINICHHS 3aBAaHb MEBHOTO PIBHS,
BUKOPUCTAHHA €IMHMX HOpM, IpaBW, CTaHAapTiB). SIK oOpraHizamiiiHO-ynpaBIiHCHKUNA 1HCTUTYT
nyOuiyHa ciyx0a sBisie co0010 MpodeciiiHy AisIbHICTh, COPSIMOBaHY Ha BUKOHAHHS I[iJIeH, 3aBJaHb i
¢bynkmii gepxkasu ta rpomanu [2]. [ormosa O. po3ymie my0OmiuHy cayk0y K peani3alliio HapoJIoM
BJaJM 4Yepe3 BUKOHAHHA 3aBJaHb 1 (QyHKIIN OepxaBH, COpSIMOBAHMX Ha 3a0€3MEUCHHs MyOIIuHHX
1HTepeciB, oco0aMu Ha MOCTINHIN npodeciiiHiil BiAMIATHIN OCHOBI 32 paXyHOK OIOJKETHUX KOLITIB B
opraHax BHMKOHABYOi BJaJW, amapaTax BCIX TUIOK OpraHiB BIaJM, OpraHax MiCIIEBOTO



CaMOBPSIIyBaHHS Ha IIiICTaBi aAMiHICTPaTHBHO-IIPABOBOTO aKTy MPH3HAYEHHS Ha mocany. [3, €.586].
Jlocmimkyrour 0co0IMBOCTI my0OiuHo1 ciry:k0u bes3enko B.M., 3BepTae yBary Ha Te, 10 YYaCHUKOM
nyOJIiYHUX TIPABOBIIHOCHH € CYO’€KT BIAQJAHUX 4YH IyOJiYHUX ITOBHOBAXXECHb, SKUH Yy TaKHX
BIJIHOCHHAX BHKOHY€ IMOKJIaJICHUH Ha HHOTO NMpaBoBUM 000B’s130K [4, ¢.10]. Mupontok P.B. Bkasye,
IO i CJIY>KOOBUMHU BiTHOCMHAMHM, SKi CTaHOBJIATH IpEeIMET IpaBa IyOdiduHOi CIIy)KOHM, BapTo
pPO3yMITH BperyJibOBaHI HOpPMaMH TIpaBa MyOJiYyHOI CIY>KOHM CyCHiJbHI BiIHOCHMHHM TyOJi4HO-
MIPaBOBOTO XapakKTepy, sIKi BUHUKAIOTH MK opraHaMu mmyOniuHOi Biaam i (i3udHOI0 0C000I0 3
MPUBOJY 11 MPUAHATTS Ha MyONiIYHY CIY>KOY Ta y Mpolieci MPOXOHKEHHS Ta 3aBEPILEHHS HEIO CIYXKOU
Ha mocai myoiyHoro cimy»xo6oBus [5, ¢.130].

He auBnsiunce Ha HayKOBE TPAaKTyBaHHS MOHSATTA MyOJiYHOI cIy>KOM, HA HOPMAaTUBHOMY PiBHI
TA€ThCS JIMIIE TIepeNiK BUAIB AISTIBHOCTI, SIKI PO3YMIIOThCS SIK ImyOiiuHa ciyxOa. Jleski BYeHi
BH3HAIOTH 1IeH TEPEIIiK HETIOBHUM Ta OE3CHCTEMHHMM 1 HaMararoTbCs MPOBOJUTH CBOI KiacHQikarii
BUIIB MyOsiyHOi cinyxOu. IIpore BH3HAYaJIbHUM € T€, 0 OKPEMHUM BHJIOM IyOJiuHOI CIy)Ou €
npodeciiina AisTBHICTD CYIIL.

Buxonsuu 3 bOro 0COOJIMBICTD 1 BIIMIHHICTB MTPO(ECiifHOT AISUTBHOCTI CY/I1 BiJl 1HIIAX BUIIB
JISUTBHOCTI, 30KpeMa TPYJI0BOi, 10 PErYIIOETHCS 1 3aKpIIUIIoeThesi KomekcoM 3akoHIB YKpaiHH Mpo
MIPAIIO TIOJISITA€ Y HASIBHOCTI HACTYITHUX O3HAK:

a) 0co0JIMBICTIO MIACTAB Ta NPoLeYyPH BUHUKHEHHS CJIyKOOBUX BiIHOCHH Cy/Ji.

0) 0c00/TMBOCTAMM MPOXOAKEHHS CIYKOH, 10 BiIPi3HAIOTHCS Bi/l 3arajibHOI0 TPY/A0BOI0
3aKOHO/JAaBCTBA.

B) 0COOJIMBOCTSAMU CHCTEMHU IOPHIMYHOI BiINOBIaJbHOCTI CyATiB.

r) 0c00JMBOCTSIMH BHPIilICHHSI CIIOPiB.

BucHoBku. Takum unHOM, npodeciiiHa MisTbHICTh CYIJIIB — € MyOIiYHOI0 CIY)X0010 B TOMY
PO3YMiHHI, sIK€ BKJIQJA€THCS CIEiaTbHUM 3aKOHOJABCTBOM, OCKUIBKH Ma€ psiji pUC, IO BIAPI3HIIOTH
il BiJ 3aralbHOTO TPYJOBOTO 3aKOHOJIABCTBA, HAMNpPABJICHA Taka MiSUIbHICTh Ha 3a0e3leyeHHs
3arajibHOro MyOJIIYHOTO MOPAIKY Ta BUILTUBAE 3 ITyOIIYHOTO YIIPABIiHHS.

3Bakaoun Ha MoTpedy cucreMaTu3allii 3aKOHOJABCTBA MpO MyOIidyHY ciyk0y, B INepIry
Yepry CiiJl HOrOAUTUCH 13 TUMH HAyKOBLISIMH, SIKi JOIYCKAalOTh MOXJIUBICTh CTBOPEHHS Ta PO3POOKU
Cnyxx60Boro koaekcy abo Konekcy npo nybmiuny cimyxOy. Takuit kogexc yBiOpaB Ou y cebe yci
PO3KHJIAHHS 10 IHIIMM HOPMATHBHO-NIPAaBOBMM aKTaM HOPMH, BHUPOOMB OM €IMHI MIAXOAH 10
PO3YMIHHSA MyOJIYHOI CIYXOM, OKpecnuB OM BHUKIIOYHMHA IEpesiK BHUAIB MyOJIYHOI CIy:KOH.
Buacninok nporo Baanocs 0:

a) YITKO pO3MEXYBaTH 3arajbHe TPYJOBE 3aKOHOJAABCTBO Ta BIJHOCHHU MyOIIUHOT CITy:KOH.

0) y Bunaaky npuiHaTTs Kozgekcy npo my6OiniuHy ciayxOy Bianaae HEOOX1IHICTh BU3HAYaTH
cnenudiKy TPOXOJDKEHHS CIy:)XKOM B OKpeMux 3akoHax. 3okpema y 3V «lIpo nepkaBHy ciyxOy»
TOIIIO;

B) IpU perymoBaHHI cTtarycy cyani, B Koaekc mpo myOmniyHy cinyxOy HNOBHHHI BBIWTH
HOPMH, L0 BU3HAUYAIOTh cHelM(}iKy MPUHHATTS Ha CIyXOy cymmi, I MPOXOMKEHHS, OCOOIMBOCTI
pEryJtoBaHHS TPUBAJIOCTI poOOYOro 4acy Ta 4acy BIJINOYMHKY, CYATIBCbKOI BUHAropoju, Kpurepii
JUCIMIUTIHAPHOT BIAMOBIMANBHOCTI cynaiB Tomo. IcayBanns mux HopMm B 3Y «lIpo cymoyctpiit i
CTaTyc CyIIiB» Oyle HE MOULIPHUM, a OTXE Il 3aKOH MOXE OyTH MPUCBSIYCHHUM JIMIIE CHCTEMI
noOyI0BU CyOYCTPOIO B YKpaiHi.
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TI'anyc Onena Onexcanopigna,
ooyenm Kageopu KOHCMUmyyiuHo2o, AOMiHICMpamueHo2o ma Qinancosoeo npasa
XmenvHuyvkoeo yHigepcumemy YnpasiiHHua ma npasda,
KaHouoam 1opuouyHUx Hayk, 0oyeHm

HAPOJIHI OBT'OBOPEHHS SIK ®OPMA BE3IIOCEPEJHHOI'O
HAPOJIOBJIAJUISI B YKPATHI

Hapozani o6roBopeHHs novanu NpakTHUKyBaTHCS 1€ Y TepIIl POKU PaasiHCbKOI B, 3aJ0BrO
10 iHcTHTYyanmizauii miei gopMu HapomoBiands. Ymepiie TepMiH «OOTrOBOpEHHs» Oylio BBEICHO B
HaykoBuid o0ir micis Buxoxy pimenHs [Ipesunii [IBK CPCP «Omny6nikyBatu npoekt KoHcTuTymii
Corozy PCP nmns BcenapogHoro oGroBopeHHs» Bifg 11 uepBas 1936 p. KepiBHHITBO paasHCHKOI
Jep’KaBU BCUISIKO IMATPUMYBaiIo 10 (HOpMy HApOIOBIaAAs, HEOE3IiICTABHO BBAXKAIOYM, IO
pe3yJbTaTu 0OrOBOPEHb € OLIBII MPOTHO30BAHUMH, HIXK pe3yibTaTu pedepenaymy [1, c. 139].

Briepmie HapomHi 00roBOopeHHs SIK (hopMma Oe3MmocepeTHOr0 HapomOBIAAIs B YKpaiHi Oymu
zakpirvieni e B Koncruryii YPCP Big 20 kBitas 1978 p. [2], a 4 uepBus 1988 p. OyB npuitHaTuii 3akoH
YPCP «IIpo HapoaHe 0OroBOpeHHS BKIMBHX IIMTaHb JAEPKABHOTO KHUTT YKpaincekoi PCP» [3].

B HezanexHill Ykpaini HapoaHi 00rOBOPEHHS MPOBOIMITUCS IIO/I0 3aKOHOIPOEKTIiB «IIpo meHciiine
3a0e3meveHHs», «[Ipo BceykpaiHChKMiA Ta MicmeBl pedepeHmymMmn», mpoekty Korcrurymii Yipainu
(1992 p.), a Takox 3akoHonpoekTy «IIpo BHeceHHs 3miH 10 Koncruryii Ykpainmy» (2009 p.), npoekrty
[TomatkoBoro komekcy (2010 p.), 3min 1o KoHctutymii Ykpainu momo aeneHTpamizanii JaepKaBHOI
Bnaju (2014 p.) Torwo.

3aKoHOJ]ABYE PETYNIOBaHHA HApOAHMX OOrOBOpEHb HA CYYaCHOMY €Tami JOCHTh OOMEKEHeE.
3okpema, e B cT. 114 3akony Ykpainu «[Ipo Permament BepxoBHoi Pamm Ykpainm» nepenbauena
MOXJTUBICTh BUHECEHHSI Ha BCEHapOJHE OOrOBOPEHHS 3aKOHOIPOEKTY 3a HACHIKaM{ MEpIIOro YUTAHHS.
[Ilo * crocyeThcsl MiI3aKOHHUX HOpPMATHBHO-TIpaBOBHX akTiB, To y I[locranosi KaGinery MiHicTpiB
VYkpaian «[Ipo 3abe3nedeHHs ydacTi TpOMaJChKOCTi y (opMyBaHHI Ta peaiizarmii JaepKaBHOI
noitukm» Bif 3 mucromnana 2010 p. Ne 996 [4] BperynboBaHO MOPSIOK MPOBEACHHS KOHCYNBTAIIN 3
TPOMAJICHKICTIO Y ¢opMi MyOIIYHOrO TpOMaJChKOro oOroBopeHHs (Oe3mocepenus ¢opma) Ta
BHUBYCHHS TPOMAJICHKOI JYMKH (OTmOcepeKoBana Gpopma).

HaponmHi 0OroBopeHHs 3aJeXHO B TEpUTOPii iX TPOBEACHHS MOXXHA TOAUIMTH Ha
BceykpaiHchki Ta MicieBi. 1o »x crocyerbest ocranHix, To O. B. bataHOB mpomnoHye iX Ha3WBaTH
IPOMaJCBKUMH OOTOBOPCHHSMHU IPOEKTIB aKTiB OpraHiB MicleBOro camoBpsayBaHHs [5, €. 201].
[ToTpiOHO MOTOIUTHCS 3 TAHOIO MO3MII€0, OCKUTEKA 00rOBOPEHHSI WIEHAMH TEPUTOPIANIBbHOI rpoMaan
BKJIMBUX MUTAHb MICIIEBOTO 3HAYEHHS MOXE MPOBOJIUTHUCS B paMKaX T'POMAJICBKUX CIIyXaHb. A 110
CTOCYEThCS HApPOJHHUX OOTOBOPEHBL IMPOECKTIB aKTiB OpraHiB MICIIEBOIO CaMOBpPSIYBaHHS, TO BOHH
Oe3rocepeIHbO HE 3aKpillieHl B 3aKOHOJIaBCTBI YKpaiHu. Tomy BBaXkaeMo 3a JOLIbHE HOPMATHUBHO
3aKpIATH MOXJIMBICTh MPOBEJCHHS TaKMX OOTOBOPEHb y pErIaMEHTaX PoOOTH MICICBUX pajl, abo
HaBITh MPUMHATH MICLIEBUMHU PaJlaMU TMOJIOKEHHS PO MOPAIOK MPOBEICHHS TaKuX oO0roBopeHs. Ha
HAIly TyMKY, MOTPiOHO BHecTH 3MiHU 110 cT. 19 3akony Ykpainu «IIpo micueBe camoBpsiyBaHHS B
VYkpaiHi», SKUMH 3alpOBaJUTH OOOB’A3KOBY MpPOLEAYpPY OOTOBOPEHHS YJI€HAMH TEPUTOpiabHOL
rpoMajiy MPOEKTy CTATyTy BIANOBIIHOI TEPUTOPIaIbHOI TPOMaaX TOLIO.

Hapoani o6roBopenHs sixk ¢opma 6e3mocepe/HLOr0 HapOJOBIAIAS MAlOTh CBOI OCOOIMBOCTI,
IO BiAPI3HAIOTH 1X BiA iHmmMX QGopm (Hampukiad, Bif pedepenaymy). Tak, mpeaMeToM HapOTHHX
00rOBOPEHb MOXYTh OYTH OYy/b-5Ki BaXKJIMBI MUTAHHA AEP>KaBHOTO 1 CYCNUTLHOTO KHUTTA, HA BIAMIHY
Bil pedepeHayMy, A€ BCTAHOBICHHH BHYECPHHHUU MEpPENiK OOMEKEHb IIOJ0 WOTO IPOBEICHHS.



[Totpibno moroautucs 13 B. ®.Iloropinkom Tta B.JI. ®egopenkoM, 1O Ha BIAMIHY BiJ
pedepeHaymiB, pe3ynbTaTH OOTOBOPEHb HE MAlOTh CAMOCTIMHOTO 3HAYEHHS, OCKUIBKH HE OB’ s3aH] 13
NPUAHATTAM BIIMOBIIHUX TPABOBUX AaKTiB. Y3araJbHEHI pe3ylbTaTH OOTOBOPEHb MOXXYTh JIUIIIE
OMOCEPEAKOBAHO BIUIMBATH Ha pillieHHS pedepeHayMiB a00 Ha PIIlICHHS OpPraHiB Jep>KaBHOI BIaaH Ta
MmicueBoro camoBpsityBanns [1, €. 141].

Ha nymxky 1. A. CrapocTiHOi, BCeHapOJHUM OOTOBOPEHHSM MpUTAMaHHI TaKl pUCH: MO-TepIe,
MOJIITUYHA YYacTh HACEJIEHHS B 3MIMCHEHHI JEp)KaBHOI BIAAM; MO-ApyTe, 3’SICYBaHHS I'POMAaJCHKOL
IYMKH; TIO-TPETE, KOHTPOJIb 3a AISJIBHICTIO AEp>KaBHUX OPraHiB; MO-U4eTBEpPTE, IPOSIB MEBHOI CTYIEHI
TJIACHOCTI 1 KOJIETIAIbHOCTI MIPY MPUHHATTI pimiens [6, €. 50-51].

Pe3ynbrati HapogHUX OOrOBOpEHb HE MaroThb OOOB’A3KOBOrO Xapakrepy. OpHaK eneMeHT
O0OB’SI3KOBOCTI  TOBMHEH OyTH TIpUCYTHIH Tpu 0OpoOIi pe3ysibTaTiB  HAPOTHHUX OOTrOBOPEHb
MapIaMEeHTCHKUMH KOMITETaMHu a00 MOCTIHHUMH KOMICIIMH MiciieBUX pai. CITyITHi TPOIO3UIIii TpOMaIsTH
TIOBHMHHI BiJOMpATHCs 1 BKIIFOYATHCS J0 TEKCTY MPOEKTYy HOPMATHBHO-TIPABOBOTO akTy Tomio. Ha Harry
IyMKY, MOTpiOHO npuitHATH 3akoH «IIpo HOPMATUBHO-TIPABOBI aKTW», Y AKOMY Mepei0auuTH MpoLeaypy
HApOJIHUX 0OrOBOPEHB MPOEKTIB THX HOPMATHBHO-TIPABOBHX aKTIB, sIKi PETYJIFOIOTh HAWBAYKITUBIIII TATAHHS
JIeP’KaBHOTO 1 CYCILTBHOTO SKUTTS. [10TpiOHO 3aKOHOaBYO 3aKPIMUTH 000B’I3KK OPraHiB JIEPKaBHOI BIIa Il
1 OprafiB MiCIIEBOTO CAMOBPSTYBaHHS 111010 OOPOOKH 1 aHAITi3y pe3yJIbTaTIB HAPOJIHUX OOrOBOPEHb.

[ToctanoBoro KabGinery MinictpiB Ykpainu «IIpo 3abe3meueHHs y4acTi TpOMAaJCHKOCTI Yy
dbopMyBaHHI Ta peamizamii aepkaBHOi TomiTHKW» Bix 3 mucromama 2010 p. Ne 996 [5] Oymo
3aTBep/keHO [lopsiok mpoBeNeHHS KOHCYNbTAllll 3 TPOMaACHKICTIO 3 NUTaHb (OPMYBAaHHS Ta
peamizamii aepkaBHOi MONITUKK 1 THUIIOBE MOJIOKEHHS MPO TPOMAJCHKY paay IMPH MiHICTEpPCTBI,
IHIIIOMY TIEHTPAJIbHOMY OpTaHi BHKOHaBYOi Biaau, Paai miHicTpiB ABTOHOMHOI PecryOmiku Kpuwm,
obmacHiii, KuiBcekiii Ta CeBacTONMONBCHKIN MICHKIH, palOHHIN, paloHHIH y Mictax Kuesi Ta
CeBactononi JepxaBHiil agminicTpanii. KoHcynpramii 3 rpoMajChKICTIO NMPOBOASTHCA 3 METOIO
3aJy4yeHHs! TPOMAJISH JI0 y4acTi B YHPaBIiHHI JepKaBHUMH CIpaBaMH, HaJlaHHS MOXKJIMBOCTI JUIS 1X
BIJIHOT'O JIOCTYIY /10 iH(popMalii npo AisiabHICTh OpraHiB BUKOHABYOI BJIAJH, a TAKOXK 3a0e3MeUYeHHs
[JIACHOCTI, BIAKPUTOCTI Ta TMPO30POCTI JISUIBHOCTI 3a3HadyeHuX opradiB. Koncympramii 3
I'POMAJICHKICTIO TPOBOAATHCS 3 TMHMTaHb, IO CTOCYIOTHCA CYCHUIBHO-€KOHOMIYHOTO PO3BUTKY
JepKaBM, peamizaiii Ta 3aXUCTy TpaB 1 CBOOOJ TpPOMAJIsH, 3aJOBOJIEHHSA iX TMOJITHYHHX,
€KOHOMIUHUX, COLlIaJIbHUX, KYyJIbTYPHUX Ta IHIIUX IHTEPECIB.

BignosigHo no Bumie3azHaueHoi [loctaHoBu B OOOB’SI3KOBOMY  TOPSIZIKY — MTPOBOISATHCS
KOHCYNbTAIlll 3 TPOMAJCBKICTIO Yy  ¢opmi HyOJIYHOIO I'POMAJICBKOTO OOTOBOPEHHS Ta/abo
€JIEKTPOHHUX  KOHCYJbTallli 3 TPOMAJCBHKICTIO 100 IPOEKTIB HOPMATHUBHO-IIPAaBOBUX AKTIB,
AKI CTOCYIOTbCS  KOHCTUTYLIMHMX  mpaB, cB0oOOX  Ta OOOB’SI3KIB I'POMAJSH; CTOCYIOThCS
KHUTTEBUX 1HTEPECIB TPOMAJSH, y TOMY YHCII BIUIMBAIOTH HA CTAH HABKOJIHMIITHHOTO MPHPOTHOTO
cepeloBUINA; epeadavyaoTh MPOBAIKEHHS PEryIATOpHOI NISIBHOCTI Y MEBHiH cdepi; BU3HAYAIOTh
CTpaTeriuHi 11, MPIOPUTETH 1 3aBAAaHHA Yy BIANOBINHIA cdepl aepkaBHOro ymnpabiiHHA (Y
TOMY YHCIII TPOEKTH AECPKaBHUX 1 pPEriOHaIbHUX MpOrpaM €KOHOMIYHOrO, COIL[aJbHOIO 1
KYJIBTYPHOTO PO3BUTKY, PIIIEHHSI CTOCOBHO 1X BUKOHAHHS); CTOCYIOTBCSI IHTEPECIB TEPUTOPIAIbHUX
rpoMaji, 3A1iCHEHHS MOBHOBAXKEHb MICIIEBOIO  CaMOBpSAyBaHHs,  JIEJIETOBAaHUX  OpraHam
BHKOHABYO1 BJIa/IM BIMOBITHUMH pajaMu; BU3HAYAIOTh MOPSAIOK HAJAHHS aIMIHICTPATUBHHUX MOCIYT;
CTOCYIOTBCSI ~ MIPAaBOBOTO  CTAaTycy TIpOMaJChKUX 00’e€HaHb, iX (hiHAHCYBaHHS Ta AiSTBHOCTI;
nependavaroTh HANAaHHS IUIBT YW BCTAaHOBJICHHS OOMEXEHb ISl Cy0’€KTIB TOCIOJApIOBaHHS Ta
IHCTUTYTIB T'POMAJSHCHKOIO CYCIIbCTBA; CTOCYIOTBCS IPUCBOEHHS IOPUIMYHUM ocol0aMm  Ta
o0’eKTaM TpaBa BJIACHOCTI, SKI 3a HUMH 3aKpimjieHi, o0’€KTaM IpaBa BJIACHOCTI, SIKI HaJeXaTb
¢i3uuHUM 0cobaM, iMeH (TICeBAOHIMIB) (I3MUHUX OCIO, IOBUIEHHUX Ta CBATKOBHX JIaT, HA3B 1 JIaT
ICTOPUYHUX TMOJIM; CTOCYIOThCA BUTpPAaYaHHS OIO/PKETHUX  KOIITIB  (3BITM  TOJIOBHUX
PO3MOPSAHUKIB OFOPKETHUX KOIITIB 32 MUHYJIUH PIK).

KoncynpTanii 3 rpoMajchKIiCTIO OpPraHi3oBye 1 IPOBOAUTH OpraH BUKOHABYOI BJIAJHU, SIKUU €
TOJIOBHUM PO3POOHMKOM MPOEKTY HOPMATHUBHO-IIPABOBOIO akTa abo TroTye Mpomnmo3uii IMoJo
peatizarlii 1ep>kaBHOI NOJIITUKY y BIAMOBIAHIHN cepl AepKaBHOTO 1 CYCIIIBHOTO KUTTSI.



Jns koopauHAaIii 3axoAdiB, MOB’S3aHUX 3 MPOBEICHHSM KOHCYJBTAIlM 3 TPOMAJICHKICTIO Ta
MOHITOPUHIY BpaxyBaHHsS I'DOMAJCbKOi TyMKH, IpU OpraHaXx BHUKOHAaBUYOi BJIaJAM YTBOPIOIOTHCA
KOHCYJIbTaTHBHO-IOPaa4i OpraHu — FPOMAaJIChKI PajIy.

KoHcynbpTarii 3 TpOMajCBKICTIO MPOBOAATHCA Yy (GopMi myOIiYHOrO TPOMAICHKOTO
O0OTrOBOPEHHS, €NEKTPOHHUX KOHCYJbTAIlll 3 rpoMajchKicTio (Oe3mocepenHs Gopma) Ta BUBYCHHS
rpoMajicbkoi AyMKH (omocepenkoBana (opma). IlyOmiune rpomajcbke OOTOBOpPEHHsS Tepemdavace
Opraizaiilo 1 MpoBeAeHHs MyONiYHUX 3aX0MdiB: KOH(pepeHIil, GopymiB, TPOMAACHKHX CIyXaHb,
3acilaHb 3a KPYTJIUM CTOJIOM, 300piB, 3ycTpiuel (Hapasa) 3 TpoOMajChKicTIO; [HTepHeT-KOH(]epeHIIii,
BifeokoH(pepeHmiid. JlomaTkoBo y paMkax mMyOIiYHOTO TpOMaJCHKOTO OOTOBOPEHHS MOXYTh
NPOBOJUTHUCSA 3aCiJaHHs TPOMAJCBKUX PaJ, IHIIUX JOMOMDKHUX OpPraHiB, yTBOPEHUX IpPU OpraHax
BUKOHaBUOi Biagu. ENEKTpOHHI KOHCyJNbTalii 3 TPOMAJCHKICTIO MPOBOAATHCA y MiApyOpHIli
«EnekTpoHHI KOHCYJbTaIii 3 TpPOMaJCBKICTIO» pyOpukn «KoHcymbTamii 3  IpOMaJCHKICTIO»
o(iniliHoro BeO-caiiTy opraHy BUKOHAaBUYOi BIaJW. BUBYEHHS TPOMaJCHKOI JTyMKH 3IIHCHIOETHCS
HUISAXOM: NPOBEICHHS COLIOJONIYHUX JOCHIPKEHb Ta CIIOCTEPEXEHb (OMUTYBAHHS, AHKETYBaHHS,
KOHTEHT-aHali3 iHpopMaIiifHuX MaTepialiB, GOKYC-TPYIH TOIIO); CTBOPEHHS TEIEPOHHUX «Tapsiuux
JIHIW», TPOBEJACHHS MOHITOPUHTY KOMEHTapiB, BIATYKIB, IHTEPB 10, IHITUX MaTepiaiiB y APYKOBAaHHUX
Ta EJEKTPOHHUX 3aco0ax MacoBoi iH(opMamii A7 BU3HAYEHHS MO3MINI PI3HUX COLIATBHUX TPYII
HACEeJICHHs Ta 3alHTEPEeCOBAHUX CTOPIH; ONpAILfOBaHHS Ta y3arajlbHEHHS BHCJOBJICHHMX Y 3BEPHEHHSX
IPOMaJISTH MTPOMO3HIIIN Ta 3ayBakKeHb 3 MUTAHHS, [0 OTPeOy€e BUBUECHHS TPOMAJICHKOT TyMKH.

[Ty6siyHe rpomajcbke OOTOBOPEHHSI OpPIraHI30BYETHCS 1 MPOBOJUTHCS OPraHOM BHMKOHABYOT
BJIaIM y TaKOMYy MOpPSAKY: BHU3HAUa€ MUTaHHS, ske Oyne BHHECEHe Ha OOTOBOpPEHHS; MpuiiMae
pIIIEHHS TIPO MTPOBEACHHS OOTOBOPEHHS; pO3pOOJIs€ TIaH  3aXOAiB 3 Opradisamii Ta MpOBEICHHS
obroBopeHHs (y pasi moTpeOu); BKUBAE 3aXOIB IS 3a0€3MEUCHHS PEMPE3CHTATUBHOCTI COIIAIbHUX
TPyl HAceleHHs, a TaKoX CYO'€KTIB TOCIOJAPIOBAHHSA, 1HCTUTYTIB IPOMAJSTHCHKOIO CYCIIJIbCTBA,
OpraHiB MICHEBOTO CaMOBpSJIyBaHHS Ta IHUIMX 3alHTEpECOBaHUX CYO'€KTIB (Zajl - 3alHTEpPECOBaHI
CTOPOHM); OTIPHJIIOJHIOE B OOOB'SI3KOBOMY MOPSAIKY 1H(OpPMAIliI0 PO MPOBEACHHS 0OrOBOPEHHS Ha
odimiiHOMy BeO-calTi OpraHy BHUKOHABUYOi Biaau ab0 3a BIJACYTHOCTI BIAMOBITHOT TEXHIYHOT
MO’KJIMBOCTI B IHIIMN NpUAHATHUNA croci0; 30upae Ta  aHamizye  iHpOpPMalLil0 TpPO  OLIHKY
IPOMAaJICHKICTIO €()EeKTUBHOCTI 3allpOIIOHOBAHOIO OPraHOM BHKOHABYOI BJAAM IUISAXY BUPIIICHHS
NUTaHHS; (OPMY€ €KCIIEPTHI MPOMO3ULIi LI0J0 aJbTEPHATUBHOIO BHUPIIIEHHS MUTAaHHS; 3a0e3neuye
BpaxyBaHHSl pE3yJIbTaTiB OOrOBOPEHHS MiJl Yac MPUHHATTS OCTATOYHOTO PIIIEHHS; IPOBOJIUTH
aHaji3 pe3y/ibTaTiB OOrOBOPEHHS; ONPWIIOIHIOE pe3yabTaTh OOroBOpeHHs Ha odiliiiHOMy BeO-
CaliTi opraHy BHUKOHABUYOi BJaau abo0 3a BIJCYTHOCTI BIJITIOBIIHOT TEXHIYHOT MOKJIMBOCTI B 1HIIHUI
NpURHATHUN cHIOCIO.

Ha ocHoBI BuIe3a3Ha4€HOT0 MOXKHA JIaTH TaKe BU3HAUCHHS: HAPOOHI 0O2o60peHHs — 1ie (opMa
0e3MmocepeTHHOr0 HapoJOBIaI, fKa TMoJsrae B OOMiHI TpoMajsHaMH TOIVISIaMU, MIpKyBaHHSIMHU,
BpaKEHHSMH I110/10 IPOEKTIB HOPMATUBHO-TIPABOBUX AKTIB OPTraHiB JAEPABHOI BJIaJI Ta OPraHiB MICIIEBOTO
CaMOBPSTyBaHHsI Ta 1HIIMX HAWBAXIMBIIINX [TUTaHb AEPKABHOTO 1 CYCHUIBHOTO JKUTTSL.

Bukopucmani oxcepena:

1.  Ioeopinko B. ®@. Peghepenone npaso Yrpainu . [nasu. nocionux] / Bikmop ®edoposuu
Ilocopinxo, Braoucnag Jleonioosuu @edopenxo. — K. : Buo-6o «Jlipa-K», 2006. — 366 c.

2.  Koncmumyyis (Ocnosnuii 3axon) Yrpaincoroi Paosucwvkoi Coyianicmuunoi Pecnyoniku -
nputinama Bepxoenoto Paoowo YPCP 20 keimus 1978 p. // Bioomocmi Bepxoenoi Paou
Yrpaincoroi PCP. —1978. — Ne 18. — Cm. 268.

3. IIpo napoowne 062080peHHsL BaNHCIUBUX NUMAHb 0epIHCcasHo20 dHcumms Ykpaincvkoi PCP : 3akon
YPCP 6i0 4 uepsus 1988 p. // Bioomocmi Bepxoenoi Paou Ykpaincekoi PCP. —1988. — Ne 24. —
Cm. 587.

4.  Ilpo 3a6e3neuenns yuacmi epomadcokocmi y popmysanui ma peanizayii 0epicasnoi noaimuxu -
Ilocmanosa Kabinemy Minicmpise Yxpainu 6i0 3 aucmonaoa 2010 p. Ne 996 /] Ypsoosuii kyp ‘ep.
—2010. — Mo 211.



5. Koncmumyyitino-npasogi ¢popmu 6e3nocepeonvoi oemoxpamii 6 Yxpaini: npooremu meopii' i
npaxmuxu / [3a 3ae. peo. B. @. [lozopinka). — K. : In-m depoicasu i npasa im. B. M. Kopeyvrozo
HAH Ykpainu, 2001. — 356 c.

6. Cmapocmuna U. A. Bcenapoonule 0b6cyscoenus: npagosble 603MONCHOCMU U npakmuka |

U. A. Cmapocmuna // Becmuux Mockosckozo ynusepcumema. Cepusi 11. Ilpaso. — 1998. — No 1.
— C. 40-55.

e

I'nioko Onena Bacuniena,
3000y8au Kageopu aoMiHiCmpamueHo2o npasa
Hayionanvnozo ropuouunozo ynigepcumemy
imeni Apocnasa Myopoeo

3ABJIAHHSA CYAOBOI'O ITPOBA/I’KEHHA 3 PO3IJIAAY
CIIPAB ITPO AIMIHICTPATHUBHI ITPABOIIOPYIIEHHA

VYcenimHe  (yHKIIOHYBaHHS Cy4acHOi NpaBOBOi JEp)KaBU HEMOXJIMBO YSABUTH 0e3
3a0e3neueHHsT €QEeKTHBHOTO Ta SKICHOTO CYIOYHMHCTBA. YKpaiHa, OOpaBIIM €BpOiHTErpariitHui
BEKTOp CBOTO IMOJAAJBIIOTO PO3BUTKY, 3000B’s13a1ach MPUBECTH cepy BiANpPABIEHHS MPaBOCYAIS Y
BiJITIOBITHICTB /10 3araJJbHOBU3HAHUX MI>KHAPOJIHUX CTaHIAPTIB.

3akoHoM Ykpainu «lIpo cymoyctpiil 1 craryc CyaziB» 3arajJlbHUM 3aBJaHHSIM CyJOBOTO
MIPOBA/KECHHS BU3HAYCHO 3/11HCHEHHS MPAaBOCY/ /I Ha 3acalaX BEPXOBEHCTBA MpaBa Mpu 3a0e3MeyeHH1
KO)KHOMY IIpaBa Ha CIpaBeUIMBUN CyJl Ta MOBary 0 IHIIMX MpaB 1 CBOOOJA, TapaHTOBAHUX
KoHcTutyniero 1 3akoHaMu YKpaiHu, a TakoK MIKHaApOAHUMH JOTOBOPaMH, 3rojia Ha 000B’I3KOBICTb
AKX HajaHa BepxoBHowo Panoro VYkpaimum [1]. Komekcom VkpaiHu mnpo aamiHiCTpaTHBHI
npasonopymeHHs (nam — KYnmAIl) wHa cyn mig vac po3misay cropaB Ipo  aJMIHICTPATHUBHI
MPaBOMOPYIIEHHS MOKJIAJA€ThCS BUKOHAHHS IIMPOKOTO CHEKTPY 3aBAaHb. Tak, 3TigHO 31 CT. 245
KVYnAIl cyn mae cBoeuacHo, BCeOIYHO, MOBHO 1 00 €KTUBHO 3’CYyBaTH 00CTaBUHU KOXKHOI CIPaBU Ta
BUPIIUTH 11 y TOYHIM BIAMOBIOHOCTI 1O 3akoHy [2]. OKpiM LbOro, 10 3aBJaHb CyIy BiJHECEHO
3a0e3reyeHHs] BUKOHAHHSI BUHECEHOI Y CIIpaBl IOCTAHOBU, BUSIBJICHHS IPUYUH 1 YMOB, 110 CIPUSIOTH
BYMHEHHIO aJMIHICTPaTUBHUX MPABONOPYIIEHb, 3aM00IraHHS HOBUM MPAaBOMOPYIIEHHSIM, a TaKOX
BHUXOBaHHS IPOMAJISIH Y 1yCl 10i€p KaHHSI 3aKOHIB Ta 3MIIITHEHHS 3aKOHHOCTI.

CBoe€uacHICTh 3’dCyBaHHS OOCTaBMH CIIpaBH O3HAuYa€ JOTPUMAHHsS CyJOM BCTaHOBJIEHUX
aJIMIHICTPAaTUBHO-EJIIKTHUM 3aKOHOJIaBCTBOM CTPOKIB 070 11 po3risay. [lopiBHSHO 3 1HIIMMH
nporecyanrbHUMH Kogekcamu KYTAII 3akpimuitoe 3Ha4HO KOPOTIL CTPOKH, MPOTATOM SIKUX CYJ Ma€e
3poOUTH CBI BUCHOBOK 3a pe3yJbTaTaMH JOCIIKEHHS MaTepialliB ClpaBU. 3aJIeKHO BiJ Kareropii
CIpaBH PO aJMIHICTpATUBHE MTPABOMOPYIICHHS CTPOK ii o3Iy MOXKe CTAHOBUTH OJHY 100y, TpH,
STk, CIM a00 T’ SITHAIIATH JHIB (3araJIbHUM CTPOK) 3 MOMEHTY OJIEpP>KaHHS CYJOM MPOTOKOIY PO
aZMiHICTpaTHBHE NpaBonopyieHHs (cT. 277 KYnAIl).

Oco0nMBICTIO MPAaBONOPYIIEHB, CIIPaBU MPO SIKUX MalOTh OyTH PO3IJISHYTI IPOTATOM 00U
abo TpbOX JIHIB, € Te, I10 32 BUMHEHHS JESIKHX 3 HUX MOKHA 3aCTOCYBATH aJMIHICTPAaTUBHHUM aperir.
€Bpomnelchkil CyJ] 3 MpaB JIOJUHHU, YpaxXyBaHHS MPAKTHKU SKOTO € 000B’S3KOBUM IpHU 3/1MCHEHHI
CYJAOBOTO MNpPOBA/DKEHHS Yy ClpaBax MpO aJMIHICTpAaTHBHI HPaBOMOPYIIEHHS, y CBOiX pIIICHHIX
HEOJIHOPa30BO HaraayBaB, [0 3 OISy Ha CYBOpPICTh Iepei0ayeHoro IMOKapaHHA —Taki
NPaBOMOPYIIEHHS! HE MOXYTh BBaXKaTucs He3HAuHUMH. [0 CyTi BOHM € KPHUMIHQJIBHUMH, a TOMY
CIpaBeJIMBUI CYJOBUH MPOIEC Y IIUX BHUIMAJKaX MOMJIMBUHM TUIBKH 13 3aCTOCYBaHHSIM BCIX TapaHTIH
crarti 6 KoHBeHHii mpo 3axucT NpaB JIOAMHU 1 OCHOBONOJOXHHMX CBOOOJ, Yy TOMY YHCHI
3a0e3neYeHHsIAM 0c001, 10 MPUTATAETHCS 10 aJAMIHICTPATUBHOI BIAMOBIIAILHOCTI, MpaBa MaTH Yac Ta
MOJKITUBOCTI, HEOOXiZHI IJIs MIATOTOBKH CBOTrO 3axucTy [3]. 3po3ymino, mI0 3a TaKOr0 KOPOTKOTO
CTPOKY CYJIOBOTO MPOBA/DKEHHS y CIpaBl 0cob0a HE MOXKE HAJICKHHUM YMHOM ITIITOTYBATH TO3HUIIIIO
3aXUCTY.



http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

OKpiM CBOEYACHOTO 3’SCYBaHHs OOCTaBWH KOXKHOI CIPaBH, 3aKOH BHMarae ix BCEOIYHOTO,
MMOBHOTO 1 00’ekTUBHOrO ix pgociipkeHHsa. Cyn Hpu poO3IJsAll CIpaBH MPO aAMiHICTpaTHBHE
npaBornopymeHHs 3rigao 31 cT. 280 KVYmAIl 3000B’s3aHuii 3’sicyBatu: 49u OyJ0 BUYHMHEHO
aJIMIHICTpAaTUBHE IPABOINOPYIIEHHS, Y BHMHHA JlaHa 0co0a B HOro BUYMHEHHI, YM MIJJIArae BOHA
aZMIHICTpAaTHBHIA  BIAMOBINATBHOCTI, YH € OOCTaBUHHM, MO0 IOM SKIIYIOTH 1 OOTSKYIOTh
BIJIMOBIIAJIbHICTh, YW 3alOiSHO MAWHOBY IIKOIY, Y € MIJACTaBW IS TMepeaadi mMaTepiamiB Ipo
aJIMIHICTpAaTHBHE MPABONIOPYIIEHHS Ha PO3IJISA] IPOMAJCHKOI opraHizalii abo TpyIOBOTO KOJEKTHBY,
Ta 1HOI OOCTaBMHM, IO MAIOTh 3HAYEHHS JJI MPaBWIBHOTO BUPILIEHHS CHpaBu. SIKIIO mia vac
CYIAOBOTO TIPOBA/UKEHHSI OyAe MOBEIEHO BHUHY OCOOM, sIKa TPHUTATAETHCS O aJMIHICTPATHBHOI
BI/IMOBIIAJILHOCTI, TO MpU BHUPINICHHI THUTaHHS TPO HAKJIAJACHHS Ha HEi aJaMiHICTPaTUBHOTO
CTATHEHHS, OKpPIM BHIIE3a3HAYEHOTO, TAaKOXX HEOOXiTHO B3SATH JO YBarM XapakTep BYHHEHOTO
IIPaBOMNOPYIIEHHS, 0CO0Y MOPYIIHUKA, CTYIIHb HOr0 BUHU Ta MaiiHOBHMM cTaH. CiiJl 3BEpHYTH yBary
Ha Te, LI0 TpPU JOCHiIKeHHI (PakTHIHMX OOCTaBMH CIpaBH CyJ Ma€ 3a CBOIM BHYTPIIIHIM
MEePEKOHAHHSAM HEYIEPEHKEHO OIIHUTH 310paHi y CIpaBi JOKa3u y iX CYKYIHOCTi, KEPYIOUHUCh MPHU
I[OMY 3aKOHOM 1 IPaBOCBIOMICTIO, T2 BCTAHOBUTH, HACKUTLKY ITEPEKOHINBUMHU BOHH €.

Jlo pedi, BUpIIICHHS CIIPaBW Y TOYHIM BiJMOBIIHOCTI IO 3aKOHY € YW HE HAWBaKIUBIIIUM
cepel 3aBlaHb CYJOBOTO TIPOBA/UKCHHSA. Y pa3i BHUHUKHEHHS CYMHIBIB y 3aKOHHOCTI U
OOIPYHTOBAHOCTI TOCTaHOBU Cy1y Yy CHpaBl NpO aJMIHICTpaTHBHE IPaBONOPYLIEHHS, Y4YaCHUKHU
NIPOBA/DKEHHS, HAJUICHI NMPaBOM Ha OCKap)KEHHs, MOXYTh peajli3yBaTh HOTro y BCTAaHOBJICHOMY
3akoHOM Tmopsaaky. YactuHoro 2 cr. 294 KVYnAIl nmo Takux ydYacHUKIB BiJHECEHO 0CO0Y, SKY
NPUTATHYTO /O aJAMIHICTPATHBHOI BIJNOBIJAILHOCTI, I 3aKOHHOTO TIPEACTAaBHUKA, 3aXHUCHHKA,
MOTEPILIOro Ta HOro MpeCcTaBHUKA.

[Ile omHMM 3aBHAHHSAM CYAOBOTO TPOBA/DKEHHS Yy CIOpaBax IMpo aJMiHICTpaTHBHI
NIPaBOMNOPYIIEHHS € 3a0e3MeyeHHss 000B’3KOBOCTI BUHECEHOTO pPillleHHsS. Y 3B’A3KYy 3 IIMM Ha Cy.I
MOKJIQJAIOTECS  O0OB’SI3KM  IIOJI0 3BEpHEHHS TMOCTAaHOB NP0 HAKJIAJIEHHS aIMiHICTPaTUBHOTO
CTATHEHHS 70 BUKOHAHHS, BUPIILIEHHs MUTaHb, 110 BUHUKAIOTh I/l 4YaC BUKOHAHHS IMX IOCTAHOB, a
TaKO 3JIHCHEHHSI KOHTPOJTIO 32 MPABIJIFHUM 1 CBOEYaCHUM 1X BUKOHAHHSM. Tak, HAPHUKIIAJ, 3TiTHO
3 4. 4 ct. 322 KYnAII y pa3i BTpaTH NOPYIIHUKOM Ipale3/1aTHOCTI, IPU30BY Ha CTPOKOBY BilICHKOBY
ciykOy, B3SITTS MiA BapTy, 3aCy[KE€HHS /10 KPUMIHAJIBHOIO MOKAapaHHS y BUJI Mo30aBiieHHS abo
OOMEKeHHsI BOJII, TOCTaHOBOIO CYAY 3a MOJAHHSIM oprany Jlep>kaBHOI MEHITEHLIApHOI CIIyXO0u
VYkpainu HeBIOYTHI CTPOK BUIPABHUX poOIT MOXke OyTH 3aMiHEHO mTpadoMm, a y pasl yXWIECHHS Bij
BiJOyBaHHS BUIIPABHUX PoOIT — mTpadom abo agmiHicTpaTUBHUM aperitoM (cT. 325 KYnAIl).

om0 Takoro 3aBmaHHS, K BHSBICHHS ITiJ] Yac CYJOBOTO IPOBAPKEHHS MPUYMH 1 YMOB, IO
COPUSIOTH  BYMHEHHIO  aJMIHICTpPaTMBHHUX  NpPaBOMNOpPYIIE€Hb, Ta  3alob0iraHHd  HOBUM
MPaBONOPYIICHHSIM, BOayaeMo 3a aoniabHe 3a3HauynTH HacTynHe. KYnAIIl e nependauuB nms cymy
MO>KJIMBOCTI BUKOPUCTOBYBATH TakKUH €(QEKTHBHUN IHCTPYMEHT MNPO(DIJaKTUKH BYMHEHHS HOBHUX
aJMIHICTPAaTUBHUX I[PaBONOPYIIEHb $K BHHECEHHS OKPEMOi yXBajH, SAKUH, 10 pedi, € Yy
IpoleCyalbHOMY apceHall CyAIB NpU PO3IJsSAl KpUMIHAJIBHUX, IUBUIBHUX, TOCHOAAPCHKUX 1
aJIMIHICTPATHBHHX CIIPaB. B OKpeMHX yXBajax 3BEpTAE€ThCS yBara Cy0’ €KTiB BIIaHHX ITOBHOBaXXCHb,
IOPUJIMYHUX OCi0 Ta TPOMAJACBKMX O0’€JHAHb Ha NPUYMHU 1 YMOBM, IO CHPHUSUIM BYMHEHHIO
aJIMIHICTPATHBHHUX IPABOMOPYIICHb, 3 METOI0 iX YCYHEHHs. BBakaeMo If0 MPOTaTMHY CYTTEBUM
HEJI0JIIKOM YMHHOT'O a/IMiHICTPAaTUBHO-JIEIIKTHOTO 3aKOHO/IaBCTBA.

TakuM YMHOM, 3aKOH BH3HAYMB IIMPOKE KOJIO 3aBIaHb CYJOBOTO IMPOBAKEHHS 3 PO3TIISILY
CIpaB MpO aJMiHICTPATHBHI MPABOMOPYIICHHS, ajle He HAJAUIUB CyJ JOCTaTHIM 00CATOM MpaBOM JJIs
X TOBHOIIIHHOT peaizarii.
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3aeé’anoe Muxkuma Pomanoeuu,
cmyoenm 4-20 Kypcy 1puoudHozo axkyivmenmy
Jloneyvkoco HayioHaAbHO20 YHIGEpCUMEMY

JAEAKI ITIPOBJIEMHI MOMEHTH 3ACTOCYBAHHSA 3AKOHOJJABCTBA
CTOCOBHO CTATYCY BHYTPIIIHHO HNEPEMIHIEHUX OCIb

VY 3B’43Ky 3 HOJisIMM, IO CKJIAJKMCS B Hallii Jep>kaBl BPOJOBXK MHHYJIOIO POKY,
BUHUKIIA Mpo0iieMa 3a0e3NeueH sl paB TPOMaJIsTH, IO TOCTPAXKIAIN BiJl POCIHChKOI arpecii
Ha cxofi Ta miBaHI Ykpainu. BigmosigHo no Koncrutyuii YkpaiHu, YMHHUX MDKHApOIHHUX
JoroBOpiB, skl patudikyBana BepxoBna Pama VYkpainu, nepikaBa 3000B’s3aHa n6atu mpo
3a0e3neueHHs] MpaB yCiX IpoMajsH KpaiHu. J[oJaTKoBOro 3axucty mnotpedye HOBHM BHI
COIIAJIbHO-HE3aXUIIEHUX TPOMAJISTH — BHYTPIIITHBO MEPEMIIIEHUX 0Ci0, a00 mepeceneHIiB.

Uepes mpaBoBY HEOOI3HAHICTh HACEJCHHs, iHOAI HempodeciHICTh 3ac00iB MacoBOi
iHGopMallli BUHUKIIA TUTyTaHUHA B TEPMIHOJIOT1i CTOCOBHO IIOT'O MUTAHHS. 3MILIYIOTHCS /1Ba
TEPMIHH — BHYTPIIIHBO IMEpeMilleHi ocoOu, abo mepeceneHi, i ObKeHII. AJe, Ha AYMKY
aBTOpa, 1l TEPMIHU MAIOTh PO3MEKOBYBATHUCA Yepe3 PI3HUHM CTaTyC, YperyatOBaHHS, HOPSA0K
HajaHHsA. BignoigHo 1o cr. 1 3akony VYkpainu «IIpo 3abe3nedeHHss mpaB 1 cBOOOJ
BHYTPIIIHBO MEPEMIIIEHUX 0C10» BHYTPIIIHBO MEPEMIIICHOI0 0CO00I0 € TPOMAITHUH Y KpaiHu,
110 TIOCTIMHO MPOXKUBA€E B YKpaiHi, IKOT0 3MyCHIH 200 KU CAaMOCTIHHO MIOKMHYB CBOE MICIIE
NPOXKMBAaHHS Yy pe3yinbTari abo 3 METOI YHUKHEHHS HETaTWBHUX HACHIJKIB 30poHHOro
KOH(JIIKTY, TUMYaCOBOi OKyMaIllii, HOBCIOAHUX MPOSBIB HACUIBCTBA, MACOBUX MOPYIIEHB MPaB
JIFOMHY Ta HA/I3BUYAHUX CUTYaIlill MPUPOIHOTO UM TEXHOTEHHOTO Xapakrtepy [1].

A BignmoBigHo 10 cT. 1 3akony Ykpainu «IIpo OibxkeHIB Ta 0ciO, sfKi MOTPeOYIOThH
JI0JaTKOBOTO a00 TUMYACOBOTO 3aXUCTY» OlKEHEIb - 0c00a, SIKa He € TPOMAITHUHOM YKpaiHu
1 BHACTIIOK OOIpYHTOBAHHX MOOOIOBaHb CTaTH >KEPTBOIO MEpECIigyBaHb 32 O3HAKaMHU pacH,
BIpOCTIOBIJTaHHS, HAMIOHAIBHOCTI, TPOMAISHCTBA (MiITAHCTBA), HAJCKHOCTI JO TEBHOI
coliagpbHOI Tpynmu abo MOJITHYHUX TEepeKOoHaHb TMepeOyBae 3a MeXaMH KpaiHU CBO€Q
IPOMaJISTHCHKOI HAJIE)KHOCTI Ta HE MOXKE KOPUCTYBATHCS 3aXMCTOM L€l KpaiHu abo He Oaxae
KOPHUCTYBATHUCS IIUM 3aXHMCTOM BHACHIJIOK TaKHX MMOOOIOBaHb, a00, HE MalOYu rPOMAISHCTBA
(migmancTBa) 1 mepeOyBarouM 3a MeXaMH KpaiHM CBOTO TIONEPETHBOTO TOCTIHHOTO
MIPOXKUBAHHS, HE MOKE UM He Oakae MOBEPHYTHUCS 0 Hel BHACHIOK 3a3HAYCHHUX MOOOIOBaHb
[2].

Takum 4MHOM, TiepecesieHelb — 1€ TPOMaASHUH YKpaiHu, sSIKui, uepe3 00CTaBUHU Ha
TepuTOpii, y MeXax fAKOi BiH MPOXHBAB, BUMYIICHHH OyB 3MIHUTH MICIE IMPOXHBAHHS
BCepeauHI KpaiHu. A OKeHelp — 1€ 1HO3eMHa 0co0a 3 1HO3EMHHUM T'POMAJSTHCTBOM, SIKHM
npuOyB 1o YKpaiHu yepe3 IuCKpuMiHalito Ha barpkiBmuHi. BuHHKae HEBpETyIIbOBaHICTh
cTarycy ocib 3 iHO3eMHUM TPOMAJITHCTBOM, IO MOCTIHHO MpOoKKUBalu Ha Teputopii Jonbacy
abo Kpumy, He Maroun rpoMaasHcTBa YKpainu. Uepes Take GopMmyrnroBaHHS 0e3 JepKaBHOT
JONOMOTHY 3aJIMIIMIINCS 1HO3eMHI CTyAeHTH, siki HaByanucs y BH3 [lonGacy, ocolwu, ski
OTpHUMAaJIH IOCBIJKY Ha TOCTiHE POKUBaHH, 0cOOM 0€3 rpOMaITHCTBA TOLIO.

JlokyMeHTOM, 110 MOCBIAYY€E CTATyC BHYTPILIHBO MEPEMIIIEHOT 0COOH €, BIIOBIIHO 10
cr. 4 3akony VYkpainu «lIpo ObkeHIiB Ta oci0, ski moTpeOyrOTh J0AaTKOBOrO abo
TUMYacOBOTO 3aXHCTy» - JOBIJIKAa MPO B3ATTS Ha OOJIK BHYTPILIHBO MepemimieHoi ocodu [1].
CynmoBa mpakTHKa BH3Ha4ae€, IO e JOKYMEHT € IJCTaBOIO JJIsi 3BEPHEHHS N0 CYAy IS
3aXUCTy CBOiX mpaB. AJie 3 BUIAYOI0 JOBIJOK BUHHUKIHM JESKi MPOLECyalbHI MpoOIeMHu.
BignosimHo mo m.2 IlocranoBu KabGinery MinictpiB Ykpaiau «IIpo 00diK BHYTpIIIHBO
MepeMillIeHuX 0Ci0» ANl OTpUMaHHS JOBIAKM TMOBHOJITHS BHYTPIIIHBO MEpeMillieHa ocoda



3BEPTAETHCSI OCOOMCTO ab0 Yepe3 3aKOHHOTO MPEACTaBHUKA 13 3asABOIO MPO B3ATTS Ha 00K, hopMy
AKOi 3aTBepaKye MIHCOLIOMITUKY, 10 CTPYKTYPHOTO MiAPO3JLIYy 3 MUTAaHb COLIAIbHOIO 3aXHUCTY
HAaCceJeHHA PalOHHUX, paloHHMX y M. KueBi aepkaaminicTpaiili, BUKOHABUMX OpPTraHiB MICHKHUX,
palioHHUX y MicTax (y pasi yrBopeHHs) pan [3]. Y mporieci HajgaHHS JOBITOK c(hOpMyBaiach Cy10Ba
NpaKkTUKa, AKy, HAa TyYMKY aBTopa, Tpeba 3aKkpimuTH y HOPMATHBHO-TIPABOBUX aKTaX. [HUIOBUM
MOPYIIEHHSM 3 OOKY OpraHiB JIep)>KaBHOT BJIAJIM € BiAMOBA Y BHJAYi JIOBIJIOK 3a TIi€IO MiJCTABOIO, 110
ocoba He Oyra Ha MOMEHT TOJadi 3asBU MPO O(GOPMIICHHS JTOBIIKM 3apEECTPOBAHA Y HACEICHOMY
MyHKTI, SKAA BU3HAHUM TakUM, Ha TEPUTOPIi SKOTO MPOBOJUTHCS AHTUTEPOPUCTUYHA OIEpallis.
[TocTaHoBOIO 3amoOpi3bKOr0 OKPYKHOTO aaMIHICTPATUBHOTO Cyay OyJI0 BU3HAHO, IO IiJCTaBOIO
BUJIa4i IOBIJIKU € caMe MPOKMBaHHS, a HEe peecTpallisi 0COOM Ha TEPUTOPIi, sika BU3HAHA OKYIIOBAHOIO
[4]. [IpoTe, opranu, 10 YIIOBHOBAXXEHI BHJIaBATH JOBIAKH MPOJOBXKYIOTh BIIMOBISATH y 1X BHIA4i HA
MiJICTaB1 BiICYTHOCTI peectparttii. [HmmM npukiagoM € [ToctanoBa OpKOHIKII3€BCHKOTO PAHOHHOTO
cyny wmicta Mapiymons JloHenpkoi oOmacti. Y wMarepianax CHpaBH 3a3HA4Y€HO, M0 MO3UBAYY
BIIMOBWJIM BiJl BHJadi JOBIJKH 4yepe3 Te, 10 HACENIEHWH MYHKT, y SKOMY MpOXHBaB OCTAaHHIN He
BXoauTh 110 «[leperniky HaceleHUX MyHKTIB, HA TEPUTOPIl AKUX OPraHU JepKaBHOI BJIAJH THMYACOBO
HE 3IIHCHIOITH a00 3MIMCHIOITh HE B MOBHOMY O0CS31 CBOi MOBHOBaYKEHHS». AJie JOCIIIUBIIN
MaTepialid CIIpaBH, CyJl BCTAHOBHB, IO I€H MEpeTiK HE € BUUSPITHUM JOKYMEHTOM, Y SKOMY BKa3aHi
BCl HaceJeHl MyHKTH, IO € TaKHUMH, Ha TEPUTOPIi SIKUX MPOBOAUTHCA aHTHUTEPOPUCTHYUHA OMEpallis
[5]. I Takux mnpuknaniB mopymeHb 3 OOKy OpraHiB JepKaBHOI Biagu Oarato depe3 pO3MHTI
(dhopmysTrOBaHHS Ta BIJICYTHICTH HOPMATHBHO-TIPABOBOI Oa3y.

Takox Ba)JIMBOIO MPOOJIEMOIO, sIKa MOBHHHA OyTH BpEryJbOBaHA, € TMEPEeTHHAHHS JIiHIl
3iITKHEeHHS Y Mexax JloHenpkoi Ta JIyrancekoi obnacreid. BignmosigHo 1o c1. 33 Konctutymii Ykpainu
KOKHOMY, XTO Ha 3aKOHHHX IIiJICTaBaX TepedyBae Ha TepuTopii YKpaiHH, rapaHTyeTrbcs cBOOOA
nepecyBaHHs [6]. OOMEXEHHS 1IOTO MpaBa MOXKYTh 3[IACHIOBATUCS TUTBKH BIAMOBITHO 10 3aKOHIB
Vkpainn, takux sk 3Y «lIpo mpaBoBuii pexuM BO€HHOro craHy», «lIpo mpaBoBuil pexum
Ha/j3BUUaiiHoro ctany». lOpunuuno, cutyaris Ha JloHOaci 3akpituieHa SK AHTHUTEPOPUCTHYHA
omepariisi, ika  €IUHUM JOKYMEHTOM, SIKMM pEryiro€ MepecyBaHHS yepe3 JIHII0 3ITKHEHHS €
TumuyacoBuil MOPANOK 3IIHCHEHHS KOHTPOJIIO 3a MEPEMIIIeHHSAM OcCi0, TpaHCIOPTHUX 3aco0iB Ta
BAaHTAXIB B3JIOBXK JIiHII 31TKHEHHs Y Mexkax JloHenpkoi Ta Jlyrancekoi obnmacrei, (mam — [lopsinok)
[7]. Ane Ha mpakTull, e JOKYMEHT € HEJIOCTaTHbO OIpPAIlbOBAHUMU, 1 1HOMI, HABITh € TAaKUM, IO
CTBOPIOE TIEPEAYMOBH i TopylieHb. Hampukian, 1eid JOKYMEHT MICTUTh BUYEPITHUM TEPEITiK
mijicTaB, Ha OCHOBI SIKUX 0c001 BUAA€ThCs mepenycTka Ha B’i34 B 30HY ATO. Takum unHOM, 0c00a,
sgKa Mae OaKaHHA OTPHMATH TEPENyCTKY Ta TMOKHHYTH THMYAacOBO HEKOHTPOJbOBAHY TEPHTOPIO
VYKpaiHu, Tako)k MOBMHHA HaJaBaTW JOKYMEHTH, SIKI MIATBEPIXKYIOTh MeTy ii Buizny. Ilpu mpomy,
SKIIO € “00IpyHTOBAHI MiJICTaBU BBaXKaTH, 0 0c00a Mae€ 1HII, HIXK 3asBJICHI Yy 3asBl, MiJCTaBU Ta
MeTy B’i37ly Ha HEKOHTPOJIbOBaHY (KOHTPOJIbOBaHY) TEpPUTOpPiI0 a0 SKIIO BOHA HE Hajaaa
MIATBEP/HKEHHSI II0J0 MIJCTaB Ta METH B’i3[y Ha 3a3HAa4YE€HY TEPUTOPIIO, IPUNMAETHCS PILICHHS MPO
BIIMOBY y oopMieHH1 0co0i nepenycTku. Ha mpakTuili 1ie BUJTUBAETHCS Y HEPABOMIpPHI BIIMOBH Y
MPUMHATTI JTOKYMEHTIB JJis1 0(OPMJICHHS NEPENnyCcTOK. 30BCIM HE BPETyJIbOBAHE NMUTAHHS MEPETUHY
JHIT 31ITKHEHHS 0c00aM, fKi 3 Ti€i 4M 1HIIOI MPUYMHKU HE MAIOTh NAacmnopTy (BKpaJaeHUH, 3ary0ieHuii,
3HUILIEHUH TOIIO), 110 TAKOK MPU3BOIUTH 0 MOPYILIEHHS IpaB Jtojei. He BperyiaboBanuii cTpok, 3a
SKUM TPOBOJUTHCS OOIIYK Ta MepeBipKa JOKYMEHTIB, 1[0 MPU3BOJAMUTH J0 TOTO, 110 0CO0i, AJs TOTO,
100 npoixatu 6J0KNIoCT Tpeba «BIACTOSITH» A0 ASKUIBKOX JHIB Y 4ep3l.

Bci BumesasnaueHi npo6sieMu Npu3BOISATH 10 CTBOPEHHS HEJIOBIPH 10 YKPAaiHChKUX 30pOHHUX
CHJI Ta YKPaiHCHKOI BJIa/I, YUCICHHUM MOPYIICHHSM TIPaB JIFOJUHH, CTBOPCHHS KOPYIIIHHUX CXEM.
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Kozym Onvea Bonooumupiena,
3a6i0y6ay Kagheopu KOHCMUMYYitiHo20, AOMIHICMPAMUEHO20 Ma IHaAHC08020 NPasa XMearbHUYbKO2O
VHigepcumemy YnpasiiHHa ma npasd,
KaHouoam 1opuoudHuUx HayK, OOYeHm

OKPEMI IIMTAHHSA 3MICTY IOPUIUYHOI'O CKIIAY )
AIMIHICTPATUBHOTI'O ITPABOIIOPYIIEHHSA 3A 4.5 CT.212-3 KOAEKCY KPAIHH
PO AAIMIHICTPATHUBHI ITPABOITIOPYIIEHHSA

AMiHICTpaTHBHA BiJIMOBIAANBHICTh 32 MOPYIICHHS MPH HAJlaHHI BIAMOBIAI Ha aJBOKATCHKUI
3alMT iCHyBasa He 3aBkau. Tak, 3akoH Ykpainu «[Ipo anBokarypy» Big 19.12.1992 poky [1] micTuB
€IMHY HOpPMYy, W10 HaJgaBajla aJBOKaTy IpaBO Ha ojepkaHHs iHpopmarii (ctarts 6), ane
3aKOHOJIaBCTBOM He Oyja BCTAHOBJEHA IMpsiMa BIAMOBINANBHICTh 3a HEHAJaHHS BIAMOBIAI Ha
a/ZIBOKaTChbKUM 3anuT. IcHyBana yuIine 3aranbHa agMiHICTpaTHBHA BiJINOBIANBHICTh 32 HEHAJAHHS
iHpopmarii. Y 3B’sa3ky 3 npudHATTAM 5.07.2012 poky 3akony VYxkpainu «IIpo agBokarypy Ta
aJBOKAaTCbKy mistibHICTEY [2] mo uw.l c1.212-3 Kogekcy VikpaiHm mnpo aaMiHICTpaTHUBHI
npasonopymeHasa (nam — KVYnAIl) Oyno BHeceHO JOMOBHEHHS IMOJO BiANOBIJAJIBHOCTI 3a
NOpYUIEHHs MpaBo Ha iH(opMamilo y BIANOBIAb HA aJBOKAaTChKUM 3amut, a 4.l c1.255 Oyna
JOTIOBHEHAa TYHKTOM 9-1 110710 TpaBa CKJIaaTH BiAMOBIAHI MPOTOKOJW TOJIOBOIO Pajiyd aJIBOKATIB
ABtoHomHO1 Pecniy6umiku Kpum, obnacreii, mict KueBa ta CeBacromnosiss a00 yHOBHOBa)XXEHUM PAJI0k0
yiieHoM paau anBokaTiB. | mume 27.03.2014 3akoHoMm Ykpainu «IIpo BHECEHHS 3MiH 10 JESKUX
3aKOHOJIaBUMX aKTiB YKpaiHH y 3B 3Ky 3 HNpUHHATTSIM 3akoHy Ykpainu «IIpo iHdopmauito» Ta
3akony Ykpainu «IIpo moctym no my6miunoi iHpopMmarii» ¢1.212-3 KYnAII 6yno BuKIageHo y HOBIA
po3mupeHiii  pemakiii 1 cborogHi 4.5 i€l craTTi Tependavae mnpsamy 6i0nosioanbHicmu  3a
HENpaBOMIpHY BIIMOBY B HaJaHHI 1H(opMallii, HecBoeyacHe a00 HENMOBHE HaJaHHA 1Hdopmaii,
HaJaHHA iH(OpMAIlii, 10 He BiAMOBIIA€ MIMCHOCTI, Y BIANOBIAb HA aJBOKATCHKUN 3amuT. BogHodac
K TIOKa3y€e MPAaKTHKa, HE 32BN BCE TaK MPOCTO 3 OTPUMAHHAM iH(OpMAIlii Ha aIBOKATCHKHIA 3aITUT.
Tak, BiIMOB1THO JI0 Pe3y/bTATIB ONMUTYBAHHS aJBOKATIB 3 HallaKTyalbHIIINX MPoOJeM y BiTHOCHHAX 3
MIPAaBOOXOPOHHUMH OpraHaMu, MPOBEACHOro Acolliali€lo NMpaBHUKIB YKpaiHu y kBiTHI 2015 poky,
HalOiIbIe aJBOKATiB TypOYIOTh HEBMOTHMBOBaHI BIAMOBIAI Ha 3amuTu anBokatiB (74,4%) [3].
CripoOyeMo OKpecIUTH OKpeM1 MUTAaHHS 1010 Teopii Ta MPaKTUKHU peajizallii mpaBa Ha aJBOKaTChKUN
3alUT Yepe3 MpU3My 00 €KTUBHOI CTOPOHHU IOPHJIMYHOTO CKJIAJy MPAaBOMNOPYIICHHS, MependaueHoro
4.5 c1. 212-3 KVYnAIl. 3a3HaueHa cTaTTs BCTAaHOBJIIOE BINOBIIAIBHICTh 3a Taki 1ii: 1) HempaBomipHa
BiMOBa B HaJaHHI iHopMalli; 2) HecBoeuacHe HagaHHS iHQopMmalli; 3) HENMOBHE HaJAAHHS
iHbopMarii; 4) HagaHHs 1H(OpMaIlii, 0 HE BIANOBIIA€ AIHCHOCTI.
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1. Henpaeomipna 6iomosea 6 HaoaHHi IiHghopmayii MOXE TONATATH y TIOCWIAHHI Ha
dhopmasibHI MPUYUHU (BIACYTHICTH KOII1 OpAEpPY UM CBIJIOITBA MPO MPABO HA 3aHATTS aJBOKATCHKOIO
TiSUTBHICTIO) 200 Ha BiACYTHICTh O0OB’SI3KY y ajjpecaTa 3aruTy HaJaBaTH TaKy BiANOBIAb (HAIPUKIIA,
3anUTYyeThCs 1HGOpMaIliss 3 0OMEKEHHM JOCTYIIOM 1 BIiJMOBITHO BIIMOBA Yy HaJlaHHI BIIOBIII Ha
3amUT HIOMTO € mpaBoMipHOKO). 1[[00 YHUKHYTH BiAMOBH 1O (pOpManbHHUM MiJICTaBaM, JOLLUIBHO
HaIpaBJISATH 3aIUT IIHHUM JINCTOM 3 OMUCOM. TaKoX CIIiJl 3a3Ha4MTH, 110 4.1 ¢T.24 3akoHy YKpaiHu
«IIpo azBOKaTypy Ta aABOKATCHKY JisUTBHICTHY MICTHTh BUYEPITHHUNA NEpeNTiK HeOOX1THUX JOKYMEHTIB,
a 4.2 1i€i cTaTTi BCTAHOBJIOE 3a00pOHY BUMAaratu MOJAaHHS 1HIIMX JOKYMEHTiB. ToMy 3aBOJCHKUIN
paifonHnii cya M. JIHINpoa3epKUHChKa MPaBUIbHO BU3HAB BUHHUM HaudalbHUKA BiAIUTY YIpPaBIiHHS
HepxaBHoi MmirpamiiiHoi ciyxOu VYkpaiHu, SKuil 3a0uMIMB 3aldT 0e3 po3MIALy 3 NPUYHHU
BIJICYTHOCTI B Marepiajlax KOMiil IOTrOBOpIB TpPO HAaIaHHSA MPaBOBOI JOMOMOTH 3 OCOOMCTHMH
MiITMCaMu TPOMAJISH [4].

om0 mocunaHHA agpecaTa 3alHUTy Ha BiICYTHICT O0OB’S3Ky HajaTu iH(QOpMAIlio y 3B’ SI3KY
3 TUM, IO 3aluTyBaHa iH(opMallis € iHpopMaIier 3 0OMEXEHUM JIOCTYIIOM, TO HacaMIiepe]| CIIiJl
CTIOYATKy TMEpeBIpUTH, UM MIHCHO 3amuTyBaHa iHQOpMalis € Takoro. SIK TOKa3zye NpaKTHKa,
HaW4acCTIIIOK MiACTaBO JUIsl BIIMOBH B HajaHHI iH(popMalii Ha aJBOKaTChKUHA 3alUT € IijJcTaBa
«KOH(OIACHIIHHOCTI» 3anuTyBaHOi iH(OpMalii, aje y NObOMY BHNAJAKY, HO-nepuie, HEOOXiTHO
3BEPHYTHUCH J10 4.7 ¢T.6 3akony Ykpainu «IIpo moctym mo myOmiuHoi iHdopmartii» [5], ska BU3HAUYaE,
0 OOMEXEHHIO JOCTYIy Miausirae iHdopmaiis, a He JOKYMEHT; no-opyee, BapTO 3allUTYBaTH HE
iH(popmarrito mpo ocody, a iHpopMalIIiro PO il BiIMOBITHOTO OPTaHy IO PEECTPAIIil YM TT0 BHECCHHIO
BIJIMOBITHUX JaHUX YH IO PO3TJISY MEBHUX 3BEPHEHb; MO-TPETE, JOJATKOBO CIIJ 3a3HAYaTH, II0
iH(dopmarris, sKa 3alUTYEThCS, HE € KOHQIASHIIMHOI Ta HABECTH MiJACTAaBU HEBIIHECEHHS TaKOi
iHpopMarii 10 KOHGIAEHIIHOI. A s BUWSICHCHHS NHTAHHS TPO HAICKHICTH iH(OpMamii 10
CITy>k00BO1, HEOOXITHO MEepPEeBIPUTH, YU HE BIJHOCUTHCA 1HOpMaLis 10 nepeniky gioomocmel, AKi
micmams cayacoo8y ingopmayiro, JOCTYI 10 SKOTO BIAMOBIAHO A0 4.3 cT.9 3akony Ykpainu «IIpo
J0CTyn A0 myOiiuHoi iHpopMarii» He Moxe OyTn oOMexeHnM. ToMy, SIKIIO 3amuTyBaHa iHpopMalis
HE BIIHOCUTBHCSI 10 TaKOTO MEPEIIKy, TOIUIBHO 3a3HAUYUTH PO 1€ y 3anuTi. MOXKIMBOIO € 1 BIIUCKA
13 TMOCWJIAHHSAM Ha 3aXMCT MEpPCOHANbHUX JaHuX. [loka30BUM y IIbOMy CEHCI € BHCHOBOK
AnensuiitHoro cyny APK Big 12 mmucronaga 2013 poky mpo HasBHICTh y JiIX CIyk00BO1 ocodu
CKJIaJy aJMIHICTPATUBHOIO IpaBoNoOpyleHHs, nepeabdadyeHoro 4.l cr.212-3 KVYnAll, sxwuii
IPYHTYETBCS Ha MOJIOKeHHsAX 4.4 cT.21 3akony Ykpainu «IIpo indopmanito» [6], BiamoBiqHO 10 SKOT
1o iHdopmarllii 3 0OMEKEHUM JOCTYIIOM HEe MOXYTh OyTH BiIHECEHI1, 30KpeMa, B1IOMOCTI Ipo (akTu
MOPYIICHHST TMpaB 1 cBOOOJA JIOAMHU 1 rpomaasHuHA. [Ipu 1bOMy, SIK BCTAaHOBUB CyI, aJBOKAaT
3BEepTaBCs 13 aIBOKATCHKUM 3alIUTOM Y 3B’S3KY 3 HaJJaHHSM IIPaBOBOI JJONIOMOTH KOHKPETHUM 0coOaM
3 METOIO 3aXHCTY Y CY/ZIOBOMY TIOPSIKY HOPYILIEHHX iX MpaB, TOOTO 3aXUCTY MPaB JIIOIUHU [7].

2. Hecsoeuacne nadannsa ingpopmayii nomnsrae B MOPYIICHHI CTPOKIB, MependaueHux 4.2
cT.24 3akony Ykpainu «[Ipo agBokatypy Ta aJBOKaTChKY MISUIBHICTBY — HE MI3HIIIE T’ SITH POOOUNX
JHIB 3 JTHS OTPUMAaHHS 3anMTy (YU ABAJILATH Y pa3i OOIPyHTOBAHOTO MPOJOBXKEHHS). 3a aHAJIOTIEO 13
3araJbHUMHU TOJOXKEHHIMHU 110/10 oOuucieHHs ctpokiB (ct. 253 LK Vkpaiam; 1.1 cr.103 KAC
VYkpainu) mepelir mpolecyalbHOTO CTPOKY IMOYMHAETHCS 3 HACTYMHOTO JHS Micis BiAMOBIIHOT
KaJIeHJapHOoi naTtu abo HAacTaHHS MOli, 3 SIKOK TMOB’S3aHO HOro movaTok. Lle Tako MOSCHIOETHCS
MPAKTUYHUMU MipKYBaHHSMHU, OCKUTBKH 3aITUT MOKE HAJIIWTH B KiHIII poO0YOro JHA. 3a3HaYMMO, 110
HIeThCS PO BUTAMOK, KOJH 3anumyeany iHgopmayito 6y10 Hadawo, aie 3 NOPYUWEHHAM CMPOKIG.
HenananHs BiINOBIJI Ha 3amuT B3araji Micis CIUIMBY CTPOKY HOTro po3risay HE € HECBOEYAaCHUM
HagaHHAM 1HQopmarii. Tomy, Ha Hally AYMKY, IepeIiKk HEMpaBOMIpHUX JiH 3a 4.5 ¢T1.212-3 notpedye
PO3IIUPEHHS 1O aHAaNOoTii 3 4.2 Ta 4.3 i€l cTaTTi (HeHaAaHHA BiJIMOBIl HA 3aMUT Ha 1HPOPMAILiIO).

3. Henoene naoanusa ingpopmauii. ABTOPH HAYKOBO-TIPAKTHYHOTO KOMEHTaps 10 3aKOHY
VYkpainu «IIpo noctyn o myGmiyHOi iH(popMarlii» 3a3Ha4daroTh, 1o «HenmoBHOIO € iHpOpMaLis, sKa
onucye neBHUil (akr, siBuile 0e3 3a3HaYeHHS BCIX HEOOXIAHHUX ISl PO3YMIHHS CYTHOCTI (pakTy uu
spuia exemenTiBy [8]. Tak, HemoBHO Oyze: 1) iHdopmalist Sika TUIIE YACTKOBO 3aJ0BOJIBHSIE 3aITUT
(HampuKyaa, 3anmuTyBaBCA TNEBHMHM KOHKpeTHUH oOcsar iHdopmallii, a y BIAMNOBIAb HaJaHO JIUIIE
YacTUHY 3amUTyBaHOi iHpopmauii 0e3 MOSCHEHHs, YoMy He OyJlIo HaJaHO pelTy); 2) HaJaHo



JIOKYMEHT, 1110 HE MICTUTbh BCiX CTOPIHOK (SKIIIO, 3BUYANHO, Y BIMOBIII HE 3a3HAYAETHCS, 10 YaCTHHA
JOKyMEHTa MICTUTh iH(OopMaIlito 3 00MeKEHUM JIOCTYIIOM 1 OyJia BUITy4eHa).

4. Haoaunusn ingopmauii, wo Hne ionogioac Oiticnhocmi. Y cdepi TUBIILHOTO TMpaBa
BXKHMBA€ETHCS TEPMIH «HeIOCTOBipHA iH(MOopMalis». BepxoBuuii Cyn Ykpainu y [loctaHoBI TUieHYMY
BCY Big 27.02.2009 Nel «IIpo cyaoBy MpakTHKy y CrpaBax HpO 3aXHCT TiAHOCTI Ta 4YecTi (i3udHOl
0ocoOHM, a TakoX JUIOBOI peryTalii (i3M4YHOI Ta HOPHAWNYHOI ocoOm» [9] mae Take BHU3HAYCHHS
HeocToBipHOT iH(popMariil: «HemocToBipHOIO BBaXKaeThesl iH(POpMAITis, sika HE BiANOBITAE AIMCHOCTI
a00 BHKJIa/ICHA HEMPABANBO, TOOTO MICTHTh BIJOMOCTI IMPO MOl Ta SIBUIIA, SIKUX HE ICHYBaJIO B3araji
a0o K1 iCHyBaJi, aje BiJOMOCTI PO HUX HE BIAMOBIAAIOTH AIMCHOCTI (HEMOBHI 200 TEPEKPYIEH1)».
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IS

K BOITPOCY O KOH®JUKTE HHTEPECOB HA T'OCYJIAPCTBEHHOU
CJIYXBE

KoH(pnukT wuHTEpecoB - 3TO MPOTUBOPEUYUE MEXKAY JUYHBIMH HWHTEpecaMu IUIla U €ro
CITYKEOHBIMH TTOJTHOMOYHMSIMHU, HAJIMYUE KOTOPOTO MOXET IMOBIUATh HA OOBEKTUBHOCTH TPHUHSITHUS
pElIeHUi WK HA COBEPIICHUE ACHCTBUIA BO BPeMsl HCIIOJIHEHUS CIIY>KEOHBIX TTOTHOMOYHIA.

B ormmume ot ®enepanbHoro 3akoHa ot 27 wmionsg 2004 r. Ne 79-03 «O rocymapcTBeHHON
rpaxaanckoi ciyx0e Poccuiickoii ®eneparum», KOTOPBI JaeT MPaBOBYIO PETJIaMEHTAIUIO
KOH(JIMKTa MHTEPECOB KAaK CHUTYAIUIO, NMPU KOTOPOH JIMYHAS 3aMHTEPECOBAHHOCTH TPAXKTAHCKOTO
CIIy)Kalllero BJIMSIET WIH MOXXET MOBIHUATh HAa OOBEKTUBHOE WCIIONIHEHHWE MM JIOJDKHOCTHBIX
oOsi3anHOCTei [1], 3akon Pecniyonuku benapycs ot 14 urons 2003 1. Ne 204-3 «O rocynapcTBeHHON



cnyx6e B Pecnybonmuke bemapycs»  He perinamentupyer manHoe monstue [2].  Iloxm nmunoit
3aMHTEPECOBAHHOCTBIO CJIEIyeT MOHUMAaTh BO3MOXKHOCTbH IHOJYUYEHUS CIIYXAIlUM IMPU HCHOJHEHUH
JOJDKHOCTHBIX OOSI3aHHOCTEH JI0XOJIOB B BHJIE JICHET, LIEHHOCTEH, WHOTO MMYIIECTBA MU YCIYT
MMYILECTBEHHOTO XapaKTepa, HHbIX UMYIIECTBEHHBIX IpaB s ceOs uiu i TpeTbux juil. CTarhs
23 3akoHa «O rocymapcTBeHHOH cimyx0e B PecrybOnmke bemapych» ycraHaBIMBaeT JUIIb HOPMY,
COTJIACHO KOTOPOM TOCYIapCTBEHHBIN CIIy)Kallluii He BIpaBe MPUHUMATh UMYIIECTBO (MOAAPKH) WIIH
[I0JIy4aTh APYTYI0 BBIFOJY B BHUJE YCIYTU B CBA3M C HCIIOJHEHUEM CIyKEOHBIX OOS3aHHOCTEH, 3a
UCKITIOYEHHEM CYBEHHMPOB, BPYYaeMbIX IPH MPOBEIECHUH IMPOTOKOJIBHBIX M HWHBIX O(QUIHUAIBHBIX
MepornpustTuii. Ha Ham B3rmsin, curyanus KOHQIMKTa MHTEPECOB MMEET MECTO M TOr/a, Korjaa
rOCy/IapCTBEHHBI CIIyXalluii He COONI0JaeT OrpaHUYEHUs, YCTAHOBIIEHHBIE HAlMOHAIBHBIM
3aKOHO/1aTEIbCTBOM.

BrepBrie moHsATHE KOH(IMKTA WHTEPECOB BBeAeHO 3akoHoM PecmyOmmku bemapych «O
6opnbe ¢ koppymmwuein» ot 20 utornst 2006 . B penakiuu ot 22 nexadps 2011 r. (nanee — 3akon) [3].
OtuM ke 3aKOHOM OIpesesieHa MpoleAypa yperyiupoBaHUS KOH(MIUKTAa MHTEPECOB, 3aKPETICHBI
MOPS/IOK BBISIBIICHUST KOH(IJIMKTA, a TaKKe Mephl, HalpaBJeHHbIE Ha ero paspemienue. CoriacHo
3aKoHy, KOH(JIUKT UHTEPECOB - 3TO CUTYyaAIMsl, P KOTOPOU JIUUHbIEe UHMEPeChl 20CY0apCMEEHHO20
00JIICHOCMHO20 uya, €ro cympyra (Cynpyru), OJM3KUX POJCTBEHHHUKOB WM CBOWCTBEHHUKOB
BIIUSIIOT WJIM MOTYT TIOBIIMSATH Ha HaJyIeKallee UCTIOTHEHHE TOCYJapCTBEHHBIM JOHKHOCTHBIM JTUIIOM
CBOMX CITY>KEOHBIX (TPYIOBBIX) 00SI3aHHOCTEH NP MPUHITHHA UM PEIICHUS WU YI9aCTUU B IPHHATUN
pernieHus 100 COBEPIICHUH IPYTUX ACUCTBHUH MO cyx0e (padoTte).

B coorBercTBHM €O cTatheil 18! 3akoHa «rocymapCTBEHHOE IOJDKHOCTHOE JHMIO 00S3aHO
YBEJAOMUTh B MUCHBMEHHOW (opMEe CBOEro PYKOBOIUTEINS, B HEMOCPEACTBEHHON IMOAYUHEHHOCTH
KOTOPOTO OHO HAaxXOIUTCA, O BO3HMKHOBEHHHM KOH(JIMKTa HMHTEPECOB WM BO3MOXHOCTH €T0
BO3HHUKHOBEHHS, KaK TOJILKO €My CTaHET 00 3TOM M3BECTHO, U BIIPaBe B MUCbMEHHOU QopMe 3asiBUThH
CaMOOTBOJI OT TMPUHSTHS PEUICHUS, YYacTHsl B TPUHATHU PEHICHHS JIMOO COBEPIICHUS IPYTUX
AeicTBuii 1o ciyx0e (paboTe), BBHI3BIBAIOUINX WJIM MOTYIIMX BbI3BaTh BO3HUKHOBEHUE KOH(IMKTA
uHTEpeCcOBY [3].

3akoHOAATeNh BO3JAraeT OO0S3aHHOCTh HA PYKOBOAMUTENS TOCYIapCTBEHHOTO OpraHa,
KOTOPOMY CTaJ0 HU3BECTHO O BO3HHUKHOBEHHM WM BO3MOXXHOCTH BO3HHMKHOBEHHUS KOH(QIMKTA
MHTEPECOB, HE3AMEIJIUTENILHO MTPUHATH MEPHI 110 €ro MPEAOTBPALLEHUIO U YPETYIUPOBAHUIO

Hampumep, rocynapcTBeHHBI — ciayXkamuid  00si3aH  mepefatb B YCTAHOBJIEHHOM
3aKOHOJIaTEIBCTBOM MOPSAJKE B JOBEPHUTEIIBHOE YNPABIECHUE MOJ TapaHTHIO TOCYAAapCTBAa HAa BpeMs
IIPOXOXKACHUS TOCYJaPCTBEHHOM CIY)Obl HAXOALINECS B €r0 COOCTBEHHOCTH JI0JIM y4YacThs (aKIuH,
MpaBa) B yCTaBHOM (hOH/I€ KOMMEPUECKUX OpTraHu3anuii [2].

K rocynapcTtBeHHBIM JOMKHOCTHBIM JHmam oTHocsTcs [lpesument Pecnyonuku benapycs,
napJaMeHTapuu, JemyTaTbl MeCTHbIX COBETOB AEMYyTaToOB, OCYIIECTBIISIIOLIME CBOM MOJHOMOYMS Ha
npoecCHOHAIBbHOM OCHOBE, a TakKXe MWHbIE TOCYJapCTBEHHbIE CIIy)Kalllie, Ha KOTOPBIX
pacmpocTpaHsieTcsl IelcTBUe 3aKoHoIaTenbcTBa Pecrybnuku benapych o rocynapcTBeHHOH ciykoe.
Takum o00pa3oMm, 3aKOHOJATENIb YCTAaHOBWUJ IIPAaBOBOE pEryJIMpOBaHUE JIMIIbL TeX KOHQIUKTOB
MHTEPECOB, KOTOPbIE BO3HHUKAIOT B JAEATEIBHOCTH 20CY0apCmEeHHbIX OodcHocmHblx auy. Kpome
TOT0, K KOH(PJIMKTaM UHTEPECOB OH OTHEC CUTYallMH, KOT/Ia Ha TOCYapCTBEHHOE JOJIKHOCTHOE JIUIIO
BIIMSAIOT WIM MOTYT MOBJIUATH HE TOJBKO €ro JIMYHbIE HHTEPECHI, HO U JIMYHBIE HHTEPECHI €r0 Cynpyra
(cynpyru), OJU3KHX POJCTBEHHUKOB WJIM CBOMCTBEHHUKOB.

B npaBonpuMeHUTENBHON PAKTHKE BBIICISIOT ABA BUAAa KOH(PIUKTOB HHTEPECOB — peaTbHBIN
U noreHuuanbHbI. Ha rocymapcTBeHHON ciyk0e KOH(JIMKT MHTEPECOB MOXKET CYILECTBOBATHh B
pa3nuyHbIX cepax — IKOHOMHYECKOH, MOJUTUYECKOM, COLUAIBLHOW M, COOCTBEHHO, CIYKEOHOM
(mocTyrmieHue, MNPOXOXKACHUE U YBOJbHEHHE CO  CIY>KObI). Kon¢aukr wuHTEpEcOB Ha
rOCy/IapCTBEHHON CIy0€ MOXET HUMETh JBE PAa3HOBUIHOCTU: OpPTraHWU3ALUOHHBIA W JUYHBIN.
OpraHu3aliuoHHbI KOH(JIUKT HHTEPECOB CYIIECTBYET B YCJIOBHUSAX, KOI/Ia JIMIO, OKa3bIBarolllee
yCIyTH TOCYIapCTBY, UMEET HEOObEKTUBHBIE KOHKYPEHTHBIC TPEUMYIIIECTBA Mepel JPYTUMH JTUIAMH.
JInuHbIl KOH(IUKT HHTEPECOB — 3TO HECOOTBETCTBUE MEXAY JIMYHOW 3aMHTEPECOBAHHOCTHIO
rOCyJIapCTBEHHOTO CIYXalllero U MpodecCHoHaNbHBIME 33/1a4aMu, CTOSIIMMHU niepen HuM. Cremyet
YYHUTHIBaTh, YTO CHUTYAllUH, MPU KOTOPBIX JOJDKHOCTHOE JIMIIO0 TOJ BIHMSHUEM JIMYHBIX HHTEPECOB



HEHaJIe)KAIKUM 00pa3oM BBITIOJIHUIIO CBOU CIIY)KEOHBIC O0S3aHHOCTH, HEOOXOAMMO paccMaTpUBATh
YK€ He KaK KOH(IMKT MHTEPECOB, a KaK COCTOABIIMUCS (PaKT HEMPaBOMEPHOI'O MOBEJICHUS B BUJE
370YNOTPEOICHUST CITY)KEOHBIMH TTOJTHOMOYHUSMU WIH KOPPYHIMH (KOPPYIIHS — 3TO YMBIIUICHHOE
MCIIOJIb30BaHUS CBOETO CIIYKEOHOTO MOJIOKEHHUS U CBSI3aHHBIX C HUM BO3MOKHOCTEMH, COMPSIKEHHOE C
MPOTUBOMPABHEIM TIOJyYEHUEM MUMYIIECTBA WA JPYTOd BHITOABI B BUJE YCIYTH, TOKPOBUTEIHCTBA,
oOelanus MPEeuMYIIeCcTBa I ce0st Wi I TpeThuX Jull [1, cT.1]).
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CTBOPEHHSI KOHCTUTYUII — JOCBLJ CLIA TA YKPATHHI

HeoOxigHICTh CTBOpPEHHST KOHCTHUTYLII 3’SBIS€TbCS B TPhOX BHMaakax. [lo-mepiue, konu
BUHUKAE HOBA Jiep)KaBa. B 1IbOMY BHIIAJAKy KOHCTHTYIIiSI SBJSIETHCS HE TITBKH OCHOBHHM 3aKOHOM,
ajle 1 yCTaHOBYMM aKTOM, SIKUH OPUIMYHO O(OpMIIsie CTBOPEHHS HOBOI JIep’KaBH (K L€ CTalo y
CHLIA). ITo-npyre, mpu 3MiHI NOJITHYHOTO PEKKUMY B pe3yibTaTi COLIATBHOI PEBOMIOLIT — MUPHOI 4H
HAaCUJIbHHUIIBKOI (HOBI KOHCTHUTYLII B IOCTCOLIAJNICTMYHUX JepxkaBax). Ilo-Tpete, skmo nificHa
KOHCTHUTYLS HE MOK€ OYTH NMpUBEACHA y BIANOBIAHICTD HUISAXOM i1 YaCTKOBOI 3MIHM 3 ypaxyBaHHSAM
TUX BaXJIUBUX 3MiH, SIKi CTQJIUCh B MOJITUYHOMY, COLAIbHOMY 1 €KOHOMIYHOMY JKHUTTI CYCHUJIBCTBA
(six e BimOyBaeThes B cydacHii Ykpaini)[1.c.133-134].

CBiTOBa KOHCTUTYLINHHA NpPaKTUKa CTBOpWIA PsAJ CHOCOOIB MPUHHATTA KOHCTHTYILIH, sKi
PO3PI3HAIOTHCS B 3aJI€KHOCTI Bl TOTO, XTO 3/11MCHIOE YCTaHOBUY Biiaay. MoXHa BUIUINTH TPU TaKUX
OCHOBHHMX  CHOCOOIB:  BJIaJHUMH OpraHaMd, BHOOpPYMM  KOPILyCOM, TIJIABOIO  JIEPXKaBH.
BUKOPUCTOBYIOTHCS BOHU SIK B «YUCTOMY» BUIJIS/II, TAK 1 B PI3HOMAHITHUX MOETHAHHSX.

Jlo BiagHUX OpraHiB, IO HAJUIEHI YCTaHOBYOIO BJAJ0I0, BITHOCATBHCS: YCTaHOBYE
(xoHCTUTYLIMHE) 310paHHs, MapjaMeHT, HaJ MapjaMeHTCbKa yCTaHOBAa. YCTaHOBYl 310paHHS — 1€
BUOOpUMil OpraH, CTBOPEHUH CHELIAIbHO [UIS PO3POOKM 1 MpUHUHATTS KoHcTUTywii. Ilowarok
MpakTHUKU 300py ycraHoBuoro 3i0panHs nokjganu CHIA (dinagenbdiiicbkuil koHBEeHT 1787 poky)
[2.c.360]. B mopmanpimioMy BOHA OTpHUMaia HIMPOKE PO3MOBCIOMKEHHS, OCOOIMBO TMicCis APYyroi
CBITOBOI BiifHH, Ik B €BpONeHChKUX KpaiHax, Tak 1 B KpaiHax A3ii, JlaTuHChKOT AMEpUKH.

SIKI10 X rOBOPHUTH MpO ycTaHOBYY Bianay, To B. KoBambuyk BBaXkae, 110 ycTaHOBYA BIaja
(pyHKIIs) «TIPOSIBIIETHCSA B CYBEPEHHOMY MpaBl HApOAY BCTAHOBJIIOBATH MPaBUJIA CHIBXKUTTS YJICHIB
CIUJIBHOTH BCEPEUHI JEpKaBU Ta BU3HAYATH MPUHLUIM, HAa SKUX MMOBHHHA (DYHKIIOHYBAaTH BIAJA.
Ile cBoro poay DOroBip MK yCiMa 3alliKaBJI€HHMH YJIE€HAMH CIUIBHOTH PO CHIBXUTTS Ta BIANy,
KU HalyacTille 3HaXOAUTh BUSIB y BUIJISIAI KOHCTUTYLIi. OCTaHHS € KOJEKTUBHUM aKTOM BCHOTO



Hapony, B SKOMY HaOyBarOTh IOPUIUYHOTO 3aKPIMJICHHS Y3TOJDKEHI IHTEPeCH 1 BOJISI BCIX THX
COIIIAJIBHUX TPYII, BKJIIFOYAIOYH €THIYHI, K1 (POPMYIOTh HApOJ AepkaBm» [3.¢.236].

Ha nymxy M. CaBumHa, «ycTaHOBYa BiIaja — II€ NPABOBUH MOPSIOK peatizamii cyBepeHHOi
BJIQJM HApoAy YKpaiHU BHU3HAYATH Ta 3MIHIOBATH KOHCTUTYLINHHI JIaJ NUIAXOM IO€IHAHHS 3ac00iB
0e3mocepeIHbO1 Ta MPEACTaBHULIBKOI JeMOKpaTii» [4.¢.226].

OTxe, JOKTpUWHA YCTaHOBYOI BIAAM — II€ CYKYIHICTh MPHUPOJHUX Ta 3aKPIIUICHUX
KoHcTUTyI€I0 BUKIIIOYHMX TIpaB, HACHIAKOM peaji3alii SKMX € yTBOPEHHS BJIACHOI JIEp)KaBU 3
BHU3HAUEHHSM ii TEPUTOPii Ta KOHCTUTYLIMHOTO Jaay, a TaKoX MEpioAHYHE MEepeoOpaHHs BUIIOTO
MPEJICTaBHUIILKOTO OPTaHy 1 IJIaBU JIeP>KaBH.

Konctutymiss CIIIA, cxBamena ®imanenbdiiickkum konBeHTOM 11 BepecHs 1787 poky,
BeTynwia B cuiny 4 Oepesns 1789 poxy, - mepma koHctutynis CIHA sx equHOi denepaTuBHOT
pecryOIiKy, sika Ma€ MOBHY MDKHApOIHy mpaBocy0'ekTHICTB[2.¢.208-209]. TIpuiiHATTS KOHCTHTYIIIT
€IMHOT IepKaBH, sika 00'€THAIA TPUHAIATH HE3AICKHUX IITATIB Ha 0a3i KOJIMIIHIX KOJIOHIH, HE 0yI10
BUIAIKOBUM. Moro 00yMOBWJIM peayibHI €KOHOMIYHI, MOJITHYHI, COIIJIbHI Ta 1/I€0JIOTIYHI MOTpeOn
eTIOXH.

Konctutymiss CIIIA Oyna i€070TiYHUM 3a CBOIM XapaKTEPOM 1 CTaBHWJIa 32 METY 3aKpIlUTH
npaBa Ta BIAAY BJIACHUKIB, B TEPIIy Yepry BEIHMKHX BIAacHUKIB. IIpo me cBigummm i cami TBOpIi
Koncturyii. «Ti, XTO BOJIOAIE BIACHICTIO, 1 Ti, XTO 11 HEMae, 3aBX M NPEICTABIISIA Pi3HI IHTEPECH Y
cycninbetBi» — mmcaB Jlx. Menicon [5.c.10]. Tum camum BinOysiocsi peanpHe BTUICHHS
3aneknapoBanoi me JDk.JIOKkoM Tpiaau OpIEHTHPIB JIEMOKPATUYHOTO CYCHUIBCTBA: CBOOOIA,
PIBHICTb, BJIACHICTh. 3e€MeINbHi, IPOMHUCIIOBI Ta TPOLIOBI IHTEPECH, a TAKOXK IHTEPECH MEHIIHNX TpyIl
HEMHUHYYE TPOSBWIMCS B TIPOIECI CTAHOBJICHHS aMEpHKaHChbKoi Harlii, copmyBanm ii mMaiOyTHI
MOYYTTS Ta NOMISAAU. PerymioBaHHsS IUX HEOJHAKOBUX Ta HEOJHAKOBUX IHTEpPECIB SIBISIE COOOIO
OCHOBHY METY Cy4YacHOIO aMEpHUKAaHCBKOTO 3akoHOJaBcTBAa. CyTh CHpaBU MOJIATAE Y TOMY, IIO
No/i0HEe PETyJIOBaHHS 3/A1MCHIOETbCS B 1HTEpecax BChOIO CYCHUIBCTBA, a HE SKOIOCh OKPEMOTO
npomrapky yu knacy. [eneratn ®inanenbdiiicbkoro KOHBEHTY, SKi B3sUIM Ha cebe Micito BUpOOICHHS
HOBOTO 3aKOHOJIaBCTBA, B3sJIM Ha ce0e BIANOBIJAIBHICTh PErYJIIOBATH IHTEPECH PI3HUX KJIACIB 1 Ipym
HACEJIeHHs, CTPOro Y BIJNOBITHOCTI 3 IHTepecaMM JOMIHYIOYOI YAaCTHMHM CYCHiJIbCTBA. SIK mucanu
["amMinbTOH Ta MeiCOH, - «JTFO/IH, 1110 BOJIOAIIOTh KPaiHOIO, 1 MOBHHHI IPaBUTH B Hil»[5.c.18].

baTbku-3aCHOBHUKH He OyJlM MPUXWIBHUKAMH YUCTOI UM MpsAMoi AeMokpartii. Bonu crosinu 3a
MIPEICTaBHUIIbKE TIPABIIHHSA, TIPU SIKOMY «TBEPE3HH 1 37J0POBUH pO3yM BCHOTO CYCIIJILCTBAY», TIOBUHEH
«3aBXKIU aHyBaTu»[5.c.24].

Pucu amepukancekoi KoHcTHTymii, ommcani BHUINE, TPOJOBKYIOTh XapaKTepU3yBaTH
KoHcTuTywito 1 HamoyaTKy JBajLSATh HNEPUIOro CTOMTTA. Y TOH ke yac, 3 1787 poky BinOymucs
cepio3Hl 3MIiHM 4epe3 (QopMasbHI 3MIHM y Hif, a TakoXX uepe3 eBOJIIOIII B 1HTepHperamii 1
3aCTOCYBaHHI JOKyMeHTa. Lle moenHaHHS HACTYNMHOCTI 1 3MiH, HalKpalle MNpOJeMOHCTPOBAHO Y
¢benepanbHiil cucremi, ctBopeHiit Koncruryieto.

OTtxe, B mporeci cTBOpeHHs HOBOI penakuii KoHcTurymii YkpaiHM BakKJIMBHUM BOAYaeThCs
BTIJICHHSI HOBOT'O XapaKTepy B3a€EMOBITHOCHH MIX JIep:kaBolo 1 0c00010. Taki 3MIHU MarOTh CIIPUSATH
JOCSITHEHHIO BU3HaueHoi B unHHIN KoHcTuTynii YkpaiHu roloBHOI MeTH, MOB’S13aHOI 3 PO3BUTKOM 1
3MIIHEHHSM JIEMOKPATHYHOI, COIialIbHOI, TPaBOBOI JAep)kaBU. BOHM OBHHHI BpaxyBaTh 3ayBa)KCHHS
it mporno3uiii Beneniancbkoi komicii Ta [Tapnamentcbkoi acam6iei Paqun €Bponu, ycyHyTH B 3MiCTI
OCHOBHOTO 3aKOHY ICHYIOYl HEJOJIKH, 30KpeMa HEJOCTaTHICTb MEXaHI3MIB TIapaHTyBaHHSA
KOHCTUTYIIHHUX TIpaB 1 cBOOOJ JIOAWHM W TPOMAJSIHWHA; Baau B OpraHizamii Ta (yHKIIOHYBaHHI
JEpKABHOTO MEXaHI3My; HEIOCKOHAJIOCTI CHUCTEMH CTPUMYBaHb 1 IPOTUBAr, Hee()EKTHBHICTbH
iCHYIOUO1 TepuTOpiajdbHOI OpraHizamii BIIagu, CMHCIOBI HEy3rojkeHocTi. 3MmiHU a0 Kouctutymii
MalTh BIIKPUTH HUISX 10 MPOBEACHHS JaBHO HA3pUIMX MpaBoBUX pedopM (pedopmu MmyOIIidHOTO
aZIMIHICTPYBaHHS, aJAMIHICTPATUBHO-TEPUTOPIATIbHOI, CYAOBO-IPABOBOI, a TaKOX MICHEBOIO
CaMOBpSTyBaHHS).
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Mooicaesa JItoomuna Eecenveena,
cmapwuil npenooasameinsd Kageopvl meopuu u ucmopuu 2ocyoapcmea u npasa YO «l omenvckuii
eocyoapcmeennulil ynugepcumem umenu Opanyucka CKopunsly

AKTYAJBHBIE BOITPOCHI PEAJIM3AIIAY OBSI3ATEJIBCTBEHHOM KOHCTPYKIINA
B HAJIOT'OBOM 3AKOHO/JATEJIBCTBE PECITYBJIMKU BEJIAPYCb

O0s3arenbcTBEHHas] KOHCTPYKLMS 3aKpEIUIEHA B HAJIOTOBOM 3aKOHOJATEIbCTBE OOJIBIIMHCTBA
crpan CHI', B Tom uncne u B Pecnybnuke bemapycs. Hecmotrps Ha 1O, 4to cr. 56 KoHcTHTynun
Pecny6bnuku benapyce roBoput o HanoroBoi oOs3anHocTH, OOmas wacte HamoroBoro kojekca
PecniyOnuku benapych mpuBOAUT OeUHHUIIMIO HAJIOrOBOro oOsi3arenbcTtBa. CoriacHo MyHKTY |1
cratb 36 HanoroBoro konekca PecnyOnuku benapych HaloroBbIM 00s3aT€IbCTBOM INPU3HAETCS
00513aHHOCTb IUIATENbIINKA (MHOTO 00S3aHHOTO JIHIa) MPU HAJTMYUUA OOCTOSATENbCTB, YCTAHOBIEHHBIX
HasioroBsIM KOJEKCOM, TaMOXKEHHBIM 3aKOHOAATEIbCTBOM TaMOXEHHOTO coro3a M (WIM) akTaMu
[Ipesunenta PecnyOomuku benapych, 3akonom Pecnyonmukm bemapycs «O  TamokeHHOM
perynupoBanun B PecnyOiuke benapycb» nu6o pemenusMu MecTHbIX COBETOB JemyTaToB (B
OTHOIIICHHH MECTHBIX HAJIOrOB M COOPOB), YILIATUTB ONPECICHHBIN HAIOT, cOop (monumny) [1].

Hanorosoe mpaBo, TECHO B3aUMOJEHCTBYsS C TPakKIaHCKHUM, 3aMMCTBOBAJO Yy HErO TaKOM
CHELMAIbHBIA TEPMHH, KaK «0053aTeIbCTBO», HECKOJIbKO M3MEHHUB COJEpPKAHUE AHHOTO IMOHSTHSL.
OcHoBHOE NIpaBO TpeOOBaHUS B HAJIOTOBOM 0053aTEeNBCTBE MPUHAUICKUT TOIBKO FOCYJapCTBY B JIMIIE
COOTBETCTBYIOIIMX OPraHOB U B CHJIy 3TOrO JaHHOE TpeOOBaHUE SIBIsIETCS TpeOOBaHMEM HE PaBHOIO
CyObeKTa INpaBOOTHOIIEHUH, a cyObeKTa, HaJEJICHHOIO BIACTHBIMU TMOJHOMOYMSIMHU. J[laHHOE
MIOJIO)KEHNE HE yMaJsieT 3HaYUMOCTH MCIIOJIb30BaHMsI B HAJIOTOBOM MEXaHM3ME 00s3aTelIbCTBEHHOU
KOHCTPYKILIMH, KOTOpas MO3BOJSIET CO3/1aTh YETKYI IPAaBOBYIO CHUCTEMY HaJlOTOOOJIOXKEHUs C
OTpe/ieJIeHUEM IpaB, 00A3aHHOCTEN U OTBETCTBEHHOCTH CTOPOH HAJIOTOBOTO ITPaBOOTHOILLIEHUS.

be3ycinoBHO, OHO JHIIB TEXHUYECKOE 3aKPEIUIEHUE HA 3aKOHOJATEIBHOM YPOBHE IOHSTHS
«HAJOroBO€ 0053aTEIbCTBO» CTAHOBUTCS OECCMBICICHHBIM 0€3 JanbHeWIell peanuzanuu
00513aTeIbCTBEHHOM KOHCTPYKIIMU B IPYTHMX HOPMAax HAJIOrOBOTO 3aKOHOJATEIbCTBA.

OTMmeTHM, YTO OJHOBPEMEHHO C TMOHSTHEM «HAJIOTOBOE O0053aTeIbCTBO» B HAJIOTOBOM
3aKOHOJIAaTEIbCTBE BIEPBbIE ObUIM 3aKpeIyIeHbl CHOCOObI 00eCreYeHHs HCIOJHEHHUS HAJIOTrOBOTO
o0si3aTenbcTBA. OTOT NIPAaBOBOM  MHCTPYMEHTApHil, HalpaBiI€HHbI Ha  CTUMYJIHUPOBAHHE
T0OPOCOBECTHOTO MCIIONHEHUS HAJIOTOBOIO 0053aTENbCTBA, TAKXKE YACTMYHO ObUT 3aMMCTBOBAH W3
Ipa)xIaHCKOro MpaBsa.

K cmocobam oOecrnieyeHuss HalIoOroBoro o00s3aTeNbCTBA OTHOCATCS: 3aJ0I HMMYIIECTBA,
MOPYUYUTENHCTBO, MEHH, MPUOCTAHOBJIEHHUE OMNEpalui Mo cyeraM B OaHKe M apecT umymiecTna [1,
cT.49 mn.l1]. JlaHbI m©iepedyeHb SIBISETCA HCYEPIBIBAIOLNIMM, a 3TO 3HAYUT, YTO HAJOrOBOE
00s13aTEIHCTBO 00ECIIEYNBACTCS TOJIBKO YKa3aHHBIMH crioco0amu. OgHAKO B YacTH OOECTieYeHUS
yIjaaThl TaMOXEHHBIX IUIaTeXed MOTyT NPUMEHSTbCA CIOCOOBl O0ecTedYeHus HCIOTHEHUS
HAJIOrOBOT'0 00s13aTENIbCTBA, YIUIATHI IIEHEH B MOPSJIKE U HA YCIOBUSAX, YCTAHOBIEHHBIX TAMOKEHHBIM



3aKOHOJIaTEILCTBOM TaMOXXEHHOTO COI03a M 3aKOHOJATeIhCTBOM Pecmybnmuku bemapycs o
TaMOKEHHOM peryiaupoBanud [1, ¢1.49 n.3].

Kak m B rpaxpaHckoM IpaBe, 3aJ0I U IOPYYUTENIbCTBO SBISIOTCA JUCIIO3UTHBHBIMU
criocobaMu obecrieueHus: UCIIOIHEHUST 00513aTENIbCTBA, TaK KaK B HAJIOTOBBIX MPABOOTHOUICHUSIX OHU
HE MPUMEHSIOTCS B IMPUHYIUTEIBHOM MOPSAKE, TO €CTh 3&J0I U IMOPYYUTEIBCTBO SBIISIOTCS
pE3yNbTaTOM JOTOBOPEHHOCTH MEXAY IUIaTEIbIIUKOM HAaJIOroB, cOOpOB (MOILIMH) U HAJIOTOBBIM
OpraHoM, B TpeJenax W Ha YCIOBHSX, OIpPEIEICHHBIX 3aKOHOJATENbCTBOM. VX mMosBIEeHHE B
3aKOHO/ATEIbCTBE  BBI3BAHO  3aKpEIUICHHMEM  00s3aTeIbCTBEHHOM  KOHCTPYKIIMM  HAJOTOBBIX
oTHomeHui. K moroBopam o 3ajore v mopy4yuTeNbCTBE MPUMEHSIOTCS MpaBUia, IPETyCMOTPEHHBIE
3aKOHOJATEIBLCTBOM [IJIsi JaHHBIX BUIIOB AoroBopoB [l, c¢T.50 m.2, ct.51 m.1 4.2]. 3akperuieHue
JAHHBIX CIMOCOOOB JOJDKHO CIOCOOCTBOBATH PAa3pYIICHUIO CIIOKHUBIIETOCS B OOIIECTBE CTEPEOTHUIIA
MPOTUBOCTOSIHUSL BO B3aUMOOTHOIIEHHUSX HAJOTOBOTO OpraHa ¢ MmiaaTenbiukoM. OjHako, K
COKaJICHHWIO, JaHHbIE CIOCOOBI B NIPAKTHKE HAJIOrOBBIX opraHoB PecnyOnuku benapycs He
MPUMEHSIOTCS, XOTS MOTYT cTaTh HauOoisiee 3PPEeKTUBHBIMU CHOCOOAMH OOECTICUeHUs] MCTIOTHEHUS
HAJIOTOBBIX 00513aTEIIbCTB.

Uro kacaercs MEHHM, TO OHA 3aHMMaeT oco0oe MEeCTO cpelu crocoOoB obecredeHus
UCIIOJIHEHUSI HAJIOTOBOTO 00s3aTeNbCcTBAa. Bo-NepBbIX, OHa NpeaycMaTpUBAacT BO3JIOKEHUE Ha
TIaTesblIuka (HHOE 00s3aHHOE JIUIIO) JOMOTHUTENbHBIX 00OpeMEeHEeHU UMYIIIECTBEHHOTO XapaKTepa.
Bo-BTOpBIX, NIEHM NPUMEHSETCS HE3aBUCHMO OT MHCIIOJIb30BaHMS JPYTrUX CHOco00B 00ecredeHUs
WCIIOJTHEHUS] HAJIOTOBOTO 0053aTeIbCTBA, a TAK)KE MEP OTBETCTBEHHOCTH 3a HapyIlIEHHE HAaJOTOBOTO
3akoHoaarenbcTBa [1, c¢r.52 m.2]. B-TpeTbux, mNOpAJOK TPUMEHEHHsS TIEHHM B HAaJOTOBBIX
MPABOOTHOUICHUSIX OIpeNeseTCs] UCKIIOYUTENFHO HAJIOrOBBIM 3aKOHOAATENLCTBOM. B-4eTBepThIX,
HAYMCJICHUE TIEHU Ha CYMMY HEJOUMKH SIBJISIETCS 0053aHHOCTbBIO, @ HE IIPABOM HAJIOTOBBIX OPTaHOB U
UX TOJIKHOCTHBIX JIMLI.

B  Hacrosmiee BpeMs  HaJOroBo€  3aKOHOJATENbCTBO  OOJIBLIMHCTBA  IOCYAApCTB
IIPEyCMAaTPpUBAET TI€HH, B3BICKMBAEMYI0 B CIIy4a€ HEHAJUIEXKAIIEro HCIOJHEHUS HaJIOrOBOIO
oOsi3aTrenbcTBa. Pasmep meHu 3aBUCUT OT pa3Mepa HEJOMMKH IO Hajory (cOopy) M HayuciseTcs 3a
KOKIBIA JI€Hb NPOCPOYKM. YIUIaTa I€HU IpU3BaHAa KOMIIEHCHpPOBAaThb TOCYAApCTBY pPacXo.bl,
BBI3BAHHBIE TOMCKOM JIONOJHUTENBHBIX CPEJICTB i1 (PUHAHCUPOBAHUS B CBSI3U C HECBOEBPEMEHHOM
YIUIATOM HAJIOTOB. DTO MOATBEP>KIAETCSI BHECEHHBIMU B IIOCIEIHNUE TO/IbI U3MEHEHHUSMH B HAJIOTOBOE
3aKOHO/IATEIbCTBO. B 4aCTHOCTH, €CM COIJIaCHO HaJOroBOM JeKiapaluu (pacuery) ¢ BHECEHHBIMU
U3MEHEHUAMU W (MJIM) JOTOJIHEHMSMM MM IO pe3yibTaTaM HpOBEpKM CyMmMMa Hajiora, coopa
(MOLTMHBI) MOJIEKUT JOIIaTe, a paHee YIJIaueHHas CyMMa 3TOro Hajora, coopa (MOUUIMHBI)
NPEBBIILIACT CYMMY, MCUHCICHHYIO B paHee INpe/CTaBIeHHONW HaJOrOBOM JAekiapanuu (pacyere), U
CyMMa TaKkoro NpeBbINICHHs Oblla 3auTe€Ha B CUET MPEACTOSALIMX IJIaTeKel Mo Hajoram, cbopam
(monuIMHAM), IEHSM WIN BO3BpAIlEHA IIaTebIIUKy (MHOMY 00s13aHHOMY JIMIlY), HA CYMMBI HaJOI'OB,
cOOpOB (IOLIIMH) B pa3Mepe TOrO MPEBBIIIEHUS IEHH HAYUCISIOTCS CO JHS, CIEIYIOIIEro 3a JIHEM
MPOBEJICHHUS TaKoro 3aueTa (Bo3Bpara) [1, c1.52 n.3 u.2].

VYcTaHOBNEHHBIH 3aKOHOJATENICTBOM pa3Mep IEHH 3aBHCUT OT IepHOoJa HEUCIOJHEHHS
HAJIOTOBOTO 00s3aTeNIbCTBA, a TOYHEE, OT CTaBKU peduHaHcupoBaHus HanmonampHOro OaHka
PecniyOnuku benapych, neiicTBoBaBIIell B COOTBETCTBYIOLIUE MEPUObI HEUCIIOJHEHHS] HAJOrOBOIO
obs3atenscTBa [1, c1.52 m.4]. A TOCKOJIBKY CTaBKa pepUHAHCUPOBAHMS SBISIETCS 0a30BBIM
MHCTPYMEHTOM PETyJIMPOBAHUS YPOBHS MPOLIEHTHBIX CTABOK HA JIEHE)KHOM PhIHKE, TO TAKUM 00pa3oM
pa3Mep MEHU COOTHECEH IOCYAAPCTBOM € Pa3sMEPOM MPUYMHEHHOI'O €My HECBOEBPEMEHHOM yIUIaToON
HAJIOTOB y1epoa.

Takum oOpa3oMm, MpoaHATU3UPOBAHHBIE BBIMIE OTAEIbHBIE MOJOXKEHHS HAJIOTOBOTO
3aKoHOMaTenbCcTBa  PecnyOnuku  bemapych  MOATBEpXKAAIOT — pa3BUTHE  00s3aTEIHCTBEHHOU
KOHCTPYKLIMU HaJIOTOBBIX OTHOLIEHUH.

Hcnonwvzoeannvie ucmouyHuku:
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IIPO HEOBXITHICTh BUKOPHCTAHHA IIOHATTA «ITOJATKOBHH OFOB A30K»
Y IIOJATKOBOMY 3AKOHOJABCTBI YKPAIHU

OcTtarouHe BH3HAUEHHS OO0 TPAKTYBAHHS TOHATTS «MOJATKOBHH OOOB'SI30K» € OIHUM i3
BaXJIUBUX NTUTaHb BUBYECHHS JEP>KaBHO-TIPABOBUX SBMII] Y TIOJJATKOBO-TIPABOBIN HayIli, 1110 OTIOMOXKE
BIIPOBA/KEHHIO B XKHUTTS Ta MPaBUWIHBHOMY PO3YMIHHIO CYCIIIBCTBOM OCHOBHHUX 3acall JepKaBHOT
MOJATKOBOT MOMITUKM YKpaiHu. OCHOBHa CyTh Takoi IMOJIITUKK MOJSATa€ y TOMY, LIO IJIATHUKU
MOJAaTKIB HE MAIOTh MPaBa 3a CBOIM PO3CYJIOM PO3MOPSKATUCS KOIITAMH, SKi IIOBUHHI OyTH BHECEHI
HUMHU [0 OromkeTy. BignmoBigHMN TOCTyNaT AepKaBHOI MMOJATKOBOI MONITHKU 3HAKIIOB CBOE
BUpakeHHA y cT. 67 Konctutyuii VkpaiHu, ae 3a3Hau€HO, 10 KOXKEH 3000B's3aHUI CIUIauyBaTH
NOJaTKU 1 300puW B TOPSAKY i po3Mipax, BCTAHOBICHHMX 3aKOHOM [1], ToOTO, Ha Hamly IyMKy,
BU3HAUEHO JIEP)KAaBOIO CIUIATy IMOAATKIB B YKpaiHi K «IOJaTKOBHH OOOB’SI30K (hiCKaJIbHO
3000B's13aHUX 0CIO» [2].

Ha mnporuBary momiOHIN T103uIlii, Yy HAayKOBMX BHJIAHHSIX 1 3aKOHOJABYUX aKTax
BUKOPUCTOBYETHCSI TEPMIH «IIOJAaTKOBE 3000B'SI3aHHS», MiJ SKHUM pPO3yMilOTH OOOB'S30K 31 CILIaTH
MOAAaTKy. 3 MPHUBOAY JAHOTO NMUTAHHS HAayKOBa IMOJIEMiKa y TOJAaTKOBO-TPABOBIN HayIll iICHY€E BKe
neBHui yac. 3okpema, [I.A. Kobunpaik Ta M.I1. KydepsiBenko Oinbine 10 pokiB Ha3a 3a3Havaiu, 1m0
HE 30BCIM TOYHHMM € 3aCTOCYBaHHS TEpPMiHY «3000B'sI3aHHS» Y BITHOCHWHAX, PETyJIbOBAaHHUX
IMIIEpaTUBHUMH HOpPMaMH 1 Takuid TEpMiH XapakTepHUH Ui JOTOBIPHUX BIAHOCHH, Ji€
BUKOPHUCTOBYIOTh JIMCIIO3UTHBHI METOIH, IO PO3BHBAIOTHCS HA TEBHUX BIJHOCHHAX PIBHOCTI
cy0’exTiB [3].

Ha wnamy paymky, HaBiThb moBepxoBuil anHamiz cr. 509 IluBiapHOTO KOJEKCY YKpaiHU
NPU3BOAMUTH JI0 OYEBUIHUX BUCHOBKIB: 3000B'Si3aHHSM € MPAaBOBIAHOCHHHU, B SIKHX OJHA CTOpOHA
3000B's13aHa BUNHUTU HA KOPUCTH 1HINOI CTOPOHU MEBHY /10 a00 yTpUMAaTHCS BiJl MIEBHOT Jii, a Apyra
CTOpOHa — Ma€ TpaBO BUMAaraTH BiJ OOpKHUKAa BHUKOHaHHA #oro o0oB'si3ky [4]. ToOto
XapaKTepu3yBaTh TOJATKOBUH 00OOB’SI30K SIK MPaBO IUIATHWKA HA YTPUMaHHs BiJl IEBHOI il (cruiaTu
MOJAaTKy) 1 MpaBo, a He OOOB’S30K, BUMAraTH AEp>KaBOIO CIUIATH IMOJATKY € HENPHUITYCTHMUM Ta
TaKuM, 1110 cyrnepeuuTs HopMaMm KoHcTtutyiii Ykpainu.

[neanbHUM MIAHCOM Ml TIPUNWHEHHS BUKOPUCTAHHS TEPMIHY «IIOJATKOBE 3000B’SI3aHHS,
SAKUIl CylepeuynTh OCHOBHHM 3acajiaM JAepXaBHOI MOJATKOBOI MOJITHKH, Ha HAIly IyMKY. OyIo
npuiiHarTa [lomatkoBoro kojekcy YkpaiHu. OJHaK 3acTOCYBaHHS B OKPEMHX HOpMax JIaHOTO
Konekcy TepMiHy «ImojgaTkoBe 3000B’S3aHHS» HE BHUPIIIWIO ICHYHOYY MpoOseMy, a Ime Oinblie ii
3aroctpmwiio. 3okpema, y cT. 4 (OCHOBHI 3acaay MOJATKOBOTO 3aKOHO/JABCTBA YKpaiHU) BH3HAUCHO
NPUHIMIIA  — OOOB’s3Ky crutaduyBatd moaatkiB (m. 4.1.1) Ta HacTaHHS HEBIIBOPOTHOCTI
BiJIMOBIJAJILHOCTI 3a HectuaTy nojaatkis (1. 4.1.3). IIpote y ct. 14 (Bu3HadeHHs MOHSATH) 3a3HAYEHO
MOHATTSL «IOAATKOBE 3000B’s3aHHs» (Ma 1ned poszauty VI) cimig po3ymiTH K 3arajibHa cyMma
oJjaTky (Ha J0JaHy BapTICTh) OJAepXkaHa (HapaxoBaHa) IUIATHUKOM IIOJATKy Y 3BITHOMY
noaatkoBomy mepioxi (m. 14.1.179) [5].

ABTOCbKa HayKOBa TMO3MINS IOJO BHKIIOYHOTO BHUKOPHUCTaHHS TEPMIHY «IOJATKOBHMA
000B’s130K» Yy Cy4YacHI TIMOJATKOBO MPABOBIA TEPMIHOJIOTII 3BOJUTHCA 1O HACTYIHOTO. 3MICT
MOJJATKOBOTO O0OB'AI3KY BU3HAYAETHCS HAcCAMIIEpe]] IMIIEPAaTUBHUMHU METO1aMu (hiHAaHCOBO-TIPABOBOTO
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perysoBaHHs, OCOOJMBOCTSAMH BIJIHOCHH, IO CKJIAMAIOThCS MK CyO'€KTaMu 3 TPUBOIY CIUIATH
00O0BSI3KOBHX IUIaTeXiB. JlepikaBHE peryitoBaHHsS y MOAATKOBIM CHCTEMI BUMarae MiAnOpsAKYBaHHS
¢ickanbHO 3000B’s3aHOI 0cOOM BHMO3i (DiCKaJbHMX OpraHiB. Buxonmsum 3 1bOoro, INpaBoBe
peryJroBaHHS BITHOCHUH Yy TOJATKOBIM cdepl Opi€eHTOBAHO Ha OJHOOIYHI BJIAJIHI PO3MOPSIKCHHS
Jep>KaBHUX OpraHiB IIOAO IUIATHUKIB MOJATKiB. BiagHicTe po3nOpsKEeHb AEpKaBHUX OPraHiB
BUSBIIIETHCS HacaMIlepesl Y TOMY, 1[0 BOHH NPUKWMAIOTh pillleHHsS, 00OB'SI3KOB1 I 1HIIOT CTOPOHU
NPaBOBIAHOCHH (TUTATHUKIB MojaTKiB). KpiM Toro, 1i pimeHHs NPUIMalOTh y BIAMOBIAHOCTI Ta y
MeXaX MOBHOBaXKEHb, SIK1 JeJIeroBaHi JepKaBOi0 3aKOHO/IaBYOMY UH (DiCKaIbHOMY OpraHy.

XapaKTepHOIO PUCOIO MOAaTKOBO-TIPABOBOTO PETYJIIOBAHHS € IOPUIMYHA HEPIBHICTH Cy0'€KTIB
MOJIaTKOBUX TpaBoBiIHOCHH. IOpuauvHa HEPIBHICTH SK pHca MOAATKOBO-TIPABOBOTO PETYIIOBaHHS
0a3yeTbcs Ha HEEKBiBaJICHTHIH Mpupoai (iHAaHCOBUX BiIHOCHH, IO BiJOWTO B 3MICTi M CTPYKTYpi
mpaB 1 0OOB'SI3KiB CYO'€KTIB IMOJATKOBOTO IpaBa, KOJU OJHI CY0'€KTH MAarOTh FOPUIWYHO BIIAJIHI
MOBHOB)XEHHS CTOCOBHO IHINMX. Jlep’kaBa, YW YINOBHOBAXCHHWN HEIO OpraH, peali3ye CBOIO
KOMITIETEHIIII0 Yepe3 BIIaJHI PO3MOPSHKEHHS, TOMI K 1HIIA CTOPOHA pealli3ye KOMIIETEHIII0, IO
3aJIe)KHUTh BiJl KOMIIETEHIIIi BIaHOT CTOPOHH NPaBOBiHOCHH [3].

[Ile omgauM mnpoOJEeMHUM MUTAaHHSIM, Ha HANly IyMKY, € T€, II0 TOHATTA «IOJATKOBHUI
00OB'SI30K» B Haylli, HOPMOTBOPEHHI Ta TPABO3aCTOCOBHIM MPAKTHII OTOTOXHIOKOTH 3 I1HIIHM
MOHSTTAM «OOOB'SI30K 31 CIUIATH TOJATKY», SKUA y TIHCHOCTI € JUIIe YaCTHMHOI CMHCIIOBOTO
HAIOBHEHHS 3MICTy IMOJATKOBOro 000B’s3Ky. /lilficHo, crutata momaTky sBisie coOOr0 pealtizallio
OCHOBHOTO O0OB'AI3KYy IUIATHUKA MOJATKIB 1 MOXE OyTH pO3TIIHYTa SK MOJATKOBUIN 0OOB'S30K, ajie
JuIe y #oro By3bKomy po3yMiHHI. [lonaTkoBuii 000B'SI30K, Ha Hally AYMKY,— II€ KOMIUIEKC Jiil 110
SIKOTO BXOJISITH PSII OKPEMUX, MPOTE B3aEMOTIOB’sI3aHUX 000B’s3KIB (hicKaabHO 3000B’s13aHOT 0COOU:
BEJICHHS TOJIaTKOBOTO OOJIIKY; Ha/JIaHHS TOJATKOBOI 3BITHOCTI; CIUIATH TMOJATKIB 1 300piB; HECCHHS
BIJIMIOBIJAJILHOCTI 32 BYMHEHHS MOAATKOBUX IPABONOPYIIEHb, OCKUIBKH, OCOONMBO y JaHHUU 4ac
INIMOOKOI CYCIUIBHO-€KOHOMIYHOI KPU3U Ta MOPYILIEHHS LUTICHOCTI HAIIOi JIep’KaBU Y pPe3yJsbTaTi ii
TUMYacoBOl OKYyMalii Ta TMPOBEACHHS aHTUTEPOPUCTUYHOI oOIleparii, BUKOHAHHS IUIATHUKAMHU
MOJIaTKIB IOJAaTKOBOTO O0OB’A3KYy OO0’ €KTMBHO HE MOXKE CIHMpATHCS JMILE Ha BUCOKUM pIBEHb IX
NPaBOBOi KyJIbTYpH Ta YCBIJOMJIEHHS CYCIUIBHOI 3HAUyLIOCTI TMependaueHoi HOpMaMM IpaBa
HaJI)KHOI IMOBE/IIHKH.

OTxe, Ha Hally AYMKY, BaXIMBO BpaxyBaTH, LI0 B IMOJATKOBHX IPABOBIIHOCHHAX i€
NPUHIAIT JTO3BOJICHOTO TMOBOJDKEHHS, IO OXOIUTIOE€ CYKYIHICTH [if, TPSMO 3amlpOIOHOBAHHMX
MOJATKOBHUM 3aKOHO/IaBCTBOM. BHUX0s4M 3 yChOro BHIIE BUKJIAIEHOIO HEOOX1THUM € BUKOPUCTAHHS
TEPMIHY «IIOJJATKOBHM OOOB'SI30K» SIK KaTETopii, 10 y3arajJlbHIOE BCIO CHCTEMY OOOB'SI3KIB IJIATHUKA
MOJIaTKiB, MOB'A3aHMX 31 CIIJIATOIO MOAATKIB 1 300piB, a TOMY Ba)KIMBUM € BHECEHHS BiAMOBIIHUX 3MiH
1o [TogaTkoBOro KoJekcy YKpainu.
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npoghecop xkagheopu yuginbHo2o npasa i npoyecy
Hayionanvnoi akademii enympiwnix cnpas,
Kanouoam 1opuoudHuUx HayK, OOYeHm

HAPOJHUI1 JENYTAT YKPATHU SIK CYB'€KT KOHCTUTYIIIHHO-IPABOBOI
BIIAMOBIIAJILHOCTI

Haponni nenmyratu Ykpainu (mami - AemyTratd) OOMparOThCsl TPOMaAsHaMU YKpaiHM Ha
OCHOBI 3araJIbHOT'0, PIBHOTO 1 MPSIMOTO BHOOPUYOTO MpaBa IUISIXOM TAEMHOTO TOJI0CYBaHHS. [ 1]

MexaHni3M HapOJHOTO MPEICTABHUIITBA B YKpaiHi Ha BCIX BIAJHUX PIBHAX IMOKHU Ie 6arato B
yomy (¢iktuBHUH. Lle Beae 10 3HMKEHHS TOBIpY IPOMAJISH 0 anapary MmyO0idHoi Biaau. Yu MOXyTh
JOTIOMOTTH BUPILIMTH 1110 Tpo0eMy KomTH HaueOTo imneparuBHoro manaary? Haspsa un. [lotpioOui
OUTBIII TOHKI 1HCTPYMEHTH, IO «MPHUB'SA3YIOTH» JACMYyTaTiB JI0 I1HTEpeCiB TpoMaasH (Hapony,
HACEJICHHA), I1HCTUTYTaM TPOMAaJIsSHCBKOrO cycmiibcTBa. KitowoBe wMicue cepes HUX 3aiimae
KOHCTUTYIIIHHO-TIPAaBOBA BIAMOBIAAIBHICTh JEMYTATIB, Y TOMY YHCHi X HEraTMBHA (PETPOCIICKTUBHA)
BIMOBIAAJBHICTE 34 HEBUKOHAHHA a00 HEHAJIE)KHE BHUKOHAHHSI HUMH CBOIX 000B's3KiB. OCKILIBKH
JIeNyTaT, yBIWAIIOBIIM 1O BJIAaW, CTa€ MPEICTABHUKOM HE TUIBKH T'POMAJISH, aje W BIIMOBIIHOTO
oprany myOiyHOi Biaau, myOIiuyHOl BIaau B LJIOMY, TO KOHCTUTYLIHHO-TIPAaBOBa BiANOBIAAIbHICT
JIENyTaTIB € MPOsIBOM MPHUHIIMITY BiJIMOBIIAIBLHOCTI I€pKaBU SK Cy0'€eKTa IpaBa mepe TpoMaassHaMu
(HapoZ10M, HACEJIEHHSM).

KoHcTuTymiliHO-ipaBoBa BiANOBIAAIBHICTh JIETIyTaTa € €JIEMEHTOM HOro KOHCTHTYIIMHO-
MIPaBOBOTO CTAaTyCy, CIPSMOBAHUM MOPS 13 TapaHTIsIMH JIEMYTaTChKOI JisUIBHOCTI Ha 3a0e3MeyYeHHs
e(eKTUBHOT AISUTHHOCTI HAPOAHUX MPEJCTABHUKIB. TakKMM YMHOM, Ha3BaHa BiJMOBIIATBHICT 32 CBOIM
MPU3HAYCHHSAM OJIM3bKa TrapaHTisIM enmyTaTchKoi AisubHOCTI. Oco0NMBO BOHA OJIM3bKA IOPUANIHUM
rapanTisiMm. OgHak MK BianmoBimaidbHICTIO (y i1 HeraTMBHOMY BapiaHTi) 1 TapaHTIsIMH € 1CTOTHA
BIIMIHHICTB, III0 3MYIIYy€ PO3AUIATH iX Y CTPYKTYypi KOHCTUTYIIHHO-TIPABOBOTO CTAaTyCy JEMyTaTa.
ko rapaHTii MarOTh Ha METI 3a0€3MEeUCHHSI MTOBCAKACHHOI MMO3UTUBHOI AiSUTBHOCTI JEMYTATIB MO0
3aifiCHeHHS iX TpaB, 00OB'SI3KIB, TO HETaTUBHA KOHCTUTYIIITHO-TIPaBOBA BiAMOBIAAIbHICTD IEMyTaTiB,
SK 1 1HII BUJW 1X HETATUBHOI IOPUIWYHOI BiJMOBIJAIBHOCTI, TPAE€ POJb «HIYHOTO CTOPOIKA». I
MeXaHi3M BUHUKA€E TUIBKU TOJIi, KOJIM JCIMyTaT 3aBjae mnpasonopymeHHs. Lo cTocyeTbes mo3uTHBHOT
KOHCTUTYIIIHHO-TIPABOBOI BiJIMOBIATBHOCTI JICIYTaTIB, TO BOHA CITIBBITHOCUTHCS 13 3arajlbHUMU, a HE
CTeLiaTbHUMU TapaHTIsIMH JEMYTaTChKO1 AisITbHOCTI. [2, ¢.103]

[IpoGnema «BHOYAOBYBaHHS» KOHCTHUTYIIIHHO-TIPABOBOi  BIJMOBINAIBLHOCTI  JEMyTaTiB
BKJIIOYae B cebe HeoOXigHICTh ii OpraHiyHOTO CHIBBIAHOIIGHHS i3 TapaHTIIMU HEIOTOPKAHHOCTI
nenyTartiB (IMyHITET, 1IHAEMHITET, Tomo). BignosigHo mo mosumii Koncrurymiitnoro Cyny Ykpainw,
JETyTaTChKy HEIOTOPKAHHICTh HE MOYKHA IHTEPIPETYBATH K BCTAHOBJICHHS 3arajJibHOTO
KOHCTHUTYI1HHO-IIPABOBOTO MPHUHIIMITY, 1110 BUKJIIOYA€ IOPUAUYHY BiMOBIAATBHICTh ICMYTATIB.

Ha cporopmimmHiii 9ac, cTae TOMITHHM TparHeHHs OaraTboX HAYKOBIIIB BU3HAUYUTH
3araJbHOTCOPETUYHE TOHITTS KOHCTUTYIIHO-TIPABOBOI BIAMOBIAAILHOCTI, BU3HAYMTH 11 pOJIb 1 MicCIIe
B CHUCTE€MI KOHCTUTYLIHHO-TIPABOBOTO PETYJIOBAHHS CYCHUIBHUX BiTHOCHH, Y TOMY YHCII, 1 B cdepi
MpeCTaBHUIBKOTO HapoaoBnaaad. CriJ 3a3HaYUTH, L0 €JUHE IOJO0XKEHHS, BHU3HAHE MPAKTHUYHO
BciMa - camM (akT ICHyBaHHS KOHCTHTYIIHHO-TIPABOBOI BIANOBIAAIBHOCTI SK BUAY HOPUAMYHOI
BianoBiganpHOCTI. 10 K CTOCYETHCS 1HIIMX MOMEHTIB, TO TYT CIIOCTEPIra€ThbCi LIUPOKUN PO3KHU]
TYMOK, IO PO3XOAATHCS HE TUTBKH B JIETAJSX, ajlie i HEPIZKO - MPUHIMIIOBO. [10sSCHUTH 11e, OUYeBUIHO,
MOJKHa CKJIAHICTIO 1 0araTOacmeKTHICTIO aHalli30BaHOI MpoOJieMH, IO B CBOIO 4YEPry CTBOPIOE
O0'€KTHBHI TpPYIHOIII HAa NUIAXY OJHO3HAYHOTO PO3YMIHHA NHUTaHb KOHCTUTYIIHHO-TIPaBOBOTO
OXOPOHHOT'O PETYIIOBAHHS.

Oco0MBICTIO KOHCTHTYIIHHO-TIPABOBOI BiJINOBIJAIIBHOCTI JIEMyTaTiB € ii SpKO BHpakeHUH
MOJIITUYHUNA XapakTep, 06yMOBJIeHI/H7I sk 3a3Hadae C.A. ABak’sH, TUM, IO JI€P>KaBHO-TIPABOBI
BIJIHOCHHHU € PI3HOBHJIOM NOJIITHYHUX BIJHOCUH | BUHUKAIOTH y 3B'A3KY 13 311HCHCHHSM ACpPKaBHOI
BIagu HApOAy. «IX yJacHMKHM HECYTh MOJITHKO-TIPaBOBY BiAMOBiNANBHICT 3a CBOI Jii, 00yMOBIEHY
OIIHKOI0 TPHU3HAYCHHS Cy0'€KTa BIMHOCHHU, HOr0 TOBEIIHKHA, HACTIJIKIB TPOBEICHOI HUM
TiSTBHOCTIY. [3, ¢.56]



[Topsim 3 MM, KOHCTUTYI[IHHO-TIPABOBY BIJIMOBIIAIBHICTh MOXHA PO3IJBIAATH JIUIIC SK
«TPOAYKT» TMOJITHYHOTO B3aEMO3B'SI3KY BIAMOBIIHUX CYO'€KTiB, BOHA, SIK €JIEMEHT KOHCTHTYIIIIHO-
MIPABOBOTO OXOPOHHOTO PETYIIOBaHHS, MAa€ aKTUBHUN FOPUIUYHUN IMOYATOK, IO JA€ MOXJIHUBICTH
peaTbHOrO IMPABOBOTO BIUIMBY HA TPOIECH IPEICTABHUILKOI MEMOKpatii. Y I[bOMY IUIaHI IpO
IHCTUTYT KOHCTHUTYIII{HO-TIDAaBOBOi  BIANOBIAAaJIBHOCTI MOKHAa TOBOPUTH SK TIpPO OJHE 3
HABaKIIMBININX 3a0€3MeUyBaIbHUX MPABOBUX IHCTPYMEHTIB MPECTABHUIILKOTO HAPOIOBIA IS

ABTOp JIOTPUMYEMOCS Ti€i MO3MIIi, 3riHO 3 SKOI B y3araJbHEHOMY BHIJIAII 00'€KTOM
OXOPOHHOT'O KOHCTHUTYIITHO-TIPAaBOBOTO PETYJIIOBAHHS BHCTYMAOTh KOHCTUTYIIHHHMNA J1a], HOro
HaBaXJIMBINI JEMOKPATUYHI CTPYKTYpPHI €JIeMEHTH, KOHCTHUTYILIHHA 3aKOHHICTH 1 MPaBOMOPSIOK.
Tomy He BHIIAIKOBO B HAYKOBIW JIiTepaTypi MUTAaHHS KOHCTUTYIIIHHO-TIPABOBOI BiAMOBIAAIIBHOCTI
PO3TISAAIOTECS CTOCOBHO PO3KPUTTS THX YH IHIIUX KOHCTUTYIIHHO-TIPABOBHX CTATYCiB, THX YU
IHIITMX MPOOJIeM B KOHCTHTYIIIHHOMY 1 MYHIITUTIATBHOMY TTIpaBi.

[Ipu npoMy, OJHMM 3 TOJIOBHHUX 3aBIaHb € 3amoOiraHHs Ta YCYHEHHs JI€BiaHTHO-
JECTPYKTUBHUX BiTHOCUH Y c(pepi MpecTaBHUIIBKOI JEMOKpATIi, [0 BUHUKAIOTh, 30KpeMa, BHACIIIOK
HEBUKOHAHHS a00 HEHAJIEC)KHOTO BUKOHAHHS JIEMTyTaTaMH CBOIX KOHCTUTYIIHHO-TIPABOBUX O0OB'SI3KIB,
BHACITIJTOK BUNHEHHS HAPOJHUMH OOPaHIIMU BIAMOBITHUX KOHCTUTYIIIHHO-TIPABOBUX JICIKTIB.
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IHOJATKOBE ITPABO SIK CKJIAJOBA YACTHUHA
®IHAHCOBOI'O ITIPABA

CrpiMke pedopMyBaHHS EKOHOMIYHOTO Ta MOJITHYHOIO JIaAy, KapAWHAIbHI 3MIHH Yy
OIO/DKETHIN Ta MOAATKOBIA cdepl BUMAaraloTh IMEPEOCMHUCICHHS CTPYKTYpH (iHAHCOBOTO TIpaBa,
OOIPpYHTYBaHHS MICII MOr0 OKpEMHX CKJIaJOBHMX, a TAaKOX HANpsAMIB iX MOZANBIIOTO PO3BHUTKY.
Ocob6muBuM po3aiioM (HIHAHCOBOTO TIpaBa, SKUWA TOPKAETHCS BIIHOCHH JIEP)KABHUX TPOIIOBUX
KOIIITIB, € MOJaTKOBE MpaBo. [logaTkoBe mpaBo B3aeMojli€ 3 yciMa iHCTUTYyTaMH (DiIHAHCOBOTO IMPaBa.
Moro HOpMH 3yMOBIIEHI MyOIiUHICTIO AepKaBHUX (iHAHCIB T4 PEryNIOIOTh MISIbHICTD 31 CTSTHEHHS
MOJATKOBUX TJIATEXKIB JUIS 3arajibHOJIEPKaBHUX 1 perioHaJbHUX MOTped. BpaxoByroun 3HaYMMICTh
MOJATKOBUX JIOXOJIIB Cepel 1HIIMX JOXO/IB OFO/HPKETHOI CUCTEMH, € BaroMmi ITiICTaBU CTBEP/KYBATH,
110 TTOAATKOBE MPABO € OHUM 3 OCHOBHUX IHCTUTYTIB (hpiHAHCOBOT'O TpaBa sIK raxy3i mpasa.

IcHyrOTh pi3HI MIAX0IU 10 BU3HAYEHHS MICIIS TTOJaTKOBOTO MpaBa B CHCTEMI MpaBa Y KpaiHH.
Moro po3risuaroTh K CKIAMHMH iHCTHTYT (HiHAHCOBOrO HpaBa, MmiAramysb (iHAHCOBOrO Hpama, a
TaKOX SIK CAMOCTIiHY Tairy3b IpaBa.

Taki naykoBii, sk JL.K. BoponoBa, B.H. Xpomantok Ta B.I'. CTpeko3oBa po3risgaroTh
MOJATKOBE TPaBO sK MiArany3sb ¢inancoBoro mpasa. 3okpema, JI.LK. BopoHoBa akieHTye yBary i
crBepmkye: «Hopmu ¢inancoBoro mpasa, sIKi PeryirOIOTh IMOAATKOBI BIJHOCHHH, O0'€IHYIOTHCA Y
miarany3b (piHAaHCOBOTO MaBa 1 CKJIAal0Th MojaTKoBe mpaBo» [1, c. 214]. Bueni, ki po3risgarTh
MOJAaTKOBE MpPaBO SIK MiAraiay3b (piHAHCOBOTrO MpaBa, A OOIPYHTYBaHHS OCTAHHBOTO BHXOJATH 3
TaKUX KPUTEPiiB: HOPMH IiJIrary3i MpaBa pPeryyrol0Th Tpyny OJM3bKUX BITHOCHH BU3HAYEHOTO BUIY,


http://zakon3.rada.gov.ua/laws/show/4061-17/print1444834145007405

OJTHOPIHICTH SIKUX TSATHE 3a COOOI0 1 TPaBOBY €AHICTH BIJIMOBIIHUX HOPM, 00'€ THAHUX B IHCTUTYT, Ta
3arajpHy JIJIs HUX TpaBoBy crienudiky [2, ¢. 292]. Ha Hamry 1yMKy, ITUX apryMeHTIB JOCTaTHBO.

Crnin 3ayBakuTH, IO crenudika MOAATKOBOTO NpaBa XapaKTEPH3YETHCS CIOPIAHEHUM 3
(biHAaHCOBUM IIPaBOM MPEAMETOM 1 METOJIOM IIPABOBOI0 peryiroBaHHs. SIKIIO npeaMeT (piHaHCOBOTO
IpaBa OXOIUIIOE BiIHOCHMHH, MOB'sI3aHi 3 Pi3HOOIYHMM PyXOoM (PiHAHCOBHX PECYpCiB, TO MOJATKOBE
MpaBO BHJILJISE TITLKH BITHOCHHU 3 OJIHOCTOPOHHBOTO PYXY TPOIIOBUX KOIITIB Bij TUIATHHKIB JI0O
OI0JDKETIB Ta JEpKaBHUX ITbOBUX (OHMIB y (GopMi MOATKIB, IHIMIKUX OOOB'SI3KOBUX ILIATEXKIB
MOAATKOBOTO Xapakrtepy. [Iporec posnoainy i BUKOpucTaHHs MyOaiyHUX (DiHAHCOBUX PECYpCIB HE €
MIPEMETOM IOJITATKOBOTO TpaBa.

OTxe, MojaTKoOBe IpaBO — 1€ MiArany3b (IHAHCOBOIO IpaBa, sika IPEJICTABISAE COOOIO
CYKYITHICT HOPM, SIKI PETyJIOI0Th BIIHOCUHHU 3 TPUBOJY BCTAHOBJICHHS, HapaxyBaHHS 1 CIUIATH
(CTATHEHHS) TOJATKIB, 300piB 1 IJIATEXKIB MO0 OFO/DKETIB Ta IEHTPATi30BaHMX IMUIHOBUX (OHIIB, a
TaKOX BiJIIIOBIIaIBHOCTI 32 MOPYILIEHHS MOJaTKOBOTO 3aKOHOAaBCcTBa [3, C. 96].

Kyuepssenko M.II. po3risaae nogaTkoBe mpaBo, sIK CKJIAJHMNA IHCTUTYT (PIHAHCOBOTO IpaBa
Ta CTBEPKYE, 110 JJIs Tary3i (DiHaHCOBOTO MpaBa XapaKTepHHU Habip iHCTUTYTIB, IO 3a0e3meuye BCi
CTOPOHM ¥ €JIEMEHTHU IOPUINYHOTO PEeXHUMY PyXy Aep:kKaBHHUX KowmTiB. HeoOXiaHO BpaxoByBaTH Te,
10 IHCTUTYTH (PIHAHCOBOTO MpaBa MependavaroTh IUTICHE PEryIIOBaHHS TIJIBKM B paMKax ramysi i
MaroTh CIeliajli30BaHUI XapakTep 111010 BU3HAYEHOI TPYIU MPAaBOBUX HOPM.

[TonmaTkoBe mpaBo siBisie cOO0I0 CKIaIHUI THCTUTYT (hiHaHCOBOTO MpaBa. CKIIAIHUNA XapakTep
IHCTUTYTY MOAATKOBOIO IpaBa O3HAa4yae IEBHY 1€papXiuyHy CTPYKTYpy, fKa BKIIIOYA€ CaMOCTIHHI
0a30Bi IHCTUTYTH OIOAATKyBaHHA (IHCTUTYT ONOAATKyBaHHS (Pi3MUHUX 0Ci0; THCTUTYT MICIIEBHX
MOAATKIB 1 300piB; IHCTUTYT MOATKOBOI BiJMOBIAAIBHOCTI Ta iH.).

Takox, B3aeMoil0uu 3 yciMa iHCTUTyTaMH (iHAHCOBOTO TpaBa (OCOOIMBOCTI MEXaHI3MY
OTMOAATKYBAaHHS XapaKTEpHi 1 JUIsl peryatoBaHHs OaHKIBCHKOI MISIIBHOCTI, 1 JJIS CTpaxyBaHHS, 1 JJs
PUHKY LIHHUX TMamnepiB), MOJAATKOBE IPaBO TICHO IMOB'A3aHO 3 JESIKMMU 3 HUX, Hacammepen 3
O10JKETHUM TPaBOM (OCKIJIbKH caMe MOAATKHA CTAHOBJIATH OCHOBY HAJIXOKEHb 10 JJOXOAHOT YaCTHHU
OIO/IKETY, 1 BAKKO YSBUTH MEXaHI3M JE€p>KaBHUX J0XO/IB 0€3 MM0JAaTKOBUX IUIATEXIB); 1 3 IHCTUTYTOM
(1HAHCOBOTO KOHTPOJIO (KM BKJIIOYAE CYKYMHICTH HOPM, IO PETYNIOIOThH JiSUTBHICTh MOJATKOBHX
opraniB). Kpim TOro, psn oprasiB (piHaHCOBOTO KOHTPOJIIO 3JIHCHIOE CBOi NOBHOBa)XEHHS dYepes
MOJIATKOBI aJMiHIiCTpallii Ta iHII MoJaTKoBi opranu [4, c. 3].

Taxi BueHi ropuctu-gpinancucty, sk KO.A. Kpoxina, A.B. bpusranin po3risgaroTe noJaTKOBE
IpaBoO SK CUCTeMY (DiIHAHCOBO-TIPABOBHUX HOPM, SIKI PETYJIOIOTh CYCIIJIbHI BITHOCHHH, MOB'A3aHI 13
BCTaHOBJICHHSIM, BBEJICHHSM Ta CTSATHEHHSIM TOAATKIB, @ TAKOXK 3IICHEHHSIM TIOAATKOBOTO KOHTPOITO
Ta TPUTATHEHHSIM JO BIANOBIAAIBHOCTI 3a CKOEHHS MOJATKOBOTO MPABOMOPYILIEHHS MUIIXOM
IMIEPAaTUBHOTO (3 €leMEHTaMM JMUCIIO3UTUBHOCTI) METOAY BIUIMBY Ha BIANOBIAHUX CYyO'eKTiB. 3
HaBE/IEHOTO BU3HAUEHHS OYEBUIHO, IO IOJATKOBE IPABO PO3YMIETHCS HE IMPOCTO SIK CUCTEMa
IOPUIMYHUX HOpPM, a SIK OKpeMHil BHI (HhiHAHCOBO-TIPABOBUX HOPM, SKHUMH PETYIIOETHCS KOJIO
BIZIHOCHH, 1110 BXOJISITh JIO MPEMETa MOJaTKOBOro mpasa [5, ¢. 334].

3 orsAay Ha CKa3aHe, BBAXKAEMO, IO HA CHOTOJHINIHIA JIeHb OO'€KTMBHUX IIJICTAB IS
kiaacudikanii MOJATKOBOTO IMpaBa SK MiAramys3i (iHaHCOBOTO IpaBa YKpaiHW JOCHTH Oararo.
[Ipuuomy, BpaxoByIOUM SIKICHI TEPETBOPEHHs, pepopMyBaHHS Ta KOAU(DIKAIIO MOJATKOBOTO
3aKOHOJaBCTBa, NMPUHHATTS [TogaTkoBOrO Kogekcy YKpaiHu, OCTYHOBE BiIOKPEMIICHHS M10/IaTKOBUX
BIJIHOCMH MOYXHa TOBOPHUTH TPO TMOJATKOBE MPABO SIK CAMOCTIMHY miArany3b (piHaHCOBOTO TpaBa.
ITincraBa, sika JO3BOJIsIE BBAXKATH MOJATKOBE MPABO MiAraay33i0 (piHaHCOBOTO MpaBa, K 3ayBaXyIOTh
JL.K. Boponosa, B.H. Xponaniok ta B.I'. CTpeko3oBa, ciayrye HanpaBieHICTh I0JJaTKOBOTO IIpaBa Ha
pEryJloBaHHS OCHOB JIOXIZJHOI YacTUHM OIO/DKETIB Ta BIAHOCHH, SIKI CKJIQAAIOTHCA 3 TNPHUBOIY
BCTAHOBJICHHS, BBEJCHHs, CIUIaTH TMOJATKIB, IHIIMX IUTATEXIB TIOJATKOBOTO XapakTepy 13
3aCTOCYBaHHSIM JI0 TUIATHUKA MeXaHi3My npumycy [6, . 17].
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CYYACHI PU3UKU B ITIPABOBOMY MEXAHI3MI OITIOJATKYBAHHS CYB’EKTIB
ATPAPHOI'O BUPOBHUIITBA B YKPAIHI

Ha cyuyacHOoMy eTami HalllOHaJIbHOIO CYCHUIBHOTO PO3BUTKY Ha IpolieC BHPOOHHUIITBA
arpapHoi TPOYKII1 BIUTMBA€ 3Ha4YHA KUIBKICTH COIIaJbHO-EKOHOMIUHUX, JEP:KaBHO-TIPABOBUX Ta
iHmMX (QakTopiB, 5Ki, BTPYYAIOUHWCh B TIPOILIEC BUPOOHUIITBA, 3aBAAIOTh IIKOIW pPE3yIbTaTam
TiSUTBHOCTI arpapHUKiB, 301IBIIYIOUH 1X 3aTpaTH Ha BUPOOHUIITBO BCiX BUIIB MPOIYKIIii.

BukopuctoBytoun HaykoBI Haa0aHHS TPEACTaBHUKIB sy Hayk: (imocodii, mcuxosorii,
€KOHOMIKH, COLIOJIOTi] TOIO, OKPeMi BUEHI-IIPAaBHUKU HA CHOTO/IHI MPAIOIOTh Ha/l YAOCKOHAJICHHAM
KOHIIETII pu3MKy y (iHaHCOBUX TpaBOBigHOCHHAX. JlOCTIDKEHHIO TOJATKOBUX PH3UKIB Y
MOJATKOBIM cUCTeMi YKpaiHM He MNpHIUIEHO HajexxkHoi yBaru. Ha Hamy nymky, nmotpelyroThb
JI€TaTbHOTO BHMBYEHHS MOJATKOBI PU3UKU B MPOBIJHUX Taly3iX E€KOHOMIKM YKpaiHHU, 30KpeMa y
rajy3i arpapHoro BUpOOHHUITBA. AJKe, K 3a3Hadae (paxiBellb y ramysi (iHaHCOBOTO TpaBa, 30KpeMa
y cdepi (iHAHCOBO-MPABOBOTO pETyJIIOBaHHS arpapHoro BupoOHHITBA B.B. MymeHok «arpaphe
BUPOOHMITBO B YKpaiHI € OHI€I0 3 BaXJIMBUX Ta TEPCIEKTUBHUX Traily3eil, sika 3MiiicHIOE
BUPOOHMIITBO JIOCTATHHOT KUTBKOCTI MPOYKITT /ISl 3a0€31MeUeHHsI MPOJ0BOJILCTBOM HACEJIEHHS HAIIOT
Jiep>KaBU Ta B MEBHIM Mipi MOXKe CHPUSATH BUPIIIEHHIO CBITOBOI MPOA0BOIILYOI pobiemm» [1, c. 92].

Pusuku B MexaHI3Mi OMOJATKYBaHHs MISUTBHOCTI arpapHUX TOBAPOBHPOOHHUKIB JOIIIBHO
pO3MOYATH 13 aHAJI3Y TIyMAueHHS MOHSATTA «pu3uk». OTKe PU3MK — IIe MOXKIIMBA HeOe3meka 4oro-
HeOyIb UM Jis HA y/ady B Ha/ii Ha MO3UTUBHUN pe3ynbTar» [2, c. 384].

[TpoBeneHi aBTOPCHKi AOCIIPKEHHS PU3BEIH JI0 BUCHOBKIB, 110 IIPAaBOBAa HAayKa, MOAETIOI0UYH
KOHIICTIIIIFO TMOJaTKOBOTO PHU3HKY Yy cdepl arpapHOro BUPOOHHUIITBA, TMEPIIOYEPTrOBO TOBUHHA
aKIEeHTYBaTH yBary Ha WMOBIpHMH XapakTep HETaTHBHHMX HACHIIKIB a1 Cy0’€KTa arpapHoro
BHPOOHMIITBA SIK IUIATHUKA MOJATKIB, a MOTIM — HA ICHYBaHHS MOJATKOBUX PU3UKIB JJI OIOJKETY.

Ha migTpuMky Buie 3a3HA4€HO! MO3UIlIT MPOAHATI3YEMO TMOHATTS TOJATKOBOTO PHU3HKY, Y
BITYM3HSHIA Ta 3apyOiKHIA TpaBoBiii Haymi. 30KpeMma, IiJ MOHSTTAM MOAATKOBOro pm3uky B.I.
[TaHCKOB po3yMmi€ «iIMOBIpHICTh BUHHKHEHHS B IMPOIIEC OMOJATKyBaHHS Ui Cy0'€KTa MOJATKOBUX
NPaBOBIAHOCHH (DiHAHCOBUX Ta IHIIMX BTPAT, BUKIMKAHUX 3MiHOK, HEJOTPUMAaHHSIM, HE3HAHHIM
MOJIATKOBOTO 3aKOHOJIAaBCTBA, & TAKOX HOT0 HEAOCTATHIM MPABOBUM OIpaIffoBaHHAM» [3, ¢. 227].

Jotpumyrouuch nofionoi nymku, M.P. IliHChbKa MOpPIBHIOE MOJATKOBI PU3HKH 3 JIe(deKTaMH
3aKOHO/IABCTBA Ta 3a3Haya€, 10 MOJATKOBHMM PU3MK 3 TOYKM 30py IUIATHUKA MOAATKIB — 3arposa
JOHApaxyBaHHS HOMY MOJATKiB, 300piB, MeHiI Ta mTpadiB y XOAi MOAATKOBOI INEpeBIpKH Yepes
BUHUKHEHHS PO301KHOCTEH MIXK TUIATHUKAMH MOJATKIB Ta MOJATKIBLUSMHU Y TPAKTYBaHHI MOJaTKOBOTO
3aKOHOJIABCTBA, SIKI MOXYTh OOEPHYTHCS IJIsl TOCIOJAPIOIOYOro cy0'ekTa MIHCHUM 3pPOCTaHHSAM
MOJaTKOBOTO TAraps [4, c.43].



Bumie 3a3naueni HaykoBi mosuiii po3BuBae J[.M. IllokiH, skuii BBa)kae, MO TMOJAATKOBUUN
PHU3MK € HACTAHHSIM HECHPUATIMBUX IPAaBOBUX HACIHIJKIB JUId IJATHUKA MOJATKIB y pe3ysbTaTi Aid
(Ge3misTbHOCTI) OpraHiB JepXKaBH Ta OPraHiB MiCLIEBOTO caMOBpsiAyBaHHs [5, c.17].

[Ipp  ;mocmipKEHHI  PU3UKOBOCTI  BHUPOOHMYOI  JISTIBHOCTI  CyO’€KTIB  arpapHoro
TOBapOBHPOOHMIITBA, BHU3HAYECHI HAYKOBISIMH OCHOBHI CKJIQZOBI ITOJATKOBOIO PHU3WKY, Ha HAalry
TYMKY, TIOTpeOyIOTh JeTajli3allii Ta JOMOBHEHHS, OCKIJIbKM Ha BHUPOOHWYY MisUTBHICTH B arpapHii
rajgy3i eKOHOMIKM HaIoi Jep>KaBH BIUIMBA€E BEIHMKA KUTbKICTh HE JIUIIEC MPUPOJHHX, a i CYCIUTBHUX
pU3MKIB. AHaJi3 HEraTMBHOIO BIUIMBY IIOJaTKOBMX PHU3MKIB Ta iX HOPMaTHUBHO-IIPABOBE
BpETYJIIOBaHHs HE0OXiHe [T 3a0e3MeueHHs PO JyKTUBHOI MisSUTbHOCTI arpapHoi raimysi.

Bitun3nsni  HaykoBmi B.I. Kypunmo Tta B.B. Mymenok 3a3HadamTh, IO PH3UK
CUTBCHKOTOCTIOIAPCHKOTO TOBAPOBUPOOHHMKA — Ii¢ Hebe3neka MpsIMHX MaTepiallbHUX BTpar abo
HEJIOOTPUMAaHHs OaKaHOTO Pe3yJabTaTy (I0X0Ay, MPUOYTKY) BHACIIIOK BUIAIKOBOI 3MIHHM 30BHIIIHIX
1 BHYTpilmHIX (PaKTOpiB, IO BIUIMBAIOTH HA TMPOLEC TOCMONAPCHKOI MisTbHOCTI [6, c.183].
[Toromxyrounck 13 JaHUM BU3HAYEHHS Ta Y KOHTEKCTI MOT0 pO3IIMPEHHS, 3a3HAYAEMO, 110 KIIOYOBI
MOJATKOBI PU3MKH arpapHOro TOBAapOBUPOOHUIITBA MICTUTHCS Yy TaKUX OCHOBHHMX HETaTUBHHX
TEHJICHIIIIX JEpPKaBHOI TOJATKOBOi TOJITHKH: 1) TMOCTiHHE 3HWXKEHHS pPIiBHA OFOIKETHOTO
¢binaHCcyBaHHA Tany3i; 2) 3rOopTaHHA MEXaHi3MIB HENpPsSMOi MOJATKOBOI MIATPUMKH; 3) MiHIMallbHE
BUKOPHUCTAHHS MEXaHI3MIB 3aCTOCYBaHHsS IIOJAaTKOBUX MTiMBI y Tamy3i; 4) 3MiHa TpaBHI
OTIOJIaTKYBAaHHSI B CTOPOHY IOCWJICHHS (PiCKaJIbHOI CKJIAZIOBOI OIMOJATKYBAHHS, S5) 3aCTOCYBaHHS
mTpapHuX (PiHAHCOBUX) CaAHKIK, CyYMH SKHX HE CIIBBIIHOCITBCA 3 PIBHEM CYCIUIBHOI
HEeOe3MeYHOCTI JisTHHS Ta 3aMOAISTHAX JIepKaBi MJIATHUKOM 30UTKIB.

SIKk BUCHOBOK, CIiJ] 3a3HA4MTH, 110 MOJATKOBI PU3UKHU arpapHOro TOBApOBUPOOHMLTBA €
ciennivHoI0 (PIHAHCOBO-TIPABOBOIO KATETOPIEI0 Ta MPOSBISIOTHCS B KOHKPETHHX JiSX JAEpPKaBU B
0c001 YMOBHOBa)X€HUX OpraHiB, BIAMIHHUX M COOO0 3a MPEIMETOM Ta 3MICTOM YperyJbOBaHOI'O
YUHHUM 3aKOHOJABCTBOM BIUIMBY cy0'ekTa Ha 00'ekT. OmomaTKyBaHHS arpapHOTO BUPOOHHUIITBA
MOBMHHO OyTHM HallpaBlieHE Ha 3aXMCT raiys3i, ocoOJIMBO MajHMX arpapHuX CyO’ €KTiB, Ta CTaTH
CHpo0OOI0 CIPOLIEHHS NOJATKOBUX BIAHOCHMH Yy IIM BaXXJIUBIA COIIaJIbHO-€KOHOMIYHIN cdepi.
BpaxoByroun colianbHy 3HAUMMICTh IPOJOBOJIBYMX TOBApIB — 3aKOHOAABCTBO IHIIUX JEp)KaB
3a0e3rneuye MIATPUMKY arpapHoi Tamy3i, MOCWIIOIYM TaKUM YHHOM KOHKYPEHTOCHPOMOXHICTh
BJIACHOI CLTCHKOTOCTIOAPCHKOT MPOTYKITii.

Ha nmportuBary HaykoBO OOIPYHTOBAaHUM Ta MPOIIOHOBAHUM MOJEIISIM JIEP>KaBHOTO (DIHaHCOBO-
IIPaBOBOTO DETYIIOBaHHS arpapHoi raiysi, Jep)kaBa Ha ChOTOJHI MPONOHYE TaKi YMOBH, Y SIKHX
BUKOHYBAaTH BUCOKOSIKICHO CBOi (PYHKIIII Cy0’€KTaM arpapHOro BUpOOHHIITBA Ta CIJIAYYBAaTH MOJATKU
Ha 3arajlbHUX MiJCTaBaX € HEMOXJIMBMM Ta BHUCTYNA€ sSK 3HMLIYBalbHUN (pakTop ramysi. Ha Hamy
IOYMKY, BUPILIECHHS] HAKOMMYEHUX Y MOJATKOBIN cepl cynepeuHoCcTel 111010 BU3HAYEHHSI MEXaHI3MY
ONOJIATKyBAaHHS CYO’€KTIB arpapHoro BHUPOOHUIITBA MOJJIMBE JIMIIE MUISXOM IPOBEICHHS
MOCJTIIOBHOTO 1 MPOAyMaHoro pedopMyBaHHS IIOJAaTKOBOI CHCTEMH B TEpIIy 4Yepry B YacTHHI
TEOPETUYHOTO TEPEOCMHCICHHS WUIAXIB ii po30ydoBH Ta 30epekeHHs JAep)kaBHOi (hiHAHCOBOI
MIATPUMKH, 10 HEOJIMIHHO TIOBUHHO OyTH 3adikcoBanuM y IlonaTkoBoMy KoAekci YKpaiHH Ta IHIIUX
3arajibHUX Ta CHeliaJbHUX 3aKOHAX MPO OMOIATKyBAaHHS.
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Kanouoam HayK 3 0epiHcasHO20 YNPAGIiHHSA

OCHOBHI 3ABJIAHHS ITOJITUKU HAIIIOHAJIBHOI BE3NIEKA YKPATHU Y
30BHIIIHbOMOJITUYHIN CPEPI

ChOrojHIIIHA arpecuBHa TMPHUPOJA POCIHCHKOrO iIMIIEepiaii3My Ta BEJIHUKOICPKaBHOTO
IIOBIHI3MY, Ha SKiii MoOyZoBaHA ycsi BHYTpPIIIHS Ta 30BHIIIHA mojiThka Pociiicekoi Peneparii,
IpU3Besa 10 TOro, IO L KpaiHa CBOIMU arpeCMBHUMM JISIMHU HE JIMLIE 3a31XHYJa Ha HE3aJEXKHICTb,
CYBEPEHITET, TEPUTOpIaNbHY IUIICHICTh Ta HEJOTOPKAHICTHh JAEP)KaBHUX KOPAOHIB YKpaiHu, a i
3aBJajla HUIIIBHOTO yJapy IO OCHOBOIOJOXHHMM HOpPMaM Ta HPHUHIUIAM MI)KHapOIHOrO IpaBa 1
yCTaJeHIl IPOTATOM AECATUPIY CUCTEMI MIXHAPOTHHUX BiTHOCHH.

HamionanpHa cuctema 3a0e3nedeHHs HalllOHAIBHOT O0e3MeKn YKpaiHu Y 30BHIITHBOIIOTITHYHIN
cdepi BUSBUIIACS HETOTOBOKO €(PEKTHBHO MPOTUCTOSATH “TiIOpUAHIN BiliHI” — HOBOMY THUIy 30pOIHOI
arpecii, a came uepe3 1nociaabjaeHHs JepKaBHUX IHCTUTYTIB: TOTAJIbHOI KOPYILIi B OpraHax JepxaBHOi
BJIA/IM, CIIOTBOPEHHS CHCTEMH JI€P)KaBHOTO YIpaBIiHHSA y cdepi 3a0e3nedeHHs HaliOHAIBHOI
Oe3MeKu, 3HUILICHHSI CTPYKTYp CEKTOpy Oe3neku 1 000poHH, sKi Malu 3a0e3lneuyBaTi BEpXOBEHCTBA
npaBa i HEYXWIbHE TOTPUMAaHHS 3aKOHOJABCTBA, 3aXUCT CYBEPEHITETY, TEPUTOPIaIbHOI LITICHOCTI Ta
Ta IHIIMX HANIOHANBHUX iHTepeciB. ToMmy, HEpO3B’SA3aHICTh MPOTATOM TPHUBAJIOTO Yacy TOCTPUX
npobsieM colianbHO-€KOHOMIYHOTO, TYMaHITApPHOTO Ta O€3MEeKOBOr0 PO3BUTKY CTBOPHIIU MiATPYHTS
TSl 30BHIITHBOTO BTPYUYaHHs y CIIpaBu Y KpaiHu Ta 30poifHOi arpecii.

3axuCT CyBEpEHITETY, 3a0€3MeYeHHs TEPUTOPIABHOT IIUTICHOCTI Ta HEMOPYUIHOCTI JEP>KaBHUX
IHTEpECiB, a TAaKOXX BIJHOBJICHHS TEPUTOPIANbHOI HUIICHOCTI YKpaiHCBKOI JEp)KaBH, pEiHTErparis
TUMYACOBO OKYIOBAHMX 1 HEKOHTPOJHOBAHUX TEPUTOPIH Ta BIITHOBICHHS MHUpPY — II€ NMPIOPHUTETHI
3aBJIaHHs MOJIITUKH HAILlIOHANBHOI Oe3neku YKpaiHu y 30BHINIHBOMOMITUYHIN cdepi, BUPIIICHHS SIKUX
MOJIMBE JIMIIE 3a YMOB €QEeKTHUBHOI B3a€MOJil, CHHEprii Ta 37aropkeHoi poOOTH BCiX
3aiHTEPECOBAHUX CYO’€KTIB SIK HA HALlIOHAIBHOMY, TaK 1 MIXKHAPOJAHOMY PIiBHSX.

PearyBanHs Ha cydacHI BUKJIMKU Ta O€3MOCEpe/HI 3arpo3u HaIliOHANBHIN Oe3mneni YKpainu y
30BHIIIHBOMOJIITHYHIA cdepi B yMoBax BilicbkoBOi arpecii Pocii mpotu YkpaiHu, MOCIiZOBHOTO
BXO/DKEHHSI YKpaiHM Yy CBITOBY €KOHOMIYHY 1 TMOJITMYHY CHUCTEMY Ta aKTHBHICTb
BHYTPIIIHBOIMOJMITUYHUX  JIEMOKPAaTUYHUX TEPETBOPEHb MNoTpedye pedopMyBaHHS CUCTEMH
JIEpKaBHOTO YTIPABIIHHS Ta CTPYKTYp CEKTOpy Oe3mneku 1 o0opoHHM YKpaiHM Ta (QOpMyBaHHS
IOPUHIUIIOBO HOBOi Mojenl cucTeMH 3a0e3ledyeHHs HallloHaJbHOI Oe3neku YKpaiHu Y
30BHIMHBONIOMITHYHIN cdepi. Ll cucrema mae BiamoBigaTH MacmiTadaM ICHYHOYHMX BHUKIUKIB Ta
3arpo3 HalioHaJbHil Oe3neni YKpaiHu y 30BHIINIHBOMOMITHYHINA cepi, OYyTH A1€BO IHTEIPOBAHOIO B
CUCTEMY MIKHAPOIHOT O€3MeKH sIK 11 HEB1J €eMHOT CKJIaJOBOI.

R

Cmopoycyk Ipuna Ilempiena,

ooyenm Kageopu KOHCMUmMYYitino2o, aOMIHICMpamueHo20 ma QiHaHco8020 Npasa XmeabHUYbK020
VHigepcumemy Ynpaeiints ma npasda,



Kanouoam 1opuoudHuUxX HayK, OOYyeHm

MPOBJEMMY ITIPABOBOI'O PEI'YJIIOBAHSI
BAHKIBCHKOI CHUCTEMMU YKPAIHHA

CgitoBa (piHaHCOBa Kpu3a 3Mycwia 0arato B YoMy BHPOOHMTH HOBI Miaxoau 10 (hiHaHCOBO-
MPaBOBOTO PEryJIIOBaHHS 0AHKIBCHKOTO CEKTOpa €KOHOMIKH. Y BChOMY CBITI y BIJIITOBIIHIA TTPaBOBIi
o0yacTi ympoJOBXK OCTaHHIX POKIB PO3POOISIOTHCS HOBI KOHIIEMIII, MOB'SA3aHI 3 BiIBEPHEHHSM 1
MOJOJIAHHAM KPHU30BHX SBUII Ha (iHAHCOBUX pHUHKax. OUeBUIHO, IO ICTOTHUM €JIEMEHTOM
aHTUKPHU30BOI AISITLHOCTI JIepKaBH y OaHKIBCBKOMY CEKTOP1 €eKOHOMIKH € TIPAaBOBE PETYIIOBAHHS.

OCOOMUBICTIO CTaHOBJIEHHS YKPaiHCBKOI CHCTeMH (DIHAHCOBO-NIPABOBOTO PETYJIIOBAHHS
OaHKIBCBKOTO CEKTOpa CKOHOMIKM Oylno Te, 0 BOHa 0araro B 4YOMY CKiIajanacs Ha OCHOBI
3apyOiKHOTO J0CBiay. bymyum dvacTuHOO Ti00ambHOTO (DiHAHCOBOTO PHHKY, YKpaiHa pPOOUTH
HEOOXiJHI 3yCHIUIS 13 iHTerpamii B MiXKHapOJHE MPaBOBE IMoJyie. Y IUX yMOBaX MOPIBHIHO-TIPABOBHMA
aHami3 (piHAHCOBO-TIPABOBOTO PETYJIIOBaHHS OaHKIBCHKOTO CEKTOpa EKOHOMIKH CTa€ OCOOJUBO
aKTyaJIbHUM, J03BOJISI€ BU3HAYUTH MOMEHTH "BiJICTaBaHHS" HAIIOi KpaiHW BiJ CBITOBHX TEHCHIIIMH,
BHSIBUTH HAWOLIBII BIAMOBIIHI I YKpaiHU MOJIENI TTPABOBOTO PETYIIIOBAHHS, 1[0 3aCTOCOBYIOTHCS Y
CBITI.

ITponiec apanrarii BITYM3HAHOT OaHKIBCHKOI CUCTEMM JI0 €BPONENHCHKUX CTAHAAPTIB BUMAarae
MIEBHOTO TIEPEXiAHOTO epioxy. Pazom 3 ThM, KIIFOUOBI Ta MPUHIIMIIOBI 3MiHHU y 3aKOHOJIAaBCTBI MAIOTh
OyTH 3po0JieHi 0 movyaTKy (YHKIIOHYBAHHS PO3IIUPEHOI Ta MOTIUOJICHOT 30HU BUIBHOI TOPriBii. Y
3B’SI3KY 3 LIUM BUHUKA€ NMUTAHHS BU3HAYEHHS MOCIIAOBHOCTI Ta MPIOPUTETHOCTI 3aPOBAIKEHHS 3MIH
y OaHKIBCbKE pEeryrOBaHHs.

Bupimenns mporo 3aBmaHHs Tiepeadavae BUBYCHHS HACTIAKIB 3alpoBa/DKEHHS B YKpaiHi
HOPM 1 mpaBuJ JisibHOCTI OaHKiB B €C, B OCHOBI SIKUX JIeKaTh MpaBuiia ba3enbChbKkoro KOMITeTy 3
MUTaHb 0AHKIBCHKOTO HATJISTY.

CyTb 1uX MpaBWJI MOJISATA€E B aKLEHTYBAaHHI YBaru Ha TpbOX acleKTax 0aHKIBCHKOI AiSJILHOCTI.
A came:

1) [TocunenHi BUMOT J10 SIKOCTI Kamitany. @opMyBaHHS «aHTULUKIIYHOTO Oydepy» KariTtaiy.
Ile 103BOJUTH JOCSTTH HACTYIHUX PE3YJbTaTIB Ha PI3HUX PIBHIX:

e Ha piBHI OaHKY — MiJBUIIEHHS SIKOCTI KamiTamy, M0 J03BOJUTh MPOTUIISTH IIIOKOBUM
BIUTMBaM, €()EKTHBHIIIIE YIIPABIATH PUHKOBUM, KPEITUTHUM Ta OTIEpAIlifTHUMU PU3UKAMHU.
Pazom 3 TuM 3arocTpeHHs NOTpeOH B JOJATKOBOMY KaIliTalll, HacaMIepes, y Majlux Ta
cepeHIX 0aHKIB, 3yMOBUTH 3HI>KEHHS MTPUOYTKIB, EPETJIs]l MOJIEN1 BeIeHHsI OaHKIBCHKOTO
013Hecy 3a paxyHOK BiJIMOBH BiJl y4acTi y BUCOKOPU3UKOBAHUX, ajle MPUOYTKOBHUX OIEpaLlisX,
Ta IOBEPHEHHS /10 MPOCTUX CXEM O13HECY;

e Ha piBHI OAHKIBCHKOI CUCTEMH — IIPUCKOPEHHS MIPOLIECIB KamiTani3aiii, 3ano0iraHHs 3aHaITo
LIBUAKOMY 3pOCTaHHIO 30BHILIHIX 3a1103U4YeHb OaHKIB Yy (ha3l eKOHOMIYHOTO MIAHECEHHS, 1110
nepeye Kpusi, MOCUICHHS TeHISHITIH KOHCOMiIallii Ta MOHOMOi3allii, (BUTICHEHHS 3 pUHKY
CJ1abKUX 1 HECTIMKHX, a TAKOXK MaJIUX Ta CepeHIX OaHKiB), MOCIa0IeHHS KOHKYPEHIII] 1
TMIOJIETIICHHS IeP’KaBHOTO KOHTPOJIIO 32 0AHKIBCHKOIO CHCTEMOIO;

e Ha MaKpOEKOHOMIYHOMY piBHI — MiJIBUILEHHS CTIMKOCTI ()1HAHCOBOI CUCTEMU SIK OCHOBU
30epekeHHsI MAaKPOSKOHOMIYHO1 CTa01IbHOCTI, 31UIa/PKyBaHHSI €KOHOMIUYHUX LUKIIIB 32
paxyHOK MociIa0IeHHs! MPOLUKIIIYHOTO BIUIMBY OaHKIBCHKOTO KpeIUTyBaHHsI, 3a0e3MeueHHs
CTaJIMX TEMIIIB PO3BUTKY EKOHOMIKH.

2) 3anpoBakeHH] KOe(IIEHTY BITHOMICHHS 00CATY TO3UYKOBUX KOIITIB J0 BIIACHUX Ha PiBHI
3 % Ta HOBUX KOE(QILIEHTIB JIIKBIIHOCTI: KO(DILIEHTY JIKBIIHOTO MOKPUTTS Ta KOE(]IliEHTY YUCTOTO
cTaliapHOTrO (piHaHCyBaHHS. Lle 103BOMUTE AOCATTH HACTYITHUX PE3Y/IbTATIB HAa PI3HUX PIBHSAX:

e Ha piBHI OaHKY — MOKpAIlaHHS CUCTEMHU PU3UKMEHEIKMEHTY 32 paXyHOK PO3LIMPEHHS
IHCTPYMEHTIB 1 MOXJIMBOCTEH OaHKY KOHTPOJIIOBATH PIBEHb JIIKBIAHOCTI Ta SAKICTh JIXKEPET
3aJy4eHHs KOIITIB, 3a00iraHHs IPUCKOPEHOMY POCTY OOProBOro HaBaHTAXKEHHS,
peTenbHIlIe BpaxyBaHHS PU3UKIB MO3MYAIBHUKIB Y KPEAUTHIN MOJITUII OAHKIB, 1110



MMO3HAYUTHCS Ha MPUOYTKOBOCTI OMepaliiii Ta CTUMYJIIOBaTUME OaHKH 10 pO3pOOKH HOBUX

0aHKIBCHKHX MPOJIYKTIB 1 MOCIYT;

e Ha piBHI OAHKIBCHKOI CUCTEMH — MOCJIA0JICHHS PU3UKIB JIKBIAHOCTI, TOCHJICHHS! KOHKYPEHIIi1
3a HaJliiHI JpKepena piHaHCyBaHHS; 3MIITHEHHS 0aHKIBCHKOI CHCTEMH;

e HA MAaKpPOEKOHOMIYHOMY PiBHI - 3HW)KEHHS pU3HKIB OOPTOBOi KPU3H, YIIEPEIKCHHS KPU3U
JIKBITHOCTI 3@ OJTHOYACHOTO 3BYKEHHS (DIHAHCOBHX MOMJIMBOCTEH 11010 PO3IIMPEHOTO
KpPEeIUTYBaHHS €eKOHOMIYHOTO PO3BUTKY.

3) PedopmyBaHHI MexaHI3MIB rapaHTYBaHHS BKJIAJiB HaceJICHHSI. PEKOMEHI0BaHWIA MIHIMyM
mis O6ankiB kpain €C BcranoBieHo Ha piBHI 100 Tucsy eBpo (B Ykpaini — 150 tuc. rpn). ILle
J03BOJIUTH JIOCSITTH HACTYITHUX PE3YJIbTaTiB HA PI3HUX PIBHSX:

e Ha piBHI OaHKY — CTUMYJIIOBaHHS NMPHUILTUBY JETIO3UTIB, 3HIKEHHS PU3HKIB PalITOBOTO
BIIIUTMBY JCTIO3UTIB Y pa3i po3ropTaHHs MaHIYHUX HACTPOIB;

e Ha piBHI OaHKIBCHKOI CHCTEMH — MOCHJICHHS] KOHKYPEHIIi1 Ha JICTTIO3UTHOMY PUHKY,
PO3IIUPEHHS 1 TOKPAIIaHHS SIKOCTI pecypcHoi 0a3u;

e HAa MaKpOEKOHOMIYHOMY PiBHI — ITiIBUIIEHHS JOBipH 10 OAaHKIBCHKOI CHCTEMH Ta
CTPUMYBaHHS IMaHIYHUX HACTPOIB cepe]l BKIAIHUKIB, CTUMYITIOBAHHS MPOIECY 3201 KCHHS,
MOKpAaIIaHHsA YMOB Ui e(eKTHBHOI poOOTH MeXaHi3My TpaHc(hopMaIlii 3a011aPKeHHS B
IHBECTHIII].

Takum 4YWHOM, TIpollec ajaamnTailii 3aKOHOJaBCTBa B c(epi OAHKIBCHKOTO PEryJIIOBaHHS 0
HOpM, ipuitHATHX B €C, 3aKiIanae 1ily HU3KY KIFOYOBUX HAIPSIMIB PO3BUTKY (hiHAHCOBOI CHCTEMH B
oMy 1 GaHKIBCHKOI 30KpeMa Ha HaiOmmkui poku. OgHAK, HACHIIKU €BpOiHTerpaiii 0aHKiBCHKOI
CUCTEMHU TIOBHHHI BIJIMOBIJATH CTPATETiYHOMY TPIOpUTETY (IHAHCOBOI TONITHKHA YKpaiHu —
3a0e3neueHHI0 cTabiTbHOCTI OAHKIBCHKOT cUCTEMH Y KpaiHH.

Bukopucmani oxcepena:

1. [yoka I. [{epacasne pecynoeanns 6anKiecbKoi 0isibHOCMI 8 YMO8aAX c8imogoi ¢inancosoi kpuzu /
L Jlyoxa // FOpuouuna Yxpaina. — 2010. — Ne 2. — C. 90-96. — Peowcum oocmyny:
http://nbuv.gov.ua/j-pdf/urykr_2010 2 18.pdf

2. Xapv 1. C. Peeyniosanns 6aHKIBCbKOI OistibHOCMI 8 YKpaini: cyuacHuii cman ma wiisaxu
goockonanenns / I. C. Xapo. — Pescum docmyny: http://ukr.vipreshebnik.ru/bank/4514-
regulyuvannya-bankivskoji-diyalnosti-v-ukrajini.html

3. Knumenxo 1., benincoka A. Ananimuyna 3anucka "Ll[o0o inmezpayii 6ankiecokoi cucmemu
Yxpainu 0o banxiecvkoi cucmemu €sponeticokoeo Cor3zy" /1. Knumenxo, A. benincvka. — Pesxcum
oocmyny: http://www.niss.gov.ua/articles/777/
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Tapanenxo Anna Banenmumniena,
cmyoenmxa Il kypcy ghaxynrbmemy eKoHOMIKU MeHeONCMenmy i npasa
Kuigcvkoeo nayionanbHo2o mop206enbHo-eKOHOMIYHO20 YHIGepcumemy

KOHCTUTYIIHI 3ACAH TPABOBOTI'O PET'YJIOBAHHSI
BHUIIOI OCBITH B YKPAIHI

CBiTOrNIAIHUI PIBEHb CY4YaCHOTO YKPAaiHCHKOTO CYCIIIBCTBA (DOPMYETHCS 3 OIJIAy Ha 3HAYHY
KUIBKICTh YMHHUKIB, Cepell SKUX ICTOPUYHUN Ta Cy4acHHUH IOCBiJ JEP)KaBOTBOPEHHS, NEpeaoBi
HaJ0aHHS JepXaBHOTO MpaBa 3apyOlKHHUX KpaiH, iHTerpaiis YKpaiHu JO €BpONEUCHKOro MPOCTOpY.
OnHak, Ha Hamly JIyMKY, Ha cydacHe ()OpMYBaHHS CYCHIUJIBHOIO CBITOIVISLY BIUIMBAa€ Oa)kKaHHS
CTYIEHTCbKOI MOJIOAI OTpUMAaTH cydacHi (paxoBl 3HAHHS Ta CTAaTH KOHKYPEHTOCIPOMOKHUM
(axiBLeM sSIK Ha JepKaBHOMY TaK 1 CBITOBOMY PHHKY Mparii.

Ile xOHCTHTYyIIHE MPaBO CY4acCHOTO 3/100yBada OCBITHIX IOCIYT 3aJIEKWTh BIJ 3HAYHOL
KUJIbKOCTI YMHHUKIB, OJTHUM 3 SIKUX € KOHCTUTYLIIHO-TIpaBOBE PETYJIOBAHHS JEP>KaBOI OCBITHHOI'O
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npouecy. Po3riasHemo cnoyaTtky HOpMaTUBHO BU3HAaUY€HE MOHSTTA BUINOI OcBITH. OTKe, BUIA OCBITa
— CYKYIHICTh CHCTEMaTH30BAaHUX 3HaHb, yMiHb 1 NPAaKTUYHUX HABUYOK, CIOCOOIB MHCIEHHS,
npodeciifHuX, CBITOTJSIIHUX 1 TPOMAISHCHKUX SIKOCTEH, MOpPaIbHO-TUYHHUX I[IHHOCTEH, 1HIINX
KOMITETCHTHOCTEH, 3700yTHX Yy BHUIIIOMY HaBYAJIbHOMY 3aKiajal (HAyKOBIM yCTaHOBI) Yy BiJIOBITHIN
ray3i 3HaHb 3a IEBHOIO KBaTi(iKaIli€lo Ha PiBHAX BUIOI OCBITH, IO 33 CKJIAIHICTIO € BUIIUMH, HIX
piBEHb [TOBHOI 3arajbHOI cepelHbOoi OCBITH[2].

JlocnimkeHHs KOHCTUTYIIIMHKUX 3acajl MPAaBOBOTO PETYIIOBAHHS 3100YTTS OCBITH Ta OCBITHHOT
JISUTBHOCTI Ta 1X B110Opa)K€HHsI B HOPMATHUBHO-IIPABOBOMY PETYJIIOBaHHI c(hepu OCBITH € aKTyaJlbHUM
3aBJIaHHSAM. 3acaay MPaBOBOTO PETYIIOBaHHS OCBITH BCTaHOBJIECHI 3akoHOM Ykpainu «IIpo ocBiTy»,
npuitHaTuM y 1991 poui, maibxke 3a 5 pokiB 1o npuiHATTS Konctutyuii Yipainu 1996 poky. Lleit
3aKOH OYJI0 3MiHEHO Ta JOTIOBHEHO MicIis MpUHHATTS 3akoHy Ykpainu «Ilpo Bumry ocity» | aumHs
2014 poxky[2].

[IpeamOyna HOBoro 3akoHY, B SKiii BCTaHOBJEHa MeTa OCBITH, a caMmMe MIATOTOBKa
KOHKYPEHTOCTIPOMOKHOTO JIFOJICBKOTO KammiTaly Il BHUCOKOTEXHOJOTIYHOTO Ta IHHOBAI[IHHOTO
PO3BHUTKY KpaiHHW, caMmopeai3allii 0cCOOMCTOCTi, 3a0e3MeueHHs NoTped CyCcHiIbCTBA, PUHKY Ipalli Ta
nepxkaBu y kBamiikoBaHUX (axiBIsSIX, HAJEKHO BimoOpakae Taki monoxkeHHs Koncrurymii Ykpainu,
SK TIPaBO JIFOJMHHM HAa BUTBHUH PO3BHUTOK OcoOMCTOCTI (CT. 23), mMpaBo JIOAWHU Ha OCBITY (CT.53),
BU3HAHHS JIOJAWHA HAWBUIIOIO COIIAILHOIO I[IHHICTIO (CT.3), MPUHIIMIT HAPOJHOTO CYyBEPEHITETY (CT.
5) [1].

HaiiBa)xnuBilIO0 € KOHCTUTYIIIHA HOpMa MPO Bce3arajibHICTh MpaBa Ha OcBITY (cT.53). Lla
HOpMa JeTalli3yeThcsl 3a0e3MeUeHHsIM IpaBa JIOAWHM Ha OCBITY Ta B CBITI BBaXA€TbCA OJHUM 13
HalBaXIMBIIIUX OOOB’S3KIB AepxaBu. BoHO mporosomeHo y cT. 26 3aranpHOi Jekiapallii mpas
monuanTa y ¢1.53 Konctutymii Ykpaiau. [IpaBo Ha OCBITY IPYHTYETHCS Ha MIXKHAPOJHUX HOpPMax Ta
3aKpIIIIIOE BCE3arayibHICTh MpaBa Ha OCBITY, 00OB’SI3KOBICTh MOBHOI CEPEIHBOI OCBITH, JOCTYIHICTh
Ta 0€30IUIATHICTH JOMIKIIBLHOI, TOBHOI 3arajbHOI cepeaHboi, MpodeciitHO-TEeXHIUYHOI, BUIIOI OCBITH y
Jep>KaBHUX 1 KOMYHaJbHHUX HaBYAJIbHUX 3aKJa/JaxX, a TaKOX PO3BUTOK YCiX (OpM OCBIiTH, B TOMY
YHUCIT, JOMIKUIBHOI Ta micasaurioMHoi. i monoskeHHs 3akpimieHi Ta KOHKPETH30BaHI B 3aKOHAX
VYxpainu «IIpo ocBity», «IIpo 3aranbny cepemnio ocBiTy», «IIpo Bumry ocBity», «IIpo nmpodeciiino-
TEXHIYHY OCBITY», «[Ipo mo3amkiibHy ocBiTY», «IIpo momkiaeHy ocBiTy». [IpaBo Ha OCBITY B JaHUi
Yac MATBEP/PKEHO HAIMOHATHHUMH Ta MDKHAPOJHUMH TIPaBOBUMHU aKTaMH, HAIPUKIIA],
€BpOMNENCHKOI KOHBEHITIEIO MPO 3aXUCT TpaB JIOJIMHUA Ta OCHOBHHUX CBO0O0 1 MiKHApOIHUM ITaKTOM
PO €KOHOMIYHI, CoLiaibHi Ta KyJIbTYypHI npasa, npuitHatuM OOH B 1968 pomi[ 3].

[Ipore HasBHICTH KOHCTUTYIIIMHO MPABOBOTO BPETYJIIOBAHHS JIAHOTO BAXKIIMBOTO MUTAHHS HE
3aBX/M € TapaHTie€l0 WOro BUKOHAHHS. 30KpeMa, y TpeTii dactuHi ctarti 53 Konctutyuii Ykpainu
MICTUTBCS TIE€PEIK BHUJIB OCBITH B KOHTEKCTI JOCTYIHOCTI Ta O€30IUIaTHOCTI, IO 3a0e3MeuyroThCs
JIepXKaBOIO: JIONIKiIbHA, TIOBHA 3arajbHa cepelHs, NpodeciiHO-TeXHIuHa, BHINA, MO3AIIKUIbHA,
micasauiuioMHal1l]. OnHak, y oMy MEpeNTiKy BiACYTHS Taka BaKJIMBa KaTeropis, sk Oe3nepepBHa
ocBiTa. ICHye, ajme He JOCTaTHBO PO3BUHYTA B OCBITSHCHKHMX 3aKOHaX, OCBITa JOPOCIUX, SKa HE
3aBX/IM HOCUTH BUKIIFOYHO MpodeciiiHy CpsSIMOBaHICTh TOIIIO.

Oco0MBO TOCTPO CTOITh MUTAHHS PO3YMIHHSI OOOB’S3KOBOCTI MOBHOI 3arajbHOI CEpPeIHbOL
ocBith B Koncturymii Ykpainum (4.2 ct1.53)[1]. 3100yTTsi MOBHOi 3arajbHOi CEpeaHbOI OCBITH,
BUSIBISIETHCS, € O0OB’SI3KOM JIEp)KaBH, a HE TrpoMaasHuHA. HacimigkoMm € BIpOBAaIKEHHS TOTAIBHOL
MO3UTUBHOI CUCTEMH OIIHIOBAHHS Y CEPEIHIN KO, sIKa MOMIMPIOETHCS 1 HA JIEPKaBHY IMiJICYMKOBY
atectauito. HeszanexHo Bia pe3ynbTaTiB HAaBUAHHS BUIYCKHHUK OTPUMYE JOKYMEHT IIPO IOBHY
3arajbHy CEpEeHIO ocBiTYy.OCKITbKUITOBHA3AralIbHACEPETHIAOCBITA € OCHOBOIO ISt
3M00yTTABUIIOIOCBITH[4; 5], TO KOXEHBHITYCKHHUK, HE3aJIC)KHOBIIPIBHA3I00YTUX3HAHB,0TPUMYE
paBo 3/100yBaTUBUIIYOCBITY, IIIOB 3HAYHIN KUTBKOCTI BUTIAJKIB BeJIe JOIMAIIHHS SKOCTI BUIIIOT OCBITH
Y BHIIHUX 3aKJIa/1aX OCBITH.

Koncturyniiina HopMa npo AepaBHe rapaHTyBaHHs 0€30IIaTHOTO 3700yTTs BUILOI OCBITH B
JepKaBHUX 1 KOMYHaJIbHUX HABUAIBHHX 3aKJIaJlaX HE mepeadadae KOAHUX BHHATKIB. [IpoTte crarts
44 3axony Ykpainu «IIpo Buiry ocBiTy»[2] nepenbauae BCTYI Mo3a KOHKYPCOM, 11O CTBOPIOE YMOBHU
s nopymeHHs cT. 23 Konctutyuii Ykpainu. Kpim Toro, Ha Hamry TymKy, MpaBO Ha OTPUMAaHHS
BHIIIO1 OCBITH, B TEPIIy 4epry O0e30IIaTHOI, 1€ CBOEPIIHA BUHATOpoaa 3a 3700yTi 0COO0I0 BHUCOKI



3HAHHS Ta MIATBEPKCHHI PE3YJIbTATOM MPOXOKEHHS 30BHIIMIHBOTO HE3aJIEKHOTO OIIHIOBAHHS, a HE
3a Oyab-sIKi 1HIII 00’ €KTUBHI 3aCIIyTH.

TakuM 4MHOM, 3aKOHOJABCTBO YKpaiHM MPO OCBITY, XOY 1 CTAa€ SKICHIIINM Ta MPO30PIMIUM Y
pe3yabTaTi NPUHHATTS HOBOTO 3aKOHY, OJJHAK HE MOBHOIO MipoOIO BiAmoBigae Bumoram KoHcTuTyii
Ykpainu, OCKUIBKH HE PETYIIOE€ HU3KY MUTaHb OCBITHBOI JISUTBHOCTI, SIKi BiqnoBigHo 1o KoHcturymii
Mayi OyTH O BperyJibOBaHi caMe 3aKOHaMH. BHX0J519u 3 1IbOTO, 3aKOHOIaBCTBO MPO OCBITY MOTpeOye
MOJANIBIIOTO SIKICHOTO pedopMyBaHHSI. A came 0a300 I Takoro peQopMyBaHHS Ma€ CTaTd
Koncturytis Ykpaiau. Kpim Toro, cama ocBiTa moBUHHA OyTH OJHIEIO 13 MPOBITHUX chep AISITBHOCTI,
7ie TPUHIMITN KIACHYHOTO KOHCTUTYILIOHANI3MY 1 BEpXOBEHCTBA MPaBa AIATUMYTh Y MTOBHOMY 00Cs31
uisi OpMYBaHHS BHCOKOTO OCBITHBOT'O PIBHS TPOMajsH YKpaiHM Ta HaJaHHSA SKICHUX OCBITHIX
MOCITYT IHO3€MHUM TPOMAJISTHAM.

Buxopucmani oxcepena:

1. Koucmumyyis Yxpainu. 3axon Ykpainu 6io 28.06.1996p. Ne 254k/96-BP, BioomocmiBepxoenoi
Paou Ykpainu (BBP), 1996, Ne 30, cm. 141

2. [Ilpo suwy ocseimy. 3axon Ykpainu 6io 01.07.2014p. Ne 1556-V, Bioomocmi Bepxosnoi Paou
(BBP), 2014, Ne 37-38, cm.2004

3. Koncmumyyiiine npago Yxpainu: nasy. nocio. /M.O. Jlapuenxo. — Hiocun: euo-6o H/[Y im.. M.
T'ocona, 2012. — 307 c.

4. Ilpo ocsimy. 3axon Ykpainu 6io 23.05.1991 Ne 1060-X11, Bioomocmi Bepxoenoi Paou YPCP
(BBP), 1991, Ne 34, cm. 451

5. [Ilpo 3azaneny cepeonto oceimy. 3axon Yrpainu 6io 13.05.1999 Ne 651-XIV, Bioomocmi
Bepxosnoi Paou Yxpainu (BBP), 1999, Ne 28, cm.230
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Tenamuykaa Tamvana Banepvesna,
3a6edyrowas Kagheopou MeicOyHapoOH020 IKOHOMUUECK020 NPasd
Benopycckoeo cocydapcmeentoco s3KoHOMULECKO20 YHUBEPCUmMemA,
KaHouoam 1opuoudeckux Hayx, 0OyeHm

OCOBEHHOCTH ITPABOBOI'O CTATYCA IIOTEPIIEBLHIET'O B
AJMUHUCTPATUBHO-AEJIUKTHOM ITPOLHECCE
PECIIYBJIUKU BEJIAPYCbH

B cootrBerctBuu co ct. 4.2. IlpoleccyalnbHO-HCIIOJHUTENBHOTO KoJekca PecmyOnuku
benapych 006 agmunucTpatuBHBIX npaBoHapymmeHusx (panee — [IMKoAIl), moreprieBmuM siBasieTcs
¢duznyecKoe TUI0, KOTOPOMY aJIMUHUACTPATUBHBIM MPAaBOHAPYIICHUEM MPUYMHEHBI BPEJ KU3HU WIH
3I0POBBIO0 JTMOO MMYILIECTBEHHBIM WM MOpAIbHBIA Bpel, a TakkKe IOPUAUYECKOE JIMI0, KOTOPOMY
MPUYMHEH UMYILECTBEHHBIA BPEJ] WIIM BPE]l ACJIOBOM PEMyTallUH.

Hannast gopmynupoBka He coBceM koppekTHa. [Ipu3HaBas To, yTo 000N 4YenoBeK (BHE
3aBHCHMOCTH OT BO3pacTa, ICUXUYECKOT0 COCTOSIHHSI U MHBIX ()aKTOPOB) MOXKET OBITh MOTEPIEBIIINM
HA MOMEHT COBEpIIEHHS KaKoro-iu0o MpPOTHUBONPABHOIO JESHHUSA, MOCIEAHEee HeIb3sd Ha3BaTh
npaBoHapyuieHueM. 1 He ToNbKO MOTOMY, YTO OTCYTCTBYET MOCTAHOBJIIEHUE CYy/la UM MHOTO OpraHa
(IOJDKHOCTHOTO — JIMIIA), YHOJHOMOYEHHOrO paccMaTpuBaTth Jeina 00  aJMUHUCTPATHUBHBIX
MpaBOHAPYIUIECHUSAX, O MPU3HAHUM COBEPILIEHHOTO JESHUS TAKOBBIM, a U IMOTOMY, YTO JIUIO, €T0
COBEpIIMBILIEE, MOKET HE SBJIATHCS CYOBEKTOM IpaBOHAPYIIEHUS (B CHIIy MaJIOJIETHErO BO3pacTa,
HEBMEHSEMOCTH U mp.). TeM He MeHee, Bpeld, NPUUUHEHHBIA TaKUM JICSTHUEM, OCTAeTCsl BPENIOM, U,
CJIeIOBATENbHO, TMOTEPHEBIIMM TMPOJOIKAET OCTaBaThCsl TakuM jxe. [loaTomy Ooniee BepHBIM B
MaTepUaIbHO-TIPABOBOM CMBICIIE OYAET OmpeesieHue MOTEPIEBIIeTr0 KaK JIUIa, KOTOPOMY MPUIHMHEH
TOT WJIM UHOM BpEJl JIFOOBIM MPOTUBOIIPABHBIM JIETHUEM, a HE 0053aTeIbHO IPABOHAPYIIICHUEM.

3aKOHO/IaTEIBCTBO B MEPBYIO OYEPE/Ib CBSA3BIBACT BOSHUKHOBEHHUE BMEHSEMOCTH C BO3PACTOM.
Ecmm, cormacuo 4. 1 cr. 20 I'K, meecnmocoOHOCTh B TOJHOM O0BEME HACTYMAET MO JOCTHKEHUU



COBEpUICHHOJIETUSA, TO €CTh BOCEMHaJUaTWieTHero Bo3pacta, To cT. 4.3. KoAIl cBsa3biBaeT
BMEHSEMOCTh KaK KayeCcTBO (PU3MUECKOro JMLa C JOCTHXEHHEM 16-TH JeTHero BO3pacTa, a IIo
HEKOTOPBIM IIPaBOHAPYUIEHUSIM — ¢ 14-Tu J1€THEro Bo3pacra.

Ho st nmpennucanus KoAll kacaroTcst npH3HAKOB JIMLA, COBEPIUIMBLIETO IPOTHBOIPABHOE
nesiHue. «TepreTe» K€ OT NpaBOHAPYIIEHHWS MOXKET KaXk/blil, BHE 3aBUCHUMOCTH OT BO3pacTa U
BMEHAEMOCTH. [[pyroe neno, 4ro caMOCTOSTENIBHO OTCTaMBaTh CBOM IPHHAUIEKALINE OT POKACHUS
IIpaBa TaKo€ JIMIIO JI0 JOCTHKEHHUS OIPEIEIEHHOIO BO3pacTa HE MOXKET (B 3TOM HaXOJIUT BbIpaKECHHUE
MIOCTOSIHHAS TUJIEMMa MEXAy MPpaBo- M JE€eCIIOCOOHOCTBIO JIHUIIA).

['oBOpst 0 BO3MOXXHOCTH TNpPU3HAHUS MAJOJETHUX M HEBMEHSEMBIX JIMI[ MOTEPHEBIIUMH B
aIMUHHUCTPATUBHOM IIpOIECCe, MOAUYEPKHEM, YTO UMEHHO 1o 3Toi mpuuuHe B cT. 4.3. [IMKoAIl
TOBOPHUTCSI O HEOOXOAMMOCTH HATHYHS 3aKOHHOTO MPEICTABUTENS MAJIOJIETHETrO 100 HEBMEHSEMOTO
MIOTEPIEBIIETO.

OpnHako, Jaleko HE KaKJ0€ JMIO, HE JOCTUIIIEE OIPENEICHHOIO BO3pacTa, HE MOXKET
CaMOCTOSITEJIEHO PEAJIN30BbIBATh CBOM IIpaBa B paMKax aJIMHHHUCTPATUBHOIO IPOLECCa.

Bo-niepBbIX, 3T0 OTHOCUTCSI K HECOBEPIIEHHOJIETHUM, BCTYNHUBIIUM B Opak. CoriacHo 4. 2 CT.
20 I'K, Takue nM1ia CYUTAOTCS MOJTHOCTBIO JI€ECIIOCOOHBIMU, B TOM YHCIIE U IIPU PaCTOPKEHUH Opaka
(xpoMe ciydaeB Ipu3HaHUS Opaka HeJIEeHCTBUTENbHbIM). Kpome TOro, 3aKOHOAATENbCTBY M3BECTHA
HMaHCUNAINs HECOBEPIIEHHOJIETHETO, TO €CTh OOBABICHHE OPraHOM OINEKH M MOMEYUTEIbCTBA JINOO
pelIeHreM CyJia JIMIA, TOCTUTIIETO MECTHAIATH JIET, IOJTHOCTBIO 1eE€CTIOCOOHBIM, €CITU OH paboTaeT
10 TPYZOBOMY JIOTOBOPY, B TOM YHCJIE 10 KOHTPAKTY, WJIU C COIJIACUS POAUTENEH, YCBIHOBUTENIEH WU
MOTIEYUTEIIS 3aHUMAETCS IPEATPUHUMATENBCKON esiTeNIbHOCTBIO (cT. 26 I'K).

[Tpyu3Hanue B Tpa)<IaHCKOM MOPSAIKE HECOBEPIICHHOJETHErO MOJHOCTBIO J1€€CIIOCOOHBIM
JIOJDKHO CO3/1aBaTh €ro MOJHYI0 aJMUHUCTPATUBHO-TIPABOBYIO J1I€ECIIOCOOHOCTh, TO €CTh TAaKOE JIUIO
JOJDKHO  OCYIIECTBJISATH CBOM TMpaBa M OOS3aHHOCTM B  KauecTBe IOTEPHEBIIEr0  OT
aJIMMHHCTPATUBHOIO [TPABOHAPYLIEHHS] CAMOCTOSATEIBHO.

Bropoii kpurepuii 1eeciocOOHOCTH — 3TO BMEHSIEMOCTb, OIpeessieMasl Kak CIIOCOOHOCThb
JUIa OT/AaBaTh OTYET B CBOMX JACUCTBUSX U PYKOBOJIUTH UMH.

Hannune xaxoro-nn6o ¢u3nyeckoro HepOCTaTKa HE JOJDKHO PaclieHMBAThCS KaK OCHOBAHUE
orpaHuyeHust jaeecriocoOHoctu. Ilo cytu pgena, HaiWyMe 3aKOHHOTO MPEACTABUTENS y TaKUX
MOTEPIIEBIINX, SBISIETCS CBOEOOpPA3HBIM CIIOCOOOM pELIeHHs NpoOIeM TEeXHHYECKOro IUIaHa, HO
OTHIOJIb HE MaTepUaIbHO-TIPaBOBOTO.

JUis  aAMUHUCTPAaTMBHOTO TIpaBa Topa3o Oojiee BaXHBIM MPEJCTABISAETCS BONPOC O
BO3MO>KHOCTH FOPUJIMYECKOTO JIMIA ObITh NOTEPIEBIINM OT IPaBOHApYIIEHUs. B cOOTBETCTBHUM CO CT.
4.2. TIMKoAIl, ropuauyeckoe JMLO MPU3HACTCS IOTEPIEBIIUM, €CIU €My NPUYUHEH
MMYIIECTBEHHBIN BpEJl WIHA BpeJ €ro AEJIOBOM pernyTanuu. Tak Kak IOpUIUYECKOE JIMIO CYUTACTCS
CO3JIJaHHBIM C MOMEHTA €ro rocyAapcTBeHHOM peructpanuu (4. 2 ct. 47 I'K), To ocymiecTBiaeHue npas
B KauecCTBE MOTEPIIEBILIEr0 BO3MOXKHO TOJBKO MPU HAJIWYUM TAaKOM PErUCTpalui. DTO 03HAYAET, UTO
IOPUANYECKOE JIMIIO MOXKET CUMTAThCSl MOTEPIEBIIMM OT MPAaBOHAPYIIEHHS TOJBKO NPU HAIUYUU
rpaXJIaHCKOH MpaBocnocoOHOCTH. [IpaBOCIIOCOOHOCTH IOPUAMYECKOrO JIMIA IOHMUMAETCsl Kak
BO3MOXXHOCTb HMMEThH IIPaBa, COOTBETCTBYIOLIME LENSAM ICSITEIBHOCTH, NMPEAYCMOTPEHHBIM B €T0
YUpEAUTETbHBIX JOKYMEHTaX, M HECTH CBA3aHHbBIE C 3TOH JEATENbHOCTHbIO 00si3aHHOCTU. [Ipu 3TOM
OCYILECTBIICHHE MIPAB U 005A3aHHOCTEH IOPUANIECKOTO JIMIA BO3MOXKHO JIUIIB ONTOCPEOBAHHO — Yepes
npencraButensd. OObIYHO TaKUM NPEICTaBUTENEM SIBISETCS PYKOBOIWTENb IOPHUAMYECKOTO JIMIIA.
Onnaxo, B cuiy cT. 4.4. [IMKoAIl, TakoBBIM MOET ObITh ¥ HHOE JIMLIO MPU HAIMYUU JOBEPEHHOCTH,
0(OpPMIIEHHON B COOTBETCTBHU C 3aKOHOJATEIbCTBOM, JHOO TOKYMEHTA, YAOCTOBEPSIOIIErO €ro
ClIy’)keOHOE TOJIO)KEHHE W JAIOLIEr0 IpaBO NPEACTaBIATh HMHTEPEChl IOPUAMYECKOro Jjuna 0Oe3
noBepeHHoOcTU. [Ipu 3TOM [eHCTBUS TPENCTaBUTENs HEMOCPEACTBEHHO CO3JAl0T, HU3MEHSIIOT U
NPEeKpallaloT MpaBa U O0S3aHHOCTH MpPEJCTaBiIsieMOro (T.e. COOCTBEHHO MOTEPIIEBLIETO
FOPUUIECKOTO JIUIIA).

Ha ocHOBaHMM BBIIEN3TI0KEHHOTO MOYKHO CHIE€aTh CIEAYIOLUINE BBIBOIDIL:

1) Ilox notepneBmIMM B MaTepUaIbHO-IIPABOBOM CMBICIIE CIIEAYET MOHUMATD JIUI0, KOTOPOMY
OpPUYMHEH TOT WJIM WHOW Bpea JIOOBIM NPOTHBONPABHBIM JIeSTHHMEM, a He 00s13aTeIbHO
[IpaBOHAPYLICHUEM.



2) JlocTiKeHne TUIIOM BO3PAcTa aIMUHHACTPATHBHON OTBETCTBEHHOCTH JIMOO MPU3HAHUE €T0 B
TPOKAAHCKOM  HOPSIKE MOJHOCTHIO  JEECIOCOOHBIM  JIOJDKHO — CO3[aBaTh  €ro  IOJIHYIO
aIMHHUCTPATUBHO-TIPABOBYIO JI€€CIIOCOOHOCTh, TO €CTh TaKOE€ JIUIO JOJDKHO OCYLIECTBIATh CBOU
npaBa ¥ OOS3aHHOCTM B KayecTBE IMOTEPIEBIIETO OT aJAMUHHUCTPATHBHOTO IPABOHAPYILCHUS
CaMOCTOSITEIIHO.

3) He nomkHO pacueHHBaTbCS Kak OCHOBAaHHE OTPAaHMYCHHUS aIMHUHHCTPATHBHOM
neecrnocoOHOCTH Kakon-nbo (usnueckuiit HemoctaTok. CriocoOoM pemeHust mpodaeM TEXHHUECKOTO
wiaHa (HO HE MaTepHalbHO-TIPABOBOTO) y TAaKHX IOTEPIEBLIMX SBISETCS HAJIM4YHE 3aKOHHOTO
MIPEJICTaBUTEIIS.

4) FOpuandeckoe U0 MOXKET CYUTATHCS MOTEPIIECBIIUM OT MPABOHAPYIICHHUS TOJIBKO IIPH
HAJIMYUU TPAKIAHCKON MPaBOCIIOCOOHOCTH.

Hlaoynesuu Ceemnana Hukonaesna,
cmapwuil npenodasamensd Kagheopvl meopuu U UCMOPUU 20Cyoapcmea u npasa Akademuu
ynpasnenus npu lIpezudenme Pecnyonuxu benapyco

HOPMATHUBHASA 3HAYUMOCTDb KOHCTUTYHUOHHBIX ITPAB U CBOBO/]
JUYHOCTHUB C®EPE IOPUIUYECKON OTBETCTBEHHOCTH 'OCYJAPCTBA

[Tpu uccnenoBanuu npoOIEeMbl IOPUIUIECKONH OTBETCTBEHHOCTH TOCYIapCTBa 3a HApYIIEHUE
KOHCTUTYLMOHHBIX TPaB U CBOOOJ JMYHOCTH HEOOXOAWMO OOpaTHTh BHMMaHHE Ha TO, YTO B
YaCTHOM Cllydae pedb BeJAETCS 00 OTBETCTBEHHOCTH TOCYAApPCTBA 33 HapyIlEHHEe KOHCTUTYLIMOHHBIX
npaB M CBOOOJ TpaxJaHWHA, a B LEJOM, 00 OTBETCTBEHHOCTH TOCYJapCTBa 3a HapylleHUe
KOHCTUTYLMOHHBIX MPaB U CBOOO JTMYHOCTH. 3aMETUM, YTO yIIepO, KOTOPbII MOXKET ObITh MPUUHMHEH
nmpaBaM M cBOOOJAaM JIMYHOCTH JeiicTBUeM (Oe3[eiicTBMEM) ToCyAapCTBEHHBIX OpPraHOB M
JOJDKHOCTHBIX JIMII HOCHUT BCEOOBEMIIIOIIMH XapakTep IO CPaBHEHUIO C TEMH MOCIEICTBUSIMU,
KOTOpBIE BO3HUKAIOT Y TpakJlaHWHA KaK CyObeKTa OonpeAe€HHBIX PaBOBbIX OTHOIICHUH.

M3BeCTHO, YTO MOHATHE «JIMYHOCTH» BOUpAET B ceOs MOHATHUS «TPAKIAHUH» U «UYEIOBEK),
oObenuHsisA, TakuM oOpa3oM, B ce0e Kak OOIEeCTBEHHBIC, MOJUTUYECKHE CBSI3U YENOBEKa C
rocylapCTBOM, TaK M €ro €CTeCTBEHHble cBOHCTBa.l'A. BacuieBuu oTMedaeT, 4TO «YEJIOBEK
SBJIIETCS. OCHOBHBIM CYOBEKTOM KOHCTUTYIIMOHHO-TIPABOBBIX OTHOLIEHWH, MPH ATOM HE HMEET
3HA4YeHus1, 00J1aJaeT OH IPAXKAAHCTBOM, SABISETCS MHOCTPAHIIEM HJIM JIMIIOM 0e3 rpaxaaHcTBay [1; c.
10].IIpu >TOM HECOMHEHHBIM SIBISETCS TOT (PAKT, YTO TOHATHUE YEJIOBEUECKOM JIMYHOCTU HE
OXBAaTBIBACTCS MOHATHAMH «YEJIOBEK», «TPAXAAHWH» WIN «IOJAAHHBII. JINUHOCTH OJIMLETBOPSET
COOOMETMHCTBO COLMANBHO 3HAYUMBIX W OMOCOIMAIbHBIX CBOMCTB 4YeJIOBEKa KaK WHAMBUAYYMA,
IPOSBISAIOIIMXCSA B IOJUTHKO-TIPABOBBIX CBA3SIX, W  BOCHPOM3BOAUT CBOM KauyeCTBEHHBIC
XapaKTepUCTUKU,IpaBa U CBOOOJBI, Ojarojaps HX IMPaBOBOMY CAaHKIMOHHPOBAaHMIO. JlaHHOE
MOJIOKEHUE OTPAKEHO M B KOHCTUTYLMOHHOM 3aKkoHojaTenbcTBe PecmyOnmuku benapyce, rne as
0003HAUYEHUA WHIUBUIyyMa YIOTPEOISIOTCS pa3Hble CJI0OBAa U TEPMMHBI: YEJIOBEK, JHMYHOCTD,
IPaKJaHUH, KaXKIbIM U JIp.

[TpaBoBOE MONOXKEHHUE JIUYHOCTU OIMPENESAETCS] KOHCTUTYMOHHBIMU MIPUHIMIIAMH, OJHUM U3
KOTOPBIX BBICTYNAET COBOKYNHOCTb IPHHAUICKAIIMX YEJIOBEKY OT POKIEHHUS OCHOBHBIX IPaB U
cBo0OA W uX rapaHTuH. VIMEHHO ASTM mpaBa omnpeaensoT cdepy HHAUBHIYAIbHONH aBTOHOMHHU
JMYHOCTH,B KOTOPYIO TOCYIapCTBO HE BIIPaBe BTOprarbcs 0€3 3aKOHHBIX K TOMY OCHOBAaHO, OHHU
3aKpeIUISIOT B3aUMHBIE 00s3aTENIbCTBA rOCyAapcTBa M rpakJaHuMHa.B cBoio odepeab rapaHTHs
HENPUKOCHOBEHHOCTH  IpaB  JUYHOCTH  3aKJIIOYAETCS B YCTAaHOBJIEHUUM  TOCYAApCTBOM
OTBETCTBEHHOCTH T'OCYAApCTBEHHBIX OpPraHOB H JOJDKHOCTHBIX JIMII 3a HapylleHHe JTHX
KOHCTUTYLUMOHHBIX npaB. Kak BepHo ormeuaer M.I'. KaTenbHUKOB, «Ha ypOBHE KOHCTUTYLIMOHHOTO
cTaTyca Kak OOIIe3aKpenuTeIbHON KaTeropud OCHOBHBIE TpaBa M CBOOOIBI MPOSIBISIOT ce0s HE
MPOCTO KaK OTAEJbHBIE TPABOBBIE BOSMOXKHOCTH, UMEIOIME OTHOCUTEIBHO 000CO0JIEHHOE 3HAUCHHE,
HO OOHapy)XMBAalOT CBOI0 HOPMATHUBHYIO 3HAYMMOCTb, B TOM 4YHCII€ W KaK €AMHBIA KOMILIEKC



MPABOBBIX BO3MOXKHOCTEH, OIpenessiouil paBeHCTBO MPABOBOTO OBITHA TpakIaH, Kak
peanu3yroUMiCs OCHOBOMOJIAralONIMI MPUHIIMI UX B3aUMOOTHOIIIEHUH ¢ TOCynapcTBom» [2;c. 8].

[IpoBosrmacuB  Pecnybnuky bemapych  colMalibHBIM W TPaBOBBIM — T'OCYIapCTBOM,
Kouctutynust ¢akTtudeckd BO3JIOXKHUIA Ha OEIOPYCCKOE TOCYIapcTBO B OTHOLICHUH KaKJOM
JUYHOCTH O0S3aHHOCTH MO0 OOECTICUCHHUI0, TAPAHTUHN U 3aAIIUTE Psa MPaB U CBOOO TUYHOCTH, B TOM
quclie TPaBOBYIO OOS3aHHOCTh MO KOMIIGHCAIMH YyiiepOa, MPUYMHEHHOTO TMpaBaM U CBOOOAAM
JUYHOCTU JAEUCTBUAMHM (O€3eHCTBUEM) TOCYAAPCTBEHHBIX OPraHOB U UX JOJDKHOCTHBIX JiKIl. B psie
crareii Konctutynuuu Pecnybnmuku bemapych npuHIMN yBakeHHs MpaB W CBOOOJ JHYHOCTU
BBICTYIIAET B KaUeCTBE BBICIICH IIEHHOCTH | IIeNIM 00IIecTBa U rocyaapcTsa (cr.ct. 2, 21, 59)[3]. [Ipu
yeM B 4. 2 cT. 21 Koncrurymuu PecnyOnukm bemapych ykazaHo, 9TO TOCYIapCTBO OOsI3yeTCs
obecrnieunBaTh BCE MpaBa U CBOOOJIBI TUYHOCTH, COOTBETCTBYIOIINE OOIICTPU3HAHHBIM MPUHITUTIAM U
HOpMaM MEXIYyHapOJHOTO MpaBa, KOTOpPbIE BHIPAOOTaHBI U MPU3HAHBI YEJIOBEYECKUM COOOIIECTBOM,
3aKpeIUIEHHbIC HAIMOHAIBHBIM U MEXIYHapOJIHBIM 3aKOHOJATENBCTBOM, TO €CTh 0€3 KaKuX-JTH0o
OTpaHUYCHUI.

Ortcronia ciieyeT, 4To MpaBOBbIE OTHOIIEHUS IOPUANUYECKON OTBETCTBEHHOCTH TOCYIapCTBa 3a
HapylIeHHe KOHCTUTYIIMOHHBIX TMpaB U CBOOOJ JIMYHOCTH BO3HHUKAIOT B IIHPOKOM CMBICIE TEpen
JUYHOCTHIOC COBOKYITHOCTBIO €€ MpaB M CBOOOJA, OOECredeHWe W TapaHTUS KOTOPBIX SIBIISETCS
KOHCTHUTYIIHOHHON OO0S3aHHOCTBIO TOCYJapCTBa, UYTO OOYCIOBIEHO JOTHMKOM KOHCTHUTYHHOHHBIX
nosioxxeHui. B cBor0 odepenb Kaxaast IMYHOCTh MOCPEICTBOM MHCTUTYTA IPAXKJAHCTBA ITPABOMOYHA
UMETh TPUTA3aHHUS K TOCYAAapCTBY MO TMOBOJY HApYyIICHHS €€ KOHCTUTYLHOHHBIX TpaB H
cBoboa.Crienyer cornmacuthesi ¢ b.C. D03eeBbIM, OTMETHBIIMM, YTO «HAIWYHEC Y WHIUBUAA
rapaHTUPOBAHHBIX MpaB U CBOOOJ TMpeBpallaeT €ro B PaBHOMPABHOIO MapTHEpa TOCYAapCTBa,
CIIOCOOHOTO TMPEABSABIATh K TMOCIAEAHEMY TIPABOBBIE MPUTA3aHUS, OOOCHOBAHHOCTh KOTOPBIX
YCTaHABIMBAaET CyA, M TEM CaMbIM CIIOCOOCTBYET YTBEP)KIEHHUIO 3aKOHHOCTH B JI€ATEIHHOCTHU
rocyaapcta» [4; ¢.58]. [lomaraeM, 4To MpU MOCTPOSHUH COBPEMEHHOW KOHCTUTYIIMOHHO-TIPABOBOM
MOJEJIM UHCTUTYTA IOPUINYECKON OTBETCTBEHHOCTH T'OCYAApCTBa 32 HAPYIIEHUE KOHCTHUTYLHOHHBIX
mpaB ¥ CBOOOJI TMYHOCTH yTOYHEHHUE CyOBEKTa, Mepes] KOTOPhIM OTBETCTBEHHO TOCYIapCTBO CTPOTO
o0si3atenbHO. Takoil MOaX0 ] MO3BOJSET ONMPEAETUTh chepy U TPAaHUIIBl IPUMEHEHHS FOPUTUIECKON
OTBETCTBEHHOCTH TOCYyJIapCTBa, BUIBI U TPOLEIYypY €€ peaau3alud, 9YTO CIOCOOCTBYET
BCECTOPOHHEMY aHAIIN3Y COJEP>KaHUS POOIEMBI.
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BIIJIUB MIZKHAPOTHUX JJOI'OBOPIB HA KOHCTUTYIIMHE 3AKOHOJIABCTBO
YKPAIHHA

KirouoBi cjioBa: MKHApOAHHE JOTOBIp SK JDKEPENO KOHCTUTYIIHHOTO IpaBa, iHTErparlist
KOHCTUTYLIHHOTO 3aKOHO/JABCTBA.

Jnst po3risiy AaHOTO TIMTAHHS HEOOXITHO pO3IVITHYTH BU3HAYCHHS MDKHAPOIHOTO JIOTOBOPY.
Oco0mMBOi aKTyaJTbHOCTI TIMTAHHS BIUTMBY MDKHAPOIHUX JIOTOBOPIB HAOYBAE B CydaCHHH TIEPiOJT €BPOIIECHCHKOT
iHTerpanii YKpaiHu. TOCIiPKEHHS JJAHOTO SIBUIIA MAE K TEOPETUKO-METOJIOJIOTIYHE TaK 1 IPAKTUYHE 3HAYCHHSI.

Ha nymxy M.O. baiiMmypaTtoBa, MbKHApOHHI JOTOBIp — II€ SIBHO BHpPa)KEHA Yroja Jep)KaBaMH Ud
IHIIMMK  Cy0'€KTaMM MDKHApOJHOTO TIpaBa, YKJIaJieHa 3 TMTaHb, 10 Mae Uil HUX CHUTGHUIA 1HTEpec Ta
MOKJTMKAaHA PEryJTIOBATH iX B3a€MOBITHOCHHH IIUTSIXOM CTBOPEHHS B3aEMHHX TPaB Ta 000B's13kiB [1].

Amnanizytoun ctaTTio 2 BieHChKOi KOHBEHIIIT Ipo MpaBo MiXKHAPOJAHUX TOTOBOPIB 1969 poky,
IO PEeryyiioe€ YKIaJaHHS 1 BUKOHAHHS MIXHAPOJHUX JOTOBOPIB MK JAepKaBaMu, — MIXKHapOTHUMN
JOTOBIp € MIXKHAPOIHOIO YroJI010, IO YKJIaJeHa MK JepKaBaMH B TUCbMOBIiH (opMi i peryIroeTbes
MDKHApOJAHUM TPaBOM, HE3aJIeXKHO BiJl TOTO, Y MICTUTHCS Taka yrojaa B OJHOMY JOKYMEHTI, Y IBOX
YW JICKUTBKOX TIOB'I3aHUX MIDK COOOI0 JOKYMEHTaxX, a TaKOX HE3aJIekKHO BiJ i KOHKPETHOTO
HaiimMmeHyBaHHS [2].

SAxmo mnocwriatuck Ha crattio 9 Kodcturymii VipaiHw, MOXHAa CTBEpDKYBaTH, IO
MDKHApPOJHI IOTOBOpU YKpaiHu, 3rojila Ha 0OOB'S3KOBICTh AKUX U1 YKpalHH HajJaHa MapiiaMeHTOM
(BepxoBHoto Panoro Ykpainu), € Cki1aJI0BOI0 YaCTHHOIO HAI[IOHAIBHOTO 3aKOHOABCTBa YKpainu [3].

ToMmy HOpMa, 3a BEJIMKHUM paxyHKOM, CIYXKUTb OI[IHHHUM KpPHUTEpIEM MiSJIBHOCTI B
MDbKIepKaBHIN cdepi.

Buxozsum 3 Teopii nmpaBa, HOpMH MDKHApPOTHOTO JIOTOBOPY € YHIBepcalbHUMU HopMamu. 3okpema I. L.
Jlykammyk, BBaka€ Taki HOPMHM HOpPMaMH 3arajbHOrO MDKHApPOIHOTO TpaBa, OOOB'S3KOBMMH IS BCIX HOTO
cyO'exTiB [4].

Ha Binminy Bin momepennboro, H. M. VibsHoBa BBakae, 10 B 1eaji HOPMH 3arajJbHOIO
MDKHAPOIHOTO TpaBa JIMILE MparHyTh 10 yHiBepcalbHOCTL. OJHAK Yy pealbHOMY MDKHApPOIHOMY JKUTTI Ha
LUIAXY LbOrO IMPAarHeHHs ICHYIOTh PI3HI MEPEHIKOM 1, SIK MOKa3ye MpaKTHKa, MpO MOBHY YHIBEPCATbHICTH
MO>KHA TOBOPUTH TUTHKH JI0 YACTUHH HOPM MIKHAPOJTHOTO pasa [5].

Binomuii ropuct-mixkaapogauk ®. ®@. Maprenc nucas: «IlincTaBoio IOpUIUIHUX HOPM, IO
BHU3HAUYAIOTh MDKHAPOJHI BIJHOCHUHU, CIYXUTh €JUHE YCBIJOMJICHHS ILMBLII30BaHUMHU JIep:KaBaMH
HEOOX1THOCTI MIXKHAPOIHOTO MPAaBOBOTO MOPSAAKY 1 100pOBUIbHA TXHS 3r0J1a, 1110 BUIUIMBAE 3BIJCH, HA
BHU3HAHHS KOTO 00OB'I3KOBOCTI» [6].

BkaziBka Ha Taki HOpMH, 1110 MAIOTh 3arajlbHOBU3HAHICTh 1 YHIBEPCATIBHICTb, 1110 MICTUTBCS Y CTarTTi 18
Koncrurynii Ykpainu, marBepmkye NPUXWIbHICTb Jep>KaBU BCTAHOBJIEHHSAM MDKHApPOJHO-TIPABOBOI Teopii 1
TPAKTUKH.

Tak, yactina 1 crarti 9 KoHctutyiii YkpaiHu 3aKpiIuiioe, 10 YMHHI MDKHAPO/IHI JIOTOBOPH, 3rojia Ha
O0OB'SI3KOBICTh  IKUX I YKpainu HamaHo BepxoBHoro Pamoro VYkpaiHM, € 4YacTHHOIO HAalllOHATLHOTO
3aKOHO/IAaBCTBa YKpainu [2].

Omxe, TUTBKH TApJIaMEHT BUCTYMAE SIK CYO'€KT, IO J1a€ 3a JOTOMOTOK0 TIEBHUX TMPOIIECYUTHHUX [T
3rofly Ha OOOB'S3KOBICTH MDKHApPOIHOTO JOroBOpY I JiepkaBu. Taki moBHOBakeHHs BepxoBHoi Pamm
VYkpainn mependadeni y myHkTi 32 crarri 85 Kouctwryii YkpaiHu, 1€ 3aKpirieHO, TTOBHOBaYKEHHSI
[TapnameHTy 1po HaJIaHHS TAKOI 3T Ha OOOB'SI3KOBICTH MDKHAPOIHUX JIOTOBOPIB YKpaiHH Ta X JICHOHCALIIO
3a JIOMOMOTOFO MPUIHATTS 3aKOHY[2].

BaxiuBuM KpOKOM 10 €BpOINEHCHKOI 1HTerpauii Ta iMIUIEMEHTalii YKpaiHChKOTO
3aKOHO/IABCTBA € MminucaHHs YkpaiHoto y 1995 poui nepen Bcrynom 1o Paau €8ponu €Bponeiicbkoi
KOHBEHIII1 PO 3aXUCT MpaB TIOJUHU i OCHOBOIOIOKHUX cB0OOA 1950 poky, a moTiM, BIAMOBIIHO, 1 i1
patudikaris [7]. Oqaum 13 monoxkeHb 1i€i Konsentii (cT. 46) € BU3HAHHS JIEPKABOIO-YUACHUIICIO
IOPUCAUKIIT €BpOIENHCHKOro CyIy Mo mpasax moauuu (nam - €CILI).

BignosigHo mo crarri 19 3akony VYkpaiam «IIpo wMikHapomHi mgoroBopw YKpaiHu»
nepeadavyeHo, «IKII0 MIDKXHAPOJHUM JOTOBOPOM YKpaiHU , IKWIl HAOpaB UMHHOCTI B yCTAHOBJICHOMY
MOPSAJKY, BCTAHOBJICHO 1HINI MpaBHJia, HOK Ti, 0 nepeadadeHi y BIAMOBITHOMY aKTi 3aKOHO/IaBCTBA



VYkpainu, To 3aCTOCOBYIOTHCS ITpaBUjIa MiKHAPOTHOTO AOTOBOPY» [8].

VYkpainoto Oyyio MpUAHATUI CIIELiaIbHUNA 3aKOH 11010 3000B’s13aHb CBOEYACHOTO BUKOHAHHS
€CIUI[9].

Inme nwTaHHA, MmO piBEHb BUKOHAaHHA YKpaiHoto pimenbs €CIIJI  3anumaerbes
He3aToBUIBHUM. A YKpaiHa 3aluIIaeThes cepell JiaepiB 3 KirbkocTi mo30BiB o0 €CIL

TakuMm 4MHOM, PIIIEHHS JAHOTO MIXHAPOJHOTO CYAY, II0 HOCSATh MPELEACHTHUN XapakTep, €
00OB'SI3KOBUMH 11 YKpAiHH 1 CKJIaJal0Th HEBI'€MHY YaCTHHY ii HAI[lOHAIBHOTO KOHCTUTYIIITHOTO
3akoHogaBcTBa [10].

Crin 3ragatu i BinnosinHe no pimenns Koncruryniitnoro Cyny Ykpainu Big 12 numnas 2000
poky Ne 9-pm, B sskoMy OyJi0 po3TiyMadyeHo, 10 CTal04YMd YaCTHMHOIO HAI[lOHAJFHOTO 3aKOHOJABCTBA,
MDKHApOHI JIOTOBOPU 3HAXOIATh CHJIY MOTOYHHMX 3aKOHIB, OO 3a CBOEIO MPABOBOIO MPHUPOJIOI0 HE
BIJIPI3HAIOTHCA Bij ocTtaHHIX [11].

VY gactuni 2 crarti 9 Koncturymii Ykpaiau 3akpimTioeTbcss MeXaHi3M, Mo (aKTHIHO OJIOKYE
JOMYCK MIDKHApOJHUX JOTOBOPIB Yy TMpPaBOBY CHUCTEMY YKpaiHH, SKIIO BOHU cynepeyaTb ii
Koncrutyuii. Bin nossirae B anpiopHiii 3a00poHi Ha yKJIaJaHHS MIKHApOAHOTO JoroBopy. OqHaK s
3a00pOHa HOCUThH albTEPHATHBHHUI XapakTep 1 Moxke OyTH 3HATA, sKu0 B KoHcTuTymito YkpaiHu
OyIyTh BIIPOBA/KCHI BIAMOBIIHI 3MiHU[2].

TakuM 4YHUHOM, MOXHa CTBEP/KYBAaTH CYTTEBHH BIUIMB MDKHApOAHHMX JOTOBOpIB Ha
KOHCTHUTYI[IfHE 3aKOHOJABCTBO, HABITh HE 3BaKAal0YM HA II€BHI CKJIATHOCTI Yy TIpolleci Horo
MPUMHATTSA, BIOPOBAIKEHHS Ta 3aCTOCYBAaHHS. CYTTEBOTO 3HAYEHHS Ta PO3BUTKY IIei mporec HaOyB
micis mianucanaa Ykpainoro Yroau mpo Acomiamiro 3 €BponeiickkuM Coro30M.
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TPYJOBE ITPABO

IMPABO COLIAJIBHOI'O 3ABE3IIEYEHHA

Anopywiko Anna Bonooumupisna,
doyenm Kageopu mpyoo802o, 3eMelbHO20 Ma 20CNO0APCLKO20 NPABa
Xmenvruybkoeo yHisepcumemy ynpasiiHua ma npasa,
Kanouoam 1opuoudHuUxX HayK, OOYeHm

CIIIPHI ACHHEKTH IIPABOBOI ITPUPO/IN «BAJIAHCY IHTEPECIB»

OCTiNBKU Yy TPYIOBOMY TIpaBi Ta 3aKOHOJABCTBI HE PO3KPUBABCS 3MICT MOHSATTS «OamaHC
1HTEPECIB», OCKUIBPKH Y HAyIll CKJIAJTUCS HEOAHO3HAYHI MOTPAKTyBaHHS WOTO MpaBoBOi mpupoau. Ha
aymky C.1O. Tonosinoi, E.H. Hypramiesoi [1, c.12; 2] «baynaHc iHTepeciB» € 3aBIaHHIM TPYIOBOTO
3aKkoHO/AaBcTBa. YiTKEe 1 KOHKpPETHE JIerajbHE 3aKpIIUIEHHS 3aBJlaHb TPYIOBOTO 3aKOHO/AABCTBA
O3Hauae, BOHU MAIOTh IUIKOM peaIbHUN XapakTep 1 MiUIAraTh 0e3mocepeIHhOMY BUKOHAHHIO Yepes
MPaBOBI HOPMH 3 OAHIEIO LIJUTIO: MOCITTH KOHKpeTHOI MeTH. Y cT. 1 K3nll Ykpaiau ne - Bucokuii
piBEeHb YMOB IIpalli, BCEMipHa OXOpOHa TPYIOBHX IpaB mpauiBHUKIB [3], a y cr. 1 mpoekty TK
VYkpaiHnu, - BCTAaHOBJIEHHS IpaB Ta OOOB’SI3KIB CyO’ €KTIB TPYIOBUX IMPABOBIIHOCHH, 3a0€3MEUYECHHS
3aXUCTy IHTEpeciB MpaliBHHUKIB Ta poOoromaBiiB [4]. Merta TpymoBoro koaekcy (HakTHUHO €
porpamMa-MakCHMyM, BCTAHOBJICHA 3aKOHOABIIEM, Y TOM Yac SK JJIA 1i JOCATHEHHS MAalOTh iICHYBaTH
TaKTU4YHI 3aBJJaHHsI, CBOTO POy MiHI-I[JIl 32 paXyHOK SIKHX 1 BITOYBa€TbCs peaizallisi KIHIEBOi METH.
Cnin 3BepHYTH yBary Ha CHHXPOHI3AIlII0 ITUX JBOX IMOHATH 1 HE OTOTOXHIOBATH 1X, OCKUIHKU II€ HE
BIJIMIOBIJaTUME Hi 3MICTy OCHOBHOro TpyJ0BOro 3akoHY, Hi iX OHTOJIOTIYHOMY PO3YMIHHIO, SIKE€ MU
MOJKEMO TOYEPITHYTH Y TIYMAaYHOMY CJIOBHUKY YKPaiHCBKOI MOBH, B SIKOMY ITiJl TEPMIHOM «METa»
PO3YMIETHCS «T€, 0 YOTO XTOCh MparHe, 4oro Xo4e JOCATTH; ik, mian" [5, ¢.520], a "3aBnanus" —
e "Hamepell BU3HAYCHHH, 3aIUTAaHOBAHWU Ji1 BUKOHAHHS oOcar pobotu cmpasa" [5, ¢.284]. Meta
KOHKPETU3Y€eThCSl B O€3MOCEepEe/IHIX 3aBJAHHAX 1 MOXKe OyTH JOCATHYTa JMIIE y pe3yibTari ix
HAJIC)KHOTO BUKOHAHHSA. TakuM 4YHHOM, 3aBJaHHS TPYJOBOIO 3aKOHOJIABCTBA € OPIEHTYIOUHM
COLllaTbHUM 3ac000M peami3aiii Woro MeTd Ta OOyMOBJICHI Her. BOHM MOKIMKaHI  COIMIaNbHO
MapKyBaTH 1 y3acaJHIOBATH MEXI1 /il 1 OCHOBHI HalpsSIMKH PO3BUTKY IIPABOBUX HOPM Yy cepi mparii.
Bonwu 371e611b110r0 BiAMOBIIAI0TH HA 3aMUTAHHSA 10?7 1 THM CAMHM BCTAHOBJIIOIOTH COIiaJIbHI PAMKH i
MEXI JJi1 HOPMAaTUBHHX PETYJIATOPIB CHCTEMH. 3aBAaHHS BUKOHYIOTb B OCHOBHOMY (DYHKIIIIO
YCBIIOMJICHUX 1 KOHKpeTHHX HamipiB. ColialbHO-€KOHOMIYHO BMOTHBOBAaHHMI XapakTep 3aBJaHb
TPYIOBOTO 3aKOHOJIABCTBA O3HA4a€, 10 BOHU IIUJIKOM peajbHI Ta 3M1MCHEHHI, OCKIIbKH 3a0e3IeueHi
npaBoBHUMH 3acobamu  peamizamii. Came Taki SKOCTI 3aBJaHb TPYAOBOTO 3aKOHOJABCTBA SIK
KOHKPETHICTh Ta pPEajbHICTh BUKOHAHHS CTBOPIOIOTH HEOOX1THI YMOBH IS iX MEPEBIPKH 1 KOHTPOITIO.
Tomy MeTa TpyIOBOTO 3aKOHOAABCTBA KOHKPETU3YETHCS 3aBIAaHHSMHU, $KI MOXYTh OyTH SIK
MEePIIOYEPTOBUMH, TaK 1 JIPYTrOPSIAHUMH, CHUCTEMHHMH Ta YHIBEPCAIbHUMH, TEpeXigHUMHU abo



MOCTIMHUMHU TOIIO. 3aBAaHHs, sKi (QopMymoloThest y TpymoBomMy Kojaekci YKpaiHM MarmTh OyTH
OCHOBHUMH, 0a30BUMHU, HOPMAaTHUBHO 3aKpIIJICHUMHU 3aCO0M JOCATHEHHS TPYIONpaBOBOi MeTH. 3a
CBOIM (PYHKIIOHAJBHUM 3MICTOM B TPOILECI NMPABOBOTO PETYIIOBAHHS TPYAOBUX BiJIHOCHH TPYIOBE
3aKOHO/IABCTBO MOKJIMKAaHE BHUPINIYBATH COLIaJbHI Ta BUPOOHMYI 3aBIaHHS. Y CBOIO UEpry CHHTE3
[IUX 3aBAaHb MPHUPOJHO OMOCEPEIKOBAHMM COLIAILHUM MPHU3HAYCHHAM Taly3i 1 € HEOBTOPHUM Ta
cnenu(ivyHUM MPaBOBUM IPOSBOM Horo peanizaiii. Takum 4MHOM, 3 FOPUIUYHOT TOUKH 30py MeTa U
3apnanag K3nll maroTh BU3HAUaTHCA Yepe3 TaKy MpPaBOBY KOHCTPYKINIO SK «3aXUCT iHTEpECiB», a HE
«banaHc iHTepeciB». BpaxoByroum BUKIIAJeHE, MU IIIKOM TiaTpumyeMo A.M. JlymHikoBa Ta M.B.
JIymHikoBY y TOMY, IO 3HaXOJDKEHHs 1 (ikcallis 0anaHcy iHTepeciB MpamiBHUKIB 1 poOOTOAABIIB 3
ypaxyBaHHSM IHTEpECiB Jep>KaBH, ajieé 3 MPIOPUTETOM 3aXUCTy NpaB 1 1HTEpECiB MpalliBHHUKA, SK
€KOHOMIYHO OUTBIN CIIA0KOI CTOPOHHW € COIIAJbHUM TMPU3HAYSHHSIM TPYyI0oBOro mpama [6, ¢.359].
SIKII0 MOTpaKTyBaTH MPU3HAUEHHS TPYIOBOIO MpaBa Yepe3 HOro CyTHICTh, CYTh SIKy BOHO TOKJIUKAaHEe
BiJIirpaBaTl y CYCHUIBHOMY JKHTTI Ta METY, sika Ma€ OyTH JOCSITHEHAa Y pe3yJbTaTi MpPaBOBOTO
pEryIoBaHHs, - TO JIHCHO, HOTO MPIOPUTETHE MPU3HAYEHHS, OCOOIUBO 3 ICTOPUYHOI TOUKH 30DPY, —
colliajgbHe, CEHC SIKOTO Y 3aXHCTI IHTePECIB MpaIiBHUKA, HE3aJeKHO BiJ TOTO, sIKO1 ()OPMHU BIIACHOCTI,
BHJIy JISUTBHOCTI Ta Tally3€BOi HAJIEKHOCTI poOoToaaBIs. Ta mob BiAMOBIaTH CBOEMY MPU3HAYCHHIO,
BUMIPABIATH HOTrO CEHC, HOPMHU TPYAOBOTO MpaBa, 33Ul JOCSITHEHHsS BHUIIOTO ifeany, MaroTb
B1JI0OpakaTy OpraHivyHE B3aEMONPOHUKHEHHSI, B3a€EMOBILJIUB IHTEPECIB 1HIINUX Cy0’ €KTIB.

Takox y uniTepaTypi NpOMOHYEThCS «ONTHMAJIbHE MOEIHAHHS I1HTEPECIB CTOpIH TPYIOBHUX
BIJIHOCHH Ta JIep’)KaBW» BBAXKATU CIEIIAIBHO-IOPUINYHOIO (DYHKITIEIO TPYIOBOTO Tpasa [7, c.184]. V
3B’SI3KY 3 IIMM, JIeSKi HAyKOBIII TPYHTYIOUUCH Ha Te3l, 0 iHTepecH BU3HAYAIOTh (YHKIIi TPYIOBOTO
mpaBa, BWJAUIAIOTH (YHKI0O 3a0e3MeueHHs iHTepeciB poOoTomaBIsd 1 (YHKIIO 3a0e3rmeyueHHs
iHTepeciB mpariBHuKa [8, c.6]. Bimomo, mo mig ¢yHKLIiIMUA TPYAOBOTO MpaBa pO3yMIIOThCS OCHOBHI
HampsIMKU [IPABOBOTO PETYJIOBAHHS CYCHUIBHUX BIIHOCHH 3 MPHUBOJY 3aCTOCYBaHHs HaliMaHOI Mpalli.
Buninennst QyHKi#, sKi € cHemiaJbHUMU U1 TPYJOBOro IpaBa (TOOTO IMaHEHTHO BJIACTUBUMHU),
OKpIM 3aXHMCHOI Ta BUPOOHHUOI, BIAMOBIIHO MOTpeOye HAyKOBOTO OOTPYHTYBaHHS HOBUX KPHUTEpIiB
kjacudikaiii, HOBHUX HANpsSMKIB IPaBOBOIO pETyJIOBaHHS TPYIOBUX BigHOCHH. [Ipu wnpomy
JOCIHITHUKaM HEOOXiZIHO BCTAHOBUTH SIK, SIKUM IUIIXOM MAae€ 3/A1HCHIOBATHCS PO3BUTOK TPYIOBOI'O
IpaBa, KOJIM caMa KOHCTPYKIis «OalaHC IHTEPECIB» € TUHAMIYHOIO, MiJBapiaHTHOIO 3MiHaM. Ilo3a
TUM TOTpeOye BHUpilIEHHS NpoOieMa KOHTEKCTY, SKa IMOoJsArae y ToMy, LI00 3HAWTH eTaloH,
COIIAJIbHO-BUPOOHUYY MATPHUINI0 «OalaHCy», «PIBHOBarm», SIKMM OW MICTUB y €001 HE3MIHHUI
«3aKOHHUH 1HTEpeC», 1110 HE € MOKIMBO, OCKUIbKH (YHKIIIS - 1le OCHOBHUM, YITKUH IIJISIX PO3BUTKY, a
OajaHCyBaHHS, YpPIBHOB)XYBaHHS — II€ BCTAHOBICHHS KOPEIAILIA MK €JIeMEHTaMHU CHUCTEMHU
TPYAOBOTO MpaBa, MiX 00’ €KTUBHUMHU 3MiHAMM TPYIOBOI'O 3aKOHO/JABCTBA, L0 CIIOCTEPIraTUMYThCS.
Briacue, npoTHIIeKHICTD 1 BOAHOYAC HEPO3PHUBHA €HICTH BUPOOHUYOT 1 3aXMCHOT (DYHKIIIT, a O3asK 1
ix 30anaHcoBaHa peaiizallis, - € JPKEPEJIOM PEryJIoBaHHS Ta PO3BUTKY TPYJOBUX BifHOCUH. [IpoTe €
OYEBHJIHUM, 110 B OCHOBY 3aIllPONOHOBAHUX BHIIE (YHKIIM TPYIOBOTO MpaBa, JOCIITHUKAMHU OyIIO
MOKJIQJICHO HE HOBUHM HampsM, NUIIX HPAaBOBOIO PETYNIOBaHHS, a CHUHTE3 KIACHMYHUX (QYHKLIN
TPYZOBOIO IpaBa, Kl TPAKTYIOThCS MiJl MPU3MOIO KaTeropii «3aKOHHHUI IHTEpPEC» TOro YM IHILIOTO
cy0’€KTa 1 pO3IIISIAlOTHCS B IKOCT1 00’ €KTa MPABOBOI XapaKTEPUCTHKH.

VY BupoOJeHHI HAyKOBHX MOTpPAKTyBaHb IPaBOBOi NMPUPOAM «OanaHCy IHTEPECIB», BOYEBHb,
MO>KHa BECTH MOBY IPO OCOOJIMBY pOJib 0aJlaHCOBOTO YMHHHKA y MPABOBOMY PETYJIIOBaHHI TPYIOBHX
BITHOCMH Ta MAaKCHMaJbHO MOXIIMBOTO BHKOPHCTaHHS WOTO KOHCTPYKTHBHOTO TIIOTEHIIATY Y
pegopMyBaHHI TPYAOBOTO 3aKOHOJIABCTBA.
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HIABUIMEHHSA IMTPOKUTKOBOI'O MIHIMYMY K ITIIACTABA JJIA
HEPETJISATY PO3MIPY 3APOBITHOI IUIATH

3akoHoM «IIpo BHeceHHs 3MiH a0 3akony Ykpainu “Ilpo Jlep:kaBHuil OrojkeT YKpaiHu Ha
2015 pik”» Bix 17 BepecHs 2015 p. miABUIIEHO NPOXUTKOBHI MIHIMYM Ta MiHIMaJIbHOI 3apOOiTHOI
riaty.[ 1] 3a3HaueHi 3MiHK BCTynawTh B Aito 31.09.2015 p.

M 3aKOHOM BCTaHOBJIEHO MPOKUTKOBUN MIHIMyM Ha OJHY 0COOY B pO3paxXyHKY Ha MICALlb Y
po3mipi 1330 rpH, g npauezgatHux ocid — 1378 rpH, oci0, siki BTpatwiM npanes3naTHicts — 1074
TpH.

3aKOHOM TaKOXX IepeadauyeHo MiJIBUIIEHHS MIHIMAIbHOI 3apOo0iTHOI IUIATH y MICSYHOMY
po3mipi 3 1 BepecHst — 1378 rpuBenp; y moronnHHOMY po3Mipi 3 1 BepecHs — 8,29 rpuBHi.

[TpuitHATTS 3a3HaYEHOT0 3aKOHY BUKJIMKA€ HU3KY 3alTUTaHb.

1. BigmoBinHo 1o 3akoHy Ykpainu «IIpo npoxutkoBuil MiHiMym» [2] TPOXKHUTKOBHIA MiHIMYM
BcTaHOBMIOEThCs  KaGinerom MinicTpiB  YKpaiHW 1mmicias TpOBENEHHS HayKOBO-TPOMAJChKOI
eKcrepTu3n cpopMoBaHUX HaOOpPy MPOAYKTIB XapuyBaHHsS, HAOOpy HENPOJOBOJBYUX TOBApIB 1
Ha0opy MOCIYr Ha NPUHIMIAX COLIATbHOIO MapTHepcTBa. JlaHi Mpo MpoBeIeHHs TaKoi eKCHepTH3H,
a TaKoX TMpO IMPOIMO3UIIi COLIaJbHUX NapTHEPIB BIACYTHI Yy BIOAKpUTOMY Jnoctymi. MokHa
NPUITYCTUTH, II0 Taka eKclepTusa He mposoauiacs. bimbiie Toro, eneparis npodcenijiok YKpaiHu
BHUCTYIWJIA 13 3asBOI0 B SKIM 3a3Hadymia, MO0 3MiHHM 10 3akoHy «lIpo nepkaBHUN OrOIKET»
npuiiManucsi 6e3 00roBOpeHHs i3 colliaTbHUMK apTHepamMu. [3]

2. IlpoxuTKOoBUIl MIHIMYM MOBUHEH MpUIMATHCS Ha OCHOBI OIIIHKM BapTOCTI Habopy
NPOAYKTIB XapuyBaHHs, a TAaKOK MIHIMAJIbHOTO HaOOPY HEMPOIOBOJIBYMX TOBAPIB TAa MiHIMAJIBLHOI'O
HabOpy MHOCIyr BIANOBIAHO 10 HOPMATHBIB CHOXUBAHHS, SIKI NMOBHHHI MEPErsAaTUCi HE piflie
OJTHOTO pa3y Ha I'SITh POKIB.
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[ToTpeOye yAOCKOHAJICHHS TMOPSAOK OOpaxyHKY BEIMYHHH IPOXKUTKOBOTO MIHIMyMYy Ta
NpUHIUIIB (GopMyBaHHS HAOOpIB MPOAYKTIB Xap4yyBaHHS, HEMPOIOBOJBLYUX TOBApiB Ta TOCIYT.
3aKOHOM 3aKpIIUIEHO, IO TPOXUTKOBHHA MIHIMYM BH3HAYA€TbCS HOPMATHBHUM METO/AOM, a
copMOBaHi HaOOpH MAalOTh MEpe3aTBEPAKYBATUCS HE PIiJIIe OJHOrO pa3y Ha I'ATh pokiB. IIpore
TaKui MiAXig A0 OOYMCICHHS MPOKUTKOBOTO MiHIMyMYy Ta (hopMyBaHHS HAOOpIB € 3acTapiiuM, HE
BIJINTOB1/Ia€ Cy4aCHUM YMOBaM JKUTTS Ta OTpeOye 3MiHHU.

OctanHi 1 €IUHI HOpPMATHBH CIOXXHBAHHSA 3aTBEpIUKEHI mocraHoBoro Kabinety MiHicTpiB
Vkpainu Big 14 xBitas 2000 p. N 656. [4]

OpauM 13 HAWOUTBIN BIAMOBITHUX CIOCOOIB YHUKHEHHS 3a3HAYEHUX MPOOJIEeM € 3aMiHa
HOPMaTHUBHOT'O METO/ly OOUMCIIEHHS MPOKUTKOBOTO MIHIMyMY Ha CTaTUCTHYHO-HOPMATUBHUN METOJI.
[Tpu TakoMy METO/Ii CIIO’KMBAHHS MPOAYKTIB XapUyBaHHS BU3HAYAETHCS B HATYpaJbHUX IMOKAa3HUKAX,
a HeNpoJIOBOJIbUMX TOBApiB Ta MOCIYI — Yy BIJCOTKAax BiJ BapTOCTI MPOAYKTIB XapuyBaHHA. [lyis
BpaxyBaHHS CreUU(iKd TeMITiB 1HQIALIT A7 KOXHOTO HabOpy HEOOXiJHO BBECTH HOBI TEPMiHU
nepe3aTBep/UKEHHsT HaOOpiB: /s MPOJOBOJIBYMX TOBAapiB BCTAHOBUTU 5 POKIB, a BiJICOTKOBE
CHIBBiJIHECEHHS HAOOpIB MPOJOBOJIBYMX Ta HEMPOJOBOJBUMX TOBApPIB Ta IOCIYr 10 3arajibHOI
BEJIMYMHU MPOKUTKOBOIO MIHIMYMY — 3 pOKH.

3. Mo npwuitaarTs 3akoHy «IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu “Ilpo JlepxaBHuii OromKeT
VYkpaian Ha 2015 pik”» mpaliBHMKaM BHUILIadyBaJlacs iHACKCAIliS y BIiAMOBITHOCTI 13 3aKOHOM
VYxpainu «lIpo iHIekcalio rponioBUX J0X01iB HaceneHHs» [5]. 3a manumu [lepxkomMcraTy YKpainu
B mopiBHSAHHI 13 ciuHeM 2015 poky iHAekc cnokuBuux IiH 3pic Ha 35.9 %.[6] ToOTo po3mip
iHekcarii craHoBuB Ti % 35.9 %. HaToMicTh po3Mip MPOKUTKOBOTO MiHIMYMY 1 BIATIOBIIHO PO3Mip
MiHIMaJIBHOI 3apo0iTHOT matu 3pic nume Ha 13,14%, mo ckinagae Tpoxu Outbine 1/3 Bim iHAEKCY
iH}usAnii. TakuMm YWHOM y BepecHi 3apo0iTHa IuIaTa iHAEKCyBaTHCA He Oyne. Ale TpailiBHUKA
OTPUMAIOTh 3apOOITHY IUIATy y CyMi MEHIIIH, HIXK 3 BpaxXyBaHHAM 1HJEKCAIlii.

4. Ha BukoHaHHs 3a3HaueHOro 3akoHy 16 BepecHsi Kabiner MiHicTpiB YkpaiHu NpuilHsIB
noctaHoBy «IIpo miBUIIEHHS OMJaTH Mpalli NpaliBHUKIB YCTAHOB, 3aKJIa/1iB Ta OpraHizaliil OKpeMHuX
raiy3eit OromkeTHOl chepu» [7], sikoro BHIC 3MiHM 10 moctaHoBU Kabinety Minictpis Ilpo omary
npani MpamiBHUKIB Ha OCHOBI €1MHOT Tapu(]HOI CITKH pO3pAliB 1 KOE]Ili€HTIB 3 OIUIATH Mpari
MpaliBHUKIB YCTaHOB, 3aKJIaJ(iB Ta OpraHi3aliil oKpeMHx ranys3ei OromxeTHoi cepu Biag 30 ceprHs
2002 p. Ne 1298[8]. Y BiAMOBIAHOCTI 13 BKa3aHOIO 1ocTaHOBOKO 3 1 BepecHs 2015 p. TapudHa craBka
IpaliBHUKA TEpPUIOro po3psay BcTaHoBieHa y po3Mmipi 1012 rpusens. ToOTo 3apoOiTHa miaTta
NpaliBHUKIB OrO/KeTHOI cdepu, omiara mpami SKUX pPErylroeTbess MocTaHoBoo Ne 1298
OOYMCITIOETECSL HE B1Jl pO3MIpY MIHIMaJIbHOI 3apoOITHOI IUIaTH a BiA Tapu(HOI CTaBKH IpalliBHUKA
NepuIoro po3psay, fka Bcymeped 3akoHy «[Ipo ommary mpami» € HIKYOK BiJl HPOKUTKOBOI'O
MIHIMyMY 1 MIHIMaJIbHOI 3apo0iTHOI Tuiatu. TakuMm 4YMHOM, Ypsa 30epir IpOIIOBUN pPO3PUB MIX
JAHUM TMOKa3HUKOM Ta MiHIMaJIbHOIO 3apO0ITHOIO IJIATOI0 Y PO3Mipi 366 rpHUBEHb.

Bceranosnennst Kabinerom MinicTpiB Ykpainu TapugHOi cTaBKU MpaimiBHUKa 1 TapudHOro
po3psiay Ha piBHI 1012 rpuBHI CynepeduTh KOJEKCY 3aKOHIB IpO Mpaio, 1 3akoHy Ykpainu «lIpo
OIIaTy Tpalli», a caMe 3aKOHOJaBYMM ITOJIOKEHHSIM TIPO Te, Tapu(Ha cTaBKa NpariiBHUKa | po3psay
BCTaHOBJIIOETHCS Y PO3Mipi, IO NMEPEBUIYE PO3Mip MiHIMAIbHOT 3apo0ITHOI MIaT. Y BiANOBIAHOCTI
13 crarrero 11 3akony «IIpo omnaTy mpari» MiHIMalbHI pO3MIpU CTAaBOK (OKJIA/IB) 3apOOITHOT IIaTH,
SK MiHIMaJIbHI TapaHTii B OIUIATI Mpalli, BU3HAYAIOThCS T€HEPATIHLHOIO YTOJIOK0.

Pi3HuIs MK 3aKOHO/IaBYO BCTAHOBJIEHUM PO3MIpOM Tapu(HOI CTaBKU IMpalliBHUKA MEPIIOTO
po3psany i po3mipoM BcraHoBieHMM KaGinetom MiHicTpiB YKpaiHu cTaHOBUTH 366 TrpuBeHb. | 11e
CTOCYETHCS JIUIIIE MpatiBHUKa | TapudHOTO pOo3psty.

3a mpuOJIM3HUMHU pO3paxyHKaMHU B CHCTEMi 3aKjajiB OCBITH Mpodecop TIIBKU 3a PaxyHOK
oknamy 6e3 morutat 1 HagbaBok HemooTpumye 1330 rpH., moneHT — 1252rpH., acuctenTt — 1021rpH.,
BYMTENb BUILOI KaTeropii — 776 rpH., BuuTenb 0e3 kareropii — 634 rpH. Lle 6e3 BpaxyBaHHS AOIUIAT 1
HaJ0aBOK, SIK1 TAKOK OOYHCITIOIOTHCS 13 PO3MIPY TIOCAI0BOTO OKJIAdY.

VY 1pOMy BHIAAKY IOCTA€ MUTAHHS MPO JOTPUMAHHS YpPSJIOM HOPM 3aKOHOAABCTBA, SKE
peryiroe 3apo0iTHY TUIaTy, a TAKOK BUKOHAHHS MOJIOKEHB | eHepaiibHOT yroau.
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MPOBJEMM PEAJI3ALIL IPUMYCOBOTI'O BUKOHAHHS PIIIEHB
INPUMHUPHUX OPI'AHIB

Ha cropinkax HaykoBO-TIpaBOBUX KYypHaJiB, cepel SKHUX TigHe Miclie mocinae broneteHn
HamionaneHoi ciayx0u mnocepeqHUITBA W NPUMHUPEHHS BXE HEOJHOPa30BO OOrOBOPIOBAJIACS
npobiieMa MPUMYCOBOTO BHUKOHAHHS PIIIEHb NMPUMHUPHUX OPraHiB Yy pa3l BUPIMIEHHS KOJIEKTUBHHUX
TPYAOBUX CHOPIB (KOHQIIIKTIB).

Binomumu npobnemamu €:

1) 3arsaryBaHHd, a 4YacoM BiJBEpPT€ HEXTYBaHHSA pPOOOTOJABIEM BHMKOHAHHS pilIEHHS
MPUMHPHUX OPTaHiB;

2) MOXXJIMBICTh pOOOTO/IABIIS, HE3BAKAIOUU Ha MIAMUCAHY Yoy Mpo 00OB'SI3KOBICTh PiIlIEHHS
NPUMHUPHOTO OpTaHy, He BHUKOHATH DIMICHHS OCTAaHHBOTO;

3) BIJACYTHICTH HOPMATHUBHOIO TPHUMIHCY Ul JEp>KaBHOI BUKOHABYOi CIYKOM 11010
MIPUMYCOBOTO BUKOHAHHS PIIIEHHS TPUMHUPHOI KOMICii, TpYZAOBOIro apOiTpaky TOIIO.

[Ipo ui npoGiiemu 3ragyBaiu OUIBLIICTD TEOPETHKIB 1 MPAKTUKIB MPOTATOM TPUBAJIOrO yacy. |
CJIIT BIAJIATH HAJEXKHE, OyJI0 BUPOOICHO IITUH PsIT MIPOTO3UIIIN MIOJI0 YHUKHEHHS I[bOTO TaHEOHOTO
SBUIIA, BiJ TaKTMYHO-TICUXOJIOTIYHHUX, 10 KOHKPETHHX PEKOMEHJAlliii BHECEHHS 3MiH J0 YUHHHUX
HOPMATHUBHUX aKT.

Binomo Takox, 110 NEBHOIO MIPOIO MEPCIIEKTUBA BUPIIIEHHS KOJIEKTUBHUX TPYIOBUX CHOPIB B
VYkpaiHi moB'si3aHa 3 PO3BUTKOM 1 3MIIIHEHHSIM CYAOBOI CHCTEMH, SIKa Ma€ PO3IIMPUTHCS 3aBISKH
CTBOPEHHIO CIIELiali30BaHUX TPYJOBHUX CYIIB Ha 3pa30K rocrolapchbKux abo aaMmiHiCTpaTUBHUX. Bei
CIIOpHU «TIpaBay MOBUHHI, 0€3yMOBHO, PO3IIISIIATUCS TAKUMHU CyJIaMH, 10 IIJIKOM BiamoBigae cT. 124
Konctutyuii Ykpainu. Ilpore mMaroTh mpaBo Ha iCHyBaHHSA 1 NMOTPEOYIOTh J€PXKaBHOI MiITPUMKHU
MOCEPETHUIIbKI TTOCITYTH KOMIIETEHTHUX OCi0, SKI JOTOMAararTh BUPIIIYBATH CIIOPH «IHTEPECIBY,



OCKIJIBKH CYJTM HE MOXXYTh BUPIIIYBAaTH CIIOPH, IOB'sI3aHI 31 CTBOPEHHSM MMPABOBOi HOPMH, I1i TUTAHHS
3HAXOAATHCS TM03a iX KommeTeHiero [1, c. 18].

XapaKTepHUMHU O3HAKaMU PIllICHHs] IPUMHUPHUX OPTaHiB € Te, 1110 BOHO:

1) € onHiero 3 GopM 3axXHCTy MOPYIICHUX ab00 OCHOPIOBAHUX IIpaB Ta IHTEPECIB CYO'€KTIB
1paBa;

2) TOHOBJIIOE 3aKOHHICTh, SIKY OYyJIO TIOPYIICHO OJHIEI0 3 CTOPiH, BIOPSAKOBYE CYCIIJIBHO-
MIPABOBI BIIHOCHHH,

3) € mpolecyalbHUM aKTOM, OCKITbKM BHHOCHTHCS y TMEBHIH (opmi i y BU3HAYECHOMY
HOPMAaTHBHUMH aKTaMU TOPSIKY, TOBUHHO MaTH MEBHUH 3MICT 1 peKBI3UTH;

4) He 3aBXAM TPUIMHSE CHIp HPO MPaABO Y 3B'SA3KY 3 HEMOXKIMUBICTIO Horo posrimsgy M
BUKOHAHHS y TIOBHOMY 00CS31;

5) 3aiiicHIOE podinakTUuHI PYHKIN, MONEepPEeKYE HACTYIHI MMPABOMOPYIIIEHHS, CTUMYITIOE JI0
COIIIaTTbHOTO JiaIoTy i mapTHepcTBa [2, c. 49].

BukoHaHHs pillleHb KOMIIETEHTHUX OpraHiB € 3allOpyKOI0 HE JIMIIE JIEBOCTI BJIAAH, a M
BOXJIMBOIO O3HAKOIO TIPAaBOBOi Jep)kKaBU. PillleHHS NPUMHUPHUX OpraHiB € OOOB'S3KOBUM JUIS
BUKOHAHHS, SIKIIO BOHO NPHHHATE NPUMHPHOIO KOMici€ero abo TpyAoBUM apOiTpaxem y pasi
MIOTIEPETHBOI JIOMOBJICHOCTI PO HOro 00OB'sI3KOBICTh. OTXKE, 3HAYHA YACTHHA DIllIeHb MPUMHUPHUX
OpraHiB € 000B'I3KOBUMH 11 BUKOHAHHS pPOOOTOAABLISMU.

IOpunnynoro Haykoro mependavdaeThCsl JBa TMOPSAIAKHA BUKOHAHHS PIlIEHh KOMIIETEHTHUX
opraHiB: J00poBiUIbHUN 1 mnpumycoBuid. Ilo BigHOMmIEHHIO 10 PpillIeHh NPUMHPHHUX OpraHiB
KOJIGKTUBHUX TPYIAOBUX CHOPiB (KOHQIIKTIB), 3aJHIIAETbCS HENPOAYMAaHHM MEXaHi3M iX
IPUMYCOBOTO BUKOHAHHS.

Jlep>kaBHa BUKOHaBYA CITy»0a HE NMPHUIIMae 10 BUKOHAHHS PILICHHS OPraHiB, sIKi BUPIIIYIOThH
KOJIGKTUBHI TPY/OBI CHOPH, OCKUIBKH 11€ HE mepeadaueHO YMHHUM 3aKOHOAaBCTBOM. [lopsn 3 mum,
Jiep’KaBHA BUKOHABYa CIy’k0a BUKOHYE B 3arajlbHOMY IMOPSIKY PIIIEHHS KOMICIH 3 TPYJIOBUX CIOPIB,
SKI YHNOBHOB@)XEHI BUPILIYBAaTH I1HAMBITYyadbHI TpyaoBi cropu. Cama BHMKOHaBYa cCiyx0a Ha
CydyacHOMY etami mnepexuBae Herpoctuil nepioa. lllopoky, moumnaroun 3 1999 p., BinmOyBaeThCs
3pOCTaHHs HaBaHTa)KEHHS Ha JiepKaBHUX BUKOHaBIIB Ha 30-50 %.

[ToBepTarounch 0 MOHOBJIEHHS MOPYLIEHOrO MpaBa 1 WOro HamaraHHs BIJIHOBUTH IMIISXOM
BUPILLICHHS KOJEKTUBHUX TPYJIOBHMX CIOPIB, CIiJ 3a3HAYUTH, LI0 OCTAHHE CTA€E HEMOXKJIMBHM, SKIIO
BJIACHUK BIJMOBJISIETHCS Y JOOPOBIILHOMY HOPSAKY BUKOHATH PIlIEHHS IPUMHUPHUX OpPTraHiB.

Huni npaniBauk abo 1me A0 MmoyaTKy KOJEKTHMBHOIO BHPILIEHHS CIOpy, abo Micis HBOTO,
3BEPTAETHCSI B IHAMBIAYaTbHOMY TOPSIKY A0 Cydy, HaldacTilme 3 THTaHHSAM TIpO BHUILIATY
3a00proBaHOCTI 13 3apo0iTHOT miatu [2, c. 58].

BpaxoByroun mnpouec pegopmMyBaHHsS JI€p>KaBHOI BUKOHABYOi CIIyXOW, JOLUIBHMM Oyio O
BBECTH CIEIiai3alliio JepKaBHOTO BUKOHAHHSA CHpaB y cdepl TPyJOBUX MPABOBITHOCHH, a TAKOX
3poOuTH TOAIOHE BHKOHAHHS MAaKCHMaJlbHO TMPO30PHM IUIIXOM HaJaHHS TpaBa JIepPKaBHUM
BUKOHABIISIM B3a€MOJIISITH 3 MPO(CIIKOBOIO OpraHi3alli€to Ha eTarni BAKOHAHHS pIIIeHHS Cyay.

[MpuHIIMTT CHpaBeATMBOTO CYAOBOTO TPOIECY € OCHOBOIIOJIIOKHOKO 3acCa/Iol0 BCi€l CHCTEMH
3aXMCTy NpaB Ta cBoOOA MoauHH. BiamoBimHo mo cr. 8 3aranbHOi Jekiaparii Hpas JIIOJUHM,
yxBasnieHoi ['enepanpHoro acambneero OOH 10 rpymus 1948 poky, KoXHa JIOJWHA Ma€ MPaBO HA
e(eKTHBHE BiJIHOBJICHHs B MIPaBax KOMIIETEHTHUMH HAlllOHAJIBHUMH CYJaMHU Yy BUIAJIKaX HOPYIICHHS
il ocHOBHUX mpaB. 3riHO 3 cT. 6 €Bponeiicbkoi KoHBEHIIT Mpo 3aXUCT MpaB JIOAUHU i OCHOBHUX
cBoOoJ, npuitHaToi Panoro €sponu 4 nuctonana 1950 poky, KoskeH Mae MpaBo NMpH BU3HAUEHHI HOro
LUUBLUIBHUX MpaB Ta 000B'A3KIB HA CTIpaBeIMBUM MyOIIYHUI PO3IIISL CIIpaBU B pO3yMHUI TEPMIH He-
3aJIeKHUM Ta HeylepeIKeHUM CYZO0M, CTBOPEHUM Ha IMiACTaBl 3aKOHY. XOTUIOCS O 3BEpHYTH yBary
Ha (aKTUYHY Ta peajbHy MOKJIMBICTh 3BEPHEHHS JIO0 CYNy Y 3B’SI3KYy 3 HNOPYILIEHUM MPAaBOM OCOOH Y
PO3YMHHUIA TEPMiH.

Sk BiIOMO, TOTOBIp — HAMOLIBII MOUIMPEHUN BUJ MpaBouYMHIB. TOMy yroja Mi>k CTOpOHaMU
KOJIEKTUBHOTO TPYZOBOTO CHOPY HPO OOOB'SI3KOBICTH PIIIEHHS TPYJOBOTO apOiTpaky € MiJICTaBOIO
BUHUKHEHHS LMBUIBHUX MpaB Ta 000B'sI3KIB. Y IbOMY 3HaueHHI 3rifgHo 3 cT. 626 UK Ykpainu norosip
— 1€ JIOMOBJICHICThH JBOX 1 OUIbIlE CTOpPiH, CIPSIMOBaHA HAa BCTAHOBJIECHHS, 3MiHY a00 MPUIMHEHHS
LUBIIBHUX IpaB Ta 000B'sI3KiB. TakuM YMHOM, y BUIAJKY HasBHOIO PILICHHS TPYJIOBOrO apOiTpaxy,



iK€ TOOPOBIILHO BiIMOBJISIETHCS BUKOHYBATH CTOPOHA CIIOPY, 1HIIA MOXE 3BEPHYTHUCS JO CYAy U y
HAKa30BOMY MPOBA/KEHHI CTATHYTH 3 OOpKHHUKA TPOILIOBI KOILITH.

3BuuaiiHo, Oyno 6 Ha OaraTo Kparie, SKOM CTOPOHHU CIOPY Y3TO/KYBAIH CBOI 1HTEpECH Ha
piBHI IIpeICTaBHUIILKUX opraHiB abo 3a momomororo HCIIII, e 3arocTprotoun cBoi ctocyHku. [Ipore
peatizaiiisi mpaBa 3BepHEHHS JI0 CYJy € O3HAKOIO IIUBITI30BaHOI ACpKaBU, TUM OibIle, IO 3TiIHO 3
ct. 1 HITK Ykpaiau 3aBAaHHSAMHU IHUBIILHOTO CYJIOYHMHCTBA € CIPABEIMBUN, HEYIEPEIKCHHH Ta
CBO€YACHUI PO3TJIS 1 BUPIIIEHHS MBUTFHUX CIPaB 13 METOO 3aXUCTY MOPYIICHUX, HEBU3HAHHUX a00
OCTIOPIOBAaHUX TpaB, CBOOOJ 4M iHTepeciB (i3nyHUX 0ciO, MpaB Ta IHTEPECIB IOPUIUYHHX OCIO,
iHTepeciB nepxasu [ 1, c. 50].
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MPU3HAHUE TPYJOBOI'O JJOTOBOPA HEJIEHCTBUTEJbHBIM:
OTAEJIBHBIE ITPOBJEMHBIE ACIIEKTbBI

HenencTBUTENbHOCTE TPYIOBOIO JOrOBOPA SBISETCA HOBEIUIOM COBPEMEHHOIO TPYAOBOIO
3aKOHOJATEIbCTBA U O3HAYAET, YTO JOIOBOP HE BIEYET TEX IIPABOBBIX MOCIEACTBHM, HA IOPOKICHHUE
KOTOpPBIX OH Obl1  HampasieH. OJHaKo perjiaMeHTalus JaHHOTO BOIpoca HyXKJaercd B
COBEpILIEHCTBOBaHMUHM, T.K. TpymoBoil koxekc PecnyOnuku benapych (manee — TK) He ompenenser
IIPAaBOBBIE TIOCIEACTBUSA IPU3HAHUSA TPYAOBOIO JIOrOBOpAa HEACHCTBUTEIBHBIM, YTO IOPOXKAAECT
npoOJeMbl Ha MPAaKTHKE, a TaKke He0OXO0IUMOCTh CyOCHIMapHOTO0 MPUMEHEHUSI HOPM I'PakJIaHCKOTO
3aKOHOJATEIIbCTBA.

CornacHo cratbe 168 I'paxmanckoro kojekca PecmyOmuku benmapycs (manee — I'K) mon
HEJCHUCTBUTEIPHON IIOHMMAETCS CJIENKa, KOTOpas HE BJIEYET IOPUIMYECKHX IOCIEACTBUM, 3a
UCKJIIOYEHHEM TEX, KOTOPBIE CBSI3aHBI C €€ HEAEHCTBUTEIBHOCTBIO [1].

TK yden LMBHUIMCTHYECKYHO KOHCTPYKLIMIO HEIECUCTBUTEIBHOCTU CHEIOK M OIpENeini B
cTatbe 22 OCHOBaHMSA HEIEHCTBUTEIBHOCTH TPYIOBOro jgoroBopa. OpHako, Kak OOOCHOBaHHO
ormeuaet B.B. IToarpyma, k coxanenuto, 3anMcTBoBanue TK rpak1aHCKO-ITPaBOBBIX KOHCTPYKIIMM O
HEAECWCTBUTEIBHOCTHU CAEJIOK HE COIIPOBOXKAAIOCh X aJalTalluel K TPYAOBBIM U CBSI3aHHBIM C HUMHU
OTHOILIEHUSIM, OOYCJIOBJICHHBIM CBOEH CHEU(UKON, YTO OTpPa3WiIoCh HEraTUBHBIM 00pa3oM Ha
BBIPAOOTKE €IUHBIX IOAXO0JO0B K MOHMMAHUIO M NPUMEHEHHIO Ha IMPAKTUKE YKa3aHHBIX HOBEILI.
Hcxons u3 Toro, 4To TpYAOBOM JOTOBOD SIBISIETCS CBOCOOPA3HOM CIENKONH HAa OCHOBE MEXOTPACIEBOM
QHAJIOTMM K HEMY MOXHO IPHUMEHATh LUBWINCTUYECKUE IIpaBWwia O JACUCTBUTEIBHOCTH H
HEeJCMCTBUTENBHOCTU CHENOK, YUUTHIBAs MPU 3TOM CHEHU(PHUKY TPYAOBOTO 3aKOHOJATENbCTBA [2, C.
41].

Crates 22 TK Pecny6nuku benapyce mpusHaeT TpydoBOH J0OroBOp HENEHWCTBUTENIBHBIM B
CIIy4asix €ro 3aKJIIOYCHUS:



1) mon BausiHMEM oOMaHa, HAacWJIUS, YIpO3bl, a TaKXkKe, €ClIM OH 3aKIl4YeH Ha KpaiiHe
HEBBITOIHBIX JUIsl pAOOTHUKA YCIOBHSIX BCJIEICTBUE CTEUEHUS TSHKEIBIX O0CTOATEIbCTB;

2) 6e3 HaMepeHHUs CO3/1aTh IOPUIUYECKHE MOCASACTBUS (MHUMBIN TPYOBOM JIOTOBOP);

3) ¢ rpaXXgaHWMHOM, MPU3HAHHBIM HEIEeCIOCOOHBIM BCIEICTBUE IYLIEBHOW OOJE3HH WIH
crnaboymus;

4) ¢ nmuiom mMoJoxe 14 ner;

5) ¢ mumom, pocturmuMm 14 jer, 0e3 NHCHBMEHHOTO COIJIACHsS OJHOTO W3 POJUTENCH
(ycbrHOBUTENS, TToTIeunTes) [3].

Cnenys noruke cratbu 22 TK MOXHO TpEAINONOXKUTH, HCIONB3YS KiacCU(UKAITUIO
HEJCHCTBUTENBHBIX CAENOK, MpuMeHseMyio B ['K, 4To TpynoBoil OOroBop, MOAMAAAONIMA MOJ
000 W3 BBHIIETICPEUNCICHHBIX CIIY4aeB, SIBISAETCS OCIOPUMBIM. DTO O3HAYa€T, YTO TOJBKO CYII
BIpaBe MPU3HATH TPYAOBOM T1OrOBOP HEACHCTBUTEILHBIM[4 ].

OpHako NPUMEHUTENBHO K OTAENbHBIM NyHKTaMm ctaThu 22 TK Obuto Obl 1EnecooOpa3HO
MpuU3HaBaTh TPYIOBOM JOTOBOP HHUYTOXXHBIM, T.K. HEKOTOpPbIE OCHOBaHUS HE HYXKIAIOTCS B
noka3bpiBaHuK. Harpumep, eciiu TpyZ0BOM JOTOBOP 3aKJIIOUYEH C JIULIOM, HE JTOCTUTIIUM 14 neT nubo
nocturmuM 14 net, Ho 6e3 cornacust poautencii. CoOBEpIIEHHO OYEBHAHO, YTO JAHHBIM TPYAOBOU
JoroBop OyneT HeNeWCTBUTENBHBIM, H HEOOXOIUMOCTh JOKA3bIBAHHUS BO3PACTa COOTBETCTBYIOIIETO
JUIA TpU MPEABIBICHUN JOKYMEHTOB B JaHHOM CIy4ae OTCYTCTBYET. AHAJIOTMYHBIM 00pa3oM IMpHu
HaJUYMH TTOCTAHOBJICHUS CyJa O MPU3HAHUU TpakJIaHUHA HEJEECIOCOOHBIM HET HEOOXOJAMMOCTHU B
CyneOHOM paspelieHnH JaHHOTO BoIlpoca. B To ke BpeMsi, MHUMOCTh TPYIOBOTO JIOTOBOPA, a TaKXKe
€ro 3aKJIIoYeHue IMOoJ BJIUSHUEM OOMaHa, yrpo3bl M T.M. HEOOXOIMMO JO0Ka3aTh MyTeM cbopa u
MPEIOCTABIICHUS TOTIOJHUTEIbHBIX CBECHUI U JOKa3aTeNbCTB. B JaHHBIX ciydasx 1eiaecooOpasHo
MPU3HATH TPYIOBOM JOTOBOP OCIIOPUMBIM, a B TPEX APYTUX CIydasiX — HUYTOXKHBIM [4].

HeobxomuMo Takke OTMETHTb, YTO TPaKIAHCKOE 3aKOHOAATEIhCTBO YCTAHABIUBAET
MPaBOBbIE TOCJEACTBUSl TMPU3HAHUS TPAXKIAHCKOTO JIOTOBOpAa HEJACHCTBUTEIBHBIM B  BHJIC
OJTHOCTOPOHHEH PECTUTYIHH, HEIOMYIIEHUH PECTUTYIHH JHUOO JABYCTOPOHHEH pPECTUTYIIHH.
3aKOHO/IATENLCTBO O TPYJIE HE COJAEPXKHUT MEPEUHS BO3MOXKHBIX MPABOBHIX MOCIEICTBUN MPU3HAHUS
TPYZIOBOTO JIOTOBOpa HEAEHCTBUTEIbHBIM. OTCYTCTBHE MPABOBOM PErVIAMEHTALIMM B TAaHHOM CIlydae
3aTpyAHSET MPABONPHUMEHEHHE TTOJI0KEHUM 0 HEACHCTBUTEILHOCTH TPYAOBBIX JJOTOBOPOB.

C yyeToM WH3JIOKEHHOTO TMpEACTaBIsAeTCs IenecoodpasHpiMaononuuTe TKcerateeit 22-1
«IIpaBoBbIE TIOCTIENCTBUSA HEACHUCTBUTEIBLHOCTH TPYJIOBOTO JOTOBOpa», B KOTOPOW, MOJ00HO
Ipa)xaaHCKOMY 3aKOHOAATEILCTBY, MOJPOOHO pEriaMeHTHPOBAThH MOCIEICTBUS HEIEHCTBUTEILHOCTH
TPYZIOBOTO JIOTOBOPa MPUMEHUTEIHHO K KaXKIOMY M3 OCHOBAHUMW MPU3HAHUS €0 HEJACHCTBUTEIHHBIM.
Kpome Toro, HeoOxoammo oTrpaHuduth B HOpMax TK HHUYTOXHBIE M OCHOpPHUMBIE TPYIIOBBIE
JIOTOBODBI.
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INTPABOBOE PEI'YJIMPOBAHUE OXPAHBI TPY JIA KEHIIIMH B PECITYBJIMKE
BEJIAPYCbH

[TpaBOBOI1 OCHOBOI OpraHU3aluU PabOTHI IO OXpaHe TpyJa B pecnyonuke spisieTcs Koncturymnms
Peciyonmmkn benapych (cT. cr.41, 45), KOTOpO# rapaHTHPYIOTCS TpaBa TpaXKJaH Ha 3J0POBBIC U
Oe3omacHble yCIIOBUS Tpyaa, OXpaHy 1794 3JI0POBBSI.
TpynoBoit xonekc Pecniybnuku benapyck perynupyeT mpaBOOTHOIIEHHUS B 00JacTU OXpaHbl Tpyaa
MEXIy HaHMMATeNsIMH, paOOTHUKaMU U rocyaapcTBom|[2,C.57].OCHOBOMONATAIONIUM — aKTOM,
PETYIUPYIOIIMM TPAaBOOTHOIIEHUS B cdepe OXpaHbl TPYyJa, B HACTOAIIEE BpeMs SIBISETCS 3aKOH
Pecniyonuku benapycs "O6 oxpane Tpyna". 3akoH:

-pacmmpsieT Kpyr JUll, UMEIOIIKX MPaBO HAa OXpaHy TPyAa;

-onpeAenseT OO0S3aHHOCTH, MpaBa W OTBETCTBEHHOCTh paboTojaTenel M paboTalomux IO
BOIIPOCAM OXpaHbl TPY/a;

-3aKpeIUIIEeT CHCTEMY TOCYIapCTBEHHOTO YIPABJICHUS OXPaHOU TPY/Ia;

-OlpeieNsieT MOJHOMOYHS CyOBEKTOB rOCYAapCTBEHHOTO YIIPaBJICHUS B ATOU cdepe;

-yCTaHaBJIMBAET rapaHTuy, npaBa paboTaromx Ha OXpaHy Tpyaa;
-periaMeHTHPYET MOPSIIOK CO3AaHUS CIYKO OXpaHbl TPyAa U OTMPEeNseT €€ OCHOBHbIC (DYHKIUY;

-yCTaHaBJIMBAET TPEOOBAHMS K MPOU3BOICTBEHHBIM 00BbEKTaM H MPOIECCAMU;

-peyCMaTpUBAaeT CHUCTEMY TOCYJAapCTBEHHOTO HaA30pa M KOHTPOJS 3a COONIOJCHHEM
3aKOHO/IaTeIbCTBA 00 OXpaHe TPya;

-3aKperisieT  MOJHOMOYHMS  TOCYJapCTBEHHOH  OKCHEepPTU3bl  YCIOBHH  Tpyla, OpraHOH
0OIIIECTBEHHOT'O0 KOHTPOJISI 32 COOJIO/IEHNEM 3aKOHOIaTeNIbCTBA 00 OXpaHe TPy Ia.

[IpaBoBBIE cpeACcTBa OXPaHbI TPYJa XapaKTEPU3YIOTCS COUYeTaHWEM eIUHCTBA U nuddepeHuaniu
MIPABOBBIX HOPM IO OXPaHEe TPYJa B IIEJIOM U 0 OXPaHEe TPYJa OTICIbHBIX KaTerOpHii paOOTHUKOB, B
gacTHOCTH. K TakuM pabOTHHKaM OTHOCSTCS T€, KOTOpbleé B CHIY aHaTOMO-()HU3HOJIOTHYECKHX,
MICUXUYECKAX W BO3PACTHBIX OCOOCHHOCTEH OpraHm3Ma HYXIAIOTCS B 0co00il OXpaHe Tpy/a:
YKEHIIMHBI U HECOBEPILIEHHOJIETHHE B Bo3pacTte oT 14 no 18 ner.

B cootBerctBum co ct. 32 Koncruryuuu Pecriybnuku benapych paBHONpaBue KEHITUH B 00JaCTH
TPYIOBBIX CTaThEH OTHOIIECHUI OOecreuynBaeTCs MPEACTaBICHUEM UM PAaBHBIX C MY>KUYMHAMH TPaB U
BO3MOXXHOCTEH B MOJy4eHUU TPO(ECCHOHATBHOW MOATOTOBKH, B TPYyJAE, a TaKKe TapaHTHUPYETCS
CO3JIaHHE YCIIOBUH JIJISl OXPaHbI TPY/a KEHIIUH U UX 37J0POBBSI.

Oco0eHHOCTH IPABOBOTO PETYIUPOBAHUS TPYAA KEHIIUH HAILTK OTpaskeHue B AuddepeHmanun
IIPABOBBIX HOPM, KOTOpasi OCYIIECTBIISACTCS 110 TPEM YCTONIHUBBIM (haKTOPaM:

- (puzmonoruveckre 0COOEHHOCTH KEHCKOTO OpraHNU3Ma, CBSI3aHHBIEC C €r0 MaTePUHCKOM
byHKIIHEH,

- COCTOSIHHE aKTUBHOTO MAaTEPUHCTBA TPYISAIICICS KeHITMHBI (OepEeMEHHOCTh, POJIBI,
BCKapMJIMBaHUE TPYAHOTO peOCHKA);

- COLMaJIbHAs POJIb KEHIIMHBI-MATEPU IO BOCIIUTAHUIO MAJIOJIETHUX eTei [3,22].

CrienpanbHble HOPMBI, KOTOpBIE OTPa)KaloT CHEUU(PUKY TpyAa >KCHIIUH, MOKHO pa3lesiuTh Ha
HECKOJIBKO TPyII:

1) B OTHOIIEHUH BCEX JKEHIIMH:

- 3ampeleHue MPUMEHEHHUs TpyJa KCHIIMH Ha TSOKENbIX paboTax, Ha paboTax ¢ BpPEIHBIMU
YCJIOBHSMH TPyJa (3aroTOBOK XMMHUUYECKHX PACTBOPOB M KPACOK), MOA3EMHBIX paboTax, Ha padoTax,
CBSI3aHHBIX C TMOJABEMOM H IEPEMEIICHUEM TSHKECTe BPYUYHYIO, MPEBBIMIAIONINX YCTAaHOBJICHHBIC
npeaenbHbIe HOpMBI (He 60see 10 Kr rpy3a 10 AByX pas B Hac);



- JIONOJIHUTENIbHbIE TapaHTHUH PaOOTHHULIAM Y HaHUMAaTesed, MPUMEHSIOMMNX MPEUMYIIECTBEHHO
TPYJ JKeHIINH (OpraHu3aIus IeTCKUX Ca/I0B U siClied, KOMHAT JUIsSl TUYHOM TUTHEHBI U JIP.);

2) B OTHOIICHUM KCHIIWH B MEPHOJ WX AKTUBHOTO MATEPUHCTBA W JIOCTIDKEHHUS PEOCHKOM
BO3pacTa TpeXx JIeT:

- 3ampeleHne MpUBJICYeHUsI K paboTaM B HOYHOE BpeMsi, K CBEPXYPOUYHBIM paboTam, paboram B
Mpa3IHUYHBIC U BHIXOJIHBIC JTHH W HAIMPABJICHUS B CITy)keOHbIe KOMaHIUpOoBKH (4. 1 cT. 263 TK);

- CHIDKEHHE HOPM BBIPAOOTKH I OEpEMEHHBIX JKEHIIUH WM WX IepeBOj] Ha 0oJiee JIETKYIO
paboTy, HUCKITIOYAIOIIYIO BO3/CIICTBIE HEOIArONPUATHBIX MPOU3BOACTBEHHBIX (pakTopoB (4. 1 cT. 264
TK);

- 3ampelieHre OTKa3a B 3aKII0YEHHH TPYAOBOTO JOTOBOpA M CHIKEHUS 3apabOTHOW IUIATHI MO
MOTHBAM, CBSI3aHHBIM C OEPEMEHHOCTRIO WIIH HAJIM4YKeM JieTeld B Bo3pacte 10 3 netT (4. 1 cr. 268 TK);

- 3ampenieHre HUX YBOJIBHEHUS 10 WHUIMATHBE HAHUMATeNs, KpOME CIy4aeB JHMKBUIAINU
OpraHu3alliH, a TAK)Ke 110 BUHOBHBIM OCHOBaHUSM U 10 11. 1-3 cT. 44 TK;

- IPEIOCTaBJICHNE JOTIOTHUTEIBHBIX MIEPEPHIBOB JI1 KOPMIIEHHUSI peOeHKa B BO3pacTe 10 MOJIyTopa
JIET HE peke YeM uepe3 TP vaca MpoA0TIKUTENBHOCThIO He MeHee 30 MunyT kaxasii (cT. 267 TK);

3) B OTHOIIIEHWH >KEHIIWH, UMEIOIINX JIETeH B BO3pacTe OT TPeX J0 16 yer (IeTeli-uHBaIHIOB - J10
18).

TakuMm 00pa3oM, MOXKHO clelaTh BBIBOJ, YTO yCTaHABIMBAEMbIE TPYAOBBIM 3aKOHOAATEIHCTBOM
OCOOCHHOCTH TPABOBOTO PETYIHUPOBAHHUS TpyJda S>KEHIIMH HWMEIOT BeChMa BaXKHOE 3HAYCHHUE,
MMOCKOJIBKY TIO3BOJISIIOT Pealin30BaTh KOHCTUTYIIMOHHOE TPAaBO Ha TPy JaHHBIX JIUI[ O6e3 yiiepba ux

3JI0POBBIO, (PU3NYECKOMY U TyXOBHOMY Pa3BHUTHIO.
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OCOBEHHOCTH TPYJOBOI'O JOI'OBOPA C CE3OHHBIMH PABOTHUKAMMUA

B crathe paccMOTpeHBI BOMPOCHI, KACAIOIIMECS MPABOBOIO CTATyca TPYAAIIMXCS HAa CE30HHBIX
paborax B PecnyOnmke bemapyce. OOocHOBaHa  HEOOXOJUMOCTH  COBEPIICHCTBOBAHUS
OTCUECTBEHHOTO 3aKOHO/ATEIbCTBA, B CBSI3M C YCTAHOBJICHHEM MPOOEIOB M KOJUIM3HMH B BOIpOCAX
MIPAaBOBOTO PETYJIMPOBAHUS 3aKIFOUCHHUS TPYOBOTO IOTOBOPA C CE30HHBIMU PaOOTHUKAMH.

MHorue BUIIbI XO3SUCTBEHHOM ACSATENHHOCTH HANPSIMYIO 3aBUCSIT OT BPEMEHHU ToJa WU
KuMaTHueckux ycnoBuil. [loaToMy Hepeako paboTomaTend HaHMMAIOT COTPYIHUKOB JIUIIb Ha
ornpeeneHHbIN nepuos [4].

Ce30HHBIMH PaOOTHUKAMU SIBISIFOTCS JIUIA, C KOTOPBIMU 3aKJIIOUEH TPYAOBOM TOTOBOp AJIS
BBITIOJTHEHHUSI HE JTFOOBIX pa0oT, a TOJILKO CE30HHBIX.

Ce30HHBIMH TIPU3HAIOTCS PabOThI, KOTOPHIE B CHIIy MPHUPOAHBIX M KIMMATHUYECKHX YCIOBUMN
BBITIOJIHSIFOTCSL HE KPYTJIBIM o/, a B TEUCHHE OIMpPEACIICHHOro Mepuo/ia (Ce30Ha), He MPEBHIIIAIONIEro
mectu MecsueB. I[lepedunn ce3oHHBIX paboT yTtBepkaatoTcss CoBerom MunuctpoB PecmyOnuku
benapych wim ynoiHoMo4eHHbIM UM opranoM (4. 3 ct. 299 TK) [1].



CrnenoBaTenbHO, IS TOTO, 4TOOBI paboTa OblIa MpU3HAHA CE30HHOM, €H JIOJKHBI OBITh
OJIHOBPEMEHHO MPUCYIIH JIBa CBONCTBA!

1) B cuny NpUPOAHBIX M KIMMATHYCCKUX YCIOBUN pab0oTa HE MOXKET BBITIONHATHCS KPYTIIbId
(T.e. KaJIeHIAPHBIN) TOI;

2) BBIIOJIHEHHE pabOThl OCYLIECTBISETCS B TEUYEHHE OIPEAEICHHOIO CE30Ha, HE
MPEBBILIAIOIIETO ECTH MECSIIEB.

Takum o00pa3oM, HE MOTYT CUHUTAThCS CE30HHBIMU pa0OThI, KOTOPHIC BBITIONHSIOTCS B
npenenax 6 MecsieB, HO 3TOT CPOK MPEAONpPeeIeH He MPUPOIHBIMU U KIMMATUYECKUMU YCIOBHUIMH,
a YKOHOMHYECKUMH, TEXHOJIOTHUYECKUMH U TIPOYNMH (akTopamu. Takke MOXKHO C/IeTaTh BBIBOJI, YTO
eclii pabOTHUK MPUHSAT Ha paboTy, OTHOCSIIIYIOCS 110 3aKOHO/IATENbCTBY K CE30HHBIM paboTaM, HO Ha
CPOK CBBIIIE 6 MeECsAIEeB, TO C TaKUM PAOOTHUKOM HE MOXKET OBITh 3aKJIOUEH JIOTOBOpP Ha BpeMs
BBITIOJTHEHUSI CE30HHBIX Pa0OT U OH HE MOKET ObITh MPU3HAH CE30HHBIM [7].

KoHTpakT ¢ TakuM pabOOTHHKOM 3aKIIOYAThCS HE MOXKET, TaK KaK MHHHMAJBHBIA CPOK, Ha
KOTOPBI MOXET OBITh 3aKII0YeH KOHTPaKT, — | TOJ, a CE30HHBIMH MPHU3HAIOTCS paboOThl, HE
npeBblaroniue 6 mecsies [3].

B cr. 299 TK yka3zaHo, 4TO TEpeYHH CE30HHBIX palbOT yTBepkaarTcs IIpaBUTETHLCTBOM
Pecrry6mku benapych Wi yroJIHOMOYEHHBIM UM OpraHoMm [1].

B Hero BXOIMT pasnuYHbBIE JIECOKYIBTYpHBIE, JIECO3AUIUTHBIE, CEIhCKOXO3AHCTBEHHBIE,
re0JI0ropa3BeIOYHbIC, JOPOKHO-PEMOHTHBIC U UHBIC BUBI PA0OT .

CnenxyeT OTMETUTh, YTO TEpeyYeHb SBISETCS HCUEPIBIBAIOIIMM, HAaHUMATeld HE BIIpaBe
3aKJII0YaTh CE30HHBIE TPYAOBBIEC JOTOBOPHI HA BHITIOJHEHUE IPYTUX padoT.

TpynoBoit moroBop, 3aKirO4aeMblii C CE30HHBIM pPAOOTHUKOM, JOJDKEH COJEp>KaTh
o0s3aTeNbHBIC CBEJICHUS U yCIIOBUS, MpeaycMoTpeHHsle cT. 19 TK.

['maBHBIM yCIOBHEM 3aKJIIOUEHHUS TPYAOBOTO JOTOBOpa C PaOOTHUKOM Ha BBIMOJTHEHUE
CE30HHOUN PabOTHI SBIAETCS CE30HHBIM XapaKTep MMEIOUIEHCS Yy HaHMMaTels padoThl, KOTOpas He
TpeOyeT TPHUHATHUA TOCTOSHHOTO pPa0OTHHKA C 3aKIOYEHHEeM C HUM TPYJOBOrO JOTOBOpa Ha
HEONPEIEIECHHBIN CPOK.

PacTopxenne TpyaqoBOro JOTOBOpa C CE30HHBIMH pabOTHUKaMU uMeeT ocoOeHHocTu. Ecnum
CPOYHBIE TPY/IOBBIC JIOTOBOPHI PACTOPTAIOTCS JIO MCTEUYCHUS WX CPOKa MO0 MHHWIIMATHBE PAOOTHUKA B
UCKITIOYUTENBHBIX CIydasiX, TO JOCPOYHOE PACTOPKEHHE TPYIOBBIX JTOTOBOPOB, 3aKIIOUEHHBIX HA
BpEMS BBIIOJIHEHUS CE30HHBIX padoT, SIBJISETCS pacpOCTPaHEHHOW MPaKTUKOM [6].

[Ipu yBOIBHEHHH CE30HHOTO PAOOTHHMKA HAHMMATENh O0S3aH HAYMCIUTH M BBITUIATUTH MY
KOMIIEHCAIIMIO 32 HEUCIOJIb30BaHHbBIN TPYAOBOM OTIYCK.

Ce3onHble paOOTHHMKHU BIIPaBE PaCTOPrHYTH TPYAOBOH J0OTOBOP IO COOCTBEHHOMY KEJIAHHIO,
peaynpeauB 00 dTOM HaHUMATEINsd MACbMEHHO 3a 3 AHs. JlaHHas HOopMa SBISETCS aKTyadbHOW JUIS
TakuX paOOTHHUKOB, MOCKOJBKY YENOBEK MOXKET HAalTH B 3TO BpeMs ce0e MOCTOSHHYI0 paboTy, H,
KOHEYHO, B TOM CJIy4ae €My HYXKHO PacIpoliaThCs ¢ «CE30HHBIM» HAHMMATEJIEM B KpaTdanIIHiA
CpoK [5].

ITo 060r01HOMY COTJIAIIEHUIO CE30HHOIO pa0OTHUKA U HAHUMATEJS TPYJOBON JOIOBOP MOXKHO
pacTopruyTh W J0 HUCTEUEHHUS cpoka mpenymnpexaeHus. CamMoBOJIbHOE OCTaBIeHHE PabOTHUKOM
paboTHI 10 MCTEYCHMS 3-AHEBHOTO CPOKa — TUCIUIUIMHAPHBINA MPOCTYIIOK, 32 KOTOPHIH HAHMMATEIh
BIIpaBe MPUBIIEYH €T0 K AUCIUTUTMHAPHONW OTBETCTBEHHOCTH BIUIOTH 10 YBOJIbHEHHUS 110 1. 5 cT. 42 TK
[1].

Takum 06pazom, ce3oHHas popma 3aHATOCTH SBISETCS aKTyaJIbHOM Kak JUIisi paOOTHHUKOB, TaK
H I HaHUMaTeeH.

i paOOTHHKOB — 3TO TMPEXKJIE BCEro BO3MOXKHOCTH TPYIOYCTPOUTHCS BBUIY OTCYTCTBUS
MOCTOSTHHOTO MecTa paloTbl, MOJIyY€HHE TOMOJHUTEIBLHOTO 3apaboTKa, BO3MOXKHOCTh MOMPOOOBATh
cebs B HOBOI chepe, mogo0paTs NOIXOAAIIYIO paboTy U JIp.

JIJiss HaHWUMaTe et OCHOBHBIM ILTIOCOM SIBJIIETCS BO3MOXKHOCTD NIPHHSATHS PaOOTHUKA UMEHHO
Ha OTNPE/EIICHHBIN CE30H U BOZMOKHOCTh MPEKPAILIEHUSI ¢ HUM TPYAOBBIX OTHOIIEHUI MO OKOHYaHHUH
ce30Ha. ['TaBHOE B 3TOM Jieje — CTPOro MPHUIEPKUBATHCS HOPM JEHCTBYIONIEr0 3aKOHO/1aTeIbCTBA,
9TOOBI OBLITH COOIIOIEHBI MHTEPECHI KK IOM U3 CTOPOH [5].



B 3akmrouyeHune XOTEIOCh OBl OTMCTUTH, 4YTO JId CCE30HHBIX pa6OTHI/IKOB TPYAOBBIM
3aKOHOAATCJIILCTBOM IMPEAYCMOTPEHO CIICHHUAJIBHOC IIPABOBOC PCTYIUPOBAHUEC, KOTOPOE, OJHAKO, HE
IMMOKPLIBACT BECH CIICKTP BOIIPOCOB. Bo MHOrmx momeHTax pa60T0;[aTeJno CJICaAyeT HC TOJBKO
IIPUMCHATE HOPMbI, YCTAHOBJICHHBIC IJI1 CPOYHBIX TPYAOBBIX AOTOBOPOB, HO M PYKOBOJACTBOBATLCA
O6H.[I/IMI/I TMMOJIOKCHUAMU TPYAOBOT'O 3aKOHOAATCIILCTBA.
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Yyouk-binoycoea Haoin lsanisna,
npoghecop xkagheopu mpyo0o6oeo, 3emebH020 Ma 20CN00APCbKO20 NPAsa
XMmenvHuybKkoeo yunisepcumemy YnpasiiHtsa ma npasda,
Kanouoam 1opuoudHuUx HayK, OOYeHm

COITAJIBHO-TIPABOBI TAPAHTII IK CKJIAJIOBA COIIAJIBHOI'O 3ABE3IIEYEHHSA
OCObBH

[lepion icHyBaHHS VYkpaiHcbkoi pAepxaBu 3 2013 poky oO3HaMeHyBaBCs TIOSIBOIO HOBHUX
COLIAJIBHUX PH3HKIB, SIKI TapaHTYIOTh OTPUMAaHHS COLIaJbHOrO 3a0e3MeueHHs ocodaM, o Yy
BCTAHOBJICHOMY 3aKOHOM TIOPSJIKY 3MOKYTh JOBECTH HOTO HAsIBHICTH Ta 3000B’I3YIOTh YITOBHOBaXKEHI1
Jiep KaBHI OPraHu CIIPHUATH y HaJIaHHI collialibHOTO 3a0e3mneueHHs [1].

Ha panwit wac cmig BW3HATH HAsBHICTH MPOOJIeM y peamizaiii CoIllaJbHUX MpaB 0coO0aMH B
YMOBaxX 0COOJIMBOTO NEPioNy, SIKMI 30KpeMa HacTaB B YKpaiHi 3 MOMEHTY OTOJIOUICHHS PillIeHHS Hpo
MmobGimizamiro [2; 3]. Came 3 HacTaHHSIM OCOOJIMBOIO MEPiOAY 3a3HAB 3MiH IMPABOBHI CTATYC OKPEMHUX
Cy0’€KTiB, ajie 3aJIMIIMINCA MOTpeOu Hajali, Y BCTAHOBJICHOMY 3aKOHOM IOPSJIKY KOPHCTYBATHUCS
BIIMOBIIHUMH OJlaramMu, SIKi CHOPHUATUMYTh y peaji3allii BH3HAYEHOTO 3aKOHOJIABCTBOM IIpaBa Ha
comianbHe 3a0esneuyeHHs. ToMy HEOOXITHMM € 4YiTKE BH3HAYCHHS 1 3a0e3lmeueHHs COIiaJIbHO-
MPaBOBUX TapaHTIi B OCOOIUBUIA MEPiOI.

VY ropuanyHii JniTeparypi MmiJ COLIaJbHUMM MHpaBaMH JIOAMHUA 1 TPOMAaJASHHHA PO3yMIIOTh
«3aKpIMJIeHI MOXJIMBOCTI 3a/JI0BOJICHHS HAWBAXKIIMBIMIUX MaTepiaIbHUX 1 IyXOBHUX TOTPeO, fKI
3a0e3MevyroTh oMY TiHUI PIBEHb JKUTTS 1 COLiaJIbHY 3aXUILEHICTh» [4, ¢. 5], ToOTO oTpuMaHHS,
3aXUCT, 30€peKEeHHs, BOJOIIHHS, KOPHUCTYBaHHS 1 PO3MOPSIKEHHS TPYIOBUMH, >KUTIOBHMH,
MEJIUYHUMU Ta iHIMMU Ojaramu [5, c. 11].

BiamoBimHO rapaHTisiMH peanizaiii OCHOBHHMX COIIaJbHUX IPaB € CYKYITHICTh CIOCOOIB i



3ac00iB 3aXHCTy BIAMOBIAHMX COMIANbHUX OJIar JIFOAWHH 1 rpomaasHuHa B YKpaiui [5, c. 11]. Ix
CYyTTIO € YMOBH, II0 3000B’si3aHa CTBOPUTH JeprKaBa I peamizallii. 3MICTOM JaHUX TapaHTIH €
cHUCTeMa BIJIHOCHH, sKa CIOpsAMOBaHAa Ha peasizalilo npaB (OpraHizamisi OXOpPOHH 3JI0pPOB’f,
BIIMIOYMHKY, COIiaJibHOTO 3abe3nedeHHs). DopmMoro TrapaHTii OCHOBHUX COIIAJILHUX IIpaB B
0COOJIMBHIA TIEPioA € Tiepen0adeHi 3aKOHOAaBCTBOM OpraHi3alliiHi i mpaBoBi Gopmu ix peamizamii [5,
c. 11-12].

BiamoBigHO mix comiadhbHUMH TapaHTIIMH B OCOOJIMBHU TIEPIOJ CIIIJ] PO3YMITH 3aKpiIUICHY
3aKOHOJIaBCTBOM CHCTEMY HOPM 1 MPUHIIMITIB, sIKI TTOKJIMKaHI 3a0e3medyBaT peati3allio nmpaB ocoou
Ta y BHU3HAUEHHUX BHIAJAKaX wWieHiB ix cimeil. [licis 3akpimieHHS B HOPMATUBHUX AaKTax BOHHU
HaOyBalOTh O3HAK IOPUIUYHUX TapaHTIN 3aBASKH BCTAHOBJICHHIO IOPUAUYHOTO MEXaHI3MY 3aXHUCTY iX
npaB. BinnmoBinHO y 3B’sI3Ky 3 OCOOJMBUM MEPIOIOM, OKPEMHUM 0CO0aM, sIKi OTPUMYIOTh BiJIOBITHHUMA
CTaTyC HaJalOThCS BU3HAYEH] 3aKOHOM IIiIbTH, rapaHTii Ta komneHcanii (cT. 12 3akony) [6].

3a cy4acHMX YMOB COIiaJbHO-TIPAaBOBI rapaHTii MoXKHa Kiacu(ikyBaTH 3a HACTYIIHUMHU
KpUTEPIsIMH, 30KpeMa: 3a pigHem 3axpinienns (3akpimieHi B Konctutymii Ykpainu, 3akoHax YKpainu,
Mi3aKOHHUX HOPMATUBHO-TIPABOBUX aKTaxX; pIMICHHSIX MICIEBUX JIEPKaBHUX aJIMiHICTpaIlii,
pIIIICHHSAX OpraHiB MICIIEBOTO CaMOBPSIyBaHH:A); 3a Odxceperamu @inauncysantns ((HIHAHCYIOTHCS 3a
paxyHOK KOIITIB JEPKABHOTO OIOKETY; 32 PaxyHOK KOIITIB MICIIEBOTO OIOJDKETY; 32 pPaxyHOK
myosiyHOTO 300pYy ONarofiiHUX TOXEepPTB (JIiKYBaHHs, MPOTE3YBaHHS, pealiiTallisf); 3a paxyHOK
BOJIOHTEPCHKOI JIOTIOMOTH); 3a MpU8aiicms HadanHs: TMOCTIHHI (TICHCIsI 1HBaila BifiHM), THMYACOBI,
OJTHOpa30Bi (HaJaHHS 4YM KYMIBIS JKUTIA; BUIIATa OJHOPA30BOI JOMOMOTH); 3a CYyO’€KTamu
oTpuMaHHs (BifiCbKOBO300OB’s13aH1, MPU3BaHi Ha BIMCHKOBY CIyO0y B MOpPSIKY MOOimi3amii, y ToMmy
YUCITI BIMCHKOBOCTYXKOOBIII OaTanblOHIB TEPHUTOpiadbHOI OOOpPOHHM, pPE3epBHHUX OaTaabHOHIB
HamionaneHoi rBapii, yaacHUKH T0OpoBoJIbYOTO Koprycy «IIpaBuii cekTop»; ydacHUKH OaTaabHOHIB
crenianbHoro mnpusHaueHHss MBC; BilicbkoBOCITYK0OBII, SIKI HPOXOJATh BIHCBKOBY cClyxO0y 3a
KOHTPAaKTOM; YYaCHMKH aHTHUTEPOPUCTUYHOI oOmepalli; uJeHH ciMeld 3arubiux y4acHHUKIB
AHTUTEPOPUCTUYHOI OIepallii; BOJOHTEPHU); 3a 6uoamMu coyianbHo2o 3abe3neyenuss (rapaHTii 3
HaJaHHS MEeHCIMHOro 3abe3neueHHs; rapaHTii 3 HaJaHHS Jep>KaBHOI JOMOMOTH; rapaHTii 3 HaJaHHS
COLIIaJIbHUX MOCIYT; TAPAHTIl 3 HAIaHHS MJIbT).

Buieza3nauene nae mifcTaBU CTBEP/AKYBaTH, IO COLIaJbHI IpaBa B yMOBaX OCOOJIMBOTO
TPUBAIMK dYac JUIIEe JEKIapyBajlMCi 3aKOHOJAABCTBOM 1 TOMY 3a3HQJM CYTTEBUX 3MIH TMICIHS
MpoBeJeHHS B YKpaiHi KUIBKOX XBWJIb 4acTKOBOi MoOumizarii. Tomy ajis MOCHIEHHS COIialIbHUX
rapaHTiii B 0coOMMBUH Tiepios MOTpedye BIOCKOHAJIEHHs YMHHE BiCHKOBE 3aKOHOJ/ABCTBO, 30KpeMa
JOLIJTBHUM € CTBOPEHHS PEECTPY BIHCHKOBO3000B’s13aHUX OCI0O Ha OCHOBI 0a3 TaHUX, 1110 MICTATHCS B
JlepxaBHOMY peecTpi BHOOPIIB Ta B OpraHax MIrpamiiHoOl Ciy)XOu; YiTKe BHU3HAYEHHS HOPAIKY
MiATBEpKeHHS ydacTi ocoon B ATO; 4viTke BU3HAUYCHHS ITiJICTAB JUIS BIIMOBH Yy HaJaHHI JIOBIJIKH;
3aJUIsl YHUKHEHHS 3JI0BXKHMBaHb MpPU OTPUMaHHI CTAaTyCy ydyacHHUKa OOMOBUX [ii JOLIBHO YITKO
BU3HAUUTH Tiepionu nepeOyBaHHS B 30HI mpoBeneHHs ATO, tepuropiro mepeOyBaHHS Ta MiACTaBH
MIPUNMHEHHS 11 TOCBIIYEHHS yJyacHUKa O0HOBUX [iH; y 3akoH1 Ykpainu «IIpo BilicbkkoBHil 000B’ 30K
Ta BIMICBKOBY CIyxOy» 3aKpiMTH HOPMY NpO OOOB’SI3KOBE NPHCBOEHHS YEProBOro BiCHKOBOTO
3BaHHS MPU 3BUIbHEHHI BIHCHKOBOCIYKOOBIIS 3 BIICHKOBOI CIIy:KOM MpH AeMOOLTI3aIlI] UM Y 3B SI3KY 3
OTPUMAHHSIM TOPAHEHHS, M0 CHPUYUHWIO 1HBANIIHICTh, & TaKOX 0c00aM, SKi 3arMHYId B 30HI
npoBeaeHHs ATO; 3000B’s3aTH yHMOBHOBaXXEHI MEIWYHI 3aKJIagyd Ta I1X IMOCATOBUX OCIO 3amis
¢dopmyBanns O6a3zu nanux JJHK moOinizoBanux oci0, mpoBoauTu 00OB’s3KOBUH 3a0ip KpoOBi, 110 B
MOJAJIBIIIOMY TIOJIETIITYBaTHUME PO3IIYK OCI0, K1 3HUKIW O€3BICTH UM 3arMHYJIU B 30HI MPOBEIACHHS
ATO; y crpykrypi [epkaBHOI ciyxOu BeTepaHiB Ta y4YaCHHKIB AHTUTEPOPUCTHYHOI omeparii
JOLUIIBHO  CTBOPUTH  CHEUMIIPO3MALI, SKUHH COpUATHME Yy TOWIYKY O€3BICTH  3HUKIHX
BiliCbKOBOCTY)00BI1iB B 30H1 mTpoBeaeHHs ATO.

3a/1s1 MOCUJIEHHS COLIIAJIbHUX TapaHTif Takoxk MoTpeOye BIOCKOHAIIEHHS 3aKOHO/IaBCTBO B cdepi
coliagbHOro 3abe3meueHHsT Ha OCOOJIMBUU TeEpioJg B YACTHHI: 3ampOBaKEHHS OOOB’SI3KOBOTO
MEIMYHOT0 OOCTEKEHHSI CTaHy 370pOB’s ycixX AemMoOuri3oBaHuX y4dacHHKIB ATO; cTBOpeHHSI yMOB
JUIL HAJaHHS MEPUIOYEproBOrO0 CAaHATOPHO-KYPOPTHOTO JIIKYBAaHHS Ta 3a0e3NedyeHHs TeXHIYHHMHU
3acobamu peabumitanii yciM JgemoOinizoBaHuM ydacHuKaM ATO; BHU3HAueHHS MOPSAIKY Ta YMOB



peabumiTarnii wiean ciMm’i ydacHukiB ATO, sKi 3arMHYJIU IMiJl YaC BUKOHAHHS O0OOB’S3KiB BIHCHKOBOL
CITYy’KOH 9H TTOMEPJIM BHACIIJIOK OTPUMAaHOTO MTOPAHEHHS YU TPOTain Oe3BICTH.
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YHOPABJIIHHA AAKICTIO JISAJIbHOCTI COEPU ®I3UYHOI KYJbTYPHU I CIIOPTY HA
PET'TOHAJIBHOMY PIBHI

Po3BuTOK (i3U4HOT KyJIBTYpH 1 CIIOPTY B perioHax KpaiHu mependayae 30UIbIICHHS KUTBKOCTI
HACEJICHHS, SIKe CIIOKUBAE YBECh CIIEKTP TOCIYT, IO MPOMYKYETHCS Taly33[0, — O3J0POBYHX,
CIOPTUBHUX, peKpealiiiHux, peadinitaniiiaux Tomo. CTpaTeriynuM 3aBJaHHIM Oylb-IKOTro cy0’eKTa
(G13UYHOT KyJBTYpH 1 CHOPTY BUCTYIA€ 30€peKEHHS Ta 3aJly4CHHsI SIKOTOMOTra OUIBIIOI KUTHKOCTI
CIOXMBAYIB TOCHYT (i3KyJIBTYpHO-03I0POBUOTO XapakTepy, IO, B CBOIO 4Yepry, OOYMOBIIIOE
HEOOXITHICTh OE3MePEPBHOTO YAOCKOHAICHHS SKOCTI MOCIYT, IO HAJAIOTHCSA, CUCTEMHU YIPaBIiHHS
AKICTIO Ta AKOCTI OpraHi3aliifHo1 1isUIbHOCTI 3 iX HaJaHHS.

Sk cBIAUMTH aHAII3 HAYKOBUX HANPAIFOBaHb BITUYM3HSIHHUX Ta 3apyOiKHUX BUYCHHX, BEIYThCS
HAYKOBI TIOITYKU B YaCTUHI BU3HAUEHHS METOJOJIOTIYHUX MiAXOMIB CUCTEMH OILIHKH SKOCTI OCBITH,
CKJIAJIOBOIO SIKOi € cucTeMa (i3MYHOrO BUXOBAHHS Y4YHIB Ta CTyJdeHTChkoi momomi [1, c. 31],
METOAMYHHUX CTAHJAPTIB SKOCTI MOCIYT B PO3pi3i PETiOHANBHUX Ta MYHIIMIIAIBHUX COIaIbHO-
€KOHOMIYHUX cucTeM [2, c¢. 133], MeTomOoJOTIYHUX 3acaj CHCTEMH YIMPaBIiHHS SKICTIO B cdepi
¢i3nuHOi KynbTypH 1 criopty [3, ¢. 60, 4, c. 88, 5, c. 50]. [Topsa 3 UM 3aTUIIA€THCS HU3KA MPOOIeM
METOJAMKO-METOJIOJIOTIYHOTO XapaKTepy, SKi IMOJSATaloTh y HEOOXITHOCTI BHU3HAYEHHS 3MICTY Ta
1epapXi4HOCTI Y3TO/DKEHHS MOHSATH «SIKICTh JIEPKABHOTO YIPABIiHHA y cdepi Pi3uuHOi KyIbTypH 1
CIIOPTY B PETIOH1», «AKICTh YIPABIIHCHKHUX MOCIYT B cdepi (Gi3UIHOT KYJIBTYPH 1 CIIOPTY», «JIepKaBHE
YIPaBIIiHHSA SKICTIO AISTIBHOCTI chepu (Hi3MUHOI KyJIbTYpH 1 CHOPTY Ha PETiOHAIBHOMY PiBHI».


http://zakon1.rada.gov.ua/laws/show/3543-12

[ToHATTSAM «SIKICTB» € TIONIACIIeKTHUM 1 BHCTYNA€ SK CYKYIHICTh BJIACTHBOCTEH Ta
XapaKTEPUCTHK MPOAYKTY a00 IMOCIYTH, sKI 3a0e3MeuyloTh i1 3aTHICTh 3a/I0BOJILHATH HarajabHi a0bo
MOJKJIMBI TOTPEOH CYCHIILCTBA, OKpEeMUX Horo uieHis [6, c. 6001].

[TOHATTS «AKICTH AEp)KaBHOTO yNpaBIiHHA y chepl Pi3uyHOT KyIbTYpH 1 CIOPTY B PETiOHI» 3a
CBOEIO 3MICTOBOIO CYTHICTIO HEPO3PHBHO IOB’sI3aHE 3 TOHATTIM «IEp)KaBHE YIPaBIiHHA y cdepi
GI3UYHOT KyJIbTYpH 1 CIOPTY», SIKE BHOCHTH CMHCJIOBHH KOHCTPYKT O3HAKH KITbKICHO-SIKICHOTO
BUMIipY IIbOTO TPOIIECY, OIIIHOYHI CY/KEHHS PO HOro epeKTHUBHICTh, HAIIHHICTD, MPOAYKTHBHICTh. B
[IbOMY KOHTEKCTI 1€ MOHATTA JOLIbHO BHM3HAYaTH Ha OCHOBI IPOLECHOTO MIAXOMY: <«SKICTb
JIePKABHOTO YIPAaBIiHHA y cepi (i3MUHOT KyIBTYpH 1 CIIOPTY B PETIOHI» — I1€ KUIBKICHO Ta SIKICHO
BH3HAYCHI KpUTEPil HaTIMHOCTI, €()EKTUBHOCTI, MPOIYKTUBHOCTI YIPABIIHCHKUX TIPOLECIB, SKi
3a0e3neuyloTh BHUCOKHMH piBeHb (YHKI[IOHYBaHHS Ta pO3BUTKY Taly3i B pETriOHi, HaJaHHSA
YOPABIIHCBKUX TOCIYT, (Di3KyJIbTYpPHO-03OPOBUYUX IOCIYT, SKI HAIalOThCs CyO’ekTaMu (Hi3UIHOT
KYJIBTYpH 1 CIIOPTY HacelleHHIO0, caTaHy yCiX BUJIB 3a0e3NeueHHs TisUIbHOCTI Taly3i B perioHi, mo B
CYKYITHOCTI JI03BOJISI€E HAWBUIIOI MIPOIO 3aJOBOJIBHHTH IOTpeOM HaceneHHs y cdepi dizuunoi
KYJIBTYPH 1 CLIOPTY.

Bueo3znaueHne MOHATTS J103BOJISIE BUOKPEMUTH Bl MOTO CKJIAIOBI: «SIKICTh YNPaBIIHCBKUX
nocayr y chepi pismuHOl KyIbTypH 1 CIOPTY» Ta «AEp>KaBHE YIPABIIHHS AKICTIO JisSUTBHOCTI cdepu
(hI3UYHOT KYJIBTYPH 1 CIIOPTY Ha PET1IOHATLHOMY PIBHI».

SIKiCTh yIpaBIiHCHKUX MOCHYT B cdepi (Pi3muHOI KyJABTYpH 1 CHOPTY — Iie, B MEPIIY Yepry,
SKICTh TIPOIIECIB, HAJAro/UKEHICTh CHUCTEMHU YIPaBIiHHA SKICTIO (QYHKIIOHYBAaHHS Tally3i,
PO3pOOIIEHICTh CTAHAPTIB T HOPMATUBHUX BUMOT JIO CHCTEMH YIPABJIIHHS SKICTIO. PermamenTariis
Ta BHMOTH IIOJO CHCTEM YIpPaBIiHHS sKicTI0O Bu3HadeHi y JlepxkaBHomy cranmapti [7]. Cumig
BiJJ3HAUNTH, IO SKICTh YNPABIIHCHKUX TOCIYT HE € TOTOKHUM TMOHSATTSM YIPABIIHHIO SAKICTIO
JISUTBHOCTI Tany3i, aJpke Opyre € MOXITHOK 1 CKIAJOBOI0 YaCTUHOK MEPIIOTo. YTPaBIiHCHKI
MOCIYTU Ta iX SKICTh BU3HAYAIOTHCSA 3MICTOM YIPABIIHCHKHX aKTIB Ta MPOLEAYP, AKICTIO NPUHHSATTS
YIPaBIIHCBKUX PILIeHb, JOCKOHAJICTIO Ta 3aBEpIICHICTIO MPOLEAyp IUIAHYBAaHHS, MPOTHO3YBaHHS,
MOHITOPUHTY, OIlIHKH, KOHTPOJIIO TOIIO, BHM3HAYAIOTHCA SAKICTIO KaJpPOBOTO Ta IHIIUX BHUJIIB
3a0e3MneueHHs! yIpaBIiHChKOT TISIbHOCTI.

SIKiCTh yHpaBIiHCBKHX MOCIYT B cdepl Hi3UUHOT KyIbTYpH 1 CIOPTY O€3M0CEPEIHbO CTBOPIOE
YMOBH JJIS SIKICHOTO YIIPaBIIiHHSA ASUTBHICTIO chepH, ke BUCTYIIa€ HOPMATUBHUM 1 OpraHi3aliiHuM
0a31CcoM LIbOTO MPOIECY, 3HAXOIUTh CBOIO MaTepiaii3allilo B CTaHl PO3BUTKY raiysi, €(peKTUBHOCTI Ta
HajiiHOCTI 11 (yHKUIOHYBaHHS. AHaii3 Jitodoro Jlep>kaBHOTO COLIANIbHOTO CTaHAApPTy B cdepi
¢13uuHOi KynbTypu 1 crnopTy [8] XapakTepu3yroTbCsl HEJOCTAaTHIM pIBHEM METOJ0JIOTTYHOL
PO3pO0IJIEHOCTI B YACTUHI KPUTEPIiB OLIIHKH SIKOCTI MOCIYT Tajly3i, MOPSAAKY iX HaJaHHS, BUMOT'aMHU 10
CUCTEM YMPAaBIIiHHS SKICTIO, MOHITOPUHTY Ta KOHTPOJIIO.

I[Tig MOHATTAM «JIepKaBHE YIPABIIHHA AKICTIO JiSUIBHOCTI cepu (Hi3MYHOI KYJIBTYpH 1 CIOPTY
Ha pPETiOHAIBHOMY DPIBHI» PO3YMIEMO CHCTEMHY, CKOOPAMHOBaHY, IUIAHOBY JISUIBHICTH OpraHy
yIpaBIliHHSA, TO0YJ0BaHy BIIMOBIIHO /10 MPUHIIMIIIB YIPABIIHHSA SKICTIO 1 CIPSIMOBaHY Ha CTBOPEHHS
CUCTEM YIpaBJIHHA AKICTIO B cyO’ektax cdepu ¢I13MUHOI KyJIbTypU 1 CIHOPTY, KOHTPOJIIO 1
MOHITOPUHTY SIKOCTI MOCIYTI 3 METOK BH3HAUEHHs iX BIJNOBITHOCTI Ta 3/JaTHOCTI 3aJ0BOJBHSITH
MOTpeOr Ta BUMOTH CIIO’KABAYIB.

TakuM YUMHOM, KaTeropis <«SIKICTb» BUCTYIA€E IPOBITHOIO B KOHTEKCTI Cy0’€KTHBHOTO Ta
00’ €KTUBHOTO OI[IHIOBaHHS €(eKTUBHOCTI JISJIBHOCTI chepH (Pi3U4HOT KyIbTYpH 1 CIOPTY B PETIOHI,
XapakTepu3ye piBeHb €(heKTUBHOCTI IISUIBHOCTI Taly3€BUX OpPIaHiB JEp>KaBHOTO YIPABIiHHS y cdepi
B perioHi. Bu3HaueHl Ta i€papxi4HO BIIOPSIKOBAHI KJIIOYOBI MOHSATTS JO3BOJIUIM BHOKPEMHTH
KJIIOYOBY IMpOOJieMy, SiIKa TMOJSAra€e y BIACYTHOCTI JTi€BOI CUCTEMHU AEP)KaBHOTO YHPABIIHHA SIKICTIO
cdepu Hi3M4HOT KyJIbTYpH 1 CIOPTY Ha PErioHaIbHOMY piBHI.
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CUCTEMA JEJIKTIB B COEPI TPYJJOBUX ITPABOBITHOCHH:
MPOBJIEMU KJIACU®IKAILIT

Cdepa TpynoBUX BITHOCHH XapaKTEPU3YEThCS PO3rally>KEHOIO CUCTEMOIO BHJIIB IOPHIUYHOL
BIJIMOBIIAJILHOCTI, SIKA HACTA€ 32 BUYMHEHHS IIMPOKOTO KOJIa MPABOIMOPYIIEHb, 110 BUMHSIOTHCS a00
MOXYThb BYMHATHUCS CTOPOHAaMHU TPYAOBOrO J0roBopy. Takuii MacuB MpaBONOpPYLIEHb HE €
CUCTEMATHU30BaHMUM, MalOTh PI3HY IOPUAWYHY MHPHUPONAY, 3aCTOCOBYIOTHCS PI3HI MHIAXOIU A0 IX
BUSIBJICHHS Ta (hiKcallii, BC1 BOHM CIIPUYMHSIOTH aOCOJIFOTHO Pi3HI HACIIJIKU AJIS TOPYIIHUKIB.

B npomy 1 mposiBisieTbes cnenu(iuHICTh TPYJOBUX BIAHOCHH, iX BIAMIHHICTH BIiJl 1HIIHX
NPaBOBIAHOCHH, SKI TMOJIATalOTh Yy MEBHUX OCOOJIMBOCTSAX MMOOYIOBH CHCTEMH FOPUAMYHOI
BiNOBiAaNbHOCTI. KpiM TOro, mopyiieHHs, BUMHEH] B L1 cdepi, MOXKYTh nepeadadaTy BTPYUaHHS
JepkaBU y cdepy NMPHUBATHO-IIPABOBUX IHTEPECIB, 3aCTOCYBAHHSAM BHUJIB JEP)KAaBHOTO NMPHUMYCY 3a
MOPYIICHHSI YMOB TPYAOBUX JJOTOBOPIB.

OctanHiM dYacoMm BigOynucs iCTOTHI 3MIHM B CHCTEMI1 IOPUAMYHOI BiAMOBIIAIBHOCTI,
OCKUIBbKH 3aKOHO/IaBEllb HOPMAaTUBHO 3aKpINUB ICHYBaHHS ()iHAHCOBOI B1/IMOBIAATILHOCTI 32 BUMHEHHS
MOPYLIEHb TPYIOBOI'O 3aKOHO/IABCTBA.

Bce 1ie mpu3BoaAUTh 10 BIACYTHOCTI €AMHOTO KOMIUIEKCHOTO MiJIXOy IO PO3YMIHHS CyTHOCTI
NPaBOMNOPYIIEHb y cdepl TPYAOBUX MPABOBITHOCHH HEOOXITHOCTI MOOYAOBU CUCTEMHU MPOTHIIPABHUX
TisIHB, SIKa 1aCTh 3MOTY OILIIHUTH BCIO TMIOBHOTY 1 CIIEU(IYHICTH TPYAOBOTO MpaBa.

B Haymi A10CTaTHRO JOCIHIKYBATUCH MPOOIEMH SK 3aralibHOT FOPUINYHOT BiIMTOBIAATBEHOCTI,
Tak 1 okpeMux ii BuiB. HasiBHI mpatii, K1 IPUCBSIYEHI aHAJI3y IOPUANYHOI BIAMOBIIATBHOCTI y cdepi
TPYAOBOTO MpaBa Ta TPYAOBUX MpaBoBiHOCHH. LluM nmuTaHHsAM B CBii yac 3aiimanucs [IponeBchkuit
O.1., beuenukros B.C., JIuxosa C.4., llemenuuens 1.1.

[IpoTe choronHi BiACYTHI KOMIUIEKCHI Mpalli, Kl 0 JAOCHiIKyBald YCIO CHCTEMY JEINIKTIB y
cdepi TpyIOBUX BIJHOCHH, K1 MOXKJIMBI MPHU peajiizallii rpoMajsiHaMU CBOTO IIpaBa Ha Ipaiio 1 He
PO3IIIAAIOTHCS JIMIIE B paMKaX TPYI0BOTO Ipasa.

Buxongsum 3 TOro, mo B HAyKOBii JiTepaTypi HE pPO3pOOJICHO €IUHOI CHUCTEMHU
MPaBOMNOPYIIEHb, 110 BUMHSIIOTHCA y chepl TpYAOBUX MPABOBITHOCHH, KiIacH(]iKaliio JEMIKTIB y LIl
cdepi MOKHA TPOBOJUTH 38 HACTYITHUMH KPUTEPISIMU:

1. 3a cyo’ekmnum cxnaoom:



- 110 BYUHAKOTHCH HAIMAaHUMHU NPANIBHUKAMM:

® JUCHUILTIHAPHUN TPOCTYIIOK

® TpyJ0BE MaifHOBE MPaBONOPYIICHHS
- [0 BYMHSAETHCA POOOTOIaBLEM:

® a/IMiHICTPaTUBHI IPOCTYIKH

® 3JI0YMHU

® (iHaHCOBI MPaBOMOPYIICHHS

2. 3a ceheporo uunennsn:
-y cepi inaMBigyaJbHUX IPABOBITHOCUH:

® JTUCITUTUTIHAPHI MPOCTYIIKU

® TpyJ0BE MaifHOBE MPaBOMOPYIICHHS

® A IMiHICTPATUBHI MPOCTYIIKU

® 3JI04YMHU

® (hiHAHCOBI MPABOMOPYIICHHS
-y cepi KOJIEKTUBHUX NPABOBIAHOCHH

® A IMiHICTPATUBHI MPOCTYIIKH

® 3JI0YMHU

® JTUCITUTUTIHAPHI MMPOCTYIIKU

3. 3a cmynenem nebesnexu:
- He 3HAYHMI:

® JIMCIUIUTIHAPHI IPOCTYIIKH

® Tpy/I0BE MailHOBE MPaBOMOPYIICHHS
- cepeHiii:

® a/IMiHICTpaTUBHI IPOCTYIKU

® (hiHaHCOBI MPABONOPYIIECHHS
- SHAYHUI:

® 3JI0YUH

4. 3a cmynenem empyuannsa oepiicasu:
- He BTPYYA€ThCA:

® JIUCIUIUTIHAPHI POCTYIIKU

® TPYyJ0BE MaifHOBE MPABOMOPYIICHHS
- BTPYYa€ThCS:

® 3JI0YUH

® (iHaHCOBI PaBOMOPYIIEHHS

® a/IMIHICTPaTUBHI MPOCTYIKU

TakuM yUHOM, BCIO 0aratorpaHHy CYKYIHICTh JENIKTIB B TPYJAOBUX MPABOBIIHOCHHAX MOXHA
CUCTEMAaTU3YyBaTH, MPOBIBIIY iX KJIAaCU(IKallll0 32 HACTYITHUMH KPUTEPISIMHU:

- 32 Cy0’€KTHUM CKJIAJI0M;

- 32 cepor0 BUMHEHHS;

- 3a CTYIIEHEM HeOe3INeKH;

- 3a CTYIICHEM BTPYYaHHS JIEp)KaBH.

Omoice, denikm y cghepi mpyooeux npasogionocun — 1ie IpOTUNPABHE, BUHHE, KapaHe TisTHHS,
BYMHEHE CTOPOHAMH TPYAOBOTO JOTOBOPY, IO IMOCSTAE HA BHYTPIIIHINA TPYIOBHHA PO3IOPSIOK Ta
3araJbHUN TPOMAJCHKUI TIPABOMOPSIOK, 32 IKe HOPMATHUBHO BCTAHOBIICHUH MEBHUN BUJ IOPUIUIHOT
BIAMOB1AAJIBLHOCTI.

e
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IIPABOBOI'0 PEKUMa B POCCUMCKON IOPUCIIPYACHIIAN

Iukyaesa U. B. K Bonpocy 00 orieHKe MPaBOBBIX PEKUMOB KaK (PaKTOpe ONTUMHU3AIIH
IIPAaBOBOT'0 PETyJIUPOBaHUS

Monopo:xkua T.C. [IpaBomopsI0K SIK CTaH i MOKA3HUK peai3allii mpasa
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Hlanpan H. B. O HeraTuBHOM BIMSHUYU U30MPATEIbHOCTH PABONPUMEHEHUS Ha
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